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INTRODUCTION  TO  THE  AMERICAN  EDITION. 


Mr.  Sandars  has  provided,  in  his  Introduction,  Notes  and  Sum- 
mary to  this  edition  of  the  Institutes,  such  an  ample  apparatus  tor 
the  student's  use,  that  when  I  was  first  asked  by  the  American  pub- 
lishers to  prepare  an  introduction  to  the  American  reprint,  it  seemed 
to  me  impossible  to  add  anything  that  should  not  appear  merel\' 
superfluous.  On  second  thought,  however,  it  occurred  to  me  that 
some  general  account  of  the  classification  of  Roman  law,  and  of  the 
relation  between  that  classification  and  the  arrangement  of  our  own 
law,  especially  as  represented  in  Blackstone,  might  serve  to  increase 
the  interest  taken  by  American  students  in  the  comparative  study 
of  both  systems.  Some  years'  experience  in  teaching  both  has  con- 
vinced me  that  such  an  interest  is  the  first  requisite  to  a  more  gen- 
eral and  careful  study  of  the  civil  law  among  us.  It  cannot  bo 
expected  that  beginners  shall  grapple  with  the  abstruse  questions  of 
comparative  jurisprudence,  or  that  they  will  find  any  pleasure  in 
turning  from  the  novel  terms  and  technical  i)hrasoology  of  one  law. 
as  yet  imperfectly  mastered,  to  the  still  more  novel  and  teciniical 
phrases  and  doctrines  of  another  system,  if  the  two  are  carefully 
kept  apart,  and  their  surface  difierences  more  insisted  on  than  their 
real  but  less  evident  unity.  To  appreciate  the  Institutes,  or  the 
other  works  of  the  Roman  jurists,  they  must  learn  to  look  upon 
them  as  the  precui-sors  of  Blackstone,  Kent  and  Story  ;  as  stages 
in  the  development  of  one  great  science,  which,  in  spite  of  temporary 
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aberrations  and  local  diversities,  has  preserved  its  unity,  aud  has 
grown  by  continuous  forces  from  the  Twelve  Tables  to  the  codes 
aud  statute  books,  and  reports  and  treatises  of  the  present  day. 

Unfortunately,  English  legal  writers  have  uot,  until  recently,  made 
the  classification  of  the  law  a  special  study ;  and  even  those  who, 
like  Blackstone,  have  built  upon  foundations  of  scientific  jurispru- 
dence, have  been  willing,  if  not  to  conceal,  at  least  not  to  display  the 
labor  of  former  generations  spent  upon  these  foundations  and  shaping 
the  structure.  Still  more  unfortunately,  our  recent  civilians  have 
been  more  ready  to  criticise  and  find  fault  with  minor  discrepancies, 
than  to  patiently  study  out  the  essential  unity  of  plan  hidden 
beneath  these.  They  have  thus  fostered  a  belief  in  the  radical 
diversity  of  the  civil  and  common  law,  in  methods,  principles  and 
sources,  of  which  such  great  mastei-s  of  both  as  Coke,  Selden(l)  and 
Hale  never  dreamed.  This  work  must  be  undone  before  the  study 
of  Roman  law  can  take  firm  root  among  us,  or  bear  its  legitimate 
fruit  in  a  more  careful  and  appreciative  study  of  our  own  law 
without  hope  of  which  fruit  its  introduction  would  be  of  little  value. 

"Writing  with  such  a  purpose,  in  an  elementary  work,  I  have 
souirht  rather  than  avoided  to  use  as  the  basis  of  the  argument  facts 
that  are  Avell-known,  even  to  triteness,  among  all  thorougn  students 
of  Roman  law  :  and  I  have  avoided  Jis  much  tis  possible  the  many 
disputed  points  with  which  the  subject  abounds,  as  those  who  have 
read  the  writings  of  modern  civilians,  especially  of  the  Germans, 
well  know. 

Sec.  I.     TiiK  Extekxal  Arraxge3ient  of  the  Rojian  Law. 

It  may  seem  superfluous  to  say,  even  to  those  who  are  just  begin- 
ning the  study  of  law,  that  the  Roman  lawyers,  no  more  than  the 
English  or  American,  began  the  construction  of  their  system  with 
axioms  or  principles,  from  which  they  could  reason  out  the  rules 
applicable  to  particular  cases,  or  by  the  help  of  which  they  could 
construct  a  formal  system  of  law  in  advance  of  occasions  for  its 

(1)  In  one  of  Selden's  notes  to  Fortescue  De  Laudihus,  ch.  XV,  p.  28,  ed.  1741, 
the  formation  of  the  Digpest  is  thus  described  :  "They  extracted  tlie  best  ruled  cases 
which  lay  dispersed  in  2,000  volumes  of  ancient  law  books,  and  threw  them  into 
one  body  or  collection,"  etc.  To  a  student  fresh  from  Mr.  Tomkins  or  Mr.  Heron, 
this  may  seem  only  an  amusing  anachronism  ;  but  the  more  thoroughly  he  compre- 
hends the  history  of  Roman  law,  the  more  meaning  he  will  see  in  the  vie-w  of  the 
sources  of  that  law  and  their  essential  sameness  with  our  own  suggested  by  it. 
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application.  That  no  such  piinciplcs  were  known  to  tlicni,  until 
they  foinied  tlicni  by  induction  from  actual  cases,  will  be  evident, 
on  a  moment's  retlection,  to  the  mciX'st  tyro.  Yet  the  extrav.-tgant 
praises  lavished  by  some  recent  Avriteis  on  the  systematic  and  logical 
character  of  the  Roman  law,  and  the  unjust  depreciation  of  En^rlish 
law  in  the  same  respects,  may  so  easily  give  a  false  imprcs-ion 
to  one  not  familiar  with  both  systems  in  their  original  sources,  lh.it 
it  may  be  worth  while  to  point  out  the  essential  sameness  of  the 
processes  by  which  both  systems  were  constructed,  and  the  Av;int  of 
external  order  (at  least)  in  the  sources  of  the  Roman  law.  That  tlie 
Bingle  laws  pjissed  from  time  to  time  during  the  period  of  the 
republic,  with  the  decrees  of  the  senate,  and  imperial  constitutions, 
that  afterward  successively  took  their  place,  were  not  constructed  on 
any  scientitic  plan,  but  owed  their  form  in  each  case  to  the  exi- 
gencies of  the  occasion,  as  a  modern  statute  does,  can  hardly  require 
proof.  It  Avill  be  sutficient  to  show  that  even  the  more  important 
collections  of  law,  the  Twelve  Tables,  the  Perpetual  Edict,  tlic 
Digest,  and  the  Codes  of  Theodosius  and  Justinian,  were  equally 
destitute  of  scientitic  order. 

Of  the  Twelve  Tables  we  have  something  more  than  a  hundred(2) 
fragments,  mostly  very  brief,  and  in  many  cases  giving  us  only  the 
sense  of  the  original  without  its  exact  words.  A  vast  amount  of 
erudition  and  labor  has  been  spent  on  the  task  of  restoring  from 
these  fragments  the  original  arrangement ;  and  a  great  deal  more 
has  been  wasted  on  such  pedantic  trilling  as  the  efibi"t  to  retianslate 
them  all  into  the  archaic  Latin  forms  in  which  they  may  at  first  be 
supposed  to  have  been  clothed. (3)  We  know  that  each  table  was 
divided  into  leges,  and  it  has  been  assumed  that  the  subject  matter 


(2)  The  exact  number  of  fi-agments  given  in  the  collection  of  Charondas  is  103  ; 
in  that  of  Marcilius,  101 ;  in  that  of  Hotoman,  103.  In  that  of  Gothofredus  they 
are  arranged  and  combined,  where  possible,  in  the  form  of  complete  laws,  and 
the  niuiiber  of  these,  complete  and  incomplete,  if  I  have  counted  right,  is  84. 

The  foi'egoing  collections  were  all  made  before  the  middle  of  the  17th  centuiy. 
The  manuscript  of  Gains  discovered  at  Verona  in  1816,  added  five  fragments 
previously  unknown  to  the  list.  In  the  splendid  fac-simile  edition  of  this  manu 
script,  published  by  Bocking,  at  Leiiisic,  in  1866,  they  will  be  found  as  follows  : 
page  41,  line  3 ;  p.  6.5,  lines  9-11 ;  p.  69,  Hne  7 ;  p.  191,  line  22,  and  p.  197,  line  20. 
The  pages  of  the  MS.  will  also  be  found  marked  in  the  margins  of  the  com- 
mon editions. 

(3)  The  most  elaborate  attempt  of  the  kind  is  by  J.  N.  Funccius,  Leges  XII 
Tabularuvi,   suis  quutquot    reperirl   potuermit  fragmentis    restitutcB,   1744,   4to. 
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of  each  table  formed  a  complete  whole  by  itself,  and.  that  the 
general  nature  of  such  matter  could  be  gathered  from  the  fragments 
of  a  commentary  on  the  XII  Tables,  by  Gaius,  found  in  the  Pandects. 
Beside  this  we  have  independent  authority  upon  seveial  important 
points;  that  the  opening  words  of  the  entire  Code  were  ''si  in  jus 
vocat,  [atque  eat]  "(4),  from  which  it  is  reasonably  argued  that  the 
order  of  procedure  in  a  suit  wtis  followed,  at  least  through  the  first 
part  of  the  entire  work  ;  that  the  grounds  of  delay  or  continuance 
of  the  suit  were  treated  in  the  second  table  ;(5)  that  the  father's  power 
of  life  and  death  over  his  sons  was  treated  in  the  fouith,  and 
funerals  in  the  tenth  ;(6)  and  that  the  two  last  tables  Ave  re  supple- 
mentary to  the  rest,  and  among  other  things  forbade  marriage 
between  patricians  and  plebeians.(7) 

From  a  few  data  like  these,  and  from  the  acknowledged  fact  that 
the  order  of  the  XII  Tables  was  substantially  followed  in  the  works 
to  be  mentioned  hereafter,  Jacobus  G()th()fredus(8)  was  al)le  to 
present  almost  three  centuries  ago,  a  restitution  of  the  order  and 
svstem  of  this  most  important  code,  which  has  successfully  stood  all 
criticisms  since  his  time,  and  has  not  even  been  substantially  affected 
])y  the  very  careful  and  thorough  re-examination  given  to  the  whole 
subject  about  fifty  yeai-s  ago,  by  Piofessor  Dirksen  of  Konigsberg. 
afterwards  of  Berlin. 

The  contents  of  the  several  tables,  as  fixed  by  Gothofred,  are  as 
follows : 

First  Table. — De  in  jus  vocando.  Under  this  head,  were  included 
rules  as  to  the  summons  or  notice  to  the  defendant,  as  to  the  lawful 
excuses  which  he  might  make  for  not  obeying,  and  as  to  the  Prwtor's 
taking  cognizance  of  the  case. 

Anotter  by  F.  Ursini  may  be  found  in  the  second  volume  of  Hoffman's  Histories 
Juris  Eomano-Justinianei,  pp.  301-4 ;  a  work  not  difficult  to  find  even  in  this 
country. 

(4)  Cicero,  De  legibus,  lib.  II,  c.  4.  Auct.  ad  Herennium,  lib.  II,  c.  18,  20. 
Gellius,  XX,  1,  25,  p.  242,  ed.  Hertz. 

(5)  Festus,  verb.  reus. 

(6)  Dion.  Hall.  II,  27.     Cicero,  De  leg.  II,  25. 

(7)  Cicero,  De  republica,  II,  57.     Dion.  Hal.  lib.  X,  c.  penult. 

(8)  Jac.  Gothofredi,  Fragmenta  XII  Tab.  suis  nunc  prhmom  tdbulis  restifuta, 
probationibus,  notis,  et  indice  munita.  Heidelberg-,  1610,  4to.  Also  in  his  Qaatunr 
fontes  Juris  civilis,  Geneva,  1653,  and  abridged  in  the  second  volume  of  Hoffman's 
Hlstaria  Juris  Momano-JustiniaTiei,  ed.  Lipsise,  1726,  pp.  129-282. 

H.  E.  Dirksen,  Vbersicht  der  bisherigen  Versuche  zur  Kritik  und  HersteUung  de& 
Textes  der  Zwolf—I'afel—Fragmente,  Leipsic,  1824. 
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Second  Table. — Dejudicrls  ttfurtis,  contains  rules  as  to  bail,  and 
as  to  witnesses,  and  a  number  of  rules  respecting  theft  and  the  other 
wrongs  included  under  the  very  comprehensive  Koman  conception 
of  furtum. 

Third  Table. — De  rebus  crcdilis.  Rules  as  to  deposits,  interest" 
and  remedies  against  insolvent  debtors,  including  under  the  latter 
head  the  famous  rule  that  a  foreigner  could  claim  no  period  of  pre- 
scription or  limitation. 

Fourth  Table. — De  jure  patrio  et  de  jure  connubu.  Rights  of 
fathers  and  husbands. 

Fifth  Table. — De  hcereditatibus  et  lutelis.  Of  inheritance  and 
guardianship. 

Sixth  Table. — De  jure  dominii  et  possessionis.  Of  property  and 
possession. 

Seventh  Table. — De  delictis.     Of  wrongs. 

Eighth  Table. — De  juribus  proediorum.  Semtudes,  party  walls, 
boundaries,  etc. 

Ninth  Table. — De  jure  publico.     Of  public  law. 

Tenth  Table. — De  jure  sacro^  et  de  sepulcris.  The  only  provision 
of  the  sacred  law  extant,  here  relates  to  oaths  :  the  rules  as  to  burials 
and  burial-places  on  the  other  hand  are  numerous. 

Eleventh  and  Twelfth  Tables. — Gothofred  supposes  that  the 
eleventh  was  a  supplement  to  the  first  five  tables,  and  the  twelfth  a 
similar  supplement  to  the  second  five.  It  is  doubtful  whether  the 
little  we  know  of  their  contents  will  support  the  division.(9) 

It  needs  but  a  glance  at  the  titles  thns  given,  to  convince  us  of  the 
justice  of  the  remark  made  by  one  of  the  most  acute  of  modern 
civilians,(10)  that  it  is  idle  to  talk  of  anything  resembling  a  scien- 
tific system  in  the  work  of  the  decemvirs.  There  was  no  such  system 
in  existence  for  them  to  follow,  and  they  certainly  did  not  invent 

(9)  In  gfiving'  English  equivalents  for  the  titles  of  Gothofred,  I  have  not  been 
so  anxious  to  present  the  exact  civilian  conception  as  to  give  the  student  of  our 
own  law  a  notion  of  the  general  nature  of  the  topic.  A  much  fuller  account  of 
the  contents  of  each  title  will  be  found  in  1  Kent's  Commentaries,  521,  note  b ;  and 
another  from  Ortolan,  in  Mr.  Sandar's  Introduction  to  this  edition  of  the  Institutes, 
'post,  §  8. 

(10)  Puchta,  Curs^ts  der  InMitutionen.  Band  I,  §  55,  p.  195.  Hugo,  Lehrhuch 
der  GescMchte  des  B.  R.  Ms  auf  Justinian.  Ed.  9.  (1824),  p.  S3.  Puchta  and 
Hugo  show  less  confidence  in  the  attempts  to  restore  the  true  system  of  the  XII 
Tables  than  most  of  the  other  German  civilians.  But  all  agree  in  this,  that  there 
is  no  tiace  of  a  scientific  system  to  be  found  in  the  fragments. 
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one.  They  simply  began  with  the  first  step  taken  by  a  party  m 
commencing  an  action  at  law,  and  went  on,  adding  one  provision 
after  another,  guided  only  by  a  natural  sense  of  fitness  and  connec- 
tion in  the  selection  and  arrangement  of  topics. 

An  oft-quoted  passage  of  Cicero's  treatise  de  Legibiis{l\)  enables 
us  to  fix  the  time  when  the  Prator's  Edict  took  the  place  of  the 
Twelve  Tables  as  the  chief  authority  in,  or  embodiment  of,  "Roman 
law.  When  he  was  a  boy,  the  earlier  code  was  still  committed  to 
memory  as  a  school  exercise,  but  by  the  time  he  reached  manhood  the 
Edict  had  superseded  it.  This  is  confirmed,  too,  by  the  fact  that  the 
earliest  commentaries  on  the  Edict  were  those  of  Servius  Sulpicius, 
a  little  older  than  Cicero,  and  Aulus  Ofilius,  a  little  younger.(12) 

It  would  be  entirely  foreign  to  the  present  purpose  to  enter  into 
any  discussion  of  the  questions  respecting  the  origin,  history  and 
contents  of  the  Perpetual  Edict,  or  of  its  influence  on  the  Roman 
law.  The  importance  of  the  subject  is  demonstrated  by  the  immense 
mass  of  literature  accumulated  thereon  in  modern  times,  and  the 
conflict  of  opinions  upon  almost  every  question  of  interest.  We 
only  need  to  direct  attention  to  two  points  :  to  the  paramount  influ- 
ence of  the  Edict  upon  the  external  form  and  arrangement  of  the 
Roman  law,  during  its  most  important  period,  from  the  time  of 
Cicero  to  that  of  Constantine  ;  and  to  the  absence  of  anything  like 
scientific  order  or  system.  Both  points  may  be  treated  together, 
since  in  the  absence  of  the  original  text,  our  knowledge  of  the  Edict 
is  almost  entirely  derived  from  the  remains  of  the  voluminous  com- 
mentaries written  upon  it  and  preserved  to  us  in  the  Pandects.  Many 
efforts  have  indeed  been  made  to  restore  the  text  itself;  but  as  we 
know,  on  the  authority  of  Justinian,  that  the  Digest  and  Code  both 
followed  the  order  of  the  Edict,(13)  it  will  be  suflScient  for  our 

(11)  Cicero  de  Legibus,  I,  5,  and  II,  23. 

(12)  Digest,  Lib.  I,  tit.  2  {de  origine  juris)  lex  2,  §  24.  The  work  of  Sulpicius 
seems  to  have  been  mere  brief  notes,  "  siobscriptos,"  i.e.  annexed  to  the  text,  while 
Ofilius,  as  we  are  expressly  told,  "  edictum  PrcBtoris  pHimis  diligenter  composuit," 
i.e.  first  wrote  an  orderly  treatise  on  the  law  contained  therein. 

(13)  In  libros  quinquaginta  et  certos  titulos  totum  jus  digerere  taw.  secundum 
nostri  constitutionem  eodicis  quam  Edicti  peipetui  imitationem.  Const.  Beo  Auc- 
tare,  prefixed  to  the  Digest  and  entitled  "  De  conceptione  Digestonmn  ad  Triboni- 
anum."  §  5.  The  Perpetual  Edict  is  briefly  described  by  Mr.  Sandars  in  his 
Introduction,  post,  §  19.  Many  recent  investigators  do  not  attach  so  much  impor- 
tance as  he  does  to  the  work  of  Salvius  Julianus.  But  there  can  be  no  impropriety 
in  referring  to  that  date  for  its  final  form.     See  the  following  note. 
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present  purpose  to  reserve,  till  we  come  to  the  later  works,  iiiiy 
remarks  upon  that  order,  further  than  may  be  uecessary  to  show  ita 
purely  arbitrary  and  practical  character,  and  its  resemblance  iu  that 
respect  to  the  Twelve  Tables. 

That  it  was  divided  into  paits  is  well  known,  from  the  references 
to  such  parts  in  later  writers.  The  only  question  as  to  their  number 
lies  between  those  who  would  make  ten  pails,  corresponding  to  the 
original  ten  tables  of  the  Decemviral  code,  and  those  who  infer  from 
the  division  of  the  Digest  into  seven,  that  the  Edict  had  the  same 
number.  None  of  the  arguments  on  either  side  substantially  affect 
its  resemblance  in  order,  either  to  the  preceding,  or  to  the  following 
system.  The  division  adopted  by  Giphanius,(14)  the  leader  of  the 
first  named  party,  may  be  quoted  for  comparison  with  that  already 
given  of  the  XII  Tables. 

According  to  this,  the  first  part,  entitled  Prota,  like  the  first  part 
of  the  Digest,  contained  similar  topics,  except  that  the  general 
maxims  and  abstractions,  with  which  Tribonian  and  his  associates 
lent  a  varnish  of  philosophy  to  the  opening  titles  of  the  Digest, 
were  lacking  entirely  in  the  Edict.  It  is  agreed  on  all  sides,  that 
the  latter  began,  like  the  First  Table,  with  the  first  step  in  an  action 
— a  title  De  aciione  danda,  as  the  restorers  usually  give  it — and  then 
went  on  to  treat,  like  a  modern  book  of  practice,  of  courts,  bail,  etc. 
The  second  title  was  De  judiciis  ;  the  third,  De  rebus  treditis  ;  the 
fourth,  De  dotzbus,  tuielis,  furtis  ;  the  fifth,  De  honormn  possessioni- 
bus  ;  the  sixth,  De  cautionibus  prceioriis  ;  the  seventh,  De  deliclis  ; 
the  eighth,  De  executione  ;  the  ninth,  De  interdictis  ;  and  the  tenth, 
as  a  sort  of  supplement,  De  jpignoribus,  exceptionibus,  et  stipulaiioni- 
bws  prcetoHis.  In  comparing  these  titles  with  those  previously  given 
of  the  XII  Tables,  it  will  be  remembered  that  neither  the  Jus  pub- 
licum nor  the  Jus  saci'um  would  find  a  proper  place,  as  such,  in  the 
Edict.  In  other  respects,  the  resemblance  is  too  manifest  to  be 
overlooked  ;  but  its  chief  importance  lies  in  the  simple  fact  that 
after  all  the  changes  which  had  come  over  Roman  law  and  Roman 
thought  in  the  six  centuries  between  the  work  of  the  decemvu-s  and 
that  of  Salvius  Julianus,  we  still  find  the  law  in  its  most  authorita- 


(14)  Giphanii,  CEconomia  Edicti  perpettoi,  p.  122,  et  seq.  I  have  not  had  access 
to  this  work,  and  take  the  quotation  from  Heineccii  HistoHa  Edictorum,  Lib.  II, 
cap.  4,  §  3,  Tom.  VII,  p.  265  of  the  Geneva  edition  of  Heinecciiis'  complete  works, 
4to,  1749. 
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tive  and  comprehensive  expression,  arranged  after  the  same  inarti- 
Hcial  and  arbitrary  order,  which  had  doubtless  the  prejudices  and 
the  convenience  of  long  tradition  in  its  favor. 

But  the  importance  of  the  Edict,  in  reference  to  the  classification 
of  the  law,  does  not  lie  solely  in  this,  or  what  may  be  termed  its 
representative  character.  Its  form  determined  that  of  all  the  most 
important  works  of  the  great  Eoman  jurists,  in  the  golden  age  of 
the  science,  when  it  was  developing  into  the  proportions  which  have 
made  it,  since,  the  common  law  of  the  civilized  world.  The  classical 
jurists  wrote  on  law  in  many  forms  ;  but  it  is  easy  to  see  that  the 
commentaries  on  the  Edicts  were  the  main  works,  in  which  they 
deposited  the  fruit  of  their  studies  for  the  practical  guidance  of  courts 
and  counsel. (15)  The  very  number  and  extent  of  these  works  proves 
this.  To  speak  only  of  the  time  after  the  Edict  received  its  final 
and  permanent  form  from  the  hands  of  Julian,  we  know  of  a  com- 
mentaiy  by  Pomponius  in  83  books,  one  by  Paulus  in  80,  one  by 
Ulpian  in  83,  one  by  Pedius  in  25  or  more,  by  Saturninus  in  10  or 
more,  by  Gaius,  certainly  in  10,  perhaps  only  so  many  subdivisions  of 
a  much  more  extensive  work  ;  and  by  others,  omitted  here  only  because 
some  doubt  attaches  to  the  exact  title  or  nature  of  the  work,  though 
there  can  be  no  question  that  they  belonged  to  the  same  general  class. 
The  works  of  Ulpian  and  Paulus,  in  particular,  seem  to  have  held  a 
pre-eminence  in  actual  use  of  which  the  former  authority  of  Lord 
Coke,  or  the  present  one  of  Blackstone  or  Kent  in  our  own  law,  can 
give  us  but  a  faint  idea.  These  were  commentaries  in  the  strictest 
sense  of  the  word.  Ulpian's  method  seems  to  have  been  to  quote 
usually  the  very  words  of  the  passage  commented  on,  adding  any 
critical  remarks  that  he  thouijht  useful :  often  dwelhng  at  leno^th 
upon  the  signification  of  particular  words,  or  the  distinction  between 
them,  and  showing  an  acuteness  in  such  respects,  which  compares 
singularly  with  his  vagueness  and  want  of  precision  when  he  at- 
tempts abstract  statements  of  doctrine,  or  generalizations  ;  for  which, 
nevertheless,  he  has  a  fondness  that  is  almost  singular  among  the 
classical  jurists.  He  is  very  industrious,  too,  in  collecting  the  opin- 
ions of  his  predecessors,  and  it  has  been  suggested  that  he  owes  a 


(15)  Vix  est  quod  dubitemus,  quin  Jcti  Romani  Juliano  posteriores,  edictum  per- 
petuum  vel  allegantes  vel  commentariis  illustrantes,  turn  etiam  imperatores  rescrip- 
tis  decretisve  suis  edicti  auctoritatem  confirmantes,  ad  idem  illud  respexei'int,  qaod 
a  Salvio  Juliano  est  edictum,  etc.     Miihlenbruch  Boctrina  Fund,  §  6. 
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part  at  least  of  tho  favor  he  fomid  in  the  eyes  of  Triboiiian,  to  the 
facility  his  works  iravc  for  [)rcs('iitiiig  the  appearance  of  a  wide  col- 
lection of  anthorities,  with  very  little  real  lahor.  Be  that  jls  it  may, 
his  contribution  to  the  Digest  is  well  known  to  he  larger  than  that 
of  any  other  writer  :  and  by  tar  the  greater  part  of  this  contribution 
is  derived  from  the  commentary  on  the  Edict.  Paulus,  who  ranks 
next  to  him  in  this  respect,  is  less  profuse  in  the  quotation  of  authoii- 
ties,  more  ready  to  rely  on  his  own  judgment,  not  so  fond  of  critical 
disputation,  but  at  the  same  time  even  more  disposed  than  his  con- 
temporary to  confine  himself  to  the  very  question  at  issue,  and  to 
lay  down  no  premises  broader  than  he  needed  for  the  desired  con- 
clusion. By  the  agreeing  verdict  of  those  who  had  the  best  meajia 
of  judging,  both  Avere  pronounced  inferior,  in  power  of  intellect  and 
grasp  of  legal  principle,  to  their  master,  Papinian  :  and  yet  Papin- 
ian's  works  Avere  found  far  less  useful  to  the  compilators  of  the  Digest 
than  those  of  either.  This  is  a  very  significant  fact,  in  its  ])earing 
upon  the  state  of  Eoman  jurisprudence  at  that  time.  Perhaps,  also, 
it  is  not  without  its  meaning  to  students  of  jurisprudence  in  all  times. 

When  such  men  as  these  were  content  to  follow  the  immethodical 
order  of  the  Edict,  it  could  hardly  be  expected  that  any  attempt  to 
improve  it  would  be  made  in  the  decline  of  jurisprudence  that 
followed.  It  is  hardly  worth  our  while  to  dwell  on  the  subsequent 
codes — Gregorian,  Hermogenian,  Theodosian — but  we  have  the 
authority  of  accomplished  civilians  for  the  statement  that  all  these, 
as  well  as  the  Avorks  of  most  of  the  classical  jurists,  not  particularly 
mentioned,  were  constructed  on  the  same  model. (16) 

It  may  be  remaiked  here,  that  the  paramount  and  almost  ex- 
clusive influence  of  the  treatises  upon  the  study  and  administi'ation 
of  the  law  during  the  whole  of  this  period,  can  hardly  be  appre- 
ciated by  a  modern  student,  unless  he  sets  himself  entirely  free  from 
the  notions  of  our  own  time  on  the  subject.  Even  the  formal 
mention  of  the  leges^  senatus-cansulta^  etc.^  in  the  treatises  themselves, 


(16)  Alii  Icti  quamvis  non  justa  commentaria  in  edictum  conficerent,  libros  tameu 
suos  fere  ad  ordineni  seriemque  edicti  perpetui  disponere  solebant.  De  digestis 
Celsi,  Marcelli,  Scsevolse,  Questionibus  Papiniani,  Hermog-enis  Epitome  juris,  Pauli 
sententiis,  id  observavit  Ob.  Gephanius  CEcon.  Ed.  perpetui,  p.  120,  qui  et  Codices 
Hermogenis,  Gregorii,  et  Theodosii  eo  ordine  composites  esse  contendit,  additque  : 
tanta  fuit  hujus  libri,  sive  edicti  perpetui  a  Juliano  compositum  auctoritas  ut 
omnes  fere  de  jure  libri  et  commentarii  ad  hoc  edictum  fuerint  accommodati,  qui 
edicto  isto  sunt  posteriores.     Heineccii  Hist.  Edict,  lib.  II,  cap.  4,  §  12,  p.  277. 
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as  sources  of  the  law,  is  misleading.  It  was  a  mere  rhetorical 
flourish,  or  at  best  a  piece  of  historical  information.  In  their 
original  form  they  had  long  disappeared  from  view,  or  if  still  extant, 
were  inaccessible  to  most.  Judges,  lawyers  and  students  alike  found 
all  the  law  they  needed  in  the  treatises,  and  relied  on  these  for  all 
purposes,  except  so  far  as  the  current  legislation  of  the  Emperors 
moditied  the  existing  law  from  time  to  time.  This  state  of  things 
is  shown  very  plainly  in  the  famous  Citation-law  of  Valentinian  III, 
A.D.  426,  by  which  five  jurists,  with  those  cited  by  them,  were 
made  the  sole  authority  on  all  questions  before  the  courts.  Another 
striking  proof  is  the  numbei-  of  laws  and  constitutions,  known  only 
as  quoted  in  the  Pandects  in  fragments  from  the  treatises.(17) 

From  the  statement  made  above  as  to  the  influence  of  the  Edict 
upon  all  the  Roman  legal  treatises,  there  must,  however,  be  excepted 
a  few  small  works,  written  for  the  instruction  of  students.  These 
were  the  Institutiones  of  Gains,  and  of  Marcian,  and  some  similar 
works  of  other  jurists,  intended  expressly  for  introductions  to  the 
study  of  law.  The  system  adopted  in  these  will  be  examined  here- 
after at  length.  It  forms  indeed,  the  chief  topic  of  this  introduc- 
tion, and  may,  unquestionably,  be  regarded,  in  spite  of  the  dissent- 
ing voices  of  some  recent  civilians,(18)  as  one  of  the  most  valuable 
j)arts  of  the  grand  legacy  of  jurisprudence  bequeathed  by  Rome  to 
the  world.  But  we  should  be  very  much  mistaken,  if  we  supposed 
that  the  classic  jurists  themselves  attached  the  importance  to  these 
works,  or  to  the  system  therein  contained,  which  after  ages  have 
learned  to  attribute  to  them.  Reserving  to  a  future  page  our  exam- 
ination of  the  system  itself,  we  must  dwell  long  enough  on  the  works 
containing  it,  here,  to  understand  their  place  in  contemporary  legal 
literature,  and  to  satisfy  ourselves  that  their  existence  was  not  in- 
consistent with  what  has  been  said  respecthig  the  lack  of  scientific 
order  in  that  literature. 


(17)  For  examples  see  L.  86  de  acq.  vel  om.  hereditate  (XXIX,  2),  L.  7,  pr. 
Qui  satisdare  cogantur  (II,  8),  L.  41,  de  hered.  instituendis  (XXVIII,  5),  L.  3,  de 
his  quae  ut  indig-nis  (XXXIV,  9),  L.  35,  de  servitutibus  prsed.  rust.  (VIII,  3),  L.  22, 
})r.  ad  S.  C.  Trebellianum  (XXXVI,  1). 

This  condition  of  things  is  noticed  by  nearly  all  the  civilians,  but  the  most  com- 
plete and  satisfactory  account  of  it  I  have  found  is  in  Bethman-HoUweg  Ber 
Civil  'process  des  gemeinen  Hechts  in  geschichtlicher  Entwickelung.  Band  III, 
§  149,  s.  20.5-226. 

(18)  Notably  that  of  Savigny  in  his  System.    Bd.  I,  §  59.     Bd.  II,  Beilage  VI. 


AMKIilCAN   KDITIOX.  XV 11 

It  had  been  the  custom  from  a  vciy  early  period  ut  Rome,  tor 
young  men  to  attach  themselves  as  students  to  some  distinguished 
lawyer,  for  the  i)urp()se  of  learning  the  law.  They  were  admitted 
as  "listeners" — awlilwes  was  the  connnon  term  by  which  they 
were  designated — to  his  consultations  with  clients,  and  the  delivery 
of  his  responses  or  opinions.  The  lawyers  took  pride  in  being 
attended  by  a  train  of  such  students,(iy)  and  therefore  took  pains  to 
enable  them  to  understand  whatever  was  under  discussion,  to  explain 
to  them  the  grounds  of  their  opinions,  to  clear  up  their  doubts,  and 
in  various  Avays  to  assist  them  in  preparing  themselves  for  the  profes- 
sion. But  even  with  this  aid,  the  liomans  had  too  much  practical  good 
sense  to  suppose  that  a  beginner  could  at  once  profit  by  attending  to 
the  details  of  actual  litigation,  without  some  preliminary  training 
in  the  rules  and  principles  of  the  law.  It  was  usual,  therefore,  to 
require  that  a  student,  before  being  admitted  to  such  oppoilunities 
as  these,  should  have  a  certain  amount  of  elementaiy  instruction, 
without  which  his  attention  to  practice  would  only  have  confused 
and  bewildered  him.  The  two  kinds  of  teaching  are  clearly  dis- 
tinguished in  the  terms  used  to  designate  them.  Beginners  were 
said  institui,  the  advanced  pupils  as  already  mentioned,  audi're ;  or 
to  express  still  more  activity  of  the  teacher  in  forming  the  profes- 
sional character  of  his  disciple,  instrui.  We  find  these  words  used 
in  direct  contrast. (20) 

In  the  time  of  Cicero  the  institvtio  was  not  regarded  as  proper 
w^ork  for  a  jurist  of  eminent  ability  and  large  practice,  though  in 
some  cases  such  men  did  impart  it,  as  in  the  instance  of  Labco 
(note  20).  More  generally  it  was  left  to  some  person  of  inferior 
note,  or  even  to  a  more  advanced  student.  Teachers  who  made  a 
business  of  such  elementary  instruction  were  not  yet  known.  But 
as  the  law  increased  in  complexity  and  extent,  under  the  empire, 
there  arose  a  class  of  teachers  who  made  it  their  business  to  impart 
elementary  instruction  in  law.  They  do  not  seem  at  first  to  have 
been  men  of  much  professional  rei)utation  :  the  old  Roman  prejudice 
against  the  teachers  of  rhetoric  seems  to  have  been,  in  part,  extended 


(19)  Jus  civile  docere  semper  piilchrum  fuit  hominumque  clarissiinorum  disci- 
pulis  fioruerunt  domus.     Cicero  de  oratore,  I,  41. 

(20)  Servius  plurimum  eos  audivit,  institutus  a  Balbo  Lucilio,  instructus  autem 
maxima  a  Gallo  Aquilio.  Pomponius  in  Dig-.  I,  2,  lex  2,  §  43.  Labeo  omues  hos 
audivit,  institutus  est  autem  a  Trebatio.     Id.  eod.  §  47. 
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to  them  ;  and  perhaps  we  shall  not  be  far  wrong,  if  we  snppose  that 
in  that  clay,  a^  in  our  own,  many  of  the  older  hiwyers  looked  with 
disfavor  on  the  slighest  departm-c  from  the  good  old  plan  on  which 
tht-y  themselves  had  been  trained,  and  complained  loudly  that  tlu^ 
profession  w^as  being  ruined  by  the  ease  with  which  the  law  schools 
enabled  3'oung  men  to  learn  the  law.  This  would  naturally  lead 
tliem  to  provide  for  the  elementary  training  of  their  own  students, 
by  preparing  short  treatises  adapted  to  their  wants,  by  the  study  of 
■n'hich  they  could  fit  themselves  to  enter  upon  the  practical  training 
which  still  remained  the  recognized  method  of  entrance  to  the  pro- 
fession ;  and  hence  the  institidiones,  already  mentioned,  derived  both 
their  existence  and  their  name.  The  student  was  expected  to  devote 
the  main  part  of  his  pupilage  to  the  Edict  and  its  commentaries, 
and  to  other  works  of  the  same  unscientific,  practical  character :  the 
briefer  works  were  to  serve  only  as  au  introduction,  whether  they 
were  written,  as  some  think,  to  save  him  the  necessity  of  a  prelimi- 
nary coiu-se  in  the  law  schools,  or  Jis  others,  for  the  very  purpose  of 
serving  as  text  books  in  such  a  course.(21) 

Whatever  question  there  may  be,  as  to  the  time  when  the  law- 
schools  of  the  Empire  first  rose  into  public  esteem,  and  became  the 
recognized  means  of  education  for  the  bar,  it  is  certain  that  the 
course  of  stud}"  in  them  was  mainly  founded  on  the  Edict,  and  con- 
sequently that  there  was  no  more  attempt  to  introduce  a  scientific 
order  into  the  law  of  the  schools,  than,  as  we  have  t-een  already, 
there  was  in  the  great  mass  of  the  laAV  written  for  practitioners.  In 
the  constitution(22)  by  which  Justinian  introduces  his  new  compila- 
tions to  the  antecessores  or  teachers  of  the  imperial  schools,  we  have 
interesting  details  of  the  course  of  study  that  had  previously  been 
pursued.  The  first  year  of  a  four  years'  course  had  been  spent  in 
reading  the  Institutes  of  Gains,  and  four  Uhri  singulares  {de  re  uxo- 
ria,  de  lutelis,  de  teslamentis  el  de  legatis),  probably  elementary  trea- 
tises of  a  similar  nature.     For  the  remaining  three  years  the  stu- 

(21)  Puchta,  Cursus  der  Institutionen,  Band  I,  §  103.  Bremer,  Die  MecMsIehre 
unxl  Rechtsschulen  im  Rmiiischen  KaisenTeich,  Berlin,  1868.  In  this  brief  sketch  I 
have  followed  Puchta  closely.  Bremer  attaches  much  more  impoi-tance  to  the  law 
schools,  at  an  early  period,  and  supposes  that  neai-ly  all  the  great  Roman  jurists 
were  instructors  in  such  schools.  The  difference  between  them  does  not  affect  the 
i-elation  of  the  Institutiones  to  the  rest  of  the  usual  course  of  study,  and,  therefoi-e, 
1  have  not  thoug-ht  it  worth  discussing  at  greatei-  length. 

(22)  Const.  Omnem  (prefixed  to  the  Digest),  §  1. 
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dents  Avore  kept  ut  work  on  v.-i'-iou.s  purts  of  the  P^dict,  and  on  such 
collections  of  actual  decisions  us  the  vasjyonHa  of  Piipinian  and  of 
Paulus.  Even  these  Avere  not  read  in  order,  sed  passim  eX  qiia.n  jjer 
satyrum  collectum,  utile  cum  inutilibus  mixlum.  In  this  fact,  that 
piissages  were  selected  here  and  there,  in  an  order  probably  fixed  l)y 
tlie  teachers  themselves,  we  might  see  a  possibility  of  something  like 
a  system  adapted  to  the  purposes  of  instiuction,  if  the  whole  chai-- 
acter  of  the  age,  and  the  repeated  complaints  of  the  Emperor  as  to  its 
arbitrary  arrangement  (supported  by  some  details  which  we  cannot 
spare  room  to  quote),  did  not  totally  forbid  the  supposition.  In  the 
whole  scheme  of  instruction,  therefore,  we  can  only  see  a  confirma- 
tion of  all  that  has  been  said  respecting  the  general  arrangement  of 
the  Roman  law. 

We  owe  to  the  acumen  of  a  German  civilian,  but  recently  deceased, 
the  discovery  of  an  intimate  connection  between  this  plan  of  study, 
and  the  arrangement  of  Justinian's  Digest,  which  fiu-nishes  another 
striking  proof  of  the  dependence  of  the  Roman  jurists,  from  first  to 
last,  upon  the  traditionary  order  of  the  law  which  we  have  fomid 
pervading  all  their  works  from  the  time  of  the  Twelve  Tables.  It 
had  been  for  nearly  three  centuries  an  often-discussed  problem, 
whether  the  numerous  excerpts  from  different  works,  of  which  each 
title  of  the  Digest  is  composed,  were  arranged  in  any  definite  order  ; 
and  if  so,  whether  that  order  was  historic,  systematic,  or  what.  The 
various  hypotheses  put  forward  at  different  times  by  such  civilians 
as  Frosch,  Drosseus.  A.  Augnstinus,  Giphanius,  J.  Gothofred,  Leib- 
nitz, Hufeland,  etc.,  had  done  but  little  more  than  refute  each  other, 
and  the  attempt  had  about  been  given  up  as  hopeless. (23)  when 
Professor  Blume  published  his  own  theory,  (24)  which  was  almost 
unanimously  approved  by  those  most  competent  to  judge,  and  has 
now  become  an  accepted  fact. 


(23)  Such  at  least  was  the  conclusion  of  so  eminent  a  critic  of  the  Roman  law  as 
Dirksen,  in  an  essay  entitled  Bemerkungen  uher  Justinian's  Compilation,  published 
singularly  enough  in  the  very  year  which  saw  the  final  solution  of  the  problem 
(1820).  See  Civilistische  Ahhandlungen,  von  H.  E.  Dirksen,  Berlin,  1820,  Bd.  I,  s. 
192-241.  The  essay,  however,  contains  much  valuable. matter  in  reference  to  the 
contents  of  the  Corpus  Juris,  and  especially  of  the  Pandects. 

(24)  Die  Ordnimg  der  Fragmente  in  den  Pandektentiteln.  Ein  Beitrag  zur 
EntsteJiungsgescMcMe  der  Pandekten.  Von  Dr.  F.  Bluhme  aus  Hamburg  (after- 
wards Professor  at  Bonn).  In  the  Zeitschrift  fur  gescMchtlicTie  RecTitswissetischaft 
Band  IV  (1820),  s.  257-472. 
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B}'  careful  analysis  of  the  order  of  the  fragments  in  each  title, 
and  happy  coni1)inations  amounting  almoist  to  demonstration, 
Blume  hjis  shown  that  the  commission  of  sixteen  members  appointed 
by  Justinian  to  compile  the  Digest,  must  have  adopted  the  follow- 
ing plan  :  They  divided  the  great  mass  of  legal  literature,  from 
which  exti'acts  were  to  be  made,  into  three  classes,  each  of  which 
was  to  be  examined,  and  all  the  passages  proper  for  the  intended 
work  extracted,  separately.  In  all  probability  they  also  divided 
themselves  into  three  bodies,  to  each  of  which  one  of  these  classes 
was  assigned  ;  thus  very  much  lightening  the  task,  and  helping  to  ac- 
count for  the  comparative  rapidity  of  its  execution,  as  we  know  that 
they  accomplished  in  three  years  what  had  been  estimated  to  occupy 
ten.  After  the  whole  body  of  extracts  had  thus  been  collected,  in 
three  separate  divisions,  it  only  remained  to  bring  them  together, 
expunge  all  repetitions  and  contradictions,  and  settle  the  order  of 
arrangement  for  each  title.  This  order  does  not  seem  to  have  been 
uniform.  Generally  the  division  which  contributed  most  matter  to 
a  particular  title,  was  allowed  to  stand  first,  and  the  others  followed  ; 
l>ut  an  extract  of  particular  importance  in  either  division,  or  one 
specially  adapted  to  begin  the  title,  would  be  motive  enough  for 
changing  the  order ;  and  these  and  other  reasons,  not  needful  to 
enumerate  here,  furnish  a  sufficient  explanation  for  all  the  divergen- 
cies from  the  general  rule  assumed  above,  which  have  been  observed, 
without  bringing  the  truth  of  the  theory  into  doubt.  Whatever  be 
the  order  in  any  title,  the  fact  of  a  uniform  division  of  the  excerpts 
into  the  three  distinct  classes,  is  established  beyond  question;  and  it 
is  the  nature  of  these  three  cla.'^ses  that  forms  the  most  significant 
part  of  the  whole  theoiy  from  our  presant  point  of  view.  There  is 
a  manifest  connection  between  the  three  classes,  and  the  three  fii'st 
years  of  the  regular  coiu'se  of  study  in  the  law-schools,  respectively  ; 
and  the  books  of  which  each  class  is  composed  (as  is  easily  seen 
from  the  inscriptions  in  the  Digest),  were  those  studied  in  the  cor- 
responding year,  with  such  othei"s  as  could  most  properly  be  ranked 
^vith  them.  Thus,  the  first  year's  study  consisted  of  the  Institu- 
tiones  of  Gains,  and  the  libri  singulares.  The  corresponding  class 
of  fragments  in  the  Digest  is  from  the  same,  from  the  Institutes  and 
Rules  of  other  writei-s,  and  among  other  works,  from  the  commen- 
taries on  the  writino;s  of  Sabinus.  one  of  the  earliest  and  most 
famous  teachers  of  law.     From  the  last  named  work,  Blume  has 
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ffiven  the  name  ot  fc>abiiius-clii«s>  to  the  whole  collection.  The  second 
cUlss  is  known  as  the  Edict-class,  because  com[)osed  almost  entirely 
of  the  great  commentaries  on  the  Edict,  the  Digests  of  Celsas  and 
Marcellus,  and  other  works  of  the  same  charjictcr.  The  connec- 
tion between  this  class  and  the  second  year  of  study  is  sufficiently 
proved  by  the  single  fact  that  the  students  of  the  second  year 
were  designated  by  the  name  of  Edictates.  Finally,  the  tliiid  class, 
known  as  the  Papinian-class,  as  the  students  of  the  third  year  were 
called  Papinianistaa,  was  composed  of  excerpts  from  the  Questiones 
and  RespoiLsa  of  Papiuian,  and  other  writings  of  the  same  character. 

Even  from  this  brief  and  imperfect  statement,  it  must  be  evident 
how  deeply  ingrained  in  the  minds  of  the  Roman  jurists  was  their 
traditional  and  arbitrary  arrangement  of  the  law,  and  how  little 
conception  they  had  formed  of  a  scientific  arrangement,  even  as  a 
possibility,  after  a  thousand  years  of  active  and  growing  juiis- 
prudencc.  For  say  what  v/e  may  of  the  sunken  condition  of 
jurisprudence  in  the  time  of  Justinian,  it  is  not  probable  that  if  they 
hud  found,  anywhere  in  the  2,000  books  of  Roman  law,  any  con- 
ception of  a  better  system  applicable  to  the  whole  body  of  that  law, 
they  would  have  been  content  with  such  a  merely  mechanical  pro- 
ceeding, when  forming  at  once  a  code  of  law,  and  a  book  of 
instruction  intended  to  embody  the  entire  science. 

It  has  already  been  said,  in  passing,  that  the  Digest  and  Code  of 
Justinian  were  constructed  on  the  same  general  plan  with  the  Edict, 
which  they  superseded.  In  their  case,  however,  we  are  not  left  to 
mere  inferences  and  resemblances,  as  to  the  details  of  the  system. 
We  have  the  works  before  us  in  their  original  and  complete  form. 
Both  for  their  importance  as  the  foundation  of  modern  European 
law,  and  for  the  reflected  light  they  throw  on  the  earlier  Roman 
codes,  it  seems  worth  while  to  repeat  the  statement  of  that  general 
plan,  and  even  to  examine  their  order  more  minutely  than  we  have 
done  or  could  do  that  of  the  codes  known  to  us  only  by  fragments 
and  restorations.  The  student  of  the  Institutes  will  find  it  often 
useful  to  have  the  outline  of  the  larger  w^orks,  to  which  that  was 
intended  to  serve  as  a  mere  introduction,  before  his  ej^es ;  and 
although  space  will  not  allow  us  to  draw  any  particular  lessons  from 
the  details  of  books  and  titles,  yet  the  discover}^  made  bj-  Professor 
Blume,  and  just  explained,  may  serve  as  an  illustration — which,  con- 
sidering the  nature  of  the  subject,  it  is  hardly  an  exaggeration  to  call 
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a  brilliant  one — of  the  advantages  which  even  at  this  late  day  may 
be  reaped  from  a  careful  study  of  even  the  dry  est  details  of  juris- 
prudence. And  the  outlines  of  the  Digest  will  at  least  impress 
upon  his  mind,  more  forcibly  than  any  statements  of  oui-s,  the  truth 
which  it  is  the  chief  object  of  this  introduction  to  shoAV,  that  the 
main  processes  and  methods  of  the  Eoman  law  are  strictly  analogous 
to  those  of  the  common  law  of  England  and  America. 

Ail  that  may  be  said  of  the  Digest  in  this  respect  will  apply 
equally  well  to  the  Codex.  The  general  arrangement  of  the  two 
works  is  the  same,  and  the  most  important  rubrics  of  the  one  are 
substantially  or  literally  counterparts  of  those  of  the  other.  The 
difl'erences  of  detail  have  very  little  bearing  on  the  general  subject, 
and  would  hardly  repay  us  for  the  space  requisite  to  explain  them. 
We  shall  confine  ourselves,  therefore,  in  the  rest  of  this  section  to  the 
more  interesting  work. 

The  lirst  part  of  the  Digest,  or  Protci^  including  the  first  four  books, 
corresponds  to  the  first  table  of  the  XII  Tables  and  the  first  part  of 
the  Edict.  It  does  not,  however,  enter  on  the  subject  of  procedure 
with  the  simple  directness  that  characterizes  the  earlier  works.  We  ■ 
tind  in  the  first  eight  titles  of  Book  I,  an  evident  attempt  to  lay 
down  general  principles  and  give  a  sort  of  philosophical  and  histori- 
cal introduction  to  the  science  of  law.  It  will  be  noticed  that  there 
is  a  general  resemblance,  and  some  verbal  repetitions,  between  these 
titles  and  the  opening  pages  of  the  Institutes.  Perhaps  there  is  some 
truth  in  the  surmise,  made  by  several  modern  writers,  that  these 
titles  were  originally  intended  as  the  only  introduction  for  the  use 
of  students,  to  take  the  place  of  Gains  and  the  other  works  that 
had  previously  been  placed  first  in  their  hands,  and  that  it  was  only 
in  the  further  progress  of  the  work,  when  the  compilers  had  fully 
appreciated  the  real  magnitude  of  their  task,  that  the  preparation 
of  the  Institutiones  as  a  separate  work  was  resolved  on. (25) 

After  these,  we  have  a  series  of  titles  respecting  the  various  officei-s 
known  to  the  law — corresponding  to  the  chapter  on  courts  of  jus- 
tice in  a  modern  book  of  practice — and  it  is  only  with  the  second 
book  that  the  resemblance  to  the  older  works  begins.  Even  here 
the  first  three  titles  are  of  a  general  nature,  and  first  in  Lib.  11,  tit.  4, 

(25)  On  the  desigTi  of  the  Digest,  for  a  work  of  instruction  in  the  schools  from 
its  inception,  see  Const.  Omnemi,  particularly  §§  1,  2,  5,  6, 11,  and  Blume,  ubi  supi-a, 
§  IS,  pp.  359-61. 
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De  in  jus  vocando,  arc  wo  reminded  of  the  simple  Si  in  jus  vocal  of 
the  XII  Tiibics. 

From  this  point  to  llie  end  of"  liic  nineteenth  lK)ok  tlie  parallelism 
is  evident  at  a  glanee.  Books  5-11  lorm  the  second  part,  De  judi- 
ciis.  Books  12-19,  the  third  part,  iJe  rebus  (credUis).  The  two 
parts  together  may  be  said  to  treat  of  the  Law  of  Actions  generally  : 
at  lirst,  of  actions  in  rem,  and  afterwards,  of  actions  in  personam, 
with  the  dehcts  or  torts  and  contracts  whicli  give  rise  to  them. 
Then  in  Books  20-22  we  have  evidently  a  collection  of  topics  often 
recnrring  in  practice,  for  which  the  compilers  could  not  assign  a 
better  place  :  the  law  of  pledge,  of  interest,  of  evidence,  of  ignor- 
ance and  mistake,  etc.,  etc.  Books  28-25  treat  of  marriage  and 
dower,  the  jus  connubii  of  the  Fourth  Table  ;  its  other  topic,  jus 
patrimn,  having  been  anticipated  in  the  general  doctrines  of  the 
first  l)(K)k  (titles  5-7)  on  the  palria  potesias  as  affecting  status.  In 
like  manner  Books  26  and  27,  De  tutelis  et  curalionibus,  and  Books 
28-38,  embracing  the  whole  vast  subject  of  wills,  legacies  and  inheri- 
tance, correspond  to  the  Fifth  Table.  Books  37,  and  the  first  part 
of  38,  on  the  doctrine  of  bonorum  possessio,  are  connected  with  the 
rest  of  the  subject  in  a  very  natural  manner,  though  of  course,  as  a 
praitorian  instituticm,  this  had  no  place  in  the  XII  Tables.  The 
method  in  which  it  is  introduced  here,  and  still  more  that  in  Avhieh 
the  jus  paironaius  is  annexed  to  it  by  a  sort  of  practical  connection, 
is  very  significant  of  the  manner  in  which  the  whole  arrangement 
has  grown  up,  and  reminds  us  strongly  of  similar  passages  in  our 
own  treatises. 

The  sixth  table  finds  its  counterpart  in  the  forty-first  book.  The 
seventh  in  the  libri  terribiles  (47-8),  and  the  ninth  in  the  two  last 
books  of  the  digest,  excepting  of  course  the  collections  of  maxims 
and  definitions  which  form  the  two  last  titles(26). 

(26)  Students  who  wish  to  pursue  the  subject  into  its  details,  will  find  very  elah- 
orate  tables  in  Bbcking-'s  Institutionen,  Bonn,  1843,  §  21,  Anhang,  I  and  II, 
showing-  the  division  of  the  Digest  and  Code,  into  parts,  books  and  titles  {together 
with  the  peculiar  divisions  into  volumes,  Digestum  iietus,  dig.  iwvum,  infortiatum, 
tres  pai'teSi  etc.,  made  by  the  glossatoi-s),  and  also  comparisons  of  the  Digest  and 
Code  with  each  other  in  this  respect.  In  Hoffman's  HistorkB  Jur-is,  referred  to  in 
note  3,  a7ite,  there  will  be  found,  also,  tables  showing  the  supposed  order  of  the 
Edict,  with  that  of  the  various  commentaries  upon  it  in  parallel  columns.  The 
tables  of  Bocking,  showing  the  comparative  ai-rangement  of  the  Institutes  of  Jus- 
tinian and  Gaius,  printed  at  the  end  of  his  edition  of  Gains,  may  also  be  profitably 
studied. 
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Another  civilian  has  pointed  out  an  analogy  between  the  order 
observed  in  the  Digest  and  Code,  and  in  the  order  of  the  Edict  as 
preserved  to  us  in  the  various  fragments  of  its  commentaries,  on  the 
one  hand,  and  the  legls  adioiws,  explained  by  Gains  in  the  fourth 
book  of  his  Commentaries.  He  presents  a  very  elaborate  argument 
to  show  that  these  five  forms  of  action  were  taken  up  in  succession  and 
treated  in  all  their  applications  precisely  as  one  of  our  older  Eng- 
lish Avorks  of  practice  would  treat  in  order  of  debt,  trespass,  etc. 

If  the  argument  seems  forced  in  some  particulars,  he  yet  succeeds 
in  making  it  probable  that  these  legis  aciiones  had  a  very  considera- 
ble part  in  shaping  what  we  have  so  often  called  the  traditional 
Eoman  arrangement  of  the  law.  It  would  occupy  too  much  space 
here,  to  present  his  argument  in  full,  and  it  could  not  be  abridged 
without  losing  in  efiect,  especially  as  the  most  interesting  and  satis- 
factory part  of  it,  is  that  which  accounts  for  some  of  the  anomalies 
and  peculiarities  of  the  present  ordei-,  in  matters  of  detail,  such  as 
the  arrangement  of  the  various  kinds  of  action  in  Parts  II  and  III. 
It  must  be  enough  to  say  that  it  goes  to  strengthen  the  view  of  the 
Roman  law  here  presented,  as  one  based  entirely  on  practical  con- 
siderations and  usage,  without  any  attempt  at  scientific  system(27). 

It  would  take  up  altogether  too  much  space,  if  we  should  attempt 
to  follow  out  the  history  of  legal  classification  from  the  date  of  Jus- 
tinian's compilation  down  to  the  present  time.  It  must  be  enough 
to  show  that  the  arbitrary  order  first  found  in  the  XII  Tables,  and 
afterwards  elaborated  in  the  Edict,  the  Pandects  and  the  Code,  con- 
tinued to  determine  the  external  form  of  the  civil  law,  down  to 
the  seventeenth  century  of  our  era,  and  did  not  lose  all  its  power 
until  the  eighteenth.  It  even  exerted  a  perceptible  influence  upon 
the  works  written  in  the  middle  ages,  to  set  forth  the  law  of  the 
nations  of  Germanic  origin  ;  as  upon  Bracton  and  its  successors  in 
England,  upon  Le  Conseil  de  Pierre  des  Fon tains,  and  the  contem- 
porary works  in  France  ;  and  even  in  some  degree  upon  the  Sach- 
senspiegel  and  Schwalienspiegel  of  Germany.  But  the  influence 
which  these  have  had  upon  any  modern  form  of  the  law  is  too  re- 
mote to  repay  the  reader  for  the  labor  necessary  to  study  them  in 
this  connection.  When  the  history  of  European  law  shall  be  Avrit- 
ten,  as  it  never  has  been  yet,  it  will  be  seen  that  all  have  contributed 

(27)  Heffter,  Die  (Economie  des  Edicts.  Rlieinisches  Museum,  Bd.  1  (1827), 
pp.  51-63. 
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to  make  the  present  law  of  the  civilized  world  what  it  is,  and  that 
the  mere  cxtei-nal  arrangement  of  the.se  various  works  has  been  an 
important  factor  in  the  task. 

Upon  the  revival  of  the  Roman  law  in  the  eleventh  and  twelfth 
centuries,  the  Glossators  accqjted  the  order  of  Justinian's  compila- 
tions with  almost  the  same  reverence  with  which  their  contem- 
poraries regarded  that  of  the  scriptures.  In  the  Univei-sities 
separate  coui-ses  of  lectures  were  delivered  on  the  Digest  and  the 
Code,  the  Novels  and  the  Institutes,  and  the  order  in  which  the 
books  have  been  named  will  show  their  relative  importance  in  the 
opinion  of  the  time.  In  all  the  courses,  the  so-called  legal-ordei- 
was  observed ;  i.e.  the  lecturer  followed  the  order  of  the  text 
tluonghout.  If  the  lecturer  began  each  title  with  a  samrna  or 
synopsis  of  the  contents,  it  was  rather  in  aid  of  the  hearei's'  memor}-, 
than  with  any  thought  of  improving  on  the  method  of  the  original 
work.  Then  the  fi'agments  were  read  one  by  one  and  explained  : 
at  first  briefly,  but  afterward  at  tedious  length ;  then  cases  were 
stated  or  invented  to  illustrate  the  rules,  and  if  any  particular 
difficulty  arose,  or  a  question  could  not  be  satisfactorily  disposed  of, 
it  was  reserved  for  a  disputation,  usually  held  on  a  fixed  day  of 
each  week,  when  the  teachers  and  advanced  scholais  took  part. 

This  continued  to  be  the  prevailing  method  for  at  least  three 
centuries.  The  chief  change  during  that  time  was  that  the  glosses 
themselves  of  the  earlier  teachers  gradually  usurped  the  place  of  the 
text  and  were  commented  in  their  turn,  and  the  commentaries  orew 
into  the  form  of  complete  treatises.  Single  topics  were  also  treated 
in  monographs,  and  many  elforts  were  made  to  depict  the  practice 
of  the  times,  in  which  the  inconvenience  of  the  Roman  method  was 
more  distinctly  felt  than  in  regard  to  the  doctrines.(28) 

The  same  need  of  certainty  in  the  practical  applications  of  the 
law,  led  to  the  accumulation  of  consilia  and  deciswnes,  huge  collec- 
tions of  which  are  still  extant  from  this  time.  The  natural  effect  of 
the  multiplication  of  these,  without  any  correct  system  underlying 
them,  was   that   all   legal   authorit}^  soon   resolved  itself  into  the 

(28)  Savigny,  GescMcMe  des  Romischm  Reclits  im  Mittelalte);  Band  III-YI,  is 
the  great  authority  on  all  this  subject.  A  briefer  but  instructive  account  will  be 
found  in  L.  H.  Warnkonig,  Juristische  Encydopedie,  pp.  245-265.  The  darker 
side  of  the  picture  is  presented  in  Berriat  St.  Prix,  Histoire  du  droit  Romain, 
p.  300,  etc. 
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collection  of  long  lists  of  citations,  for  and  against  every  proposition, 
initil  finally  even  the  effort  to  count  the  couliicting  opinions  was 
abandoned  in  despair,  and  Avriters  fell  back  on  a  supposed  com- 
munis dodontm  opinio  which  was  capable  of  being  perverted  into 
any  form  that  ingenuity  and  craft  desired.  No  period  in  the  whole 
history  of  the  law  is  fraught  with  more  lessons  for  the  present  time 
than  the  one  just  de6cril)ed,  and  the  resemblance  between  it  and  the 
present  condition  of  our  law,  with  its  mass  of  undigested  cases,  is 
more  instructive  than  ilattering.(29) 

The  revival  of  jurisprudence  in  the  sixteenth  century,  under  the 
lead  of  the  Italian  Alciatus,  carried  on  by  the  great  Cujas  and  his 
compeers,  and  extending  througli  the  seventeeth,  when  the  Dutch 
school  rose  to  distinction,  did  more  for  almost  eveiy  other  branch 
of  the  science  than  for  its  methodology.  Its  merits  were  literary  and 
historical,  rather  than  strictly  juridical.  Cujas  may  be  considered 
the  real  founder  of  the  historical  method  by  his  studies  in  the  his- 
tory of  Roman  law  and  the  pains  he  took  to  restore  the  disjecta 
membra  of  the  classical  jurists  to  their  original  form.  The  services 
rendered  to  jurisprudence  in  thesie  two  centuries  were  immense,  and 
laid  the  basis  of  nearly  all  that  has  since  been  done  in  civil  law. 
Many  attempts  were  made,  too,  to  systemize  the  science,  but  none 
of  them  were  very  successful,  and  the  legal  order  still  maintained  its 
ground  to  the  end  of  the  period. 

One  of  these  attempts  deserves  mention  here,  because  it  attracted 
more  attention  in  England  than  the  majority  of  them  received.  Tlie 
treatise  of  Domat,  "The  Civil  Law  reduced  to  its  natural  order," 
first  published  in  1694,  and  often  reprinted  in  the  first  half  of  the 
eighteenth  century,  furnishes  a  striking  proof  of  the  fact  that  no 
system  of  law.  however  successful  it  may  seem  to  be  at  the  time, 
can  exert  a  permanent  influence,  unless  it  is  based  on  the  woik  done 
by  preceding  generations  and  the  principles  already  received  into 
the  positive  law  of  the  period.  Domat  attempted  to  reduce  all  the 
contents  of  the  Roman  law  under  deductions  from  the  two  principles 
given  in  the  Gospels  (Matt,  xxii,  37-40),  and  then  to  arrange  them 
all  under  the  two  categories  of  Engagements — (all  obligations  from 
one  party  to  another,  whether  arising  ex  contractu  or  ex  delicto),  and 

(29)  See  a  very  striking  picture  of  the  state  of  things  in  the  15th  centiuy  in 
Warnkonig,  Commentarii  J.  M.  ■privati.     Leodii,  182;"),  I,  S8-9. 
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Successions — (the  law  of  will.s,  inheritance,  and  all  the  rights  given 
by  the  death  of  a  person). 

It  is  a  reniarkahle  coiiicidcnee,  to  say  the  lea«t,  that  the*  Arabian 
jurists,  whose  writings  could  haidly  have  been  known  to  Doniat,  or 
if  known,  would  hardly  have  been  regarded  by  him  u>s  entitled  to 
any  respect,  make  precisely  the  same  division  of  the  entire  law  into 
the  two  parts  of  obligations  or  engagement's  and  successions.(30) 

It  was  a  very  elaborate  attempt  to  ignore  all  the  piineiples  of 
classification  found  in  the  Roman  hiw  itself,  and  to  construct  a  new 
system  upon  (supposed)  Christian  principles.  Of  course  it  disre- 
gards entirely  the  boundaries  between  law  and  ethics,  or  i-ather 
denies  their  existence,  as  every  such  attempt  must  do.  (John  xviii, 
36.)  (31) 

On  the  other  hand,  Pothier,  in  his  great  work,  pul)lished  as  late  as 
1748-52,  entitled  Pandeclce  Jusliniancm  in  novum  mxlinem  d{gestrje,{o2) 
while  rendering  the  service  to  the  criticism  of  Roman  law  which  has 
made  his  name  so  celebrated,  left  the  general  order  of  books  and 
titles  entirely  unchanged,  as  if  confessing  his  distrust  of  all  efforts 
to  make  of  the  law  a  scientific  system. 

The  true  point  of  departure,  from  which  we  are  to  reckon  the 
advance  of  a  new  and  scientific  method  of  classification,  can  hardly 
be  fixed  with  precision.  Some  of  those  competent  to  judge  on  such 
a  point  would  refer  it  to  the  time  of  Cujas,  regarding  his  treatise  : 
"  On  the  method  of  teaching  law  '"(33)  as  the  first  impulse  to  improve- 
ment. But  if  so  much  influence  is  to  be  attributed  to  the  personal 
efforts  of  that  century,  the  best  claim  seems  to  be  that  of  Fr.  Hoto- 
man,  whose  Anti-Tribonianus  has  never  had  the  appreciation  it 
deserved  as  a  most  acute  criticism  upon  the  study  of  the  civil  law  in 
his  own  time.     The  very  title  seems  to  have  made  him  unpopular 

(30)  Works  of  Sir  "William  Jones,  Commentary  on  the  Siradschyah,  Vol.  YIII» 
265.     Gans,  Das  ErhrecM,  B'd  I,  pp.  205-6. 

(31)  It  was  translated  into  English  by  William  Strahan,  LL.D.,  advocate  in 
Doctors'  Commons,  with  additional  remarks  on  some  differences  between  the  Civil 
Law  and  the  Law  of  England,  and  published  in  two  vols,  folio,  London,  1722.  An 
Amei-ican  edition,  by  Luther  S.  Cushing,  Boston,  1850,  2  vols.  8vo,  unfortunately 
omits  the  preface  and  notes  of  the  translator,  and  all  the  passages  from  the  civil 
law  annexed  to  each  title.  The  same  theory  of  law,  though  not  the  same  arrange- 
ment, will  be  found  in  Bo^vyer's  Unwersal  Biiblic  Law,  Philadelphia,  1855. 

(32)  Warnkonig  &  Stein,  Franzosiclie  RecMs  u.  StaatsgescMclite,  Bd.  II,  p.  121. 
Dupiu.  Dissertation  sur  la  vie  et  les  mnres  de  Robert  Joseph  Pothier,  Paris,  1827. 

(33)  De  ratione  docendi  juris,  a.d.  1585. 
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with  the  civilians  of  his  owii  clay,  while  an  unlucky  fling  at  Littleton 
has  prevented  English  lawyers  from  doing  justice  to  his  very  great 
services  to  the  science  of  the  law.  The  complete  title  of  his  work 
is  Antitribonianus  sive  Dissertatio  de  studio  legum,(d4:)  and  it  is  the 
earliest  work  that  has  come  under  our  observation,  in  "which  the 
difference  in  character  of  Eomau  and  Germanic  law  is  fully  appre- 
ciated. 

But  the  credit  of  having  given  the  death-blow  to  the  "  legal  order," 
and  led  the  way  to  the  more  scientific  distribution  of  the  modern 
treatises,  belongs  most  truly  to  Liebnitz,  whose  JVova  melliodus 
docendce,  discendceque  jurisprudentwe,  was  first  published  in  1668. 
It  was  he  who  first  pointed  out  the  unity  and  the  organic  character 
of  law,  and  his  work  wtis  carried  on  by  Thomasius,  a  professor  at 
Halle  (t  1728),  who  separated  the  law  from  ethics,  and  thus  pre- 
pared the  way  for  a  classification  of  the  contents  of  the  former 
science.  Public  law,  with  its  branches,  criminal  law  and  the  law  of 
procedure,  was  separated  from  the  private  law,  and  the  exegetic 
courses  of  the  latter  on  all  the  books  of  the  corpus  jwis  were  re- 
duced to  two — a  course  on  the  lustitutiones,  for  beginners,  and  one  on 
the  Pandects,  comprising  the  chief  body  of  instruction  in  the  law- 
schools.  The  legal-order  survived  in  the  latter  to  the  end  of  the 
century,  consequently  after  the  time  of  Blackstone  ;  but  the  increased 
importance  of  the  Institutes  in  the  plan  of  study,  gradually  made 
their  arrangement  (to  be  discussed  in  the  next  section)  to  be  regarded 
as  the  bjisis  of  all  scientific  systems  of  jurisprudence.  Farther  than 
this,  it  is  not  necessary  here  to  trace  the  external  arrangement,  of 
the  civil  law,  since  the  more  recent  changes  of  system  adopted  by 
the  continental  jurists  have  had  as  yet  no  influence  on  our  law.  The 
general  divisions,  found  in  our  works,  are  based  on  Hale's  and  Black- 
stone's,  except  so  far  as  changes  have  been  made  for  mere  conven- 
ience or  at  the  caprice  of  writers.     Hale's  and  Blackstone's  arrange- 

(34)  The  Antitribonianus  is  reprinted  in  full,  in  Vol.  I,  of  Hoffman's  Hlstoria 
Juris,  already  referred  to  (note  3),  both  in  the  editions  of  1718  and  1726.  The 
attack  on  English  law  and  Littleton  is  in  his  treatise  De  vet-bis  feudalibus,  which 
may  be  found  at  the  end  of  Calvini  Lexicon  Juridicum.  The  passage  occurs 
under  the  word  Feudum,  on  p.  996  of  the  Lexicon.  It  is  quoted  also  in  Mr.  But- 
ler's preface  to  his  edition  of  Coke  upon  Littleton,  but  with  such  misprints  as 
to  be  almost  unintelligible  ;  and  a  long  quotation  from  Gatzert,  a  Avi'iter  two  cen- 
turies later,  is  added  in  such  a  way  that  a  hasty  reader  may  take  the  whole  for 
Hotoman's  opinion. 
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mcnt  was  based  on  that  of  the  contemporary  civilians,  and  to  under- 
stand it  we  must  lirst  examine  another  branch  of  the  sui>ject. 

Sec.  II.     The  Internal  System  of  the  Roman  Law. 

By  tlie  term  internal  system  or  chissification,  as  opposed  to  ex- 
ternal, we  would  designate  such  a  division  and  arrangement  of  the 
contents  of  a  science — in  the  present  instance  of  the  science  of  law — 
as  is  based  on  the  nature  and  qualities  of  the  matters  classified, 
without  reference  to  the  order  in  which  they  are  actually  presented 
in  a  given  work  or  body  of  law.  Thus  the  division  of  law  into 
wi'itten  and  unwritten  is  an  internal  one,  which  pervades  evei-y 
system  of  law  known  to  us ;  we  do  not,  however,  find  in  any  of 
them  an  external  division  of  the  whole  law  into  the  written  in  one 
■  mass,  and  the  unwritten  in  another ;  it  is  doubtful,  indeed,  whether 
such  an  external  division  could  be  made  to  any  useful  purpose  on 
that  basis.  The  division  into  public  and  private  law,  on  the  other 
hand,  is  sometimes  employed  as  the  basis  for  external  classification, 
and  unquestionably  has  much  practical  use  for  that  purpose  ;  but 
the  internal,  essential  distinction  of  its  two  members  has  never  yet 
been  stated  with  sufficient  accuracy — if  indeed  it  is  capable  of  being 
so  stated — to  make  it  of  much  service  for  the  purposes  of  scientific 
jurisprudence. 

It  may  be  said  to  be  one  of  the  first  conditions  of  a  true  science, 
that  the  external  and  internal  classifications  shall  correspond  ;  and 
this  is  now  as  fully  recognized  in  regard  to  the  law  as  in  regard  to 
any  other  science  whatever.  But  in  the  classification  of  the  law 
there  are  peculiar  difficulties.  The  student  of  most  other  sciences 
has  its  external  arrangement  entirely  under  his  own  control,  and  can 
conform  it  to  the  true  and  natural  order  of  the  science,  as  fast  as  he 
discovers  the  latter.  But  the  external  arrangement  of  a  large  part 
of  the  positive  law  is  something  which  the  scientific  jurist  must 
accept  as  he  finds  it.  It  is  in  itself  the  chief  mark  of  its  own  ex- 
istence as  positive  law.  The  form  cannot,  as  in  other  sciences,  be 
separated  from  the  matter,  because  it  is  the  form  that  gives  to  the 
matter  its  most  important  character.  If  he  attempts  for  instance  to 
state  the  contents  of  a  given  statute,  or  code,  in  terms  of  scientific 
precision,  the  slightest  change  destroys  the  character  of  the  matter 
in  which  he  is  working,  and  transfers  him  from  the  field  of  positive 
to  that  of  speculative  law. 
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Again  ca  perfect  internal  classification  presupposes  a  complete 
science,  in  which  there  is  nothiuo-  new  to  learn.  But  of  all  sciences 
in  the  world,  law  is  perhaps  the  one  in  which  we  are  least  entitled 
to  count  upon  immunity  from  futiu'e  change.  We  have  only  to 
study  its  history,  for  a  few  centuries  past,  to  see  that  its  practical 
rules  and  applications  are  permanence  itself,  compared  with  Avha,t 
each  age  regards  as  the  axioms  and  fundamental  principles  on 
which  they  are  supposed  to  be  founded.  Hence  the  very  reason- 
able distrust  which  lawyers  and  statesmen  have  felt  in  all  ages  of 
theorists  and  their  doctrines  and  systems. 

However  logically  such  systems  may  be  deduced  from  the  prin- 
ciples accepted  at  the  time,  before  they  can  become  generally  known 
and  influential,  their  basis  is  destroyed  by  the  constant  change  which 
is  mevitable  in  a  gTowing  science.  This  change  may  be  an  uncon- 
scious one,  or  if  noticed,  it  may  seem  too  slight  to  afiect  the  general 
utility  of  the  proposed  classification. (3 5)  But  the  best  proof  that  it 
does  so  affect,  is  the  fact  that  no  such  scientific  classification, 
arranged  by  a  single  mind,  has  ever  had  a  permanent  effect  even  on 
the  law  of  a  single  nation. 

Nothing,  therefore,  can  be  more  vain  than  the  attempts,  sometimes 
made,  to  reconstruct  the  entire  edifice  of  a  nation's  law  on  what 
seems  at  the  time  to  be  a  logical  or  philosophical  system.  Even  if 
the  system  were  such,  it  would  be  hopeless  to  expect  its  adoption. 
Not  only  would  there  be  arrayed  against  it  all  the  prejudices  of  a 
profession  proverbially  opposed  to  innovation  :  it  m  ould  also  have  to 
contend  ag-ainst  the  settled  methods  and  forms  of  lesal  business, 
which  the  unanimous  consent  of  an  entire  generation  could  hardly 
change. 

For  the  same  reason  it  is  needless  to  spend  much  time  in  studying 
the  attempts  of  the  kind,  made  heretofore,  no  matter  what  the  repu- 
tation of  their  authors  or  the  amount  of  ability  they  display.  All 
such  attempts  have  necessarily  been  failures,  on  the  whole,  though 
they  may  have  exerted  indirectly  a  considerable  influence,  of  which 
account  should  be  taken  in  a  study  of  the  entire  system.     This  sys- 

(35)  The  elaborate  system  of  Bentham  must  serve  as  one  example  oiit  of  many. 
If  there  had  been  no  other  reason  for  its  lack  of  final  success,  a  sufficient  one  might 
be  found  in  this  :  Before  all  that  was  really  admirable  in  his  system  had  overcome 
its  first  1  ipopularity  and  commended  itself  to  a  new  g-eneration,  mankind  had 
learned  to  regard  law  as  something  very  different  from  legislation,  which  was  all 
that  it  meant  in  the  eyes  of  Bentham  and  his  contemporaries. 
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tciii  itself  is  the  true,  subject  fcjr  study  :  i.e.  the  ordinary  method.^  of 
classification  which  have  been  used  by  the  great  body  of  Jui'ists  and 
practitioners  in  any  age  ;  and  the  gradual  changes  produced  in  them 
by  causes  of  dificrent  kinds.  Among  such  causes  must  no  dcjul^t  lie 
reckoned  the  individual  systems  Just  referred  to  :  but  their  effects 
are  small  compared  with  those  of  other  causes,  mostly  unconscious 
and  secular  in  their  operation,  l)ut  which  for  that  veiy  reason  work 
with  a  logic  more  powerful  than  any  single  mind  could  wield. 

It  seems  to  have  been  by  such  a  gradual  and  mostly  unconscious 
process  that  there  grew  up  within  the  Roman  law,  in  its  long  history, 
a  method  of  internal  classification,  which  has  maintained  its  ground 
from  the  time  of  the  Roman  classical  jurists  to  our  own,  and  which, 
after  all  the  criticism  that  has  been  lavished  upon  it  at  various  times, 
seems  to  be  the  only  method  upon  which  we  can  hope  to-day  to  sec 
the  desired  (and  scientifically  necessary)  imion  of  external  and  inter- 
nal system.  It  is  based  upon  an  analysis  of  the  law  found  in  the 
Roman  Institutes,  and  therefore  may  appropriately  be  treated  at 
some  length  in  an  introduction  to  their  study.  It  is  inter\voven  in 
the  structure  of  the  entire  work  before  us,  and  is  also  briefly  stated 
in  a  sinole  sentence  at  the  beo-innino;  of  Title  III:  ^^  All  our  law 
relates  either  to  persons,  or  to  tilings,  or  to  actions.'\d6) 

This  passage,  with  the  general  arrangement  founded  upon  it,  and 
the  greater  part  of  the  text  of  the  Institutes,  were  borrowed  from 
Gains  Avho  wrote  in  the  second  century.  (See  Mr.  Sandars'  Intro- 
duction, §  21.)  Whether  the  division  was  original  -with  him  has 
been  much  discussed.  The  more  probable  opinion  is  that  he  bor- 
rowed it  from  the  philosophy  of  his  time.  He  was  the  first,  so  far 
as  we  know,  to  apply  it  to  law,  but  from  his  time  it  became  the 
usual  arrangement  for  all  works  of  the  class  already  mentioned, 
written  for  the  use  of  students  beginning  the  study  of  the  Roman 
law.(37) 


(36)  Also  in  Gaii  Inst.  I,  8,  and  in  Digest,  L.  1  (de  statu  hominum),  I,  5. 

(37)  Such  Institutes  were  ^v^itten  by  Marcian,  Florentinus,  Callistratus,  Ulpian, 
Paulus,  and  others.  All  those  named  seem  to  have  been  based  on  the  same  divis- 
ion with  those  of  Gains,  though  Savigny  denies  it  in  respect  to  Floi-entinus.  As 
to  the  plan  of  Mai-cian's  Institutes,  see  M.  Voigt,  Dasjtis  naturale,  (Bqiimn  et  honum 
undjus  gentium  der  Homer,  Bd.  I.  Beilage  V,  pp.  566-576,  and  Heineccii  Opera 
omnia,  Tom.  VIII,  p.  592. 

This  arrangement  seems  to  have  superseded  for  educational  purposes  the  earlier 
one  of  the  TAJyi-i  ad  Sdb'inum,  which  was  a  mere  enumeration  in  an  arbitrai-y  oi'der 
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Remembering  what  has  been  said  before  of  the  character  of  these 
works,  and  of  the  arbitrary  order  observed  in  all  the  larger  treatises, 
even  by  the  same  writers,  two  facts  strike  us  as  equally  significant. 
One  is,  that  so  many  different  writers  should  agree  in  adopting  au 
arrangement  of  this  kind  for  a  single  work,  and  that  always  an 
introductory^  one  ;  the  other  is,  that  no  one  of  them,  or  any  other 
Roman  jurist,  should  have  thought  it  Avorth  while  to  imitate  the 
stnne  arrangement  in  more  extensive  works.  We  should  expect  to 
find  that  after  its  merits  had  once  been  fully  tested  and  approved, 
they  would  have  tried  to  arrange  the  entire  body  of  the  law  upon 
so  systematic  a  form,  instead  of  adhering  to  the  traditional  ordei-  of 
the  Edict  The  fact  that  they  did  not,  seems  to  us  of  controlling 
importance  when  we  come  to  answer  the  most  important  question 
suo£rested  by  our  topic — the  meaning  of  the  division  of  the  law  into 
that  which  relates  to  persons,  to  things,  and  to  actions.  Did  Gains 
and  his  followei-s  mean  to  say  that  the  whole  body  of  rules,  com- 
posing the  Roman  law,  could  be  separated  into  three  distinct  divis- 
ions, one  of  which  related  to  persons  only,  another  to  things  only, 
another  to  actions  only  ?  Is  the  classification,  based  on  this  passage, 
analogous  to  the  marking  out  of  a  field  into  three  separate  portions, 
or  the  division  of  a  heap  of  material  objects  into  three  smaller  heaps  ? 

Such  may  seem,  on  a  ha^ty  reading,  to  be  the  plain  meaning  of 
the  passage,  and  so  it  has  often  been  understood.  Much  of  the  con- 
fusion and  doubt  which  has  attended  the  distinction  between  the 
Law  of  Persons  and  the  Law  of  Things,  since  the  modern  efforts 
besan  to  make  of  these  external  as  well  as  internal  divisions  of  the 
law,  seem  to  have  grown  out  of  this  misapprehension  of  the  meaning. 

But  a  different  meaning  will  be  evident  enough  if  we  study  the 
entire  work  into  the  structure  of  which  this  sentence  was  expanded — 
still  more  plain  if  we  examine  the  general  use  of  the  terms  jus  per- 
sonarmn,  jus  renmi,  through  the  subsequent  literature  of  the  law, 
before  they  became  confused  l)y  attempts  to  convert  them  into  a  basis 
of  external  classification  on  a  mistaken  sense  of  their  meaning.(38) 

of  the  most  important  topics  of  the  law,  beginning  with  successions  and  then  con- 
tracts :  an  order  which  may  have  suggested  to  Domat  the  plan  of  his  work.  Hugo, 
GescMchte  des  M.  R.  bis  auf  Justhiian  (9th  ed.),  pp.  698-9. 

(S8)  To  say  nothing  of  a  more  inexcusable  confusion  with  jus  in  rem,  jits  in  per- 
sonam, a  distinction  which  the  student  should  be  careful  to  keep  entirely  apart 
from  the  one  now  under  discussion.  He  will  find  it  explained  in  Mr.  Sandars'  In- 
ti-oduction,  §  61. 
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As  a  conveiiicnt  illustration  of  the  confusion  refeiTed  to,  and  foi' 
the  sake  of  iixinir  in  the  student's  mind  the  true  mcanin;^  of  the 
important  word  re.v,  the  following"  passage  ma}'  be  quoted  here  fiom 
the  work  to  which  students  are  usually  referred  as  of  the  highest 
authority  among  modern  English  civilians  :(ol') 

"The  Law  of  Things  is  conversant  about  matter  which  may  be 
described  briefly  in  the  following  manner  :  It  is  conversant  about 
rights  and  duties,  capacities  and  incapacities,  as  abstracted  from  the 
rights  and  duties,  capacities  and  incapacities,  whereof  conditions,  oi- 
fttalus,  are  respectively  constituted  or  composed  ;  or  so  far  as  they 
are  not  constituent  or  component  elements  of  statiis  or  conditions. 
It  is  also  conversant  about  persons,  in  so  far  as  they  are  invested 
Avith,  or  in  so  far  as  they  are  subject  to,  the  rights  and  duties,  capa- 
cities and  incapacities  with  which  it  is  occupied  or  concerned.  It  is 
conversant  about  acts,  forbearances  and  things,  in  so  far  as  they  are 
objects  and  subjects  of  rights  and  duties,  and  in  so  far  as  they  are  not 
considered  in  the  law  of  persons  :  for  acts,  forbeai'ances  and  thing.'!? 
are  so  far  considered  in  the  law  of  persons  as  they  are  objects  ancE 
subjects  of  the  rights  and  duties  with  which  the  law  of  persons  i* 
occupied  or  concerned.  It  is  also  conversant  about  persons  as  sub- 
jects  of  rights  and  duties,  in  so  far  as  they  are  not  considered  from 
that  aspect  in  the  law  of  persons,  or  status^ 

With  all  respect  to  Mr.  Austin's  veiy  gi'eat  ability,  and  all 
gratitude  for  his  services  to  English  law,  we  must  be  allowed  to 
say  that  he  seems  in  this  passage,  and  in  the  many  othere  of  the 
same  tenor  scattered  through  his  lectures  to  have  confused  a  veiy 
plain  matter,  by  reason  of  the  same  mistake  which  had  been  made 
by  many  others  before  him,  and  which  had  been  pointed  out  and 
set  right  b}'  a  great  jurist  almost  three  centuries  before  he  wrote. (40) 

(39)  Austin's  Lectures  on  Jurisprudence,  Vol.  I,  p.  42. 

(40)  The  following  passage  from  Duareuus  expi-esses  so  clearly  what  I  believe 
to  be  the  true  purpose  and  system  of  the  Institutes,  and  has  so  important  a  bear- 
ing on  the  whole  argument  of  this  introduction,  that  I  need  make  no  apology  for 
quoting  it  in  spite  of  its  length  : 

"  Qua  in  re  etiam  ordine  et  methodo  ad  docendum  accommodata  sic  est  usus 
[Salvius  Julianus  in  Edicto]  ut  non  tantum  veteres  consult!,  qui  postea  de  jure 
civili  scripserant  ante  Justinianum,  earn  sibi  imitandam  proposuerint,  1.  2  ff.  de 
statu  horn.  Sed  etiam  Tribonianus  ipse  cum  suis  collegis  in  Pandectarum  com- 
positione,  idque  Justiniani  mandatu,  ut  ex  constitutione  ejusdem,  quse  Pandectis 
ipsis  prseposita  est.  Et  ex  numero  librorum,  quern  singulis  capitibus  jussit  ad- 
scribi,  constat.  Ex  quibus  capitum  insci'iptionibus  illud  quoque  facile  pei-spici 
D 
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He  evidently  looked  for  two  distinct  kinds  of  Uiw,  two  separate 
collections  of  rules,  one  of  which  composed  the  Law  of  Persons,  the 
other  the  Law  of  Things.  Hence  his  frequent  complaints  that  he 
cannot  find,  what  he  never  need  have  looked  for,  the  boundary  lines 
between  the  two  provinces,  the  relative  measure  of  the  two  heaps. 

On  the  other  hand  Gains,  when  he  wrote  about  i\\&  jus  quod  ad  res 
pertinet  (or  what  was  afterwards,  not  by  him,  called  the  jus  rerwn)^ 
meant  to  write  about  things,  and  things  only,  in  the  Roman  accep- 
tation of  the  term,  by  which  it  denoted  every  object  of  a  right,  of 
whatsoever  nature,  whethei-  such  right  were  conversant  about  "  acts, 
forbearances  or  thino-s  "  in  the  narrower  sense  in  which  Mr.  Austin 


potest,  nihil  fere  illis  libris  contineri,  quod  ex  Pauli,  Ulpiani-alioriimq ;  ad  edictum 
perpetuiim  commentai-iis  sumptum  non  sit :  ac  non  modo  ordinem,  ac  dispositionem, 
sed  res  quoque  ipsas  Ti-ibonianum  ab  eis  mutuatum  fnisse.  Proinde  edictum 
illud  perpetuum  Juliani  fons  omnis  jui-is  turn  publici,  turn  privati,  quod  lis  libris 
prsesci'iptum  nobis  reliquit  Jnstinianus,  nieo  judicio,  recte  dici  potest,  quod  de 
-legibus  duodecim  scribit  Livius.  *  *  *  Quod  si  quis  dilig-enter  ex- 
penderit,  facile  judicabit,  quantum  inter  banc  Justiniani  methodum  et  quorundam 
nostri  temporis  juris  professorum  intersit,  a  quibus  ordinem  alium,  ac  dispositionem 
excogitatam  esse  videmus. 

Horum  enim  industriam  tametsi  non  contemnam,  non  tanti  facio  tamen,  ut  non 
multo  plura  eos  peccasse  quam  Justinianum  (si  quid  ab  eo  peccatum  est)  existi- 
mem :  idque  propediem  in  singulorum  titulorum  explicatione  luce  clarius  demon- 
straturum  me  esse  confido.  Videntur  autem  nobis  plerique  eorum  ei-roreni  hausisse 
ex  verbis  Caii  lib.  1  Instit.,  cum  ait.  Omne  jus  vel  ad  personas  j)ertinere,  vel  ad 
res,  vel  ad  actiones,  1.  I,  flF.  de  statu-bomin.  Hsec  enim  verba  sic  intellexerunt,  quasi 
nulla  sit  aptior,  nee  commodior  juris  tractandi,  docendique  ratio,  quam  si  de  his 
tribus  separatim  differatur.  Verum  longe  aliter  sensisse  Caium,  non  dubito  : 
nempe  nuUam  partem  juris  esse,  nullum  contractum,  nullum  negotium,  nullam 
actionem,  nullum  judicium,  in  quo  tractando  hi  loci  simul  non  incurrant :  ut, 
exempli  causa,  in  tractatu  de  stipulationibus  oritur  in  primis  qusestio  de  personis, 
quae  stipulationem  contrahere  possunt  et  qua;  non  possunt :  illudque  in  contro- 
versiam  venit,  sit  ne  serviis,  filius  familias,  impubes,  minor,  furiosus,  pi'odigus, 
qui  stipulationem  contraxisse  dicitur.  De  rebus  quseritur,  situe  res  sacra,  reli- 
giosa,  publica,  pi-opria,  aliena,  corporalis,  incoi'poralis,  etc.  :  de  actione,  quae  ex  eo 
contractu  nascitur:  sitne  bonaj  tidei,  an  stricti  judicii,  temporalis,  an  perpetua, 
poenalis,  an  rei  persecutoria,  etc.  Iilemque  in  cseteris  tractatibus  Pandect, 
observare  licet.  Hi  namque  sunt  pi-fecipui  loci  omnium  disiiutationum  juris  civilis. 
Quamobrem  cum  institutiones  juris  civilis  conscriberet  Caius  non  immerito  divisiones 
quasdam,  ac  diffinitiones  personarum,  rerura  et  actionum,  initio  proponere  voluit 
studiosis  :  nimimm  intelligens,  graviores  illas  subilioresque  disputationes  quse 
jure  civili  continentur,  qua^que  ad  hos  locas  referri  solent,  percipi  aliter  non  posse. 
Ex  quo  satis  liquet,  quod  in  1  lib.  Pandect,  tum  de  personis,  tum  de  rebus  scrip-, 
tum  extat,  nihil  aliud,  quam  isagogen  quandam  esse,  quae  res  ad  alias  assequendas 
viam  muniat.  F.  Duarenus,  Disputationes  anniversarice,  Lib  I,  cap.  55,  p.  1052, 
e<l.  Fi-ancofurti,  A.D.  1592,  folio. 
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uses  the  latter  term.  To  liiia  all  were  iJdrtf/s,  for  a  thing  in  his 
juridical  language  wjis  the  object  of  everij  light.  Tliat  every  such 
right  had  a  person  for  its  subject,  or  possessor,  was  a  matter  of 
course,  and  for  that  very  reason  it  could  not  be  mad(i  a  ground  of 
distinction  betweeu  one  right  and  anothei-.  In  the  first  bo(jk  of  hi.-* 
commentaries  he  had  said  all  that  he  wished  to  say  about  peixons, 
and  he  now  meant  to  treat  of  the  same  law,  the  same  rights  he  had 
discussed  there,  but  from  another  point  of  view,  with  reference  to 
their  objects.  These  objects  might  be  of  different  natures  in  other 
aspects :  one  might  be  a  slave,  one  a  piece  of  land,  one  a  right  of 
inheritance,  one  an  obligation,  one  a  servitude,  and  so  on  :  this  made 
uo  difference,  for  all  were  alike  things,  res.  One  thing  (in  the  collo- 
quial sense)  only  was  excluded  :  the  jus  rerum  could  not  be  conver- 
sant about  persoiis,  for  no  person  could  be  an  object  of  a  right.  A 
mail,  homo,  or  the  acts  or  relations  of  a  man  might  be  such  oljjcct : 
but  in  such  case  the  man,  his  act,  hi.'-'  relation,  Avere  equally  res^  the 
object  of  a  right.(41) 

Gains  knew,  full  as  well  as  his  modern  critics,  that  all  rights(42) 
belong  to  persons,  and  that  all  law  is  addressed  lo  persons  :  that  a 
thing  is  always  the  object  of  a  right,  and  cannot  be  reached  by  law 
except  through  the  medium  of  a  person  :  and  that  a  law  (or  right) 
would  be  of  little  avail  if  not  furnished  with  a  remedy,  or  action,  in 
ths  broadest  sense  of  the  word.(43)  The  purpose  of  the  Institutes 
was  to  define  and  illustrate  to  the  student  these  three  words,  or  con- 
ceptions, as  the  main  elements  of  all  legal  science,  the  three  indis- 
pi'nsable  requisites  of  every  legal  rule  or  right.  By  a  paraphrase,  he 
may  be  supposed  to  say  to  the  beginner :  In  every  legal  rule  you 
study,  you  will  find  a  person  as  the  subject  of  the  right  given  by  it. 


(41)  This  sense  of  the  word  thing  is  now  perfectly  familiar  to  us.  See  Bouvier's 
Dictionary,  "Thing'"  ;  Markby's  Elements  of  Law,  §  116 ;  Schouler  on  Pei-sonal  Pro- 
perty, p.  41,  and.  the  civilians  pastsim.  Austin's  use  of  the  term,  on  the  other  hand, 
is  based  on  the  change  in  its  meaning  which  began  with  Blackstone.  Post,  see.  III. 

(42)  I  have  avoided  entering  upon  the  question  as  to  the  subjective  or  objective 
sense  of  jits  in  this  passage,  partly  because  it  would  take  up  much  moi-e  space  than 
I  could  affoi'd  it,  vpithout  being  conclusive  on  either  side  :  but  principally  because 
I  doubt  very  much  whether  any  such  distinction  was  clearly  pj-esent  to  the  minds 
of  the  classic  jurists  when  they  used  the  word.  In  modern  law,  I  do  not  under- 
rate its  importance,  and  I  only  regret  that  the  distinction  between  the  "subject" 
and  "  object "  of  a  right  has  not  been  recognized  by  our  legal  writei-s. 

(43)  I  assume  that  the  student  will  have  mastered  the  account  of  these  woi"ds 
given  in  Mr.  Sandars'  Introduction,  §§  37,  50. 
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:i  thing  as  its  object,  an  action  as  its  remedy  or  means  of  enforce- 
nicnt.  The  doubts  and  difficulties  you  meet  with  will  all  pertain  to 
one  or  more  of  these  three  questions.  It  will  be  either  as  to  the 
person  who  claims  the  right,  or  is  su])ject  to  the  rule, — as  to  the 
thing  Avhieh  is  its  o])jcct, — or  as  to  the  remedy  sought.  Let  us  then 
discuss  first  the  several  kinds  of  persons,  the  methods  by  which  per- 
sonality may  be  acquired,  lost  or  modified  :  next,  the  different  kinds 
of  things  :  and  lastly,  the  diflerent  sorts  of  action  known  to  the  law. 

If  this  be  the  true  view  of  his  meaning,  it  will  at  once  be  seen 
why  this  method  of  treatment  was  adopted  in  the  Institutiones  of  so 
many  Roman  jurists,  and  why  no  effort  was  made  to  carry  it  further, 
and  construct  a  system  of  arrangement  for  the  entire  law,  by  means 
of  the  same  conceptions.  For  that  purpose  it  would  simply  have  led, 
if  carried  out  fully,  to  stating  the  whole  law  thrice  over,  once  with  refer- 
ence to  the  persons,  its  subjects — again  with  reference  to  the  things, 
its  objects — and  finally  with  reference  to  its  remedies  or  actions. 
And  yet  in  attempting  to  make  clear  to  a  student  the  divisions  of 
jioi  personarum,  jus  rerum,  jus  actionum{4:A)  that  did  grow  out  of 
this  anah^sis,  we  cannot  perhaps  begin  better  than  by  asking  what 
the  final  result  would  have  been  if  such  a  division  had  been  attempted 
by  a  single  Avriter,  instead  of  being  left  to  grow  up  in  the  course  of 
centuries. 

It  is  evident  that  in  stating  the  whole  law  as  jus  personarum,  that 
is  in  classifying  it  according  to  the  status  of  the  persons  who  are  its 
subjects,  it  would  be  found  to  consist  of  two  parts  :  one,  and  much 
the  larger  part,  would  consist  of  all  the  rules  of  law  applying  to  all 
pei"sons  afike  ;  the  other,  and  smaller  part,  would  be  the  rules  of  law 
applicable  to  particular  classes  of  persons  only.  The  latter  could 
he  conveniently  classified  according  to  the  classes  of  persons ;  the 
former  would  be  incapable  of  classification  unless  we  went  outside 
of  the  ju^  personarum  for  the  principle  of  classification.  Both 
would  be  jura  personarum  alike,  in  the  sense  that  all  the  law  stated 
in  both  would  be  law  applicable  to  persons,  and  to  persons  only  ; 
but  the  latter  alone  would  h^  jura  personarum  m  the  sense  that  they 
were  described  and  classified  according  to  the  status  of  the  persons 
to  whom  they  belonged.     Hence,  it  would  easily  come  to  pass  (as 

(44)  The  jus  actionum,  for  reasons  to  be  explained  hereafter,  had  but  little  influ- 
ence on  the  subsequent  classitication,  the  important  point  of  which  is  the  distinc- 
tion between  the  law  of  pei-sons  and  law  of  things. 
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we  know  that  it  hi  fact  did  come  to  pass)  that  the  term  jiut  per- 
sonarum  would  ho  used  iii  a  particular  sense,  to  d('scril>e  that  portion 
of  the  law  which  Wfis  stated  and  classified  with  reference  to  the  per- 
sons affected  by  it,  to  the  exclusion  of  tliat  much  larger  l>ody  of 
law  that  affected  all  persons  alike  without  reference  to  their  status. 
Again,  when  the  same  writer  came  to  the^M*  quod  ad  res  perlinel, 
he  would  state  the  whole  law  over  again,  but  he  would  state  it  with 
reference  to  the  objects  of  the  law.     He  would  have  to  descril^  the 
different  things,  real  or  imaginary,  concrete  or  abstract,  that  could 
be  such  objects,  and  he  would  arrange  the  law  so  :is  to   point  out 
that  part  of  it  applying  to  each  class  of  things,  i.e.,  he  Avould  clas- 
sify it  according  to  things- 
No  w  here  again,  it  would  occur  that  a  pait  of  the  law  would 
apply  to  all  things  alike,  and  thus  be  incapable  of  a  satis&ctory  sul> 
division  here,  while  the  rest  of  it  would  be  so  subdivided  that  the 
great   mass  of  law  applying  to  all  persons  alike,  could  be  properly 
classified  and  arranged  according  to  the  objects  of  each  provision. 
The  two  classifications  would  thus  mutually  supplement  each  other  ; 
but  as  the  variety  of  things  in  the  world  (and  the  reflex  influence 
exerted  by  that  variety  upon  the  laws  and  rights  of  which  the  things 
are  the  objects)  is  much  greater  than  the  variety  of  persons  in  any 
given  system  of  law,  it  would  follow  that  a  much  smaller  portion  of 
he  whole  law  would  be  left  unclassified,  as  applying  to  all  things 
alike,  than  in  the  law  of  persons.     Besides,  under  the  term  "  things," 
we  include  all  that  men  value,  so  far  as  the  law  can  take  cognizance 
of  them ;  they  are   the  objects   to  appropriate    and  secure  which 
most  laws  are  made ;  and   the  provisions  of  the  law  are  modified 
muck  more  generally  according  to  the  nature  of  the  things  which 
are  their  objects,  than  according  to  the  persons  who  are  to  be  gov- 
erned  by  the  law.     Consequently  in  comparing  the  two  S3'stems 
together  (Le.  jiis^  stated  us  jus  per^-ouanim  awl  a^  jus  rerum),  it  would 
be  found  that  much  more  of  the  law  could  be  distinctly  and  satis- 
factorily stated  in  the  latter,  tluui  in  the  former,  or  in  other  words, 
the  part  of  the  law  capable  of  being  classified  by  means  of  its  objects, 
and  incapable  of  being  classified  by  means  of  its  subjects,  would  be 
muck  larger  tlian  that  coming  under  the  converse  conditions.     As  a 
rule,  these  arrangements  would  supplement  each  other;  law  that 
could  not  be  expressed  in  one  form,  could  in  the  other,  and  it  would 
he  ilifficult  to  imagine  a  rule  of  law,  of  any  practical  consequence, 
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that  could  not  find  a  place  in  the  snbdivisioiLS  of  one  or  the  other 
system.  It  would  seem  an  en^j  and  }iatural  step  for  our  imaginary 
jurist  to  complete  his  wark  by  selecting  the  more  useful  paits  of  each 
classification^  rejecting  the  superfiuo-us,  and  thus  combining  the  jas 
j)ersonanmi  and  jus  rerum  into  a  single  S3'stem  of  law,  in  one  pait 
of  which,  the  subdivision  was  constructed  on  one  system,  in  the 
other  part,  on  the  other,  as  seemed  most  appropriate.  And  although 
neither  this  nor  the  preliminary  work,  as  above  imagined,  was  ever 
done  by  any  one  man.  this  result  is  exactly  what  was  attained  in 
legal  science  at  last  by  centuries  of  gradual  approximation. 

For  completeness'  sake  we  ought  tO'  suppose  the  process  extended 
also  to  the  JM.S  actionum:  the  whole  law  stated  over  again,  according 
to  the  remedies  it  provided,  and  this  also  combined  with  the  rest  by 
selecting  such  parts  as  were  more  satisfactorily  classified  by  that 
meiins,  to  form  a  third  constituent  of  the  entire  system.  But  several 
reas^Mis  prevented  the  process  from  being  actually  carried  out  to  this 
length.  The  positive  nature  of  the  procedm'e  of  each  state  was 
probably  the  chief  reason  why  in  the  fornaation  of  a  general  science 
less  attention  waa  paid  to  any  elassifioation  founded  on  the  Roman  or 
any  other  system  of  actions.  Besides  actions^  so  far  as  the}''  correspond 
to  rights,  are  themselves  included  under  the  term  res,  and  thus  fomitl 
a  place  in  the  system.  Tbei-e  are-  also  some  minor  difficulties  iit 
adapting  the  Eoman  conception  of  actio  to  modern  thougkt,  that 
may  have  had  considerable  weigiit  with  the  meeMffi-val  jurists,  who 
elaborated  the  system  we  are  describi?ig.  But  if  we  turn  to  any 
single  brancb  of  that  system,  in  the  works  upon  the  hivr  of  a  single 
peoj)ie,  we  find  that  thejiW  acPionitm  has  ahrays  played  its  full  part 
in  practical  classification.  Our  Englisb  law,  of  personal  property^ 
conti'acts  and  torts,  may  be  said  to  huve  been  eonstructed  entirely  as 
a  jits  actiome)n  owt  of  the  forms  of  aeti<Mi  known  to  our  common  law,. 
IVe  have  no  time  to  dwell  04i  this  heie,  as  it  is  no  part  of  our  propei- 
subject :  but  the  long  prevalence  of  tfvis/u^  acHonwn  in  English  laAV 
may  be  D>e«ti()ned  Jis  one  of  the  things  which  bfive  obscured  the 
influence  oi iha  jus 2>€rsonanL7n  and/^«  verum  upon  its  classification. 

The  formatio*!  of  these  two  gi-eat  divisions  of^  jura  ^rsonanmi,. 
jura  revum,  was  not,  as  already  has  beeia  intimated,  the  \xm\  of  any 
one  n^ind.  On  the  contrary,  it  grew  up  very  slowly  oa  the  basis> 
supplied  by  the  anal3'sis  in  the  Institutes.  It  will  be  noticed  that  ik* 
iiuch  phrase  as  jus  revum,  jus  adloman  '\&  ii-scd  in  the  work  itselt"^ 


AMERICAN  EDITION.  XXXIX 

The  things  and  actions  uic  closcribccl,  Init  it  is  evident  that  neither 
Gains  nor  the  ministers  of  Justinian  thought  of  them  as  constituting 
a  different  part  of  the  law,  still  less  a  different  kind  of  law.  We 
find  the  title  jus  personanua,  but  even  in  r(igard  to  the  force  of  this, 
modern  civilians  are  by  no  means  agreed.  Savigny(45)  considers  it 
equivalent  to  what  the  Germans  call  Familienre(M.  Puchta  regards 
the  entire  work  as  a  treatise  on  the  origin  and  termination  of  legal 
rclations.(46)  Most  of  the  civilians  make  ihajaspersonarum  equivalent 
to  the  law  of  status.,  relying,  among  other  arguments,  on  the  fact  that 
the  oft-quoted  passage  of  Gains,  which,  in  the  Institutes,  is  in  the  title 
de  jure  pei'sonarum,  is  quoted  in  the  Digest,  at  the  beginning  of  the 
title,  de  statu  hominum  (I,  5).  "What  then  is  the  law  of  persons? 
Though  some  of  the  later  civilians  define  it  as  law  which  relates  to 
persons  without  reference  to  things,  or  as  embracing  the  rights  which 
would  exist  even  if  there  were  no  things,  this  definition  has  not  only 
the  fault  of  being  merely  negative,  but  also  is  incorrect,  since  there 
are  rights  included  in  the  law  of  persons  that  cannot  exist  without 
things.  The  law  of  persons,  therefore,  should  rather  be  defined  as 
embracing  those  rights  which  have  their  basis  in  the  various  staiv^ 
of  men.  And  if  we  inquire  further  what  status  is,  the  asual-  answers 
are  also  incorrect.  Hellfeld  says  :  Statinn  hominvi  constitnunt  muta- 
hilia,  ob  quorum  existentiam  Jiomini  certa  competunt  jura.  But  this 
is  evidently  false,  because  the  properties  which  constitute  a  man's 
status  may  be  permanent,  e.g.,  sex,  coverture,  the  parental  or  filial 
relation.  No  better  is  the  definition  of  others,  who  say  that  status 
is  a  property  of  man  upon  which  rights  and  obligations  depend. 
For,  if  I  am  owner,  or  lessee,  or  pledgee  of  a  thing,  these  are  prop- 
erties upon  which  rights  and  obligations  depend,  and  yet  every  jurist 
knows  that  these  belong,  not  to  the  law  of  pei-sous,  but  to  the  law  of 

(45)  F.  C.  von  Savigny,  System  des  Tieutigen  R.  R.  Berlin,  1S40.  Bd.  I.  §  59, 
s.  393-407.     Bd.  II,  Beilage  VI. 

(46)  G.  F.  Puchta,  BetracMungen  uher  alte  und  neue  RecMssysteme.  Rheinisches 
Museum.  Band  III,  1829,  s.  115-133.  The  following  extract  from  this  very  acute 
essay  bears  on  several  points  already  mentioned:  "The  meaning-  then  of  this 
division  of  the  law,  in  its  application  to  the  system  of  the  Institutes,  seems  to  be 
simply  this  :  the  law  has  to  do  with  persons,  who  acquire,  with  things,  which  are 
acquired,  and  with  actions.  I  am  sure  that  this  division  was  not  invented  for  the 
institutes  *  *  but  that  it  was  adopted  from  another  source :  and  that  it  did 
not  determine  their  system,  but  receives  its  present  meaning  from  that  system. 
Indeed  we  find  traces  of  it  in  an  altogether  different  connection  and  meaning  else- 
where."   Ibid.  s.  121. 
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things.  Status  is  more  properly  a  property  residing  in  the  pcreon- 
;iUty  of  a  man  and  giving  rise  to  various  rights.  According  to  this, 
the  quality  of  an  owner,  of  a  usufructuary,  of  a  pledgee,  is  no  status, 
for  these  qualities  do  not  reside  in  the  personality  of  a  man,  but 
accrue  to  him  from  the  thing  which  he  possesses,  and  upon  which 
his  riijhts  are  to  be  exercised.  *  *  The  Eouiau  jurists  have  in 
their  theory  regarded  only  those  civil  relations  as  status  which  make 
a  diversity  in  the  general  rights  of  a  person,  and  not  those  which 
make  a  diversity  only  in  some  particular  right."(47) 

If  the  view  above  taken  of  the  purp(\5e  of  the  Institutes  be  cor- 
rect, all  these  different  definitions  of  the  Law  of  Persons  may  be 
reconciled  with  it  and  with  each  other.  The  object  of  the  work 
being  to  introduce  the  student  to  the  three  great  elements  of  a  right, 
or  legal  rule,  and  the  first  book  being  especially  intended  to  explain 
the  notion  of  a  person,  it  would  be  necessary  to  go  fully  into  the 
law  of  the  family,  since  it  was  in  the  family  that  the  greatest  diver- 
sity of  personal  status  was  found,  at  Rome  as  well  as  in  the  present 
time.  It  would  be  necessary',  also,  to  explain  the  origin  and  termi- 
nation of  every  legal  relation,  involving  personality,  since  any  such 
change  worked  at  Rome  a  capitis  demmutto,  the  destruction  or  at 
least  the  change  of  status.  And  to  stiy  that  the  law  of  persons 
treats  of  status  is  simply  to  give  two  different  terms  for  one  and  the 
Btune  thing.  Whether  any  of  these  recent  definitions  express  exactly 
the  meaning  of  jus  personarum,  as  a  division  of  the  law,  resulting 
from  the  process  already  described,  and  used  by  the  earlier  civilians, 
throuirh  whom  it  exerted  an  influence  on  the  classification  of  or.r 
own  English  law,  is  another  question  which  we  are  not  here  called 
upon  to  discuss. 

The  term  jus  rerum,  as  designating  another  division  of  the  law, 
took  its  rise  in  the  most  obscure  part  of  the  entire  history  of  juris- 
prudence. We  find  it  in  current  use  from  the  revival  of  the  study 
of  Roman  law.  Its  convenience  as  an  antithesis  to  jus  personarum 
accounts  for  this.  The  need  of  such  an  antithesis  too  was  probably 
more  felt  at  that  period,  and  during  the  middle  ages  generally, 
than  either  in  ancient  Rome  or  in  modern  times.  It  is  a  well-known 
ti-ait  of  the  middle  ages  that  a  greater  variety  of  status,  and  of  law 
peculiar  to  different  classes  of  men,  prevailed  then,  than  either 
before  or  since.     Each  rank  in  societ}',  each  profession  or  trade, 

(47)  Gliick,  AusfaJirliche  Erlauterung  cler  Fanclekten,  Bd.  II,  s.  56-60,  §§  111-12. 
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had  its  own  lK)dy  of.  customs,  privileges  und  lasvs.  The  wh(;h3 
tondoncy  of  the  last  three  centui'ics  or  more  has  ]>een  to  wipe  out 
these  distlnctious  and  make  hiw  uniform  for  all  men.  Thus  in  the 
United  States  our  private  law  litis  become  nearly  all  JKs  vHrura  /  the 
few  remainino:  distinctions  of  status  are  fiust  becomin'r  reduced  to 
those  natural  ones  which  no  law  can  dispense  with.  But  the  very 
preponderance  of  one  kind  of  law  over  another  makes  us  think  less 
of  the  antithesis  between  them.  WIumi  the  two  divisions  were  more 
nearly  equal,  the  need  of  the  terms  was  much  more  constantly  felt. 
Hence  jws  rei'um,  without  any  classical  authority  for  its  use,  became 
*ilmost  at  once  an  accepted  term.  Nor  were  there  any  of  the  diffi- 
culties, as  to  its  meaning,  which  have  since  arisen.  The  "  subjective  " 
and  "objective"  senses  oi  jus  wei-e  not  yet  distinguished,  and  as  all 
law  was  in  Latin,  there  was  no  chance  for  the  disputes  aliout  trans- 
latins;  it  "laws  of  thinos"  or  "riohts  of  thino's"  which  have  since 
made  it  nearly  impossible  to  use  the  term  in  our  law  with  any 
satisfaction. 

It  Avas  free  also  from  another  confusion  which  within  a  century 
or  so  past  has  done  more  than  any  other  cause  to  destroy  its  useful- 
ness. No  early  lawyer,  English  or  continental,  seems  to  have 
confused  the  distinction  of  jus  personarum,  jus  rerum,  with  that  of 
\us  in  rem,  jus  in  ■personam.  The  two  are  entirely  disparate,  if  we 
may  use  Mr.  Austin's  favorite  word  to  express  a  meaning  that  he 
himself  is  too  apt  to  overlook.(48)  The  former  is  a  division  of  the 
law,  regarded  as  an  entire  system  or  body  of  doctrine  ;  the  latter  is 
a  division  of  individual  rights.  T\\q.  jus  rerum  may  be,  and  usually 
is,  divided  into  two  parts,  one  of  which  treats  of  J«5  in  rem,  the  other 
oi  jus  in  personam.  The  distinction  of  jus  in  rem,  jus  in  personam  tells 
us  nothing  of  the  subject  or  possessor  of  the  right.  It  relates  solely  to 
the  object  or  the  party  against  whom  the  right  exists.  Both  classes  are 
usually  made  subdivisions  of  the  jus  rerum  as  in  Mr.  Austin  s  tables. 
The  latest  civilians  would  allow  jus  in  2)e)-so)iam  to  be  classed  also 
among  the  jus  personarum,  and  so  would  jNIr.  Austin's  text,  at  least 
in  some  passages.  We  believ^e  this  to  be  one  of  the  results  of  the 
confusion  just  spoken  of;  but  instead  of  contradicting  it,  we  would 
go  further  and  say  that  both  jus  in  rem,  jus  in  peisonam,  may 
under  some  circumstances  be  subdivisions  of  the  jus  p)ersonarum. 

(48)  The  distinction  is  accni'ately  shown  in  Mr.  Austin's  TaUes.  Lectures  on 
Jurisprudence,  vol.  II,  pp.  952-963. 
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15 ut  this  i.s  a  mooted  point,  the  grounds  for  which  cannot  be  satis- 
factorily given  till  we  come  to  the  next  section  of  this  introduction. 
It  is  sufficient  here  to  say  that  the  character  of  a  right  as  in  jyerson- 
am  or  in  rem  does  not  necessarily,  in  any  view,  settle  its  position  in 
{he  jus  permnarwn  or  rermn. 

On  the  other  hand,  the  jtis  j^ersonarum,  jus  rerum  as  opposed  to 
each  other,  do  not  determine  directly  the  object  of  the  right.  They 
distinguish  those  rights  belonging  to  a  person  of  a  certain  peculiar 
Hiatus,  e.g.  a  married  woman,  a  corporation,  a  minor,  from  those 
rio-hts  belono-ino-  to  all  persons  of  whatever  status,  alike.  Either 
chiss  may  have  any  kind  of  an  ol)ject.  We  do  indeed  call  the 
latter  cl-d&s  jura  rerum — W'hich  may  be  paraphrased  "  rights  having 
objects,"  and  when  w^e  come  to  classify  them,  subdivide  them  accord 
ing  to  their  objects.  But  the  cause  of  this  has  already  been  ex- 
plained. It  is  because  the  objects  are  the  only  means  we  have  of 
describing  them.  Tha  jura  personarum  have  objects  too  in  the  civil 
law,  but  wc  do  not  need  to  describe  them  thereby,  because  we  have 
a  better  means  of  subdivision  and  description  in  the  various  charac- 
ters of  the  persons  to  whom  they  belong. 

Sec.  III.     The  influence   cf  the  Institutes   upon  the  clas. 

SIFICATION    OF    HaLE    AND    BlACKSTONE. 

We  are  now  prepared  to  examine  the  question,  how  far  the  classi- 
fication of  kuv  described  in  the  foregoing  section,  has  been  recognized 
in  our  English  common  law,  and  what  influence  it  has  had  upon  the 
method  of  dividing  and  arranging  that  law  which  has  been  current 
since  the  times  of  Hale  and  Blackstone.  For  our  present  purpose, 
it  will  be  needless  to  go  further  back  than  these  two  authors,  since 
all  the  systems  of  classification  previously  in  vogue  have  been  en- 
tirely superseded  by  theirs,(49)  and  all  r,ecent  arrangements  have 
been  founded  either  upon  that,  or  upon  attempted  improvements  of 
it  by  methods  l)orrow^ed  from  the  civilians. 

Blackstone  himself  speaks  of  the  method  he  adopted,  in  the  fol- 
lowing terms.(50)     "He  made  it  his  first  endeavor  to  mark  out  a 

<49)  In  the  Preface  to  Blackstone's  Analysis  of  the  Laws  of  England,  3d  ed.  1758. 
is  a  brief  but  masterly  sketch  of  all  preceding  attempts  to  arrange  the  common 
law  in  a  systematic  form. 

(50)  Preface  to  Analysis,  pji.  iv-vii. 
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])luii  of  the  laws  of  England,  so  comprehensive  as  that  evciy  title 
might  be  reduced  under  some  or  other  of  its  general  heads.  *  * 
In  the  pursuit  of  these  endeavors,  he  found  himself  obliged  to  adopt 
a  method  in  many  respects  totally  new.  *  *  *  (jf  ^U  the 
schemes  hitherto  made  public  for  digesting  the  Laws  of  EiJgland, 
the  most  natural  and  scientiiical  of  any,  as  well  as  the  most  compre- 
hensive, a})pcai'ed  to  be  that  of  Sir  Matthew  Hale,  in  his  posthu- 
mous analysis  of  the  Law.  This  distri})ution,  therefore,  hath  been 
principally  followed,  with  what  variations  the  learned  reader  will 
easily  perceive  from  the  ensuing  abstract :  and  it  may  be  no  unprorit- 
able  employment  for  the  student  to  learn  by  comparing  them." 

Sir  Matthew  Hale's  "  Analysis  of  the  civil  part  of  the  Law,"  i;> 
usually  printed  at  the  end  of  his  "  History  of  the  Common  law."(51) 
Its  external  arrangement  is  very  simple,  being  into  fifty-four  sec- 
tions. 

Hale  himself  speaks  of  it  in  his  preface  as  "  an  essay  of  reduc- 
tion of  the  several  titles  of  the  law,  into  distributions  and  heads 
according  to  an  analytical  method.  But  the  particulars  thereof  are 
so  many,"  he  adds,  "  and  the  connection  of  things  so  various  therein, 
that  as  I  shall  beforehand  confess,  that  I  cannot  reduce  it  to  an  exact 
logical  method,  so  I  must  declare  that  I  do  despair  at  the  first,  yea. 
the  second  or  third  essay,  to  reduce  all  the  considerable  titles  thereof 
under  this  method.  *  *  *  j^or  shall  I  confine  m^'self  to  the 
method  or  terms  of  the  civil  law,  nor  of  others  who  have  given  gen- 
eral schemes  and  analyses  of  laws  ;  but  shall  use  the  method  and 
those  words  or  expressions  that  I  shall  think  most  conducible  to  the 
thing  I  aim  at." 

The  last  remark,  taken  in  connection  with  the  work  itself,  is  rather 
a  proof  of  the  great  importance  which  Hale  attached  to  the  classifica- 
tion of  the  civilians,  than  of  the  contrary  meaning,  to  support  w'hieh 
it  has  sometimes  been  adduced.  He  will  not  follow  that  classifica- 
tion, except  so  far  as  it  serves  his  main  purpose:  and.  therefore. 
Avhen  we  find  that  his  own  analysis  is  based  chiefly  on  the  division 
of  jus perfionarum,  jus  rerum,  jus  aclionum.  we  may  conclude  that  he 
found  this  as  applicable  to  the  law  of  England  as  to  that  of  Rome, 
or  of  the  continental  stiites.  Hale  himself  was  a  Avell  read  civilian, 
and  his  modest,  intelligent  use  of  his  civil-law  learning  may  furnish 

(.ol)  The  references  here  given,  are  to  the  fourth  edition  by  Runnington,  Dublin, 
1792.  but  the  sections  are  the  same  in  all  the  editions. 
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a.  useful  example  to  the  present  day,  when  the  temptation  to  a  mere 
parade  of  such  reading  is  vastly  increased. 

The  analysis  commences  thus  : 

"  The  civil  part  of  the  law  concerns  civil  rights  or  interests  ; 
Wrongs  or  injuries  relative  to  thosie  rights  ; 
Relief  or  remedies  applicable  to  tliose  wrongs. 

NoAv  all  civil  rights  or  interests  are  of  two  sorts  : 
Jura  personar urn,  rights  of  persons,  or, 
Jura  rerum,  rights  of  things. 

The  civil  rights  of  persons  are  such  as  do  either  immediatcl}'  con- 
cern the  persons  themselves,  oi'  such  as  relate  to  their  goods  and 
estate."(52) 

We  have  then  twenty-two  sections  on  the  jura  personarum,  and  in 
the  twenty-third  he  passes  to  the  jura  rerum,  saying  : 

"  Although  the  comiexion  of  things  to  persons  has,  in  the  former 
part  of  these  distributions,  given  occasion  to  mention  many  of  those 
jura  rerum,  as  particularly  annexed  to  the  consideration  of  persons, 
under  their  several  relations  ;  yet  I  must  again  resume  many  of 
them,  or  at  least  refer  unto  them,  and  this  without  any  just  bhune 
of  tautology  ;  because  they  are  there  considered  only  as  incidental 
and  relative  ;  but  here  they  are  considered  absolute  in  theii-  own 
nature  or  kind,  and  with  relation  to  themselves  or  their  own  nature, 
and  the  several  interests  in  them  and  transactions  of  them." 

This  passage,  with  the  last  clause  of  the  one  formerly-  quoted,  is 
perfectly  conclusive  upon  Hale's  conception  of  the  distinction  be- 
tween jura  persoiiao-um,  jura  rerum.  lie  did  not  regard  this  as  a 
quantitative  division  of  the  law  into  Uvo  bodies,  or  masses,  of  diifer- 
ent  contents,  so  distinguished  that  the  assignment  of  a  rule  to  one 
was  at  least  presumptive  proof  that  it  had  no  place  in  the  other. 
Nor  did  he  regard  the  jura  pei^onai-um  as  embracing  only  such 
rights  as  pertain  to  the  person  simply,  without  reference  to  things  : 
since  he  expressly  includes  among  them  "such  as  relate  to  their 
goods  and  estate."  He  thus  commits  himself  directly  against  one 
of  the  most  popular  modern  conceptions  of  the  doctrine,  of  which 

(52)  The  importance  of  this  last  clause,  in  reg'ard  to  the  question  of  classifica- 
tion, will  be  pointed  out  hereafter.  Hale  adds,  in  the  same  section:  "As  to  the 
interest  of  goods  and  estate,  though,  in  truth,  they  have  a  habitude,  and  are  under 
some  respect  to  the  person  ;  yet  because  they  are  in  their  own  nature  things, 
separate  and  distinct  from  the  person,  they  will  more  properly  come  in  under  jura 
renim."    (p.  2) 
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more  will  be  said  herciifler.  His  view  is  precisely  that  wliicli  we 
have  tried  to  present  in  the  foregoing  section,  as  the  one  naturally 
derived  from  the  passage  of  the  Institutes,  regarded  as  an  anaKsis 
and  not  i\B  a  distribution.  Every  word  of  the  Analysis  implies  this 
view  of  tlie  law,  as  a  whole,  and  not  as  made  up  of  lliree  di.-jtinct 
parts.  Some  passages  could  hardly  have  been  otiierwise  framed,  if 
Hale  had  foreseen  the  criticisms  which  the  nineteenth  centuiy  would 
have  made  upon  him  from  this  false  stand-point,  and  had  intended 
to  guard  against  them.  And  we  may  paraphrase  the  Avords  of 
Blackstone,  already  quoted,  by  saying  that  the  English  or  American 
student  of  the  Institutes  can  find  no  more  profitable  employment 
than  to  learn  the  method  either  of  the  Roman  treatise,  or  of  Hale's, 
by  comparing  them.  He  will  at  least  learn,  thus,  how  much  moi-e 
profoundly  that  great  lawyer  understood  the  plan  and  meaning  of 
the  work  of  his  Roman  predecessors,  than  do  most  of  the  modern 
critics  who  are  severest  in  their  reproofs  of  him. 

Hale  has  followed  the  Institutes  even  on  the  point  in  which  they 
are  most  justly  open  to  scientific  criticism.  It  has  often  been  re- 
marked that  as  rights  (jura)  are  themselves  things,  there  is  no  real 
line  of  division  to  be  drawn  between  rights  of  action  {^jura  adionum) 
and  other  classes  of  rights  included  under  the  term  jura  nrum.  The 
criticism  rests  in  part  upon  the  ambiguity  of  the  phrase  jian  actir>- 
num,  which  may  be  translated  either  "  rights  of  action  "  or  "  rules  of 
action,"  and  which  in  the  Institutes  should  no  doubt  have  the  latter 
interpretation.  But  it  is  in  part  well  founded.  So  much  o^  the  jura 
adionum  as  do  not  come  within  the  definition  of  ju7-a  rerum,  are  in 
fact  no  part  of  the  private  law  at  all,  but  should  be  placed,  as  pro- 
cedure now  usually  is,  under  the  head  of  public  law.  But  this 
resort  was  denied  to  Hale,  by  the  very  plan  of  his  analysis,  which 
was  to  embrace  public  and  private  law  without  distinction.  Hence 
Ave  find  that  there  is  a  certain  doubt  and  uncertainty  in  his  Avhole 
treatment  o^  the  jus  adionum.  When  he  divides  the  jura  rerum, 
he  proposes  to  consider  under  that  head,  first  the  things  themselves, 
then  "the  rights  in  those  things  or  to  them  belonging,"  then  "the 
wrongs,  injuries  or  causes  of  action  arising  by  wrongs  or  injuries 
done  to  those  rights,"  and  histly,  "  the  several  lemedies  that  relate 
to  the  retaining  or  recovering  of  those  rights."(5o)  Thus  the  jus 
adionum  as  a  separate  division  is  ignored  entirely.     But  in  the  latter 

(53)  Hale's  Analysis,  sec.  23,  pp.  43-4. 
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part  of  the  work,  when  he  comes  to  these  several  topics,  we  find  that 
lie  speaks  of  remedies,  or  at  least  of  the  general  rules  respecting  them, 
as  if  the}^  did  constitute  a  jus  actionum,  or  distinct  third  part  of  the 
entire  treatise. 

Thus,  when  he  comes  to  the  head  of  wrongs,  he  takes  up  "first, 
the  several  natures  of  injuries,  as  they  are  severally  applicable  to 
those  things  which  are  the  subjects  whereto  the  several  rights  afore- 
said are  inherent  ;(54)  and  second,  those  actions  that  are  applicable 
to  the  several  injuries,  together  with  the  injuries  themselves,  leaving 
the  farther  explication  of  the  manner  of  api3lication  of  these  reme- 
dies unto  the  tldrd  and  pyoper  head  concerning  reliefs  or  remedies.^' 
And  when  at  last  he  comes  to  that  head,  "concerning  remedies  and 
the  method  of  obtaining  them, "(55)  he  gives  "  only  some  general 
rules  relating  to  the  manner  of  the  application  of  those  remedies," 
or  in  other  words,  he  treats  only  of  the  formal  procedure,  by  Avhich 
remedies  are  obtained,  and  not  of  the  right  to  remedy  in  particular 
cases.  There  is  evidently  a  vacillation  of  purpose  here,  which  would 
no  doubt  have  disappeared  if  Hale  had  lived  to  make  "the  second 
or  third  essay  "  which  he  anticipates  in  his  treatise.  Perhaps  it  is 
not  a  far-fetched  supposition,  that  the  distinction  of  wrongs  from 
rights,  which  was  one  of  the  original  features  of  his  analysis,  was 
designed  to  avoid  the  difficulty  which  he  foresaw.  Blackstone  after- 
^vard  used  it  to  good  eifect  for  that  purpose ;  and  from  the  quota- 
tions just  given,  it  is  at  least  doubtful  whether  Hale  would  have 
fixed  the  beginning  of  his  jus  octionum,  had  he  formally  made  one, 
at  the  section  of  wrongs,  (§  39,)  or  that  of  remedies,  (^  45). 

The  arrangement  of  Blackstone's  Commentaries  is  too  familiar  to 
need  any  such  detail  here,  as  has  been  given  of  the  other  works,  not 
so  accessible  always  to  the  student,  for  whom  this  introduction  is 
mainly  intended.  The  commentator  avowedl}^  follows  Hale  (except 
in  the  Fourth  Book,  of  course,  the  subject  of  which  was  not  in  Hale's 
plan),  and  that  so  closely,  that  the  reader  will  doubtless  dispense 
Avith  any  attempt  to  prove  that  the  general  arrangement  of  the 
later  work   as  well  as  of  the  earlier,  is  l)ascd  on  the  method  of  the 


(54)  Hale's  Analysis,  §  39,  p.  75.  The  injuries  enumerated  here  are  those  to  the 
rights  of  persons,  and  those  to  the  rights  of  things :  another  proof  how  far  Hale 
was  from  supposing  that  in  treating  of  the  rights  of  persons  he  had  disposed  of 
and  completed  a  separate  division  of  the  law. 

(55)  Hale's  Analysis,  §  45,  p.  94. 
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Institutes.  This,  iii'lccd,  h.-is  never  been  (loiiied  Ly  tlio  critics. 
But  Bl.'ickstone  follows  neither  Hule  nor  Justinian  slavij^lily.  He 
ha.s  made  important  changes  in  the  method  of  both,  and  it  becomes 
an  interesting  question  whether  these  changes  have  been  made  h)- 
telligently,  and  with  a  clear  conception  of  his  own  piu-pose  in  mak- 
ing them,  or  whether  he  has(5G)  "distorted  and  travestied  it,"  "in- 
volved it  in  impenetrable  obscurity,"  "tinned  its  elliptical  and 
dubious  language  into  arrant  jargon,"  and  "misled"  all  English 
lawyers  since  his  time,  as  it  has  of  late  been  very  much  the  fashion 
with  a  certain  class  of  "jurists"  to  asseil.  We  shall  confine  our- 
selves, therefore,  in  the  remainder  of  this  essay,  to  his  deviations 
from  the  jjeneral  arransrement  of  the  civilians,  without  dwellinir  on 
the  general  acquaintance  of  Blackstone  with  the  civil  law.  We 
believe,  indeed,  that  this  has  been  grossly  underrated.  It  could 
be  shown  from  many  passages  in  the  Commentaries  that  he  was  a 
fair  civilian,  after  the  fashion  of  the  eighteenth  century  ;  and  avc 
doubt  very  much  whether,  even  with  all  the  advantages  of  the  nine- 
teenth against  them,  Hale  and  Blackstone  could  not  show  as  thorough 
a  knowledge  of  the  entire  system,  and  as  wise  a  judgment  upon  the 
use  to  be  profitably  made  of  it  in  illustrating  our  own,  as  any  of  the 
writers  who  lose  no  opportunity  of  sneering  at  and  misrepresenting 
them, (5  7)  and  who  always  seem  to  feel  that  it  was  the  day  of  their 

(56)  Austin's  Lectures  on  Jurisprudence,  Vol.  I,  pp.  43,  374  ;  Vol.  11,  717,  and 
'passha. 

(57)  If  these  terms  appear  too  harsh,  I  trust  they  will  be  compared  not  only 
with  the  expressions  already  quoted,  but  with  every  reference  made  to  Blackstone 
and  his  great  work  (as  I  still  do  not  hesitate  to  call  it),  in  the  writings  of  Mr. 
Austin,  Mr.  J.  G.  Phillimore,  and  most  of  those  who  have  folloAved  their  lead. 
To  justify  the  charge  of  misrepresenting,  the  reader  need  only  look  at  Blackstone's 
very  careful  definition  of  the  "rights  of  things,"  at  the  outset  of  the  Second  Book, 
and  then  compare  the  following  references  to  it,  the  number  of  which  might  be 
largely  increased.  The  change  proposed  by  Mr.  Hei-on,  as  overthrowing  "  the 
pretended  arrangement  of  the  Roman  lawyers,  adopted  by  Blackstone,"  deserves 
particular  notice  and  comparison. 

"  Bentham  (misled  by  Blackstone  and  others)  treats  the  distinction  of  jus  per- 
sonaru7n  et  rerum  with  great  contempt ;  asking  (and  justly  enough)  how  things 
can  have  rights,  or  what  rights  there  can  be  which  are  not  lights  of  persons  ? 
Austin's  Lectures  o?4  Jurisprudence,  vol.  II,  p.  749. 

"  His  mistake  is  excusable,  because  he  had  never  read  the  Roman  law  itself, 
and  only  understood  this  distinction  as  it  was  distorted  and  travestied  by  Sir 
William  Blackstone,  who,  misunderstanding  the  ambiguous  word  jus  actually 
translates  Jura  personarum  and  Jura  rerum  the  rights  of  persons  and  the  rights 
of  things."    Austin's  Lectures  on  Jurisprudejice,  vol.  II,  p   715. 
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own  birth  that  the  chronicler  hud  (prophetically)  in  mind  when  he 
wrote,  tunc  leges  et  causidici  prvmim  in  Angliam  venere. 

Two  or  three  general  differences  of  plan  may  be  briefly  disposed 
of  first.  The  most  striking  of  these  is  the  addition  of  the  Fourth 
Book  on  Public  Wrongs,  a  topic  not  within  the  plan  of  either  Hale 
or  the  Institutes.(58)  Blackstone  showed,  however,  great  ingenuity 
in  so  joining  it  to  the  rest  of  Hale's  outline,  that  it  seems  now  a  part 
of  the  original  plan.  This  he  was  enabled  to  do  by  means  of  the 
peculiar  division  of  the  Analysis  into  "  rights  and  ?/;ro»^.s'."  As  a 
scientific  distribution,  this  is  no  doubt  open  to  criticism,  since  a 
wrong  cau  no  more  exist  apart  from  a  right  in  law,  then  a  shadow 
without  substance  in  optics,  a  negative  without  positive  in  logic. 
But  even  the  last  illustration  may  show  that  such  an  arrangement 
may  have  scientific  as  well  as  practical  value.  In  fact,  most  of  the 
questions  that  come  up  for  solution  in  the  courts,  turn  uj^on  the  exis- 
tence of  a  right  alone,  or  of  a  wrong  alone,  although  theoretically 
l)oth  are  of  course  implied  in  every  question.  Either  a  right  is  admit- 
ted, and  the  question  is  only  whether  there  has  been  an  infraction  of 
it,  as  in  most  criminal  cases,  and  the  majority  of  simple  torts  ;  or  the 
act  or  omission  claimed  to  constitute  a  wrong,  is  admitted,  and  the 
issue  is  upon  the  existence  of  the  right,  as  usually  in  ejectment,  breach 
of  contract,  etc.,  etc.  But  there  is  a  better  plea  for  the  division,  so  far 
as  the  Third  Book,  on  Private  Wrongs,  is  involved.  It  furnishes  a 
convenient  and  easy  solution  for  a  class  of  questions  that  have  given 


"  The  compilers  of  the  Roman  Code  set  out  with  a  wrong  division  into  two  parts 
which  are  not  exclusive  with  regard  to  each  other — rights  of  persons — rights  of 
things.  They  were  led  to  this  division  by  a  sjiecies  of  grammatical  symmetry. 
But  there  is  no  cori-espondence  between  the  two  terms  except  as  to  foi'm.  There  is 
none  as  to  sense.  The  term,  rights  of  persons  is  clear.  It  means  i-ights  conferred 
by  the  law  on  persons,  rights  which  persons  may  enjoy.  But  if  this  explanation 
be  transferred  to  the  term,  i-ights  of  things,  it  leads  to  an  absurdity.  Things  can 
have  no  rights  belonging  to  them.  The  law  confers  no  i-ights  on  things.  The  law 
does  not  favor  things.  Instead  of  rights  of  things  the  expression  ought  to  be 
rights  of  persons  over  things.  The  change  appears  slight.  But  it  overthrows 
the  nomenclature — the  division  of  rights,  the  pretended  arrangement  of  the  Roman 
lawyers  adopted  by  Blackstone,  and  according  to  which  he  has  classified  the 
objects  of  law."  Heron's  Introduction  to  the  History  of  Jurlsin-udence,  Book  I, 
chap.  IV,  p.  66. 

(58)  The  title  De  pubUcis  J7cdiciis,  added  to  the  latter  by  Tribonian  and  his 
associates,  is  well  known  to  have  formed  no  part  of  the  original  work,  and  the 
coincidence  of  place  between  that  and  the  last  book  of  Blackstone  is  merely  for- 
tuitous. 
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the  modern  civiliuns  a  grout  deal  of  trouble.  Is  civil  procedure 
pi-operly  ;i  purt  of  the  public  or  private  law  ?  If  the  fortuer.  what 
shall  be  included  und(;r  jasi  actionnm  ?  Docs  the  hiw  a.s  to  private 
rights  of  action — the  so-called  material  law  of  actions,  as  distin- 
guished  from  the  formal,  belong  there  or  with  iho,  jiis  rtvam  ?  How 
snail  be  stated  the  distinction  which  Austin  has  since  termed  that  of 
"primary"  and  "sanctioning"  rights  ?(o9) 

All  these  questions  could  be  answered  only  in  a  single  way  b}' 
any  writer  who  wished  to  commend  his  work  to  English  lawyci>5. 
A  large  part  of  their  law  was  in  a  peculiar  sense  jus  aclionum.  The 
common  law  had  grown  up  around  writs  and  forms  of  action,  and 
had  never  been  reduced  to  any  other  form,  for  practical  puiposes. 
The  material  rights  of  parties  were  grouped  aroiuid,  and  determined 
by  the  rules  of  practice  in  the  various  actions,  and  could  hardly  be 
severed  from  them.  The  conception  of  a  "  wrong"  as  a  legal  unit, 
or  cLoss  of  units,  extending  over  every  act  that  could  give  rise  to  an 
action,  and  comprehending  every  incident  fiom  the  commission  (;f 
the  act  itself  to  the  final  execution  of  the  remedy,  furnished  just  the 
basis  required  for  a  convenient  classification,  and  at  the  same  time 
was  but  a  natural  extension  of  the  familiar  jus  actionum.  Sir  IM. 
Hale  may  have  the  credit  of  first  originating  this  plan,  but  to  Black- 
stone  must  be  awarded  that  of  carrying  it  out  symmetrically  and  so 
as  at  once  to  accommodate  English  law,  and  conform  to  the  traditional 
arrangement  of  the  Institutes.(60) 

The  disregard  of  the  division  between  public  and  private  law,  has 
the  smgular  good  Ibrtune  (among  Blackstone's  acts)  of  meriting 
the  approval  of  Mr.  Austin.  That  it  served  a  good  purpose  iu 
enlarging  the  plan  of  the  Commentaries  cannot  be  doubted,  but 
whether  in  other  i-espects  it  was  not  a  mistake  may  well  be.  Cer- 
tainly it  has  done  much  to  conceal  from  careless  readei's  the  real 
unity  and  clearness  of  Blackstone's  system.  The  second  to  thir- 
teenth chapters  of  the  First  Book,  with  some  minor  piissages  else- 
where, and  the  whole  of  the  Fourth  Book  belong  to  Pul)lic  Law.  and 
may  be  removed  without  impairing  the  order  of  the  rest ;  and  with 

(59)  Austin,  Lecttires  on  Juris}).  I,  45,  II,  787.  The  difficulty  as  to  the  proper 
•-.lassification  of  these  rights  was  felt  long-  before  Austin's  time,  and  is  not  ended 
})y  Jiis  device ;  but  we  use  his  terms  to  express  them  as  mos+  familiar  now. 

(60)  Mr,  Austin's  criticism  of  this  substitute  for  the  jus  actiouuvi,  is  based  on 
the  assumption  of  the  exclusive  propriety  of  his  o^vn  division.  He  recognizes  ita 
com  ifnvmity  to  the  Roman  models.     Vol.  II,  p.  751. 
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this  remark,  therefore,  we  leave  them,  as  not  material  to  our  present 
purpose. 

Blackstone  simply  followed  Hale  also  on  a  point  of  private  law, 
which  seems  to  us  a  much  greater  loss  to  his  work,  at  least  when 
considered  as  an  institutional  treatise.  This  is  in  io-norino-  the  distinc- 
tion  between  jura  in  rem  and  jura  in  personam.  It  is  one  of  Mr. 
Austin's  greatest  services  to  our  science  that  he  has  brought  this  dis- 
tinction into  use  again,  and  pointed  out  its  important  applications, 
after  it  had  been  for  a  century  or  more  completely  lost,  as  it  were,  to 
English  legal  thought  and  langnage.  Unfortunately,  he  and  his 
followers  have  not  always  been  careful  to  avoid  the  confusion  referred 
to  at  the  end  of  the  preceding  section.  For  this  reason  then,  if  no 
other,  the  student's  attention  should  be  carefully  called  to  the  fact 
that  Hale  and  Blackstone  completely  ignore  the  one,  while  the  other, 
as  we  have  tried  to  show,  forms  the  very  basis  and  ground  work  of 
their  system.  It  should  be  observed,  however,  that  in  this  omission 
Blackstone  was  strictl}^  consistent  with  his  own  method.  In  his 
theory  rights  had  no  place,  exce[)t  as  convenient  expressions  for  the 
consequence  of  laws.  It  is  a  system  of  laws,  rules,  that  he  is  treat- 
ing from  beginning  to  end.  Rights  are  nowhere  detined,  or  their 
nature  investigated.  It  seems  as  if  he  would  have  dropped  the  term 
altogether,  if  he  could  have  done  so  without  a  tedious  circumlocu- 
tion. His  use  of  it  in  the  titles  of  the  first  and  second  books,  and  in 
the  division  of  topics  is  simply  a  proof  that  the  term  was  really  in- 
dispensable. (That  of  the  word  "wrongs"  in  the  thiixl  and  fourth 
books  is  not,  becanse  in  his  use,  that  word  would  have  correlated 
with  duties  as  well  as  with  rights.)  We  confess  that  this  seems  to 
us  the  weaJc  side  of  Blackstone's  entire  system  ;  but  it  is  one  that 
Ml'.  Austin  and  his  school  cannot  find  fault  with,  for  they  ought  to 
follow  him  implicitly  in  it,  to  be  consistent  with  their  own  determina- 
tion of  the  province  of  jurisprudence. 

There  remains  to  be  considered  the  most  important  point  of  all, — 
the  division  between  jura  personarum  and  jura  rerum.  To  consider 
all  the  criticisms  that  have  been  made  on  Blackstone's  work  in  this 
respect,  would  require  almost  a  review  of  the  entire  civilian  litera- 
ture of  England  during  the  last  generation.  We  must  take  the 
briefer  course  of  stating  first  what  seems  to  us  to  be  Blackstone's  own 
plan  of  division,  and  then  to  add  a  few  words  of  discussion  on  its 
merits. 
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A  mere  reference  to  the  account  given  in  the  preceding  section  of 
the  origin  of  these  divisions  will  be  enough  to  show  the  student  why 
no  fixed  and  permanent  line  of  demarcation  could  be  drawn  between 
them,  and  why  Mr.  Austin  was  so  unsuccessful,  as  he  himself  moie 
than  once  complains,  in  not  finding  such  a  line  scientifically  drawn. 
Nothing  can  be  more  certain  than  that  if  he  had  been  unlucky  enough 
to  find  one  so  drawn,  either  by  the  jurists  of  ancient  liome,  or  by 
the  earUer  civilians,  it  would  have  greatly  increased  his  perplexity  ; 
unless  indeed  it  had  shown  him  that  he  was  seekin<?  something  which 
in  the  nature  of  the  case  could  not  exist.  For  it  must  always  de- 
pend on  all  the  conditions  of  the  law  of  a  particular  epoch,  what 
may  properly  be  treated  as  a  status^  with  rights  and  duties  differing 
from  those  of  the  normal  person  who  is  the  subject  of  all  the  rights 
treated  under  the  law  of  things.  The  changeable  nature  of  this  con- 
ception is  now  so  generally  recognized  that  it  has  become  almost  a 
common-place  to  say  that  one  great  feature  of  modern  law  has  been 
its  advance  from  the  form  of  a  law  of  status  to  that  of  a  law  of  con- 
tract. Hale  treats  ancestor  and  heir,  lord  and  tenant,  lord  and  vil- 
lein as  examples  of  status  in  the  law  of  persons.  Blackstone  omits 
them.  Each,  no  doubt,  found  reasons  for  his  course  in  the  contem- 
porary law,  yet  both  had  the  same  general  notion  of  the  division 
between  laws  of  persons  and  laws  of  things.  If  Blackstone  rewrote 
his  commentaries  to-day,  he  would  no  doubt  omit  master  and  ser- 
vant as  well.  (See  note  65,  post.)  The  division  is  by  no  means  an 
arbitrary  one,  or  it  would  not  have  the  importance  that  has  been 
attributed  to  it :  but  its  merit  in  each  actual  application  lies  in  its 
being  conformed  to  the  law  of  the  time,  and  clearly  defined  with  ref- 
erence to  that  law  and  to  that  only. 

It  would  scarcely  be  necessary,  if  Blackstone  had  not  been  so  mis- 
represented on  this  point,  to  say  that  in  his  view,  as  in  that  of  the 
civihans  he  followed,  all  law  was — i.e.  could  be  stated  as — a  Law  of 
Persons.  He  is  careful  to  say  so  in  the  most  explicit  manner,  when- 
ever there  is  a  chance.(61)  But  he  does  more  than  this.  He  goes 
farther  than  any  of  his  predecessors  in  laying  out  his  subject  so  as 
to  show  that  the  Law  of  Persons  does  embrace  the  whole  law.  His 
division  could  hardly  be  better  characterized,  than  by  reversing  JSIr. 
Austin's  well-known  expression,  and  saying  that  the  Law  of  Persons 
was  the  whole  law,  minus  the  law  of  Things.    And  he  does  not  leave 

(61)  Commentaries,  Book  II,  p.  1.    As  to  the  misrepresentations,  see  note  57,  ante. 
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room  for  misconception,  since  even  the  Law  of  Things  is  stated, 
thouiih  briefly,  as  a  part  of  the  Law  of  Persons. 

lie  enumerates  the  right  of  property  among  the  jura  perso 
nca-um,(62)  and  treats  in  that  connection  of  the  right  in  a  strict  sense 
(apart  from  its  objects),  and  of  the  safeguards  thrown  aroimd  it  by 
the  law,  while  he  leaves  the  fuller  treatment  of  it  to  the  only  place 
where  the  objects  of  the  right  could  be  properly  described,  and  the 
law  of  property  subdivided  according  to  the  objects,  among  the  jwa 

If  the  student  will  take  the  analysis  prefixed  to  the  first  book  of 
the  Commentaries,  and  mark  off  the  divisions,  as  we  mention  them, 
he  will  easily  be  convinced  of  the  truth  of  what  has  been  said. 
Blackstone  treats  first,  in  logical  order,  of  the  persons  themselves, 
dividing  them  into  natural  and  artificial  persons,  as  all  civilians  do. 
The  last  chapter  of  Book  I  is  devoted  to  artificial  pei-sons,  and  may, 
therefore,  be  dismissed  from  consideration,  while  we  examine  the 
more  minute  and  systematic  arrangement  of  the  rights  of  natural 
persons  in  chiiptere  I-XVII. 

The  first  division  made  of  these  rights,  into  absolute  and  relative, 
depends  on  a  theory  common  to  all  the  writers  of  his  time,  English 
and  continental,  though  unknown  to  the  Roman  jurists.  But, 
although  biised  on  a  false  theory,  it  coincides  accurately  enough 
with  the  division  of  most  importance  to  our  purpose  in  comparing 
Blackstone's  system  with  that  we  find  in  the  Institutes  and  in  the 
works  that  followed  them — the  division  between  the  law  of  persons 
in  its  narrower  sense,  or  of  particular  forms  of  status,  and  that  of 
the  law  of  pei-sons  in  its  broader  sense,  m  which  it  comprises  thj 
whole  law,  viewed  as  jus  pe7'sonarum.[Q^) 


(62)  Commentaries,  Book  I,  pp.  138-141. 

(63)  Commentaries,  Book  II,  see  especially  the  opening  lines  of  chap.  1.  "  The 
former  part  of  these  Commentaries  ha\ang  treated  at  large  of  the  jura  personarum, 
or  such  rights  and  duties  as  are  annexed  to  the  perso7is  of  men,  the  objects  of  our 
inquiry  in  this  second  book  will  be  the  jura  rerum,  or  those  rights  which  a  man 
may  acquire  in  and  to  such  external  things  as  are  unconnected  with  his  person. 
These  are  what  the  writers  on  natural  law  style  the  rights  of  dominion  or  prop- 
erty," etc.,  (p.  1). 

(64)  It  may  be  remai-ked  that  this  is  no  mere  chance  coincidence.  It  has 
often  been  observed  that  the  ' '  law  of  nature  "  of  the  eighteenth  century  was 
only  the  Roman  law  under  a  thin  disguise.  What  seemed  natural  to  that  age  was 
only  what  it  had  learned  from  its  ancestors,  minus  the  details  which  it  could  per- 
ceive to  be  merely  positive  or  technical.     Consequently  we  find  almost  everywhere, 


AMERICAN  KDITION.  liii 

Bli .ckstone's  velutixe  rights  cf  persons  ;ire  nothing  more  nor  Icsfj 
Ibun  the  English  counterpart  of  the  First  Book  of  the  liLstitutes — 
the  jas  jpersonarwni^  so  far  as  it  was  thought  necessary  to  discassit 
in  a  separate  form.  They  include  all  the  moditications  of  peison- 
nlity  which  have  legal  significance  ;  all  the  ditferent  forms  of  hIuLus 
which  imply  legal  rights  and  duties  different  from  those  which 
belong  to  all  persons  alike,  and  which,  therefore,  in  the  Institutes, 
were  not  discussed  among  iXm  jura  ptrsonarum  at  all.  If  juiy  charge 
can  properly  be  made  against  B.  it  is  that  he  followed  even  too 
closely  his  classical  models  in  this  respect.  The  three  kinds  oi  stalu-'i, 
liberlas,  civitas^  familia^  are  exactly  reproduced,  so  far  a;5  analogies 
could  be  fomid  for  them  in  English  law. 

The  chapter  on  Miister  and  Servant  corresponds  to  the  ^^  summa 
divisio  de  jtire  'personavum^  quod  manes  homines  aut  libeH  sunt  aut 
«em,(G5)  in  its  English  acceptation.  The  chapters  on  Hus])and  and 
Wife,  Parent  and  Child,  Guardian  and  Ward  treat  of  the  difi'erent 
status  that  compose  the  English  familia.  For  the  status  tivitatvi  we 
have  to  go  outside  of  the  private  lawstrictl}^  taken,  since  modern 
English  law  makes  it  a  boast  that  "  all  men  are  equal  before  the  law  " 
— or  in  other  words  that  distinctions  of  rank,  etc.,  do  not  constitute 
difierences  of  status  in  regard  to  private  rights  and  duties.  Yet 
Blackstone's  introduction  of  the  public  law  allows  him  to  complete 
the  analogy,  even  here,  by  the  chapters  (X-XIIl)  on  the  people 
(aliens,  etc.),  and  their  civil  state,  etc.  We  have  thus  in  this  part 
of  Blackstone's  work,  from  chapter  X  to  chapter  XVII,  what  even 
jNIr.  Austin  will  admit  to  be  in  the  narrowest  sense  and  on  the 
model  furnished  by  the  civilians,  a  jus  j)ersonavum. 

This  disposes  of  the  whole  Book,  or  Rights  of  Persons  (as  the 
student  will  readily  see  if  he  have  followed  our  suggestions  and 
marked  off  the  chapters  in  their  order  from  the  last),  so  far  as  it 
belongs  to  private  law,  with  the  exception  of  the  first  chapter.     But 

as  here,  the  outlines  of  Roman  law  showing  through  the  thin  vai-nish  of  natural 
reason. 

(65)  Inst.  Lib.  I,  tit.  3,  pr.  Gaius  I,  8.  This  chapter  only  needs  to  be  com- 
pared with  the  corresponding  part  of  any  recent  treatise  to  show  the  precision 
with  which  Blackstone  held  the  notion  of  a  status.  The  relation  of  master  to 
servant  and  mce  versa  was  a  status  in  the  strict  sense  of  the  woi-d  in  Blackstone's 
view  of  it.  The  servant  was  not  merely  a  person  who  had  made  a  contract  with 
another  person,  as  in  the  case  of  principal  and  agent.  His  whole  pei-sonality  w<is 
affected  by  his  position  as  servant,  and  rights  and  dirties  flowed  therefrom  in  whole 
classes,  not  as  the  mere  results  of  a  single  transaction. 
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iu  this  first  chapter  hes  all  that  is  original  in  Blackstone's  arrange- 
ment. It  treats  of  the  ''absolute  rights  of  persons,"  or  such  as 
belong  to  individuals  in  a  state  of  nature.  The  definition  may  be 
set  aside  with  the  obsolete  theory  to  which  it  belongs.  But  it  will 
be  seen  at  once  tliat  the  rights  included  under  it  are  those  which 
belong  to  all  persons  alike,  irrespective  of  family  relations,  or  other 
peculiarities  of  .•status.  In  other  words,  this  chapter  includes  that 
oreat  mass  of  law  which  applies  to  all  men  alike,  and  therefore 
could  not  be  subdivided  or  arranged  convenient!}^  by  marks  drawn 
from  the  persons  it  belonged  to  ;  and  which  for  that  reason,  and  for 
that  reason  only,  as  already  shown  in  the  second  section  of  this  In- 
troduction, was  left  out  by  the  early  civilians  fi'om  the  jus  jperso- 
narum  and  treated  as  jus  rerum^  i.e.  described,  specified  and  arranged 
according  to  the  things  or  objects  to  which  it  applied.  Blackstone, 
however,  does  not  follow  them  in  this;  neither  does  he  abandon 
their  method  entirely  aud  treat  the  whole  law,  as  he  might  have 
done,  under  the  one  aspect  of  jus  jperaonarum.  He  reduces  it  all  in 
the  first  place  to  the  three  great  rights  or  interests  of  man, (66)  that 
of  security,  that  of  liberty,  aud  that  of  property.  The  two  first  he 
treats  fully  iu  this  chapter,  only  leaving  infractions  of  them  or 
wrongs,  to  be  treated  with  the  jus  adionum  according  to  the 
peculiarity  of  his  plan  already  mentioned.  But  the  third  or  right 
of  property,  he  treats  very  briefly,  and  only  as  an  abstract  right, 
and  refers  the  reader  to  the  Second  Book,  or  jura  rerum  for  all  the 
details  of  that  largest  and  most  important  division  of  the  entire 
subject,  known  as  the  Law  of  Property. 

Mr.  Austin  criticizes  Blackstone  here  with  his  usual  severity : 
"  Another  error  of  Blackstone's  is  that  of  putting  these  absolute 
Rights  of  Persons  under  the  head  Eights  of  Persons  at  all.  As  resid- 
ing  in  all  persons,  these  rights  are  not  matter  for  the  Law  of  Persons, 
but  for  the  Law  of  Things  ;  and  by  the  Eoman  lawyers  are  so 
treated.  The  cause  why  this  was  overlooked  by  Blackstone  seems 
to  be  that  in  this,  as  in  other  instances,  the  rights  are  not  explained 
by  the  Eoman  lawyers  directly,  but  only  by  implication,  under  the 
head  of  delicts  ;  and  the  explanation  nowhere  else  occurs."(67) 

(66)  Hale  makes  in  reality  four  divisions,  ty  treating  the  right  to  reputation  as 
a  distinct  third,  instead  of  including  it  under  security.  He  recognizes  the  right 
of  property  as  co-ordinate  with  these  three,  but  does  not  give  it  even  a  formal 
place,  referring  it  altogether  to  the  jura  rerum.    Hale's  Analysis,  p.  2. 

(67)  Austin's  Lectures,  Vol.  II,  p.  754. 
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It  does  not  seem  to  occur  to  Mr.  Austin  that  if  Bluckstone  had 
followed  the  Roman  lawyers  so  ignorantly  as  he  supposes,  he  too 
would  have  treated  these  rigiits  only  under  the  head  of  delicts,  as 
he  had  the  very  best  opportunity  to  do,  from  the  peculiar  nature  of 
his  arrangement. 

Nor  does  he  explain  why  in  his  ignorance  Blackstone  treated  two 
of  these  rights  here  and  not  the  third.  'J'his  one  fact  might  have 
suggested  to  him,  if  he  had  really  tried  to  undei-stand  Blackstonc's 
true  purpose  and  method,  that  the  latter  probably  had  some  reason, 
satisfactory  to  himself  at  least,  for  the  novel  arrangement  he  adopted. 
In  all  probability,  Blackstone  knew  Ijetter  than  Mr.  Austin,  not 
only  the  nature  of  the  change  he  desired  to  make,  but  also  the 
nature  of  the  former  system  which  he  meant  to  change.  Mr.  Austin 
has  said  more  than  once,  that  he  could  not  understand  why  the  law 
of  thmgs  was  so  called,  or  what  was  the  criterion  distinguishing  the 
law  of  persons  from  the  law  of  things.  The  only  point  of  which  he 
seems  confident,  is  that  the  law  of  things  does  not  relate  to  things, 
and  does  relate  to  rights  and  duties  generally,  or  to  all  rights  and 
duties,  except  those  constituting  status  or  conditions.(68)  Black- 
stone could  at  least  have  told  him  that  the  Law  of  Things,  as  the 
term  is  used  by  the  earlier  civilians,  meant  ju;?t  what  the  words 
implied:  that  "things,"  here  and  throughout  the  Roman  Law,  was 
equivalent  to  "  objects  of  a  right ; "  and  that  the  law  of  Things 
treated  rights  and  duties  generally,  onl}'  because  it  treated  the  law 
with  reference  to  its  ol^jects  only,  and  therefore  of  necessity  omit- 
ted all  reference  to  the  rules  relating  to  particular  classes  of  pei-sons. 
If  it  had  comprised  such  rules,  it  would,  to  that  extent,  have  become 
at  once  a  Law  of  Persons.  He  could  further  have  informed  him 
that  the  law  rely  ting  to  the  rights  and  duties  of  all  perscms  alike 
was  referred  to  the  Law  of  Things,  not  because  it  related  to  all  jier- 
sous,  since  it  would  then  have  been  a  part  of  the  Law  of  Per- 
sons, but  because  in  the 'absence  of  any  personal  distinctions  by 
which  to  classify  it,  it  had  alw^ays  been  classified  and  described  by 
reference  to  its  various  objects.  And  if  our  belief,  as  to  Blackstonc's 
true  meaning  and  method,  be  the  correct  one,  he  could  finally  have 
informed  Mr.  Austm,  that  what  he  proposed  to  do  in  the  Commen- 

(68)  Austin's  Lectures,  II,  708.  The  whole  of  his  treatment  of  this  distinction, 
especially  in  Lecture  XL,  is  a  proof  of  the  hopeless  confusion  into  which  the  sim- 
plest ideas  can  be  thro\vn  by  a  mere  failure  to  seize  the  right  point  of  view. 
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taries  was  to  transfer  to  the  Law  of  Persons,  or  to  locate  in  their 
proper  place  among  the  E,ightrf  of  Persons,  all  such  rights  (and 
duties)  as  belonged  to  all  persons  alike,  except  such  as  had  for  their 
object  "  external  things  uncomieded  ivilh  ilte  person^ 

This  last  is  in  truth  the  cardinal  point  of  the  whole  matter. 
Blaelvstone  adopts  as  his  definition  of  a  "  thing,"  one  quite  diiferent 
from  that  employed  by  the  classical  jurists  ;  and  all  the  departure 
from  civilian  precedent  that  can  fairly  be  charged  to  him,  depends 
on,  and  is  to  be  explained  by  this  changed  sense,  iu  which  he  uses 
the  word  "  thing." 

The  student  of  the  Institutes  will  hardly  need  to  be  informed  that 
in  the  classical  jurists,  and  among  the  civilians  generally  (until  within 
the  last  centur}^),  the  term  res  and  the  term  "object  of  a  i-ight,"  are 
strictly  synonymous.  No  right  could  be  conceived,  the  object  of 
which  might  not  be  designated  as  res.  The  right  of  a  man  to  secu- 
rity, to  liberty,  to  reputation,  to  health,  had  for  the  object  of  each 
respectively,  a  "thing" — res — although  that  "thing"  was  merely 
the  right  itself,  so  to  speak,  objectified.  Hence  these  rights  as  well 
as  any  others,  could  be  included  among  the  jM?'e  rerum — rights  con- 
sidered in  reference  to  their  objects ;  they  gave  rise  to  actions  in 
rem,  and  they  were  excluded  from  the  jus  personarum,  which  was 
reserved  for  rights  appropriated  to  some  particular  class  ot  persons. 

Blackstone,  however,  changed  this  by  adding  to  the  word  thing, 
the  further  limitation  "  unconnected  with  the  person."  All  his  other 
changes  are  mere  consequences  of  this.  It  is  evident  that  security, 
liberty,  reputation,  health,  the  body,  limbs,  life  itself,  are  all  so  con- 
nected with  the  person,  that  they  cannot  be  treated  as  "things  "  under 
this  new  definition.  The  right  to  the  safe  enjoyment  of  all  these, 
is  still,  as  nuich  as  ever,  a  right  against  all  persons  wdiatsoever.  It 
is  a  jus  in  rem  if  you  please,  but  it  certainly  is  no  longer  a,  jus  rerum. 
There  is  but  one  alternative,  and  that  is  to  place  these  rights,  where 
under  Blackstone's  definition  they  properly  belong,  with  the  other 
rights  of  persons.  And  this  is  exactly  what  Blackstone  htis  done  in 
the  first  chapter  of  his  First  Book,  as  to  all  rights  but  those  of  prop- 
ei'ty.  On  the  other  hand,  he  has  included  in  his  Second  Book,  all 
rights  of  property — those  that  have  for  their  object  "  things  uncon- 
nected with  the  person."  Some  criticisms  may  be  made  on  the  suc- 
cess \\Aih.  which  he  has  excluded  from  this  category  all  that  should 
be  excluded.     The  uicorporeal  hereditaments  and  the  choses  in  action 
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were  (lifficultios  foirccl  \\\h)\\  liiiii,  and  which  he  lia.s  pcrli.'ip.s  df.-alt 
AviLh  M8  siicccsj.'it'ully  u«  lie  could.  ]ii  the  niulter  of  inheritance  or 
siicces^iion  {ErbvecliC)^  he  was  particularly  favored  by  Eugli.-sh  law. 
Avhich  does  not  recognize  the  successio  per  univerfiiUUta,  that  has 
been  such  a  peiplexity  to  the  civilians  of  the  last  centuiy.  IJut 
these  are  matters  of  detail  which  do  not  ati'cct  the  general  uniformity 
of  plan  between  the  classilication  of  the  civilians  and  that  of  Black- 
stone  and  his  followers. 

That  the  change  thus  made  by  Blackstone  in  the  conception  of  the 
jura  reram,  and  in  the  arrangement  of  the  whole  su))ject  that  de- 
pended upon  it,  was  intelligently  made,  and  for  reasons  that  to  him- 
self seemed  good  and  suthcient,  we  think  no  one  can  doubt  who  has 
examined  his  work  carefully  enough  to  see  how  consistently  the 
change  is  carried  out  in  all  its  details  and  consequences.  A  more 
difficult  question  is  it,  Avhether  the  change  is,  on  the  whole,  an  ad- 
vance in  the  science  of  law,  or  whether  it  is  a  mere  personal  caprice, 
such  as  have  in  all  ages  confused  the  orderly  advance  of  legal  science. 
This  question  may  be  stated  and  considered  in  twD  ways,  each  of 
whi(;h  will  be  the  more  conclusive  with  a  certain  class  of  minds.  Is 
the  change  based  on  correct  principles  ?  and  has  it  been  followed  by 
others  ? 

The  answer  to  the  former  question  must  depend  on  the  vicAV  we 
take  of  the  nature  of  a  right.  Is  this  subjective  or  olijective  in  its 
nature  ?  Is  it  something  inherent  in,  or  attached  to,  the  person,  or 
is  it  something  external  and  detached,  existing  apart  fi'om  the  per- 
son, though  poasessed  by  it,  tis  implied  in  the  common  phrases,  to 
have,  possess,  enjoy,  exercise,  lose  a  right  ? 

The  latter  seems  to  have  been  the  view  of  the  Roman  jurists,  so 
far  as  the  question  presented  itself  to  them  at  all.  It  is  imphed  in 
the  classification  of  all  rights  {jura)  among  res  or  the  objects  of  the 
law.(69)  It  is  implied  still  more  strongly  in  the  incidental  allusions 
to  rights  and  in  the  general  usage  of  the  term  by  the  classical  jurists. 
Thus  the  status  of  a  full  Roman  citizen,  one  who  is  not  only  free 
and  a  citizen,  but  belongs  to  a  Roman  family,  is  expressed  by  saving 
"p-e^iMs"  or  "■  gentem  habet,'\70)  and  that  of  a  freeman,  by  the  ex- 
pression "^;055e5S2b  mgenuitatisJ\ll)    Still  more  striking  is  the  oppo- 

(G9)  Inst.  lib.  II,  tit.  2,  §  2.  Gaius  II,  14.  Dig.  Ub.  I,  tit.  8,  1,  1.  Sandai-s' 
In trod.  §  51. 

(70)  Dig-.  XXII,  3,  1  (Papinian). 

(71)  Dig.  XXII,  3,  14  (Ulpian). 
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site  expression,  '•^ j)ossessio  serviiu(is.^\7 2)  And  even  where  a  distinc- 
tion was  made  between  possessw  and  qua,s-i posse^sio,  the  latter  phrase 
Avas  used  not  only  for  rights  of  a  peculiarly  personal  character,  but 
also  for  servitudes  and  incorporeal  rights  generally,  showing  that  no 
diflerence  was  perceived  between  the  possession  of  a  right  of  way  or 
of  drawing  water  and  that  of  liberty  or  citizenship. 

The  clearest  evidence  of  this  is  in  the  actiones  jjroejudiciales,  in 
which  questions  of  statius  or  personal  condition  were  at  issue.  These 
were  actions  m  rem,  though  all  that  they  sought  was  the  ascertain- 
ment of  a  fact  or  the  judicial  declaration  of  a  right.(73)  Here  we 
see  a  purely  abstract  right,  like  that  to  liberty  or  to  the  position  of 
a  son,  treated  as  res  and  made  the  object  of  a  vindicaiio. 

So  far  as  the  Romans  themselves  are  concerned,  this  usage  may 
have  been  an  unconscious  one,  not  involving  any  distinct  affirmation 
of  doctrine,  like  the  colloquial  usage  of  our  own  day  already  re- 
fen'ed  to.  It  might  not  be  easy  to -piove  that  they  held  all  rights 
to  be  objective  in  their  nature.  But  their  notion  of  a  right 
was  essentially  that  of  something  owned  or  possessed.  This  w;is 
strengthened  by  the  fact,  existing  to-day  as  Avell  as  then,  that  all 
rights  must  become  rights  of  property,  to  be  fully  protected  by  the 
law.  The  purely  personal  rights  of  security,  liberty,  etc.,  can  only 
be  fully  protected,  even  now,  by  giving  an  equivalent  in  property 
for  their  infringement.  Even  in  other  classes  of  rights,  the  Eoman 
law  did  not  recognize  as  such,  any  right  that  did  not  admit  of  an 
equivalent  in  money,  or  monej^'s  worth  ;(74)  while  the  most  that 
can  be  safely  affirmed  on  the  other  side  is  that  they  ignored  the  ex- 
istence of  such  rights  as  could  not  be  classed  among  things.  Rights 
of  security  and  liberty  were  of  much  less  account  in  the  Roman 
private  Uiav  than  in  the  English  ;  and  as  when  violated  they  always 
took  the  form  of  rights  to  compensation,  the  confusion  with  rights 
of  property  wiis  easy,  and  the  need  of  a  class  of  strictly  ^personal 
rights  wiis  not  felt. 

(72)  Dig.  XLI,  2,  3,  §  10  (Paulus). 

(73)  Inst.  IV,  6,  §  13.  Dig-.  VI,  1,  1,  §  2,  and  XXV,  3,  5,  §  IS.  MuhlenbrucL, 
DoctHna  Pandectarum  I,  §  152. 

(74)  Dig.  XL,  7,  9,  §  2.  XIX,  .5,  7.  XLV,  1,  38,  §  17,  95.  Professor  "Windsdicid 
has  tried  to  explain  away  these  passages  (Pandekten,  B'd.  II,  p.  2-4,  §  251,  note  ',\), 
but  his  argument  does  not  show  any  positive  recognition  of  mei-ely  personal  i-i<;-hts, 
and  therefore  is  not  inconsistent  with  what  has  been  said  above  of  the  position  of 
the  classical  jurists. 
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But  after  the  revival  of  the  Roman  hiw  in  the  middle  ages,  there 
IS  no  farther  doubt  or  ambiguity  on  this  point.  Every  right  was 
assimilated  to  a  right  of  property  ;  if  it  had  no  natural  external 
object,  the  contents  of  the  right  were  figured  as  such,  and  the  right 
identitied  wath  this  object  as  something  possessed  by  the  subject  of 
the  right.  The  canon  law  reveals  the  ideas  of  the  time  more  clearly 
than  the  civil ;  it  applies  the  conception  and  remedies  of  possession 
to  a  great  variety  of  incorporeal  rights,  ecclesiastical  and  temporal 
offices  and  dignities,  rights  of  reputation,  marital  rights,  etc.  Indeed 
there  was  no  class  of  rights  to  which  the  doctrine  of  possession  did 
not  apply  ;  and  wherever  the  doctrine  of  possession  applied,  the 
right  as  an  inevitable  result  became  an  object,  a  thing,  unconnected 
with  the  person. (75)  These  doctrines  of  the  canon  law  influenced 
both  the  theory  and  practice  of  the  temporal  courts  throughout  the 
middle  ages.  In  Germany,  as  Professor  Windscheid  informs  us, 
down  to  the  18th  century,  possession  was  predicated  of  family-rights, 
such  as  those  of  a  husband  or  a  father,  of  rights  of  nobility,  citizen- 
ship, personal  liberty,  relationship,  rights  to  office,  rights  to  reputa- 
tion, etc.  ;  while  it  was  a  contested  question,  as  it  had  been  in  the 
canon  law,  whether  it  Avas  applicable  to  purely  personal  obligations. 

If  Blackstone  had  followed  the  great  body  of  his  predecessors  in 
this  direction,  he  would  have  escaped  the  censure  which  Mr.  Austin 
gives  him. (7  6)  He  would  have  included  the  rights  of  security  and 
liberty  (or  rather  the  security  and  the  liberty  which  are  the  imagin- 
ary object  of  such  rights)  among  the  Rights  of  Things,  in  his  second 
book.  But  he  would  have  been  inconsistent  with  his  own  theory  of 
absolute  rights  ;  he  would  also  have  been  inconsistent  with  the  theory 
that  rights  are  subjective,  inherent  in  or  attached  to  the  person, 
which  was  already  beginning  to  supersede  the  views  w- e  have  been 
describing  upon  the  continent,  although  Blackstone  is  fairly  entitled 
to  the  credit,  we  believe,  of  being  the  first  to  appreciate  the  change 
that  the  new  theory  required  in  the  classification  of  the  law. 

This,  which  is  termed  the  "  subjective  "  notion  of  a  right,  undoubt- 
edly owes  its  origin  to  the  theory  of  a  Law  of  Nature,  current  in 
the  17th  and  18th  centuries  :  a  theory  which  has  expiated  its  unde- 
served popularity  at  one  time,  by  a  great  deal  of  undeserved  abuse 
and  ridicule  siuce.     However  baseless  in  itself  as  a  theory  of  the 

(75)  B.  Windscheid,  Lehrlmch  des  Pandektenrechts  (1870),  B'd  II,  §  464,  note  5. 

(76)  Austin,  Lectures,  etc.,  Vol.  II,  pp.  755,  762. 
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whole  ^y^tem  of  law,  it  undoubtedly  gave  a  great  impulse  to  human 
thought  and  led  to  the  correction  of  a  host  of  venerable  errors  and 
fallacies.     Among  the  rest  of  these  was  the  notion  above  described, 
that  all  rights  were  necessarily  objective,  or  something  possessed  by 
persons,  just  as  they  possessed  houses  and  chattels.     We  owe  to  it 
the  modern  conception  of  a  right,  as  something  inherent  in  ihe  per- 
son— a  power  or  faculty  of  acting,  within  such  limits  as  the  hnvs 
prescribe,  that  operates  on  external  things,  but  is  in  itself  an  essential 
part  of  the  subject's  personality.     The  recognition  of  this  by  all 
recent  writers  in  law,  is  too  evident  to  need  proof  Ijy  citations. 
Blackstone's  merits  consisted  in  his  having  perceived,  before  any  of 
his  contemporaries,  that  this  involved  a  new  statement  of  the  Law 
of  Persons,  that  the  iJiings  which  formed  the  objects  of  such  rights 
as  security  and  liberty  were  mere  abstractions,  not  to  say  fictions, 
and  that  the  rights  themselves,  "concerning  and  being  annexed  to 
the  persons  of  men  "  (I,  122),  nmst  be  treated  in  connection  with 
the  person.     In  this  he  has  been  followed  by  nearly  all  the  civilians 
of  the  present  century  ;  and  this  fact  may  serve  as  an  answer  to  the 
second  question  above  stated.     Professor  AVmdscheid,  in  the  passage 
above  quoted   in  part,  goes  on  to  say,  that  in  the  present  century, 
Savigny's  influence  has  made  a  great  change  in  the  doctrine  of  pos- 
session, and  consequently  in  the  view  of  rights  as  objective  or  capable 
of  possession.     Savigny  limits  the  doctrine  of  possession  to  rights 
connected  with  external  things,  excluding  those  of  ^;er6ona/  status 
and  obligations.     This  is  a  mere  corollary  to  the  change  instituted 
b}'  Blackstone  almost  half  a  century  earlier.     But  the  fullest  con- 
lirmatioii  of  Blackstone's  change  will  be  found  i]i  the  classification 
adopted  by  all  the  most  recent  civilians.     None  of  them,  so  far  as 
our  knowledge  extends,  adhere  to  the  old  division  advocated  by 
Austin,  in  which  the  Law  of  Things  comprehends  the  entire  law, 
except  the  mere  description  of  status.     All  of  them  have  a  class  of 
personal  rights,  corresponding  more  or  less  closely  to  those  in  Black- 
stone's First  Book.     Some(77)  go  further  and  recognize  a  distinct 
cliiss  which  not  only  belong  to  persons,  but  constitute,  so  to  speak, 
a  part  of  the  personality.     They  have  no  objects,  at  lejist  no  objects 
"  unconnected  with  the  person,"  and  yet  are  rights  in  rem  as  distinct 
from  oblis^ations. 

(77)  G.  P.  Puchta,  InsUtutioJieti,  I,  §  30.     Pandekten,  §  114,  et  seq.     Cf.  "Wind 
Bcheid,  Pandekten,  §  30,  notes  1,  2. 
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The  direct  correspondence  of  this  chiss  of  liirhts  to  Blacksone's 
a))sohite  I'ights  of  security  and  lil)erty  is  shown  by  the  fact,  men- 
tioned by  a  jurist(78)  who  docs  not  agi'ce  in  the  chissihcation,  that 
"the  formation  of  this  category  of  rights  has  been  under  the  influ- 
ence of  the  Roman  jm  quod  ud  personas  allinet,  embracing  the  rules 
that  rehite  to  the  person  when  it  is  not  regarded  as  standing  in  any 
rehition  to  property,  and  treathig  of  what  lias  been  called  the  .Htaliin 
libertcdw,  civitalis,  familioe.^^ 

The  great  majority  of  the  modern  civilians  following  Savigny 
recognize  only  the  different  kinds  of  status  produced  by  the  mod- 
ern family  (famiUenrecki),  as  corresponding  to  the  jus  personarum, 
and  get  rid  of  the  clifSculty  by  throwing  the  whole  description  of 
the  j:)e;',son  into  a  so-called  "general  part"  of  their  treatises.  Upon 
their  methods  of  classification  it  is  not  the  business  of  this  Introduc- 
tion to  comment.  But  they  recognize  the  accuracy  of  the  distinc- 
tion first  made  by  Blackstone  by  limiting  the  Law  of  Things,  as  he 
did,  to  objects  unconnected  with  the  person.  Or  to  speak  more 
accurately,  they  usually  limit  the  law  of  things  in  their  own  termi- 
nology {sachenrecht)  still  more  closely,  to  the  jura  in  re,  and  then 
introduce  a  category  of  law  of  property  {vermogensrecJd)  including 
the  hiw  of  things  and  the  law  of  obligations,  which  corresponds  with 
almost  perfect  accuracy  to  Blackstone's  Second  Book,  or  Rights  of 
Things. 

The  student  of  the  common  law,  who  wishes  to  comprehend  that 
law  is  a  science,  can  hardly  find  better  employment  than  to  work 
out  the  very  rough  and  imperfect  sketch  here  given  into  its  details. 
It  will  prove  to  him  that  Blaclvstone  and  his  system  are  entitled  to 
much  more  respect  than  they  have  received  of  late  from  those  who 
have  taken  the  scientific  aspect  of  the  common  law  into  their  espe- 
cial keeping.  But  this  is  a  small  matter,  comparatively  speaking. 
The  task  wdll  also  show  him  that  cdl  law,  properly  studied,  is  one 
s^'stem,  one  science,  and  that  no  man  has  ever  done  anything  of 
real  value  to  the  grand  edifice  unless,  like  Blackstone,  he  was  willing 
to  follow  the  plans  of  the  Great  Architect,  revealed  in  history,  aud 
lay  his  stone  in  the  courses  prepared  for  it  by  preceding  generations. 

W.  G.  U. 
Iowa  Citv,  December,  1875. 

(78)  Winscheid,  uhi  sicpra,  note  2. 
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This  Edition  of  the  'Institutes'  has  been  in  a  jrreat  measure  rewi-it- 
ten.  The  admirable  and  exhaustive  work  of  Demangeat  ('  Couis 
Elementaire  du  Droit  Eomain')  has  supplied  so  much  new  material, 
and  suggested  so  many  alterations,  and  Mr.  Poste  in  his  edition  of 
'  Gains  '  has  contributed  so  much  that  bears  on  some  of  the  subjects 
treated  in  the  '  Institutes,'  that  I  have  found  it  necessaiy  to  make 
many  revisions  of  the  Notes  and  some  additions  to  them.  I  have, 
however,  endeavored,  in  a  work  which  is  only  intended  for  those 
who  are  unacquainted  with  Roman  law,  to  state  nothing  but  what 
a  beginner  can  understand,  and  to  avoid  as  much  as  possible  all  diffi- 
cult and  controverted  points. 

I  must  repeat  what  I  stated  in  the  Preface  to  the  first  edition,  that 
hi  preparing  this  volume  originally,  I  was  under  obligations  to  the 
French  edition  by  Ortolan  so  great  as  to  call  for  the  amplest  acknowl- 
edgment. I  also  derived  great  assistance  fi'om  the  edition  by  Ducaur- 
roy,  and  from  the  'Manuel  du  Droit  Eomain'  of  Lagrange,  as  well 
as  from  the  '  Commentaries'  of  Warnkcenio;,  and  the  '  Institutes  '  of 
Puchta.  In  the  Introduction  is  embodied  much  that  was  suggested 
by  the  *  Histoire  de  la  Legislation  Eomaine '  and  the  '  Generalisation 
du  Droit  Eomain '  of  Ortolan,  and  b}'  the  first  volume  of  the  'Insti- 
tutes '  of  Puchta.  In  the  translation  I  was  greatly  assisted  by  the 
French  translations  of  Ortolan  and  Ducaurroy,  as  well  as  by  the 
translations  in  English  of  Harris  and  Cooperc 
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Under  each  paragraph  of  the  text  are  placed  references  to  the 
parallel  passages  of  the  '  Institutes '  of  Gaius,  of  the  '  Digest,'  and 
the  '  Code.'  These  references  ai'e  nearly  the  same  as  those  given  in 
the  '  Juris  Civilis  Enchiridium.'  The  text  is  almost  the  same  through- 
out as  that  given  in  the  '  Corpus  Juris,'  edited  by  the  Kriegels, 
Leipsic,  1848. 

At  the  end  of  the  volume  I  have  given  a  Summary  of  the  princi- 
pal contents  of  the  Text  and  Notes.  As  the  arrangement  of  the 
•  Institutes'  is  often  deficient  in  method,  and  as  the  transition  from 
the  text  to  the  notes  makes  the  combination  of  the  materials  they 
respectively^  supply  sometimes  a  little  difficult,  I  have  thought  a 
Suumiaiy  might  be  useful  to  those  to  whom  the  whole  subject  is 

new. 

T.  C.  S. 


INTRODUCTION. 


1.  The  legislation  of  Justinian  belongs  to  the  latest  period  of  the 
history  of  Roman  law.  During  the  long  space  of  preced-  Object  of  the 
ing  centuries  the  law  had  undergone  as  many  changes  as  ^^i^'oduction. 
the  State  itself.  The  Institutes  of  Justinian  embody  principles  and 
ideas  of  law  which  had  been  the  slow  growth  of  ages,  and  which,  dating 
their  origin  back  to  the  first  beginning  of  the  Roman  people,  had  been 
only  gradually  unfolded,  modified,  and  matured.  It  is  as  impossible 
to  understand  the  Institutes,  without  having  a  slight  knowledge  of  the 
position  the  work  occupies  in  the  history  of  Roman  law,  as  it  is  to 
understand  the  history  of  the  Eastern  Empire  without  having  studied! 
that  of  the  Western  Empire  and  of  the  Republic.  Many,  also,  of  the- 
leading  principles  of  Roman  law  contained  in  the  Institutes  are  unfa- 
miliar to  the  English  reader,  and  though  they  may  be  learnt  by  a  peru- 
sal of  the  work  itself,  the  reader,  to  whom  the  subject  is  new,  may  be 
glad  to  anticipate  the  study  of  details  by  having  placed  before  him  a 
general  sketch  of  the  part  of  law  on  which  he  is  about  to  enter.  It  is 
proposed,  therefore,  in  this  Introduction,  to  give  first  an  outline  of 
the  history  of  Roman  law,  and  then  an  outline  of  Roman  private  law. 
Each,  however,  will  only  be  given  with  the  very  moderate  degree  of 
fulness  proper  to  a  sketch  intended  to  be  merely  a  preliminary  to  the 
study  of  the  Institutes. 


HISTORY   OF   ROMAN   LAW. 

2.  However  obscure  may  be  the  history  of  early  Rome,  we  cannot 
doubt  that  Roman  citizens  were,  from  a  very  early  period,   tt.  . 
composed  of  two  distinct  bodies,  the  populus  and  the  plebs,  early  Maine. 
of  which  the  first  alone  originally  possessed  all  political  Populm. 

power,  and  the  members  of  which  were  bound  together  by  peculiar  reli- 
gious ties.  Nor  can  we  have  any  reasonable  doubt  about  the  general  fea- 
tures of  the  constitution  of  the  populus.    Whatever  may  have  been  their 
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origin,  it  consisted  of  three  tribes.  Each  tribe  was  divided  into  ten 
curia,  and  each  curia  into  ten  dectirice ;  another  name  for  a  decuria  was 
a  gens,  and  it  included  a  great  number  of  distinct  families,  united  by- 
having  common  sacred  rites,  and  bearing  a  common  name.  It  was  not 
necessary  that  there  should  be  any  tie  of  blood  between  these  different 
families,  in  order  that  they  should  form  part  of  the  same  gens;  but  a 
pure  unspotted  pedigree,  ancient  enough  to  have  no  known  beginning, 
was  claimed  by  every  member  of  a  gens,*  and  there  was  a  theoretical 
equality  among  all  the  members  of  the  whole  tribe.  The  heads  of  the 
different  families  in  these  hundred  gentes  met  together  in  a  great  coun- 
cil called  the  council  of  the  curies  (comitia  curiata).  A  smaller  body  of 
one  hundred,  answering  in  number  to  the  gentes,  and  called  the  Senate, 
was  charged  with  the  office  of  initiating  the  more  important  questions 
submitted  to  the  great  council ;  and  a  king,  nominated  by  the  senate, 
but  chosen  by  the  curies,t  presided  over  the  w^hole  body,  and  was 
charged  with  the  functions  of  executive  government. 

3.  The  populus  was  also  bound  together  by  strong  religious  ties. 
Religious  What  was  most  peculiar  in  the  religion  of  Rome  was  its 
system.         intimate  connection  with  the  civil  polity.     The  heads  of 

^religion  w^ere  not  a  priestly  caste,  but  were  citizens,  in  all  other  respects 
-like  their  fellows,  except  that  they  were  invested  with  peculiar  sacred 
-offices.  The  king  was  at  the  head  of  the  religious  body  ;  and  beneath 
Ihim  were  augurs  and  other  functionaries  of  the  ceremonies  of  religion. 
The  whole  body  of  the  populus  had  a  place  in  the  religious  system  of 
the  State.  The  mere  fact  of  birth  in  one  of  the  familicb  forming  part 
•  of  a  gens  gave  admittance  to  a  sacred  circle  which  was  closed  to  all 
besides.  Those  in  this  circle  w^ere  surrounded  by  religions  ceremonies 
from  their  cradle  to  their  grave.  Every  important  act  of  their  life  was 
sanctioned  by  solemn  rites.  Every  division  and  subdivision  of  the 
State  to  which  they  belonged  had  its  own  peculiar  sacred  ceremonies. 
The  individual,  the  family,  the  gens,  were  all  under  the  guardianship 
of  their  respective  tutelary  deities.  Every  locality  with  which  they 
were  familiar  was  sacred  to  some  patron  god.  The  calendar  was 
marked  out  by  the  services  of  religion ;  the  pleasure  of  the  gods 
arranged  the  times  of  business  and  leisure  ;  and  a  constantly-superin- 
tending Providence  watched  over  the  councils  of  the  State,  and  showed, 
by  signs  which  the  wise  cou-ld  understand,  approval  or  displeasure  of 
:all  that  was  undertaken. 

4.  By  the  side  of  this  associated  body  there  was  another  element  of 

*  Gentile.'^  sunt,  qui  ivter  se  eodem  nomine  sunt;  7ion  est  satis:  qui  ab  ingenuis 
■  oriundi  sunt ;  ne  id  quidena  satis  est :  quorum,  majorum  nemo  servitutem  servivit  : 
ahest  etiam  nunc  qiu  caplte  non  sunt  demimtti. — Cicero,  Topic.  6. 

t  Qidr'ttf,  regem  create ;  ita  Patrihus  vistmi  est. — Liv.  i.  17. 
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llie  State,  occupying  a  position  very  differetit  from  tJiat 
which  was  occupied  by  this  jtrivileged  (•oniniunity.  Tlie 
pivbs  was  probably  formed  by  tlic  irdiabitants  of  conquered  towns  being 
brought  to  Rome;  perhajts  also  by  the  influx  of  vohnitary  settlers. 
These  new-comers,  or,  if  we  ai'e  to  suppose  that  tlie  plehn  was  coeval  witli 
the  populus,  these  strangers,  remained  witliout  the  political  circle  which 
included  the  populus.  They  belonged  to  no  geni<,^^  had  no  place  in  the 
•lomitia^  no  share  in  the  legislative  or  executive  governmeiit ;  as  little  had 
ihey  any  share  in  the  jus  sacrum.  They  were  as  much  excluded  from 
:he  pale  of  the  peculiar  divine  law  as  from  that  of  the  peculiar  public  law 
)f  the  ruling  body.  Even  the  Servian  constitution,  and  the  formation 
)f  the  thirty  tribes,  laid  the  foundation  of  future  change,  rather  than 
altered  in  early  times  the  basis  on  which  existin'g  institutions  were 
founded.  The  centuries  opened  to  the  plebs  a  door  to  political  power 
yy  making  the  two  orders  meet  on  the  common  ground  of  a  graduated 
scale  of  property  ;  and  the  constitution  of  the  thirty  tribes  marked  oflf 
iie  inhabitants  of  the  town  and  country  into  small  local  divisions,  in 
;he  comitia  of  Avhich  the  plebs  had  of  course  the  preponderance,  if  it  is 
;;o  be  supposed  that  the  tribes  had  any  recognized  comitia  before  the 
^.nstitution  of  tribunes  at  the  beginning  of  the  Republican  period.  But 
though  the  co7nitia  centuriata  took  away  ultimately  almost  all  political 
power  from  the  comitia  curiata,  still  the  old  relations  of  the  .difierent 
members  of  the  body  politic  remained,  in  theory  at  least,  long  unim- 
paired. The  curies  alone  could  give  the  religious  sanction  which  Avas 
indispensable  to  the  validity  of  the  resolutions  of  the  centuries,  and  the 
plebs  was  as  much  as  ever  excluded  from  admission  into  the  body  of  the 
populus,  fenced  round  with  its  impassable  wall  of  religious  privileges, 
although  the  plebs  and  the  populus  were  governed  for  the  most  part  by 
the  same  rules  of  private  law. 

5.  There  could  be  very  little  direct  la\v-making,  except  to  meet  tem- 
porary emergencies,  in  such  a  community  as  early  Rome.  Legislation  in 
What  laws  were  made,  were  first  proposed,  arranged,  and  early  Rome. 
determined  on  by  the  Senate,  under  the  guidance  of  its  chief  magis- 
trate, the  king,  and  then  submitted  to  the  highest  source  of  power,  the 
co^nitia  curiata.  After  the  institution  of  the  centuries,  the  camitki  cen- 
iuriata  gradually  succeeded  to  the  political  power  of  the  curiata,  and 
the  curies  only  met  to  give  a  formal  religious  sanction  to  the  resolu- 
tions of  the  centuries.  The  king  published  regulations  on  matters  th*t 
fell  exclusively"  within  his  province  as  pontifex  maximus,  and  a  collec 

*  The  position  of  the  plebeian  families  included  in  the  gentes  Avas  so  exceptional, 
and  is  so  obscure,  that  we  need  not  qualify  the  g-eneral  statement  that  the  plebs  did 
not  belong  to  a  gen^s,  especially  if  the  expression  in  the  text  is  considered  as  refer- 
ring to  the  early  times  of  Rome. 
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tion  of  these  leges  regiae,  which  were  probaoiv  uothitig  more  than  by 
laws  for  the  conduct  of  religions  ceremonies,    was  made,  or  said  to  be 
made,  by  Papirius,  who  lived  in  the  time  of  Tarquiniiis  Superbus.* 

6.  The   king  w\as  the  supreme  judge  in  all  causes.     But  if,  in  a 

criminal  trial,  the  accused  was  a  member  of  tlie  popidus, 
ti  ges.  j^^  could  appeal  from  the  king  to  the  comitia  curiata.  If 
the  accused  was  a  plebeian,  he  had  no  tribunal  to  which  he  could  ap- 
peal, until,  shortly  after  the  expulsion  of  the  kings,  the  Valerian  laws 
transferred  appeals  to  the  comitia  centuriata^  of  which  the  plebs  formed 
a  part.  Civil  causes  were  decided  by  the  king  in  his  quality  of  pontifex 
maccimus,  or  by  the  subordinate  pontiflces  acting  under  him,  as  all  the 
private  law  of  the  populus  was  so  mixed  up  with  the  sacred  law,  that  it 
was  part  of  the  duty  of  a  pontifex  to  know  and  guard  its  provisions.! 

7.  After  the  expulsion  of  the  kings,  the  struggle  between  the  pkhs 

and  the  populus  became  gradually  more  and  more  serious. 
Plehs  after  the  Besides  the  right  of  appeal  to  the  centuries  secured  by 
expulsion  of  the  lex  Valeria  in  every  case  when  a  citizen  was  con- 
demned to  death,  the  secession  to  the  Aventine  in  260 
A..U.C.  wrung  from  the  patres  a  cancelment  of  the  existing  debts,  was 
the  creation  of  tribunes,  at  first  two  in  number,  then  jive,  and  after- 
wards ten,  to  defend  the  plebs.  These  champio-ns  of  the  lower  order 
of  the  State  gave  great  additional  importance  and  a  new  character,  or 
perhaps  a  beginning,  to  the  comitia  tributa,  which  now  had  to  elect 
magistrates,  who  Avere  protected  themselves  by  a  sacred  character,  and 
were  specially  commissioned  to  maintain  the  interest  of  their  fellow- 
tribesmen.  But  the  plebs  had  to  struggle  with  an  evil  which  no  partial 
remedies  could  meet.  There  was  no  body  of  laws  to  which  they  could 
appeal  in  case  they  were  wronged.  The  whole  administration  of  the 
laws  was  in  the  hands  of  the  patricians,  and  there  was  no  appeal  from 
the  decision  of  the  magistrate  except  in  cases  where  life  was  at  stake, 
or  unless  the  injury,  inflicted  by  wilful  perversion  of  the  law,  was  great 
enough,  as  in  the  memorable  instance  of  Virginia,  to  rouse  the  wronged 
to  the  redress  of  physical  force.  Many  of  the  rights  which  theoretically 
belonged  to  the  plebeians  as  having  the  same  private  law^  with  the 
popiclhs,  were  practically  denied  them.  At  last,  a  successful  revolution 
enabled  the  plebs  to  insist  on  a  changed  form  of  political  government, 


*  There  is  no  reason  to  doubt  that  Papirius  was  a  real  person  (Dionys.  iii.  86). 
But  when  Pomponius  speaks  of  his  collection  as  the  jus  civile  papirianum  (D.  i.  2. 
2.  2),  he  probably  uses  the  term  not  with  reference  to  the  real  work  of  Papirius, 
but  to  a  work  composed  towards  the  end  of  the  republic  by  Granius  Flaccus,  Be 
Jure  Papiriano  (D.  1.  16.  144). 

\  D.  i.  2.  2.  6. 
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which  might  open  the  door  of  power  and  office  to  tlie  nieinbers  of  their 
own  body,  and  supply  a  machinery  for  the  preparation  of  a  fixed  and 
permanent  body  of  law.  The  Decemvirate,  superseding  and  incorpo- 
rating into  itself  every  other  magistracy,  and  composed  of  an  equal 
number  of  patricians  and  plebeians,  was  formed  303  a.u.c.  for  the  pur- 
pose of  collecting  and  embodying  in  the  shape  of  written  law  all  tho.-e 
portions  of  the  customary  law  which  it  was  most  essential  for  the  due 
administration  of  justice  to  place  on  an  indisputable  footing,  and  pub- 
lish for  the  benefit  of  the  whole  body  of  citizens. 

8.  The  lavish  praises  bestowed  on  the 'laws  of  the  Twelve  Tables  by 
the  later  writers  of  Rome,  and  the  story  of  the  deputation  y^^,  Twdve 
sent  to  learn  the  laws  of  Greece,  would  give  us  an  idea  of  Tahlts. 
a  very  different  body  of  laws  from  that  which  these  Tables  actually 
presented.  We  should  expect  to  find  a  systematic  exposition  of  Roman 
public  and  private  law  as  it  existed  in  the  times  previous  to  the  Gallic 
invasion ;  and  to  find,  also,  that  the  whole  body  of  law  was  at  least 
colored  by  the  infusion  of  a  foreign  element.  We  should  naturally 
think  that  there  was  something  new  and  original  in  a  legislation  which 
Cicero  considers  as  almost  the  perfection  of  human  wisdom.*  The 
fragments  of  the  Twelve  Tables  which  remain  to  us  show  how  erroneous 
are  these  conceptions  of  their  contents.  There  is  nothing  whatsoever 
which  we  can  decidedly  pronounce  to  be  borrowed  from  a  foreign 
origin,  except  possibly  some  provisions  respecting  the  law  of  funerals, 
taken  from  the  laws  of  Solon.  These  Tables  contained,  for  the  most 
part,  short  enunciations  of  those  points  of  law  which  the  conduct  of  the 
affairs  of  daily  life  required  to  be  settled  and  publicly  announced.  The 
law  had  existed  before,  but  in  a  floating,  vague,  traditionary  shape, 
only  some  very  few  laws  having  been  engraved  on  tablets  and  publicly 
displayed-  The  Twelve  Tables  left  to  the  decision  of  the  magistrate, 
and  the  interpretation  of  those  skilled  in  law%  the  application  and 
exposition  of  these  principles ;  they  also  left  many  parts  of  the  cus- 
tomary law  wholly  untouched  on.  But  what  the  exigencies  of  the  time 
required  deciding,  they  decided ;  and  they  laid  a  firm  foundation  on 
which  the  structure  of  private  law  would  rest  for  the  future.  It  is  not. 
difficult  to  understand  how  this  was  esteemed  so  great  a  gain  to  the 
large  body  of  the  citizens,  that  these  laws  were  spoken  of  by  the 
ancients  as  the  creations  of  a  new  legislation. 

The  following  ai^  the  chief  prorisioiis  of  the  Twelve  Tables,  so  far  as 
they  are  known. f — 1.  The  First  Table  related  to  t?ie  proceedings  in  a 
civil  suit.     If  the  person  summoned  before  the  magistrate  would  not 

*  See  especially  Dt  Orat.  i.  43.  44, 

f  This  summary  is  taken  fi-oin  the  arrang-ement  of  the  supposed  contents  of  the 
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(.ome,  he  was  to  be  forced  to  go,  but  for  an  old  or  sick  man  a  beast  of 
burden  was  to  be  provided.  If  the  adversaries  could  agree  on  the  way, 
they  were  to  be  allowed  to  do  so.  If  not,  the  statements  of  both  were 
to  be  heard  before  midday  in  the  Comitium  or  the  Forum,  and  then, 
after  midday,  the  magistrate  was  to  adjudge  the  thing,  but  every  pro- 
cess was  to  be  stopped  at  sunset.  2.  The  Second  Table  lixed  the 
amount  to  be  deposited  in  the  action  by  wager,  and  provided  that 
the  affair  might  be  put  off  if  necessary,  as  if,  among  other  things,  the 
judge  or  arbiter  appointed  by  the  magistrate  was  ill ;  and  pointed 
out  how  witnesses  might  be-  summoned.  3.  The  Third  Table  was 
apparently  made  in  favor  of  debtors,  for  though  it  left  them  ulti- 
mately at  the  mercy  of  the  creditor,  it  gave  them  new  means  of  avert- 
ing their  fate.  They  were  to  have  thirty  days  before  any  steps  could 
be  taken  against  them  on  a  debt  confessed  or  decided  to  be  due. 
They  might  then  be  brought  before  a  magistrate,  and  unless  payment 
was  made  or  a  surety  (vindex)  found,  the  creditor  might  put  then] 
in  irons,  but  not  of  more  than  fifteen  pounds  weight,  and  must  give 
them  a  pound  of  flour  a  day.  This  could  last  for  sixty  days  only,  and 
the  debtor  had  meanwhile  to  be  produced  before  the  magistrate  to  show 
he  was  alive ;  and  notice  of  the  amount  of  the  debt  must  be  given  on 
three  market-days  by  the  creditor,  so  that  an  opportunity  of  raasoming 
the  debtor  might  be  given.  Then,  but  not  till  then,  the  debtor  was  at 
the  mercy  of  the  creditor,  who  could  sell  him  as  a  slave  or  kill  him,  and 
if  there  were  several  creditors,  they  might  hew  him  in  pieces,  and 
although  any  of  them  took  a  part  of  his  body  larger  in  proportion  than 
his  claim,  he  was  not  to  be  punished.  4.  The  Fourth  Table  referred 
to  the  father  of  the  family,  who  was  bidden  t&  destroy  deformed  chil- 
dren, and  whose  absolute  power  over  the  life  and  liberty  of  his  children 
was  established,  while  it  was  provided  that  if  he  sold  his  son  three 
times,  the  son  should  be  freed  from  his  power.  5.  The  Fifth  Table- 
related  to  inheritances  and  tutorships.  Women  Avere  to  be  in  perpetual 
tutorship,  except  the  vestal  virgins.  A  rnan  disposed  by  testament,  so 
was  the  law  to  be ;  but  if  he  died  intestate,  and  without  a  suiis  hereby 
his  nearest  agnati,  or,  in  default  of  &gnati,  the  gentilei'y  v^eie  to  take. 
The  agnati  were  to  be  tutors,  and  have  the  custody  of  madmen  who  had 
no  curators.  6.  The  Sixth  Table  referred  to  ownership,  amd  provided 
that  the  words  spoken  in  the  solemn  farms  of  transfer,  a  nexiim  m  man- 
cipium,  should  be  held  binding  ;  that  he  wlio  denied  them  sliould  pay 
double ;  that  ten  years'  possession  ftr  immoveables,^  and  one  for  move- 


Twelve  Tables  adopted  l)y  Oi-tolan  ;  but  in  many  points,  and  especially  in  the 
assifj'nment  to  a  pavlicTilar  Taljle  of  a  fragment^  this  ai-ran  genie  at  is  necessarily 
con]ectiU"al. 
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ables,  should  be  the  time  necessary  for  usucapion,  and  that  a  yeai 
should  suffice  for  the  usucapion  of  a  wife  by  her  husband,  unless  she 
absented  herself  for  three  nights  in  the  time  ;  that  no  one  not  a  Roman 
citizen  should  acquire  by  usucapion ;  and  that  materials  built  into  a 
house  should  not  be  reclaimed  by  their  owner,  at  least  until  the  build- 
ing was  taken  or  fell  down.  The  property  in  a  thing  sold  was  not  to 
l)ass  to  the  purchaser  until  the  vendor  was  satislied.  The  fictitious  suit 
ibr  the  triinsfer  of  property  called  in  jure  cessio,  and  mancipation,  were 
coniirnied.  7.  The  Seventh  Table  contained  provisions  as  to  buildings 
and  to  plots  of  land,  as  to  the  width  of  way  to  be  left,  as  to  overhanging 
trees,  and  so  forth ;  and  in  case  of  disputes  as  to  boundaries,  the  magis- 
trate was  to  appoint  arbitrators.  8.  The  Eighth  Table  dealt  witlj 
delicts.  It  prescribed  capital  punishment,  for  libellous  songs  and  out- 
rages. A  limb  was  to  be  given  for  a  limb,  three  hundred  asses  for  the 
tooth  of  a  free  man,  and  one  hundred  and  fifty  for  the  tooth  of  a  slave  ; 
for  an  injury  or  minor  outrage,  twenty-five  asses;  a  four-footed  beast 
doing  injury  might  be  given  up  to  whomsoever  it  injured,  in  lieu  oJ 
compensation.  The  noctural  devastation  of  crops  or  the  incendiarism 
of  a  building  was  punished  with  death.  Theft,  if  the  thief  was  caught 
red-handed,  w^as  to  be  punished  by  the  thief,  if  a  freeman,  being  given 
over  to  the  person  robbed,  and,  if  a  slave,  by  his  being  beaten  and 
thrown  from  the  Tarpeian  Rock ;  while  various  other  provisions  art- 
made  as  to  theft,  fixing  minor  penalties,  where  the  circumstances  weio 
not  so  gi-ave.  The  rate  of  interest  was  fixed  at  8^  per  cent,  per  annuuj 
{centesimce  usutcb),  and  the  usurer  who  exceeded  this  was  to  be  fined 
quadruple.  The  false  witness  was  to  be  thrown  from  the  Rock,  and 
the  witness,  in  a  solemn  form,  who  refused  his  testimony  was  to  be 
infamous ;  and  the  enchanter  and  poisoner  were  to  be  punished.  9.  The 
Ninth  Table  related  to  public  law,  and  provided  that  there  were  to  be 
no  privilegia,  or  laws  afl'ecting  individuals  only ;  that  the  centuries 
alone  could  pronounce  capital  sentence ;  that  the  judge  or  arbiter  taking 
a  bribe  should  be  punishable  capitally;  that  there  should  be  an  appeal 
to  the  people  from  every  penal  sentence ;  and  that  death  should  be  the 
punishment  of  leaguing  with  or  handing  over  a  citizen  to  the  enemy. 
10.  The  Tenth  Table  related  to  funerals,  limiting  the  ceremonies  and 
display  attending  them.  11.  The  Eleventh  Table  prohibited  the  mar- 
riage of  patricians  and  plebeians  ;  and  12.  The  Twelfth  Table  had  ref- 
erence to  some  miscellaneous  matters ;  as  that  a  slave  who  had  done  an 
injuTy  might  be  abandoned  to  the  person  injured,  in  lieu  of  compensa- 
tion. The  seizure  of  anything  belonging  to  the  debtor  {pigiwris  capio) 
was  permitted  when  the  debt  had  been  contracted,  or  the  sum  due  was 
to  be  expended,  for  sacrificial  purposes. 

It  will  be  observed  that  the  Twelve  Tables  recognize  four  of  the 
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actions  of  law,  the  nature  of  which  will  be  noticed  in  a  later  part  of  the 
Introduction,  viz.,  sacramentum,  judiciis  postulatio,  (in  the  shape  of  the 
arbitration  to  be  given  to  settle  boundaries),  manus  injectio,  and  pignoris 
capio.  They  further  recognise  the  distinction  between  the  magistrate  and 
the  judex,  which  was  the  characteristic  feature  of  Roman  procedure  ;  and 
probably  these  actions  of  law  and  this  distinction  between  the  judge  and 
the  magistrate  date  from  a  time  much  earlier  than  the  Twelve  Tables. 
Most,  too,  of  the  characteristic  points  of  Roman  civil  law  are  to  be  found  in 
the  Twelve  Tables.  The  patria  potestas,  usucapion,  tutelage,  testamen 
tary  and  intestate  succession,  the  nexum,  mancipatio,  all  are  enforced 
and  evidently  formed  part  of  the  ancient  customary  law  of  Rome. 
9.  The  Decern virate  was  nominally  intended  to  be  a  means  of  re- 
moving, as  far  as  was  then  thought  possible,  the  political 
laejit  of  poll-  distinction  between  the  orders.  How  little  the  object  was 
tical  eqiuiiity  really  accomplished  is  notorious.  Although  half  the  de- 
cemvirs were  plebeians,  the  suppression  of  the  meetings 
of  the  comitia  trihuta,  and  the  loss  of  tribunes,  was  poorly  compensated 
by  the  presence  of  magistrates  who  acted  in  conjunction  with  patri- 
cians, and  readily  yielded  deference  to  their  colleagues.  Besides,  the 
Two  Tables  added  in  the  year  of  the  second  Decemvirate  contained 
provisions  which  later  writers  considered  manifestly  unjust  ;*  and  we 
have  seen  that,  among  other  things,  they  expressly  refused  the  connu- 
bium  to  the  plehs.  The  Twelve  Tables,  as  fixing  and  proclaiming  the 
law,  were  undoubtedly  a  source  of  great  strength  to  the  plebeians,  and 
enabled  them  to  maintain  a  much  more  secure  position  in  their  future 
struggles ;  but  the  Decemvirate,  regarded  as  a  crisis  in  their  political 
history,  was  certainly  unfavorable  to  them.  Nothing  shows  more  com- 
pletely that  this  was  so  than  the  progress  they  made  immediately  after 
the  downfall  of  Appius  Claudius  and  his  colleagues.  The  laws  of  Ho- 
i-atius  and  Valerius  not  only  forbad  the  constitution  of  any  magistracy 
from  which  there  should  be  no  appeal,  but  provided  that  the  ordinances 
of  the  comitia  trihuta  should,  if  sanctioned  by  the  senate  and  the  curies, 
be  binding  on  all  Roman  citizens  ;  and  in  309,  only  four  years  after  the 
abolition  of  the  Decemvirate,  the  Canuleian  law  gave  the  connubium  to 
the  plehs,  and  the  marriage  of  a  patrician  with  a  plebeian  was  no  longer 
forbidden  by  law.  This  change  was  important,  not  only  as  removing 
a  distinction  mortifying  to  many  individuals  and  embarrassing  many 
of  the  relations  of  private  life,  but  as  breaking  through  one  of  the  bar- 
riers which  the  jiis  sacrum  had  hitherto  interposed  in  the  way  of  the 
plebsA     The  obstacle  of  a  religious  disqualification   was   the   reason 


*  Crc.  De  Rep.  ii.  37. 

t  Ideoque  deceminros  connnbium  diremisse,  ne  incertd  prole  auspicia   tiorharen- 
tm. — Liv.  iv.  6. 
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generally  assigned  by  the  populun  for  the  exclusion  of  plebeians  fron» 
public  offices  ;*  and  it  was  a  great  step  towards  political  equality  that 
the  objection  urged  to  marriages  between  the  two  orders — that  it  •would 
disturb  the  sacra  of  the  gentes — should  be  overcome.  The  advance  of  tlie 
plebs  to  political  equality  was,  however,  very  slow  ;  and  it  was  not  until  a 
century  and  a  half  had  elapsed  from  the  passing  of  the  Canuleian  law 
that  the  two  orders  were  placed  on  an  equal  footing.  AVe  may  take  the 
year  467  a.u.c,  the  date  of  the  lex  Hortensia,  as  the  period  when  we  can 
first  pronounce  that  the  distinction  of  the  two  orders  was  really  done 
away.  When  that  law  had  been  passed,  the  plebeian  had  a  full  share 
in  the  jus  publicum  and  the  j?j,s  sacrum.  The  ordinances  of  the  comitia 
trihuta  required  no  confirmation  of  the  curies,  no  sanction  of  the  Sen- 
ate ;  they  were  binding  on  the  whole  Roman  people  directly  they  were 
passed.  The  equality  between  the  two  orders  was  so  complete  that  the 
plebeian  could  become  consul,  censor,  prastor,  curule  iedile ;  he  could 
enter  the  Senate,  he  could  administer  justice ;  he  was  excluded  from 
none  of  the  privileges  of  the  ^ms  sacrum;  he  could  become  pontifex  and 
augur ;  and  though  he  could  not  of  course  take  part  in  any  of  the  sacra  be- 
longing to  particular  ^e?2tes,  go  through  certain  religious  ceremonies,  or  be 
engaged  in  the  service  of  particular  gods,  these  exceptions  did  not  lower 
his  political  position.  As  far  as  the  history  of  law  is  concerned,  we  may 
henceforward  lose  sightof  the  distinction  between  plebeian  and  patrician. 
10.  From  the  waitings  of  the  later  jurists,  and  especially  from  those 
of  Gains  and  Cicero,  and  from  the  fragments  of  the  Twelve  ^,  . 
Tables  that  have  come  down  to  us,  we  can  collect  the  es- 
sential features  of  the  private  law  of  Rome  in  its  earliest  period,  before 
a  general  advance  in  civilisation  had  modified  it.  This  early  law, 
which  rested  on  custom  as  its  foundation,  and  the  elements  of  which, 
except  so  far  as  appeared  in  the  laws  of  the  Twelve  Tables,  were  onl / 
known  by  tradition,  was  called  in  subsequent  times  the  jus  civile,  the 
peculiar  law  of  the  Roman  State.  The  history  of  Roman  law  is  the 
history  of  the  changes  introduced  into  this  law,  of  the  additions  made 
to  it,  and  of  the  method  adopted  in  the  process.  The  notion  of  a  body 
of  customary  law,  in  part  unwritten,  which  was  not  abrogated,  but  was 
evaded  or  amplified  by  persons  acting  under  the  ideas  of  later  times,  is 
the  notion  w^hich,  above  all  others,  must  be  embraced  clearly  by  any 
one  who  wishes  to  understand  Roman  law.  The  jus  civile  must  always 
be  taken  as  the  standing  point,  and  in  tracing  the  history  of  the  later 
law  we  have  always  to  trace  how,  while  the  jus  civile  still  remained  in 
force,  the  law  was  made  to  suit  the  requirements  of  different  periods 


*  Interroganti  tnhuno,  cur  plehe'mm  anisidem  fieri  non  oporteret  ?  respondit,  qitml 
nemo  pleheius  mispicia  haberet. — Liv.  iv.  t). 
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by  evading  or  adding  to  tlie  jus  ctcile.  It  was  only  in  the  later  day? 
of  the  Empire  that  the  jus  civile  began  to  be  swept  away.  When  we 
come  to  speak  of  the  contents  of  Roman  private  law,  we  shall  have  occa- 
sion to  notice  what  were  the  leading  features  of  the  jus  civile.  We  need 
not  at  present  do  more  than  say  that,  when  a  student  of  Roman  law 
lias  made  himself  acquainted  with  the  elementary  doctrines,  he  will 
tind  that  the  chief  of  these  peculiar  principles,  dating  from  an  unknown 
antiquity,  and  affecting  the  whole  body  of  later  jurisprudence,  are 
those  which  determine  the  position  of  a  father  of  a  family,  the  succes- 
sion to  his  estate,  and  the  contracts  and  actions  relating  to  the  chief 
possessions  of  an  agricultural  proprietor. 

11.  The  conquest  of  Italy  and  the  gradual  spread  of  Roman  conquest 
Conqiiest  of  materially  altered  the  character  of  the  legal  system.  A 
Italy.  branch  of  law  almost  entirely  new  sprang  up,  which  de- 

termined the  different  relations  in  which  the  conquered  cities  and 
nations  were  to  stand  with  reference  to  Rome  itself.  As  a  general  rule, 
and  as  compared  with  other  nations  of  antiquity,  Rome  governed  those 
whom  she  had  vanquished  with  wisdom  and  moderation.  Particular 
governors,  indeed,  abused  their  power ;  but  the  policy  of  the  State  was 
not  a  severe  one,  and  Rome  connected  herself  with  her  subject  allies  by 
conceding  them  privileges  proportionate  to  their  importance,  or  their 
services.  The  jus  Latinum  and  the  jus  Italicum  are  terms  familiar  to 
all  readers  of  Roman  history;  the  first  expressed  that,  with  various 
degrees  of  completeness,  the  rights  of  Roman  citizenship  were  accorded 
to  the  inhabitants  of  different  towns,  some  having  the  commercium  only, 
some  also  the  connuhium.  Towards  the  end  of  the  republic,  after 
the  Social  War  (a.u.c.  663),  the  distinction  of  the  Lati7iitas,.a,s  a  par- 
tial right  of  citizenship  attached  to  the  inhabitants  of  particular 
places,  disappeared  among  the  people  of  Italy.  The  lex  Junia  (a.u.c. 
664),  and  the  lex  Plautia  (a.u.c.  663)  gave  the  full  rights  of  citizenship 
to  almost  the  whole  of  Italy,  and  the  Italians  were  distributed  among 
the  thirty-five  tribes.  The  jus  Italicum  expressed  a  certain  amount  of 
municipal  independence  and  exemption  from  taxation,  attached  to  the 
different  places  on  which  the  right  was  bestowed.  The  citizens  of  some 
particular  places  in  the  provinces  possessed  the  jus  Latinum,  and  the 
jus  Italicum  was  attached  to  certain  privileged  cities ;  but  the  provinces 
generally  had  no  participation  in  either  right.  They  were  subject  to  a 
proconsul  or  propraetor,  paid  taxes  to  the  treasury  of  Rome,  and  had 
as  much  of  the  law  of  Rome  imposed  upon  them,  and  were  made  to 
conform  as  nearly  to  Roman  political  notions,  as  their  conquerors  con- 
sidered expedient.* 

*  See  Warnkcemo,  H'lst.  du  droit  romain  externe,  p.  70,  Savigny,  Gescldcht. 
Bom.  Rtchts,  vol.  1.  ch.  2. 
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12.  But  the  contact  of  Rome  with  foreign  natioiiH  produced  a  much 
more  remarkable  effect  on  Roman  law  than  the  introduction  of  a  new 
branch  of  law  regulating  the  position  of  suljject  nations.  It  wrought, 
or  at  least  contributed  largely  to  work,  a  revohition  in  the 
legal  notions  of  the  Roman  people.  It  forced  them  to  com-  ii,^,aii„.  law 
pare  other  systems  with  their  own.  In  the  language  of  ii^i'ler  the 
the  jurists,  it  brought  the  jus  gentium,  that  is,  the  law 
ascertained  to  obtain  generally  in  other  nations,  side  by  side  with  the 
jus  civile,  the  old  law  of  Rome.  The  prcetor  ptregnnus,  who  was  ap- 
pointed (a.u.c.  507)  to  adjudge  suits  in  which'  persons  who  were  not 
citizens  were  parties,  could  not  bind  strangers  within  the  naiTow  and 
technical  limits  in  which  Romans  were  accustomed  to  move.  Many  of 
the  most  important  parts  of  Roman  law  were  such  that  their  provisions 
could  not  be  extended  to  any  but  citizens.  No  one,  for  instance,  except 
a  citizen,  could  have  the  peculiar  ownership  termed  dominiura  ex  jure 
Quritium.  But  when  justice  and  reason  pronounced  a  stranger  to  be 
an  owner,  it  was  impossible  for  a  prcetor  not  to  recognize  an  ownership 
different  from  that  which  a  citizen  would  claim ;  and  what  magistrates 
were  obliged  to  do  in  the  case  of  strangers,  the  requirements  of  advanc- 
ing civilization  soon  induced  them  to  do  in  the  case  of  citizens.  They 
recognized  and  gave  effect  to  principles  different  from  those  of  the 
municipal  law  of  Rome.  This  municipal  law  remained  in  force  wher- 
ever its  provisions  could  give  all  that  was  required  to  do  substantial 
justice ;  but  when  they  could  not,  the  praetor  appealed  to  a  wider  law, 
and  sought  in  the  principles  of  equity  a  remedy  for  the  deficiencies  of 
the  jus  civile.  He  pronounced  decrees  (edicta),  laying  down  the  law  as 
he  conceived  it  ought  to  be,  if  it  was  to  regulate  aright  the  case  before 
him.  In  process  of  time  it  became  the  custom  for  the  praetor  to  collect 
into  one  edictum  the  rules  on  which  he  intended  to  act  during  his  ten- 
ure of  office,  and  to  publish  them  an  a  tablet  {in  albo)  at  the  commence- 
ment of  his  official  year.  The  edict,  put  forward  at  the  beginning  of 
the  year  of  office,  and  running  on  from  one  praetor  to  another,  was 
termed  edictum  perpetuwn.  How  much  the  praetor  was  aided  in  the 
formation  of  a  broader  and  more  comprehensive  system  of  law  by  a 
change  in  the  form  of  actions,  will  appear  when  we  come  to  speak  of 
the  system  of  civil  process.  By  degi-ees  such  a  system  was  introduced 
and  fully  established,  and  the  jus  honorarium,  the  law-  of  the  prcetors* 
{qui  honores  gerebant),  was  spoken  of  as  having  a  distinct  place  by  the 
side,  and  as  the  complement,  of  the  jus  civile. 

The  praters  gave  the  formula  of  an  action  to  the  judge.     For  many 

*  The  term  also  included  the  edicts  of  the  sediles  who  issued  decrees  in  matters 
that  came  specially  within  their  province. 
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,„,     .    ,         centuries  senators  alone  were  iudg-es  until  the  lex  Sem.pro- 

1  ht    )UClCJ€S*  «         t_- 

nia  (a.u.c.  632)  took  away  the  right  of  being  judges  from 
the  senators,  and  gave  it  to  the  knights.  After  a  series  of  contests,  the 
right  was  shared  by  the  two  orders,  and  extended  even  to  persons  of 
inferior  rank,  so  that  the  300  of  the  senatorial  times  had  become  4,000 
by  the  time  of  Augustus.  Besides  the  judges  placed  on  the  annual 
list  {in  alho  relati)  there  were  the  recuperatores,  who  w'ere  appoiTited  to 
determine  causes  to  which  peregrini  were  parties,  and  who  were  taken 
from  every  rank  for  the  special  occasion,  who  sat  three  or  more  togerhei', 
and  who  were  used  in  cases  requiring  despatch.  And  there  were  also 
the  centumviri,  taken  so  many  from  each  tribe,  and  who  judged  of  cases 
of  status,  Quiritary  property,  and  testamentary  and  intestate  succession. 
13.  The  progress  of  law  was  also  much  facilitated  by  the  growth  of  a 
The  juris  pru-  body  of  men  termed  jtiris  consulti  or  jwis  prudentes,  men 
denies.  -^yj^Q  studied  the  forms,  and,  in  time,  the  principles  of  law, 

and  expounded  them  for  the  benefit  of  their  friends  and  dependents. 
They  were  generally  among  the  first  men  of  the  State,  and  the  em- 
ployment was  considered  one  of  the  most  dignified  that  could  occupy 
the  evening  of  a  life  of  public  service  and  magisterial  honors.  In  the 
earlier  times  of  the  republic  the  patricians  alone  knew  the  days  on 
which  it  was  or  was  not  lawful  to  transact  legal  business,  and  the  forms 
in  which  actions  were  to  be  brought.  The  story  of  the  publishing  of  a 
collection  of  these  forms,  and  of  a  list  of  the  days  on  which  business 
could  be  transacted,  by  Caius  Flavins,  is  familiar  to  all  readers .  of 
Livy,*  But  although  to  a  certain  extent  the  study  of  the  law  became 
open  to  all,  whether  patricians  or  plebeians,  yet  it  does  not  seem  to 
have  been  ever  undertaken  except  by  men  of  eminence.  Such  men 
used  to  instruct  and  protect  the  persons  who  sought  their  advice,  ex- 
plain the  steps  necessary  for  the  successful  conduct  of  an  action,  and 
write  out  the  necessary  forms.f  They  gave  answers  when  asked  as  to 
the  law  on  a  particular  point;  and  though  they  professed  only  to  inter- 
pret the  Twelve  Tables,  not  to  make  laws,  their  notion  of  interpreta- 
tion was  so  wide  that  it  included  whatever  could  be  brought  within  the 
spirit  of  anything  which  the  Twelve  Tables  enacted.  Such  answers 
(responsa)  were  of  course  of  no  legal  authority ;  but  as  the  sage  would 
frequently  accompany  his  clientj  (as  the  questioner  w^as  called)  before 
the  magistrate,  and  announce  his  opinion,  it  had  frequently  all  the 
efi'ect  upon  the  magistrate  which  a  positive  enactment  would  have  had, 
and  thus  the  o^esponsa  prudentum  came  to  be  enunierated  among  the 

*  Liv.  ix.  4(5. 

t  The  duty  of  a  jurisprudent  was  resx>onclere,  cavere,  agere,   scribere. — Cic.  Be 
Orat.  i.  48. 
I  Client i  2^'oviere  jura. — Hor.  Epist.  ii.  104. 


I  NTH  on  UCTIO  X.  1  n 

direct  sources  of  law.  The  names  of  some  of  these  sag^es  have  been 
handed  down  to  us.  Cato  the  censor,  and  Heverus  >Suliiicius,  the  cot«in- 
porary  of  Cicero,  are  those  otherwise  best  known  to  us.*  In  the  latr,i,-r 
days  of  the  republic  the  juris  prudentes  were  men  acquainted  witli 
some  portion  at  least  of  Greek  philosophy,  men  of  learning  and  geiieml 
cultivation;  and  it  is  not  difficult  to  understand  how  powerfully  their 
authority,  acting  almost  directly  on  judicial  decisions,  must  have  con- 
tributed to  the  change  which  the  law  underwent  towards  the  end  of  the 
republic. 

14.  By  far  the  most  important  addition  to  the  system  of  Roman  law 
which  the  jurists  introduced  from  Gi-eek  philosophy,  was  The  law  of 
the  conception  of  lex  nattirce.  We  learn  from  the  writings  ^"^'"■^• 
of  Cicero  whence  this  conception  came,  and  wdiat  was  understood  by  it.1 
It  came  from  the  Stoics,  and  especially  from  Chrysippus.  By  natura, 
for  which  Cicero  sometimes  substitutes  mwvlus,  was  meant  the  universe 
of  things,  and  this  universe  the  Stoics  declared  to  be  guided  by  reason. 
But  as  reason  is  thus  a  directive  power,  forbidding  and  enjoining,  it  is 
called  law  {lex  est  ratio  summa  insita  in  natura,  quce  juhet  ea  quce  facienda 
su72i,  prohibetque  contraria).  But  nature  is  with  the  Stoics  both  an  active 
and  a  passive  principle,  and  there  is  no  source  of  the  law  of  nature 
beyond  nature  itself.  By  lex  naturcB,  therefore,  was  meant  primarily 
the  determining  force  of  the  universe,  a  force  inherent  in  the  universe 
by  its  constitution  {lex  est  naturm  vis).  But  man  has  reason,  and  as 
reason  cannot  be  twofold,  the  ratio  of  the  universe  must  be  the  same  as 
the  ratio  of  man,  and  the  lex  naturae  wall  be  the  law  by  which  the  actions 
of  man  are  to  be  guided,  as  well  as  the  law  directing  the  universe. 
Virtue,  or  moral  excellence,  may  be  described  as  living  in  accordance 
with  reason,  or  with  the  law  of  the  universe.  These  notions  worked 
themselves  into  Roman  law,  and  the  practical  shape  they  took  was  that 
morality,  so  far  as  it  could  come  within  the  scope  of  judges,  was 
regarded  as  enjoined  by  law.  The  jurists  did  not  draw  any  sharp  line 
between  law  and  morality.  As  the  lex  naturce  was  a  lex,  it  must  have 
a  place  in  the  law  of  Rome.  The  praetor  considered  himself  bound  to 
arrange  his  decisions  so  that  no  strong  moral  claims  should  be  disre- 
garded. He  had  to  give  eflect  to  the  lex  naturce,  not  only  because  it 
Avas  morally  right  to  do  so,  but  also  because  the  lex  naturce  w-as  a  lex. 
When  a  rigid  adherence  to  the  doctrines  of  the  jus  citile  threatened  to 
do  a  moral  wrong,  and  produce  a  result  that  was  not  equitable,  there 
the  lex  naturce  was  supposed  to  operate,  and  the  pragtor,  in  accordance 

*  Gibbon,  viii.  31. 

t  The  most  important  passages  in  Cicero,  with  reference  to  the  lex  naturce.  are 
Be  Leg.  i.  6-12 ;  Be  Nat.  Bear.  i.  14,  ii.  14.  31 ;  Be  Fin.  iv.  7.  The  expressions 
used  in  the  text  are  from  Be  Leg.  1.  6. 
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with  its  dictates,  provided  a  remedy  by  means  of  the  pliant  forms  of 
the  praetorian  actions.  Gradually  the  cases,  as  well  as  the  modes  in 
which  he  would  thus  interfere,  grew  more  and  more  certain  and  recog- 
nized, and  thus  a  body  of  equitable  principles  was  introduced  into 
Roman  law.  The  two  great  agents  in  modifying  and  extending  tin; 
old,  rigid,  narrow  system  of  the  jus  civile  were  thus  the  jus  gentium  aiiii 
the  lex  naturce;  that  is,  generalizations  from  the  legal  systems  of  otl.c  .- 
nations,  and  morality  looked  on  according  to  the  philosophy  of  tho 
Stoics  as  sanctioned  by  a  law.  But  as,  on  the  one  hand,  the  generali- 
zations from  experience  had  in  themselves  no  binding  force,  atid  as,  on 
the  other,  the  best  index  to  ascertain  what  morality  commanded  was 
to  examine  the  contents  of  other  legal  systems,  the  jus  gentium  and  the 
lex  naturm  were  each  the  complement  of  the  other,  and  were  often 
looked  on  by  the  jurists  as  making  one  whole,  to  which  the  term  jus 
gentium,  was  generally  applied.* 

15.  The  centuries  met  to  decide  questions  of  war  and  peace,  and  to 

choose  the  higher  magistrates ;  but  the  laws  which,  after  the  lex  Hor- 

Source^  of     ^^■'^^^cii  were  passed  to  effect  a,ny  real  change  in  the  body 

legislation,     of  Roman   law,  were   almost  all  plebiscita.     The  comitia 

tributa  were  recognized  as  almost  the  exclusive  centre  of  legislative 

power ;  but  in  the  later  times  of  the  republic  a  continually-increasing 

importance  was  attached  to  the  ordinances  of  the  senate. 

Gains   says   that   it  had  been    questioned   whether   the 

senatus-consuUa  had  the  force  of  law.f     Perhaps  they  had  not  exactly 

the  force  of  law  at  any  time  under  the  republic,  excepting  when  they 

related  to  matters  which  it  was  the  peculiar  province  of  the  senate  to 

regulate ;  but  they  w^ere  probably  of  little  less  weight  than  enactments 

recosrnized  as  constitutionally  binding.     The  senate  suc- 
The  Senate.  f  ,,  .    ,    .       ,  ,    .\   ,  •  -,. 

cessiully  maintained  a  claim  j  to  exercise  a  dispensing 

power,  and  to  release  individuals  from  obedience  to  particular  laws. 

It  w^as  generally  able  to  reject  a  law,  either  wholly  or  partly,  by  calling 

in  the  aid  of  religious  scruples;  and  if  it  added  a  clause  to  a  law, 

the  new  portion  of  the  law  was  as  binding  as  the  old.§     In  the  shape 

of  directions  to  particular  magistrates,  it  issued  injunctions,  of  which 

the  force  was  felt  by  all  those  who  Avere  subject  to  the  magistrate's 

power;  audit  made,  we  have  reason  to  think,  independent  enactments 

in  matters  belonging  to  religion,  police,  and  civil  administration,  and 

perhaps  even  in  matters  of  private  law.H     The  senate  comprised  the 

*  See  Austin,  Province  of  Jtirisprudence  determined.     Appendix,  page  xii. 
t  Cicero  mentions  them  among  the  sources  of  law. — Topic.  5. 
I  AscoN.  Argwa.  in  Coimel.  (Orell.  p.  57). 
§  AscoN.  Argiim.  in  Cornel.  (Orell.  \\.  67). 
\  PucHTA,  Instit.  i.  298. 
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ricliost  fiTifl  most  influential  racTi  in  the  State;  the  'li^riijifioii  of  society 
attciuiing the  civil  war.s  strengthened  their  influence;  {iiid  the  Roman.- 
of  the  days  of  Cicero  were  quite  prepared  fur  t)ie  jilace  which  the 
senate  held,  as  a  legislative  body,  under  the  early  Caesars. 

The  growth  of  law  during  the  time  that  elapsed  between  the  pro- 
mulgation of  the  Twelve  Tables  and  the  commencement  of  the  emiiin^ 
is  marked  not  only  by  the  abolition  of  the  actions  of  law  and  the  insti- 
tution of  pra9torian  actions,  bi*t  b)^  the  develoitment  of  the  law  of  obli- 
gations, the  old  conveyance  of  nexum  having  expanded  into  verbal  and 
literal  contracts,  and  real  contracts  being  recognized  where  no  form 
but  the  delivery  of  the  thing  was  required ;  and  foiir  forms  of  purely 
consensual  contracts  being  admitted  as  part  of  the  civil  law;  to  all 
which  the  praetor  constantly  added  cases  in  which  he  announced  that 
he  would  recognize  and  enforce  an  obligation.  The  praetor,  too,  pro- 
tected and  regulated  possession  as  apart  from  ownership ;  and  his  at- 
tention was  bestowed  on  the  ties  of  blood,  the  father  being  restrained 
from  disinheriting  his  children,  and  cognati  taking  the  place  of  gentiUi^ 
in  intestate  succession. 

16.  The  first  emperors  were  only  the  chief  magistrates  of  the 
republic.  Augustus  and  his  immediate  successors  united 
in  their  own  persons  all  the  highest  offices  of  the  State. 
The  vmperium,  or  supreme  command,  was  confeiTed  on  them  by  the 
lex  regia  passed  as  a  matter  of  form  at  the  beginning  of  their  reign, 
and  by  which  the  later  jurists  supposed  that  the  people  devolved  on 
the  emperor  all  theiT  own  right  to  govern  and  to  legislate.*  The 
assumption  of  depotism  was  veiled  under  an  adherence  to  republican 
forms ;  and,  at  any  rate  during  the  first  century  of  our  era,  the  em- 
peror always  affected  to  consider  himself  as  nothing  more  than  the 
princeps  reipublicce.  Although  we  have  instances,  even  in  the  time  of 
Augustus,  of  edicts  intended  to  be  binding  by  the  mere  authority  of 
the  emperor,  yet  the  people  at  first,  and  the  senate  afterwards,  was 
recognized  as  the  primary  source  of  law.  By  degrees  the  emperor 
usurped  the  sole  legislative  authority,  either  dictating  to  the  senate 
what  it  was  to  enact,  or,  in  later  times,  enacting  it  himself.  The  will 
of  the  prince  came  to  have  the  force  of  laAv.f  Sometimes  this  will  de- 
cided what  the  law  should  be  by  the  publication  of  edicta  pronounced 
by  the  emperor  in  his  magisterial  capacity,  or  mcuulata,  orders  directed 
to  particular  officers ;  sometimes  by  decreta,  or  judicial  sentences  given 
by  the  emperor,  which  served  as  precedents ;  at  other  times  by  rescripta, 
that  is,  answers  given  by  the  emperor  to  magistrates  who  requested 
his  assistance  in  the  decision  of  doubtful  points. 

*  D.  1.  4.  1. 

t  iTist.  i.  2.  6  :  Quod  principi  placuit,  Itg'is  Imhtt  vigorem. 
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17.  The  people  did  not  cease  to  make  laws  for  a  considerable  time 

after  the  commencement  of  the  empire.*  These  laws  were 
of  course  really  the  creations  of  the  emperor's  will.  Au- 
gustus, for  instance,  procured  the  sanction  of  legislation  to  a  series  of 
measures  which  made  a  considerable  innovation  in  private  law.  These 
measures  were  designed  to  repress  and  discourage  the  excesses  and 
corruption  of  a  demoralized  society.  The  lex  Julia  et  Fapia  Poppma, 
and  others  of  a  similar  character,  attempted  to  restore  virtue  to  private 
life  by  a  system  of  rewards  and  penalties,  attached  to  the  fulfilment 
or  neglect  of  family  duties,  and  consisting  chiefly  in  the  taking  away 
of  testamentary  benefits  from  the  unmarried  and  childless,  and  giving 
them  to  those  married  with  children,  and,  in  default,  to  the  treasury. 
They  failed  in  their  object;  but  the  portion  of  law  to  which  they 
belonged,  and  especially  that  of  testaments  and  legacies,  was  consid- 
erably modified  by  their  provisions.  To  the  time  of  Augustus  also 
belongs  the  introduction  of  fideicommissa  and  codicils. 

18.  After  the  middle  of  the  first  century  of  our  era,  all  legislative 

enactments  of  which  we  know  are  senatus-consulta.      The 

election  of  magistrates  was  transferred  to  the  senate  from 
the  comilia,]  and  the  senate  was  entrusted  with  the  cognizance  of 
offences  against  the  emperor  and  the  State,  and  the  decision  of  appeals 
from  inferior  tribunals. J  The  later  jurists  said  that  the  senate  was 
made  to  represent  the  whole  people,  because  the  number  of  the  citizens 
became  too  great  to  permit  of  their  acting  as  a  political  body.§  How^- 
ever  historically  false  this  may  be,  it  yet  is  so  far  true  that  the  senate 
was,  in  the  earlier  times  of  the  empire,  a  body  distinct  from,  and,  in 
a  certain  very  limited  degree,  opposed  to,  the  emperor.  We  have 
some  few  memorable  instances  in  Tacitus  of  senators  who  dared  to 
speak  what  they  thought,!  and  who  showed  that  the  senate  was,  in 
more  than  name,  a  remnant  of  the  republic.  Gradually  the  very  notion 
of  independent  action  died  away,  and  the  senate  met  merely  to  adopt 
the  Avill  of  its  master. 

19.  The  edictum  perpetuum,  the  annual  edict  of  the  praetor,  as  being 

the  written  exposition  of  the  jus  honorarium,  was  the 
ThePmtors    g^^i^ject  of  many  of  the  treatises  of  the  Roman  jurists. 

In  the  time  of  Hadrian,  a  jurist  of  great  eminence,  Sal- 
vius  Julianus,  was  appointed  by  the  emperor  to  draw  up  an  edict, 
partly  from  existing  edicts,  partly  according  to  his  own  opinion  of 

*  Gaics  mentions  a  lex  Claudia.— Gaivs,  i.  157. 

t  Tacit.  Annal.  i.  15. 

t  Suet.  Calig.  2  ;  Nero,  17.     Tacit.  Amial.  xiii.  44. 

§  Inst.  i.  2.  5.     PoMPONitis  in  Dig.  i.  2.  9. 

II  Tacit.  Hist.  iv.  8.    Pdchta,  hist.  i.  512. 
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what  was  necessary,  which  should  serve  as  the  ^Wnlii  and  rule  of  a!l 
succeeding  praetors.  The  edict  which  he  drew  up,  and  to  which  the 
sanction  of  Hadrian  gave  the  force  of  law,  was  itself  termed  the  eflic- 
twii  perpetuum,  the  word  perpetuum,  instead  of  meaning,  as  hefore, 
that  the  edict  ran  on  from  year  to  year,  being  used  to  express  that  the 
edict  was  permanent  and  unchangeable.  The  dillcrent  magistrates, 
who  had  to  apply  the  edict,  would  thenceforward  use  their  own  discre- 
tion only  when  the  edict  drawn  up  by  Julianus  did  not  serve  as  an  ex- 
press authority. 

20.  The  writings  of  the  jurist,  the  authority  attached  to  their  deci- 
sions, and  the  admirable  manner  in  which  they  developed 
and  arranged  the  law,  formed  the  most  marked  feature  of 
the  legal  history  of  this  period.  Augustus  found  the  position  which 
the  great  sages  of  the  law  held  in  public  opinion  too  important  a  one 
to  be  overlooked  in  his  scheme  of  Government.  He  formally  gave  to 
their  decisions  the  weight  Avhich  usage  had  in  many  instances  given 
them  already  ;  and  it  was  enacted  that  their  answers  should  be 
solicited  and  announced  in  a  formal  manner,  and  given  under  the 
sanction  of  the  emperor.  Hadrian  decided  that  they  should  have  the 
force  of  law,  provided  the  respondents  all  agreed  in  their  answer  ; 
but,  if  they  differed,  the  judge  was  at  liberty  to  adhere  to  whichever 
opinion  he  preferred.*  Among  the  eminent  jurists  of  the  days  of 
Augustus  was  Trebatius,  whose  opinion,  as  the  Institutes  tell  us,  was 
specially  asked  by  Augustus  as  to  the  propriety  of  admitting  codicils. 
Two  others,  of  even  higher  authority,  Antistius  Labeo  and  Ateius 
Capito,  represented  in  the  same  period  two  opposite  modes  (>  7,  /  p 
of  regarding  law,  and  were  the  founders  of  schools  which  Labeo  and 
maiiitained  and  handed  down  their  respective  opinions.  ^'^P'™- 
Labeo,  in  whom  a  wider  culture  had  instilled  a  love  of  general  prin- 
ciples, did  not  hesitate  to  make  such  innovations  as  he  conceived  reason 
and  philosophy  to  require  ;  Capito  was  distinguished  by  the  fidelity 
with  which  he  adhered  to  the  law  as  he  had  himself  received  it.f  A 
succession  of  jurists  of  greater  or  less  renown  divided  themselves  under 
the  banners  of  these  rival  authorities.  But  the  schools  of  which  Labeo 
and  Capito  were  the  first  authors  did  not  derive  their  names  from 
their  founders.  The  one  school  was  termed  Proculians,  after  Proculus, 
a  distinguished  follower  of  Labeo  ;  the  other  Sabinians,  after  iSabinus, 
a  foUow^er  of  Capito.  Gains,  who  informs  us  that  he  was  a  Sabinian, 
gives   the  differing  opinions  of  the  two  schools  on  many  subtle   ques- 

*  Gaius,  i.  7. 

t  Labeo  ingenii  qiialitate  etjiducia  doctr'niGe,  qui  et  in  ecBteris  sapienticE  partihiis 
operam  dederat,  plurima  tnnovare  statuit.  Ateius  Ca/pito,  in  his  quce  ei  tradiia 
eraid,  perseverahat . — Big.  i.  2.  2.  47. 
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tioiis  of  law.  By  the  labors  of  this  succession  of  jurists,  the  law  was 
moulded  and  prepared  until  it  came  into  the  hands  of  the  five  great 
luminaries  of  Roman  jurisprudence — Gains,  Papinian,  Paul,  Ulpian, 
and  Modestinus,  whose  writings,  as  we  shall  see,  were  subsequently 
made  a  distinct  and  special  source  of  law. 

21 .  Grains,  or  Caius,  as  the  name  is  sometimes  written,  was  probably 
.  born  in  the  time  of  Hadrian,  and  wrote  under  the   Anto- 

nines.  Of  his  personal  history  nothing  is  known.  He 
himself  tells  us  that  he  was  an  adherent  of  the  school  of  Sabinus.  Be- 
sides other  works  which  he  is  known  or  supposed  to  have  written,  he 
composed  a  treatise  on  the  edictum  provinciale  (the  edict  of  the  pro- 
consul in  the  provinces)  and  a  commentary  on  the  Twelve  Tables. 
But  the  work  by  which  he  is  best  known  to  us  is  his  Institutes.  The 
discovery  of  the  manuscript  of  this  work  by  Niebuhr  in  1816  has  con- 
tributed greatly  to  the  modern  knowledge  of  Roman  law.  The  manu- 
script had  been  written  over  with  the  letters  of  St.  Jerome,  and  its 
existence  was  almost  entirely  unknown  until  Niebuhr  brought  it  to 
light  while  examining  the  contents  of  the  library  of  the  Chapter  at 
Verona.  The  Institutes  of  Gains  formed  the  basis  of  those  of  Justinian, 
who  has  followed  the  order  in  which  Gains  treats  his  subject,  and 
adopted  his  exposition  of  law,  so  far  as  it  was  applicable  to  the  times 
in  which  the  Institutes  of  Justinian  were  composed.  The  work  of 
Gains,  therefore,  showing  us  what  was  common  to  the  two  periods, 
and  also  where  the  law  had  changed,  enables  us  to  understand  what 
the  change  was,  and  what  the  law  had  really  been  at  the  time  when 
its  system  was  most  perfect. 

22.  iEmilianus  Papinianus  was   the  intimate  friend  of  the  Emperor 

Septimius  Severus,  and  held  under  him  the  office  of  prae- 
torian praefect,  which  had  now  become  equivalent  to  that 
of  supreme  judge.     He  probably  accompanied  Severus  into   Britain, 
and  was  present  at  the  emperor's  death  at  York  in  a.d.  211.     Severus 
commended  his  two  sons,  Geta,  and  Caracalla,  to  his  care.     Caracalla 
dismissed  Papinian  from  his  office  ;  and,  after  his  murder  of  Geta,  is 
said  to  have  required  Papinian  to  compose  his   vindication.     Papinian 
refused,  and  was  executed  by  the  orders  of  Caracalla.     He  was  consid- 
ered the  first  and  greatest  of  jurists,  and  every  epithet  which  succeed- 
ing writers  could  devise  to  express  wisdom,  learning,  and  eloquence  was 
heaped  oti  him  in  profusion.     We  know,  from  the  Digest,  of  his  Books 
of  Questions,  Books  of  Answers,  and  Books  of  Definitions.     The  frag- 
ments of  his  works  which  we  possess  amplyjustify  his  eminent  reputation. 
28.  Paul,  Ulpian,  and  Modestinus  are  all  said  to  have  been  pupils 
of  Papinian.     Julius  Paulus  was  a  member  of  the  imperial 
council  and  prastorian  praefect  under  Alexander  Severus 
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(A..D  222).  Besides  numerous  fnig-ments  in  the  Digest,  we  possess  his 
Receptee  tSententia,  which  was  long  the  cliief  source  of  law  among  the 
Visigoths  in  8i)ain.  The  most  celebrated  of  his  works,  which  were 
very  numerous,*  was  that  Ad  Kdictwm  in  80  books. 

24.  Domitius  Ulpianus  derived  his  origin,  as  he  himself  tells  us,  from 
Tyre  in  Phoenicia.!     He  wrote  several  works  during  the  . 
reigns  of  Septimius  Severus  and  Caracalla,  and  perished 

(a.d.  228)  by  the  hands  of  the  soldiers,  who  killed  him  in  the  presence 
of  the  emperor,  Alexander  Severus.  He  was  praetorian  prefect  at  the 
time  of  his  death,  but  the  exact  time  when  he  was  first  appointed  to 
the  office  is  unknown.  The  Digest  contains  a  greater  number  of  ex- 
tracts from  his  vvritings  than  from  those  of  any  jurist.  Besides  these 
extracts,  we  also  possess  fragments  of  his  composition  in  twenty-nine 
titles,  known  by  the  name  of  the  Fragmenta  UlpianL 

25.  Herennius  Modestiuus  was  the  pupil  of  Ulpian  as  well  as  of 
Papinian.     He  was  a  member  of  the  imperial  council  in  ,,  ,    ,. 

the  time  of  Alexander  Severus,  bat  hardly  anything  is 
known  of  his  history.     One  of  the  best  known  of  his  writings  is  the 
Excusationum  Libri.     We  have  nothing  remaining  of  his  composition 
except  the  extracts  from  his  works  given  in  the  Digests. 

26.  The  influence  of  Christianity  on  Roman  law  was  partly  direct, 
partly  indirect.  The  establishment  of  a  hierarchical  rank,  influence  of 
the  power  granted  to  religious  corporations  to  hold  prop-  Christianity. 
erty,  the  distinction  between  Christians  and  heretics,  affecting  the 
civil  position  of  the  latter,  the  creation  of  episcopal  courts,  and  many 
other  similar  innovations,  gave  rise  to  direct  specific  changes  in  the 
law.  But  its  influence  is  even  more  remarkable  in  the  changes  which 
were  suggested  by  its  spirit,  rather  than  introduced  as  a  necessary  part 
of  its  system.  To  the  comrauTiity  which  citizenship  had  bound  to- 
gether |  succeeded  another  bound  by  the  ties  of  a  common  religion. 
The  tendency  of  the  change  was  to  remove  the  barriers  which  had 
formed  a  part  of  the  older  condition  of  society.  If  we  compare  the 
Institutes  of  Justinian  with  those  of  Gains,  we  find  changes  in  the  law 
of  marriage,  in  that  of  succession,  and  in  many  other  branches  of  law, 
in  which  it  is  not  difficult  to  recognize  the  spirit  of  humaiiity  and  rever- 
ence for  natural  ties,  which  Christianity  had  inspired.     The  disposition 

*  We  know  the  names  of  more  than  70,  embracing  an  extraordinary  vanety 
of  subjects. 

t  D.  1.  1.  1. 

X  The  value  of  citizenship  was  greatly  lessened  by  the  recklessness  with  which 
it  was  extended.  Caracalla  (a.d.  212)  gave  the  citizenship  to  all  persons  not  slaves, 
who  were  then  subjects  of  the  empire,  leaving  it,  however,  possible,  that  slaves 
imperfectly  manumitted  after  this  date  should  hold  the  place  of  Latini,  not  of  cives. 
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to  get  rid  of  many  of  the  more  peculiar  features  of  the  old  Roman  law, 
observable  in  the  later  legislation,  was  partly  indeed  the  fruit  of  secular 
causes ;  but  it  was  also  in  a  great  measure  due  to  the  alteration  of 
thought  and  feeling  to  which  the  new  religion  had  given  birth.  But  it 
was  not  only  the  substance  of  the  law  that  was  changed  under  the 
emperor.  The  forms  of  procedure  became  different.  Even  under  the 
formulary  system  the  magistrate  had  occasionally,  instead  of  sending 
the  trial  of  an  action  to  the  judex,  disposed  of  it  himself  {cognitio  extra- 
ordinaria).  The  practice  grew  more  frequent  as  the  empire  went  on, 
and  in  a.d.  296  Diocletian  ordered  the  presidents  of  the  provinces 
themselves  to  try  all  cases.  The  formulary  system  and  the  exposition 
of  the  law  by  the  prsetors  became  a  thing  of  the  past,  and  the  law  was 
altered  by  the  enactments  of  the  emperor,  and  administered  directly 
by  the  magistrates. 

27.  Before  we  pass  to  the  legislation  of  Justinian,  we  must  bestow  a 

cra-sory  notice  on  the  efforts  made  by  Theodosiiis  II.  td 

Theodosius II.    ,  .  ,  ,^       ^  n   ,  .-,.-, 

determine  and  arrange  the  law,  and  to  promote  its  study. 
With  a  view  to  keep  alive  and  increase  the  knowledge  of  law,  he 
founded  (in  a.d.  425)  a  school  of  jurisprudence  at  Constantinople.  He 
also  constituted  the  works  of  the  five  great  writers,  Gaius,  Papiniaii, 
Ulpian,  Paul,  and  Modestinus,  into  a  source  of  law  of  the  highest 
authority,  enacting  by  a  constitution,  published  a.d.  426,  that  the 
judge  should  always  be  bound  by  the  opinion  expressed  by  the  ma- 
jority of  these  writers ;  if  those  among  them  who  expressed  an  opinion 
on  the  point  were  equally  divided,  the  opinion  of  Papinian  was  \.o 
prevail ;  if  he  was  silent,  the  judge  could  use  his  own  discretion.  In 
A.D.  438,  Theodosius  published  his  Code,  containing  a  collection  of  the 
constitutions  of  the  emperors  from  the  time  of  Constantine.  It  was 
made  on  the  model  of  two  earlier  collections  compiled  by  the  jurists 
Gregorianus  (a.d.  806)  and  Hermogenianus  (a.d.  365). 

28.  The  emperor  Justinian  was  of  Sclavonic  origin.      His    native 
T    ..  .         name  was  Uprauda,  a  word  said   to  mean  upright,  and 

thus  to  have  found  an  equivalent  in  the  Latin  Justin- 
ianus.  He  was  born  at  Taurisium  in  Bulgaria,  about  the  year  a.d. 
482,  and  having  been  adopted  by  his  uncle,  the  Emperor  Justin,  suc- 
ceeded him  as  sole  emperor  in  the  year  a.d.  527.  He  died  in  a.d. 
565,  after  an  eventful  reign  of  thirty-eight  years.  Procopius,  the  sec- 
retary of  his  general  Belisarius,  has  left  us  a  secret  memoir  of  the 
times,  which,  if  we  may  rely  upon  his  accuracy,  would  make  us  believe 
Justinian  to  have  been  a  weak,  avaricious,  rapacious  tyrant.  His 
"ourt,  wholly  under  the  influence  of  his  wife  Theodora,  a  degraded 
woman,  whom  he  had  raised  from  the  theatre  to  share  his  throne,  was 
as  corrupt  as  was  customary  in  the  empire  of  the  East.     Justinian 
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would  never  have  been  diatinguished  from  among  the  long  list  of  east- 
ern emperors  had  it  not  been  for  the  victories  of  his  generals  and  the 
legislation  to  which  he  gave  his  name.  The  successes  of  Belisanu.s 
and  Narses  have  shed  the  splendor  of  military  glory  over  his  reign. 
But  his  principal  claim  to  be  remembered  by  posterity  is  his  having 
directed  the  execution  of  an  undertaking  which  gave  to  Roman  law  a 
form  that  fitted  it  to  descend  to  the  modem  world. 

29.  In  the  year  a.d.  528,  Justinian  issued  instructions  for  the  com- 
pilation of  a  new  code,  which,  founded  on  that  of  Theodo- 
sius,  and  on  the  earlier  codes  on  which  that  code  was  '^  •^"■''  "^  ^• 
based,*  should  embrace  the  imperial  constitutions  down  to  the  date 
ef  its  promulgation.  The  task  was  entrusted  to  a  body  of  ten  com- 
missioners, who  completed  their  labors  in  the  following  year,  and  in 
the  month  of  April,  a.d.  529,  the  emperor  gave  it  his  sanctiou,  and 
abolished  all  preceding  collections. 

80.  In  the  December  of  the  following  year,  Tribonian,  who  had 
been  one  of  the  commission  appointed  to  draw  up  the  ^,  ^. 
code,  and  who  had  recommended  himself  to  the  emperor 
by  the  energy  and  ability  he  had  shown,  was  instructed,  in  conjunction 
with  a  body  of  coadjutors  whom  he  selected  to  the  number  of  sixteen, 
to  make  a  selection  from  the  writings  of  the  elder  jurists,  which  should 
comprehend  all  that  was  most  valuable  in  them,  and  should  form  a 
compendious  exposition  of  the  law.  In  spite  of  the  foundation  of 
schools  of  jurisprudence,  of  which  those  of  Rome,  Constantinople,  and 
Berytus  were  the  most  famous,  the  knowledge  w^hich  the  lawyers  of 
the  time  had  of  the  -writings  of  the  old  jurists  w^as  exceedingly  limited. 
Justinian  wished  not  only  to  promulgate  a  body  of  law  which  should 
not  be  too  bulky  and  voluminous  for  general  use,  but  also  to  provide  a 
work,  the  study  of  which  should  form  a  necessary  part  of  legal  educa- 
tion. The  commissioners  performed  their  task  in  the  short  space  of 
three  years,  and  on  the  30th  of  December,  a.d.  533,  the  emperor  gave 
to  the  result  of  their  labors  the  force  of  law.  The  compilation,  termed 
Digesta,  or  Pandectae,  from  its  comprehensive  character,  was  divided 
into  fifty  books,  and  was  arranged  on  the  model  of  the  perpetual  edict. 
Ulpian's  work  on  the  edict  had  been  a  text-book  in  the  schools  of  ju- 
risprudence, and  probably  it  w^as  this  that  determined  the  conimis 

*  Shortly  before  the  time  of  Justinian,  thi'ee  attempts  had  been  made  to  draw 
up  a  body  of  law  for  the  use  of  the  western  barbarians  and  their  Koman  subjects. 
These  were— the  edict  of  Theodoric,  king  of  the  Ostrogoths  (a.d.  500)  ;  the  Lex 
Romana  Burgundiorum  (a.d.  500) ;  and  the  Lex  Romana  Vlsigothoi^am  (a.d.  506). 
These  names  are  so  well  Itnown  that  it  is  perhaps  hardly  proper  to  pass  them  over 
altogether  ;  but,  as  their  assistance  was  not  employed  in  the  construction  of  Justin- 
ian's legislation,  a  detailed  account  of  them  is  unnecessary  here. 
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sioners  to  adopt  a  model,*  which  has  prevented  their  work  having 
anything  like  a  scientific  arrangement.  There  are  thirty-nine  jurists 
from  whose  writing  the  Digest  contains  literal  extracts,  those  from 
Ulpian  and  Paul  constituting  about  one-half  of  the  whole  work. 

31.  The  Digest  was  too  vast  a  work,  and  also  required  for  its  com- 

prehension too  great  a  previous  knowledge  of  law,  to 
'  admit  of  its  being  made  the  opening  of  a  course  of  legal 
study.  Justinian,  therefore,  determined  to  have  an  elementary  work 
composed.  He  had  declared  his  intention  in  the  constitution  of  De- 
cember, A,D.  530,  in  which  he  directed  the  compilation  of  the  Digest ; 
and  Tribonian,  in  conjunction  with  Theophilus  and  Dorotheus,  respec- 
tively professors  in  the  schools  of  Constantinople  and  Berytus,  were 
appointed  to  draw  it  up.  This  elementary  work  is  the  Institutes.  It 
was  formed  on  the  basis  of  the  Institutes  of  Gains,  alterations  being 
made  to  bring  it  into  harmony  with  the  Digest  and  Code. 

32.  There  were  still  some  points  which  had  been  debated  by  the 
The  Flftu  De-  ^^^  jurists,  and  to  which  the  legislation  of  Justinian  did 
c'lsmis.  not  as  yet  furnish  any  answer.  To  determine  these,  Jus- 
tinian published  a  book  of  Fifty  Decisions ;  and  as  the  Code  of  the  year 
A.D.  529  was  a  very  imperfect  work,  it  was  determined  to  revise  that 

The    second  Code,  and  to  incorporate  the  Fifty  Decisions  in  the  revised ' 
Code.  edition.      Tribonian   was   appointed   to   superintend   the 

undertaking,  and  in  November,  a.d.  534,  the  new  code,  called  the  code 
repetitcB  prcelectionis  received  the  force  of  law.  This  is  the  code  we  now 
have ;  the  former  code,  that  of  a.d.  529,  having  been  carefully  sup- 
pressed, and  no  trace  of  it  remaining.  The  Code,  which  is  divided 
into  twelve  books,  is  arranged  nearly  in  the  same  manner  as  the  Digest. 

33.  But  Justinian  could  not  endure  that  his  having  systematized  the 

law  should  exclude  him  fsom  la\v-making.    He  announced 
The  Novels 

in  the  Codef  that  any  legislative  reforms  he  might  at  any 

future  time  see  fit  to  make  should  be  published  in  the  form  of  Novell(£ 

'Constitutiones.  Many  such  Novellce  were  afterwards  published ;  the  first 

in  January,  a.d.  535,  the  last  in  November,  a.d.  564.     Altogether  they 

amount  to  165  ;  but  no  collection  of  them  seems  to  have  been  made  in 

the  lifetime  of  Justinian.     Few  of  them  bear  a  later  date  than  a.d.  545, 

the  year  of  Tribonian's  death. 

34.  The  Institutes  of  Justinian,  after  a  few  general  observations  on 

,  .  the  nature,  the  divisions,  and  the  sources  of  law,  proceed 

ATrangement  '  ^ 

of  the  Insti-  to  treat,  first  of  persons,  then  of  things,  then  of  successions 
tutes.  ^Q   deceased  persons,   then  of  obligations,   and  lastly  of 

*  "Waenkcexig,  Hist,  du  droit  romain,  p.  182. 
t  Const,  de  E^nend.  Cod.  4. 
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actions.     An  arrangement  as  nearly  similar  as  possiVjle  will  be  observed 
in  the  following  outline  of  Roman  {frivate  law. 


ROMAN  PRIVATE  LAW. 

The  reader  of  Mr.  Austin's  Treatise  on  the  Province  of  Jurisprudence 
will  remember  that  he  proposes,  in  the  outline  given  in  the  Ajjpendix, 
to  treat  the  subject  of  Law  by  examining,  first,  the  science  of  General 
Jurisprudence,  that  is,  of  the  legal  notions  and  principles  which  enter 
into  every  system  of  law  ;  and  secondly  the  science  of  Particular  Law, 
that  is,  as  he  explains  it,  'The  science  of  any  such  system  of  Positive 
Law  as  now  actually  obtains,  or  once  actually  obtained  in  a  specifically 
determined  nation;'  and  he  carefully  distinguishes  between  the 
sciences  of  general  and  particular  jurisprudence  and  the  science  or 
sciences  which  would  tell  us,  not  what  law  is,  but  what  law  ought  to  be. 

The  Roman  jurists  made  no  approach  to  a  division  of  the  subject  so 

accurate  and  so  exhaustive.     It  is  their  great  merit,  the  real  source  of 

their  value  to  moderii  Europe,  that  they  apprehended  and  elucidated 

the  great  leading  principles  and  notions  of  general  jurisprudence;  but 

they  did  not  clearly  distinguish  between  general  jurisprudence  and  the 

municipal  law  of  Rome,  or  between  law  and  morality.     As  we  have 

said  before,  they  assumed,  on  the  authority  of  Greek  philosophy,  that 

there  w^as  a  lex  naturae  binding  on  them  because  it  was  a  lex,  and  they 

endeavored  to  work  up  the  dictates  of  this  law  and  of  the  jusi,  gentiuiii 

together  with  the  provisions  of  the  old  jus  civile  into  a  whole.     The 

Institutes  of  Gaius  open  with  a  declaration  that  every  system  of  law 

must  contain  the  two  elements  of  general  and  municipal  law;  but  in 

the  Institutes  of  Justinian  there  are  prefixed  the  two  defi-  r,  _s  ...        „ 

*^  Defi7vtin?i,'i  of 

nitions  taken  from  the  writings  of  Ulpian ;  and,  while  the  juk.ict  and 
definitions  themselves  illustrate  the  inexactness  with  which  i""-'^2^'"'"'<^"ce. 
the  jurists  determined  the  province  of  jurisprudence,  the  place  assigned 
to  them  in  this  compilation  shows  the  utter  want  of  anything  like  phi- 
losophy in  the  age  when  the  Institutes  were  WTitten.  The  first  defini- 
tion defines  the  moral  virtue  of  justice  by  reference  to  a  legal  term 
{jus),  which  it  leaves  unexplained :  the  second  pronounces  jurispru- 
dence to  be  the  '  science  of  things  human  and  divine,'  a  phrase  which, 
originally  referring,  perhaps,  to  the  difl'erence  between  pontifical  and 
secular  law,  has  no  general  meaning,  except  as  a  summary  of  the  phi- 
losophy which  thought  that  law  was  the  expression  of  a  reason  com- 
mon to  the  universe  and  to  man.  We  can  only  treat  the  Roman 
notions  of  law  and  jurisprudence  historically,  and  ascertain  what  they 
were  and  whence  they  came  ;  we   cannot  make  them  fit  into  t)ie  more 
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accnrate  shapes  assigned  to  these  general  terms  by  the  modern  jihi- 
losophy  of  law. 

35.  The  preceding  historical  sketch  will  have  sufficed  to  show  whai 

were  the  sources  of  Roman  law  :  (1)  There  waa  the  old  . 

.  .      tSmuxts  uf  law. 

jus  civile,  which  mainly  depended  on  custom  as  its  basis. 

(2)  There  were  the  judicial  decisions  of  the  prcetors,  and  the  opinion  of 
the  juris  prudenles,  supplementing  the  jus  civile  from  the  dictates  of  the 
lex  natuTOB,  and  the  jus  gentiuvi  ;  and  (3)  There  were  positive  enact- 
ments, which  may  be  divided  into  leges,  plebiscita,  senatus-consulta,  and 
announcements  of  the  will  of  the  emperor. 

36.  The  main  legal  term  with  which  we  have  to  start  in  approaching 

Roman  law  is  jus.  The  word  is  used  to  signify  both  the 
sum  of  rights  and  their  corresponding  duties  sanctioned 
by  law,  and  also  any  single  one  of  these  rights.  The  law  prescribes 
difl'erent  relations  in  which  the  members  of  a  Htate  are  to  stand  to 
things  and  to  each  other.  The  claim,  protected  by  legal  remedies, 
which  each  man  has  to  have  any  of  these  relations  observed  in  his  own 
,,.  ,  case  is  a  rio'ht  ;  and  as  the  right  must  be  conceived  to 

belong  to  or  reside  in,  a  person,  we  speak  of  a  right  being 
the  right  of  a  person,  e.  g.  my  right  to  have  that  book,  your  right  to 
have  that  house  {jus  meum,  jus  tuum).  When  we  examine  the  differ- 
ent rights  established  by  law  in  a  State,  we  find  some  of  a  public 
character,  affecting  individuals  as  members  of  a  body  politic  ;  others 
of  a  private  character,  affecting  individuals  directly.  It  is  only  of  the 
private  rights  established  by  Roman  law  that  we  now  propose  to 
speak  ;  and  as  rights  are  either  rights  which  persons  have  over  things. 
Division  of  ^^  I'ights  which  persons  have  against  some  other  person  or 
the  S2ibject.  persons,  we  shall  treat,  first,  of  the  mode  in  which  the 
Roman  law  regarded  persons  ;  then  of  the  mode  in  which  it  regarded 
things  ;  then  of  the  rights  it  gave  to  persons  against  persons  ;  and, 
lastly,  of  the  method  by  which  the  State  enforced  private  rights  when 
disputed  or  disregarded,  that  is,  the  system  of  civil  process. 

1.  PERSONS. 

87.  The  word  persona  had,  in  the  usage  of  Roman  law,  a  different 
The  meavinij     meaning  from  that  which  we  ordinarily   attacli    to   the 
of  the   word    word  person.     Whoever  or  whatever  was  capable  of  hav- 
■  ing,  and  being  subject  to,  rights  was  a  persona.     All  men 

■  possessing  a  reasonable  will  would  naturally  be  perso-ncB  ;  but  not  all 
those  who  were,  physically  speaking,  men,  were  persona.  Slaves,  for 
instance,  were  not  in  a  position  to  exercise  their  reason  and  will,  and 
the  law,  therefore,  refused  to  treat  them  as  persona.  On  the  other 
hand,  many  personce  had   no   physical   existence.      The   law   clothed 
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certain  abstract  concoptioiis  with  an  existence,  and  attached  to  them 
the  capability  of  having,  and  being  subject  to,  rights.  The  law,  for 
instance,  spoke  of  the  ytate  as  a  persona.  It  was  treated  as  being 
capable  of  having  rights,  and  of  being  subject  to  them.  These  rights 
really  belong  to  the  men  who  composed  the  State,  and  they  flowed 
from  the  constitution  and  position  of  associated  individuals.  But,  in 
the  theory  and  language  of  law,  the  rights  of  ^  the  whole  community 
were  referred  to  the  State,  to  an  abstract  conception  interposed  between 
these  rights  and  the  individual  members  of  the  society.  So,  a  corpo- 
ration, or  an  ecclesiastical  institution,  was  a  persona,  quite  apart  from 
the  individual  personce  who  formed  the  one  and  administered  the  other. 
Even  the  fisctts,  or  imperial  treasury,  as  being  the  symbol  of  the 
abstract  conception  of  the  emperor's  claims,  was  spoken  of  as  di, persona. 

38.  The  technical  term  for  the  position  of  an  individual  regarded  as 
a  legal  person  was  status,  and  the  constitutive  elements  of 

his  status  were  liberty,  citizenship,  and  membership  m  a 
family.     First,   he   must  be    free.     A   slave   had  no  rights.     In  the 
earlier  days  of  Roman  law,  no  one  would  have  conceived      _, 
this  to  be  unnatural.     But  philosophy,  and  the  study  of 
morality,  taught  the  later  jurists  that  the  condition  of  a  slave  was  a 
violation   of  natural   law.     It  was   not,  however,  necessary  that  the 
person  should  have  been  born  free  (Ingenuus) ;  for  the  process  of  manu- 
mission placed  the  slave  in  some  degree  on  a  level  with  the  freedman 
{Uberiinus,  or,  if  spoken  of  with  reference  to  his  master,  libcrtu^^).     It 
depended  on  the  mode  and  circimstance  of  his  mainimission  whether 
he  became  at  once  a  Roman  citizen  ;  but  in  whatever  way  he  was 
enfranchised  he  still  owed  certain  duties  to  his  patron,  and  in  certain 
cases  his  patron  was  his  heir. 

39.  The  second  element  of  the  status  was  citizenship.  The  Roman 
notion  of  the  State  was  that  of  a  compact  privileged  body 
separated  off  from  the  rest  of  the  world  by  the  exclusive  *'-'""-'' ^'i'- 
possession  of  certain  public  and  private  rights.  In  the  early  times  of 
Rome  the  cives,  or  members  of  the  State,  were  divided  into  two  bodies 
of  patres  and  plebeians,  the  former  of  whom  had  a  public  and  sacred 
law  peculiar  to  themselves,  while  they  shared  with  the  latter  the  sys- 
tem of  private  law.  Beyond  the  State  all  were  hastes  and  barhari. 
But  as  civilization  progressed,  the  number  of  foreigners  who  resorted 
to  Rome  for  trade,  or  were  otherwise  brought  into  friendly  relations 
with  citizens,  was  so  great  that  they  were  looked  upon  as  a  distinct 
class,  that  of  peregrini.     To  be  a  citizen  was  thenceforward  not  to  be 

*  The  Latin  for  a  freedman  was  libertlnits  ;  but  libei-tus  Tltli  is  the  Latin  for  the 
freedman  of  Titius. 
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a  peregrinua,  the  force  of  the  one  idea  being  brought  out  by  the  promi- 
nence of  its  opposite.  A  peregriyius  was  subject  only  to  the  jus  gentmm  ; 
citizens  alone  could  claim  the  privileges  of  the  jus  Quiritium.  But 
when  her  conquests  placed  Rome  in  new  and  varying  relations  with  the 
nations  of  Italy,  an  intermediate  position  between  the  citizen  and  the 
peregrinus  was  accorded  to  the  more  privileged  of  the  vanquished. 
Some  of  the  rights  of  the  citizen  were  given  to  them,  and  some  wei'e 
withheld.  These  peculiar  rights  of  the  citizen  were  summed  up  in  the 
familiar  term  suffragum  et  horun^es,  the  right  of  voting  and  the  capacity 
of  holding  magisterial  oifices,  and  in  the  terms  connuhium  and  covimer- 
cium.  Connuhium  is  a  term  which  explains  itself.  The  foundation  of 
the  Roman  family  was  a  marriage  according  to  the  jus  Quiritium^  and 
not  to  have  the  connuhium  was  to  be  incapable  of  entering  into  the 
Roman  family  system.  In  the  word  commercium  were  included  the 
power  of  holding  property  and  making  contracts  according  to  the  Roman 
law,  and  also  the  testaonenti  /actio,  or  power  to  make  a  will,  and  to 
accept  property  under  one.  By  the  jus  Latinum  and  the  jus  Italicum 
various  modifications  of  the  different  rights  implied  in  the  civitas  were 
granted.  The  jus  Latinum  gave  private  rights  to  individuals,  the  jus 
Italicum  gave  public  rights  to  towns.  In  some  cases  the  jics  Latinum 
gave  the  connuhium  and  commercium, ;  in  some  only  the  latter ; 
in  many  only  a  portion  of  the  latter ;  the  testamenti  /actio,  the 
pow.er  of  making,  or  taking  under,  a  testament  being  withheld. 
The  jus  Italicum  gave  certain  favored  towns  a  free  municipal 
constitution,  an  immunity  from  direct  taxation,  and  made  the  soil 
subject  to  Quiritarian  ownership  (see  sec.  58).  In  the  course  of  time 
other  shades  between  the  dins  and  the  peregrinus  were  introduced,  but 
all  distinction  between  them  was  gradually  swept  away,  by  the  in- 
creasing recklessness  with  which  the  rights  of  citizenship  were  bestowed. 
At  last  Caracalla  made  all  the  free  subjects  of  the  empire  citizens ;  and 
thenceforward  the  class  of  peregrini,  properly  speaking,  ceased  to  exist. 
All  the  free  inhabitants  of  the  civilized  world  were  cives,  and  beyond 
were  nothing  bat  harhari  and  hastes. 

40.  The  Roman  family,  in  the  peculiar  shape  it  assumed  under  the 
™.  „  .,  jus  Quiritium,  was  modeled  on  a  civil  rather  than  on  a 
natural  basis.  The  tie  which  bound  members  of  the 
same  family  was  not  that  of  blood ;  it  was  their  common  position  in 
the  midst  of  an  artificial  system.  For  the  formation  of  such  a  family, 
a  legal  marriage  was  an  indispensable  preliminary ;  but  it  was  only  a 
preliminary,  and  the  peculiar  character  of  the  family  did  not  in  any 
way  flow  from  the  tie.  The  head  of  the  family  was  all  in  all.  He  did 
not  so  much  represent  as  absorb  in  himself  the  subordinate  members. 
He  alone  was  sui  juris,  i.  e.  had  an  independent  will ;  all  the  other 
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members  were  aUeni  juris,  their  wills  were  not  independent,  but  were 
only  expressed  through  their  chief.  The  pater' familiaH,  the  head  of  the 
family,  was  said  to  have  all  the  other  members  of  his  family  in  his 
power;  and  this  ipowev  (patria  potestas)  wsm  the  foundation  all  that  pecu- 
liarly characterized  the  Roman  family.  At  the  head  of  tlie  family 
stood  the  paterfamilias  alone.  Be,neath  him  came  his  children,  sons 
and  daughters,  and  his  wife,  who,  in  order  to  preserve  the  symmetry 
of  the  system,  was  treated  by  law  as  a  daughter.^  If  a  daughter 
married,  she  left  this  family,  and  passed  into  the  family  of  her  hu.-i- 
band;  but  if  a  son  married,  all  his  children  were  as  much  in  the 
power  of  the  paterfamilias  as  the  son  himself.  Thus  all  the  descend- 
ants through  the  male  line  were  in  the  power  of  the  same  person. 
And  it  was  this  that  constituted  the  link  of  family  relationship 
between  them,  not  the  natural  tie  of  blood.  "When  the  paterfamilias 
died,  each  of  the  sons  became  in  his  turn  a  paterfamilias ;  he  w^as  now 
sui  juris,  and  all  his  own  descendants  through  the  male  line  were  in 
his  power.  Each  of  the  daughters,  as  long  as  she  remained  unmarried, 
was  also  sui  juris ;  but  directly  she  formed  a  legal  marriage,  and 
thereby  entered  into  her  husband's  family,  she  passed  into  the  power 
of  another.  Hence  it  was  said  that  a  woman  was  at  once  the  begin- 
ning and  end  of  her  family,  caput  et  finis  familias  sucb,  for  directly  she 
attempted  to  continue  it,  she  passed  into  another  family. 

41.  Persons  who  were  under  the  power  of  another  could  not  hold  or 
acquire  any  property  of  their  own.  All  belonged  to  the  paterfamilias ;  and 
whatever  the  son  acquired  was  acquired  for  the  father,  position  of 
In  matters  of  public  law  the  filiusfamilias  labored  under  persons  hi 
no  incapacities  ;  he  could  vote  or  hold  a  magistracy,  but  in  -^^  ^* 
all  the  relations  of  private  law  he  was  absolutely  in  his  father's  power. 
He  could  not  make  a  will,  for  he  had  no  property  to  dispose  of:  nor 
bring  an  action,  for  nothing  was  owing  to  him.  But  in  all  public  rela- 
tions, whenever  his  incapability  of  possessing  property  was  not  in 
question,  the  flliusfamilias  had  all  the  privileges  of  a  citizen  ;  he  had, 
for  instance,  the  connubium,  and  could  contract  a  legal  marriage  ;  and 
the  commercium,  and  could,  therefore,  be  a  witness  in  sale  by  mancipa- 
tion, to  which  none  except  citizens  could  be  witnesses.  The  indul- 
gence of  later  times  permitted  the  flliusfamilias  to  hold  certain  prop- 
erty apart  from  the  pateifaTnilias,  an  indulgence  first  accorded  as  an 
encouragement  to  military  service.  But  even  over  a  portion  of  this 
property  the  head  of  the  family  possessed  certain  rights ;  and,  so  far 
as  it  went,  it  was  a  departure  from  the  strict  theory  of  law. 

*  She  was  technically  said  to  be  in  the  manus  of  her  husband ;  and  perhaps 
vianus  is  the  old  word  signifying  tlie  power  of  the  paterfamilias,  and  potestas  ia 
only  an  expression  of  later  Latin. 
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42.  The  distinction  between  the  legal  and  the  natural  family  is  illus- 

trated by  its  being  possible  for  a  member  of  the  legal 
family  to  quit  it  and  become  an  entire  stranger  to  it; 
and  for  an  entire  stranger  to  be  admitted  to  it,  and  be  as  completely  a 
member  as  if  he  were  a  son  of  the  paterfamilias.  The  mode  by  which 
the  change  in  either  case  was  accomplished  was  by  a  fictitious  sale. 
Every  Roman  citizen  could  sell  himself  to  another  by  the  peculiar  form 
of  sale  called  mancipatio ;  and  as  the  father  possessed  over  the  son  the 
rights  which  a  person  sui  juris  possessed  over  himself,  he  sold  the 
filiusfa'milias  to  a  nominal  purchaser,  who  was  supposed  to  buy  the  son. 
It  was  declared  by  the  law  of  the  Twelve  Tables,  that  a  son  thrice  sold 
by  his  father  should  be  free  from  his  power,  and  the  ceremony  was 
therefore  repeated  three  times,  and  the  son  was  then  e7nancipatus,  or 
sold  out  of  the  family.  "When  a  stranger,  being  himself  alieni  juris^ 
wished  or  was  compelled  to  enter  a  family,  the  process  was  effective 
by  adoption.  Here  again,  then,  w^as  another  sale,  the  paterfamilias 
of  the  family  he  quitted  being  the  seller,  and  the  paterfamilias  of  that 
he  entered  being  the  purchaser.  If  the  stranger  was  sui  juris,  he 
entered  his  new  family  by  arrogation,  which  in  ancient  times  could 
only  be  effected  by  a  vote  in  the  comitia  curiata,  it  being  considered  a 
matter  of  public  policy  to  keep  a  watch  over  such  a  proceeding,  lest 
the  last  of  his  gens  should  arrogate  himself,  and  its  sacra  be  lost.  Much 
simpler  modes  for  effecting  arrogation,  as  well  as  for  effecting  emanci- 
pation and  adoption,  were  employed  in  later  times. 

43.  A  person  might  be  sui  juris,  and  be  in  possession  of  every  right. 

and  yet  be  unable,  through  some  imperfection,  to  exercise 
Curators.       t^®  rights  he  possessed.     A  child,  for  instance,  was  not 

only  not  able  to  conduc  this  affairs  with  discretion,  but  he 
was  unable  to  understand,  perhaps  to  speak,  the  forms  necessary  to  be 
expressly  pronounced  in  almost  every  legal  transaction.  A  tutor  was 
therefore  appointed,  who,  until  the  child  attained  the  age  of  puberty, 
supplied  this  defect  of  his  ward,  or,  as  he  was  called,  his  pupil.  And 
this  is  the  Roman  notion  of  a  tutor :  he  was  a  person  who  supplied 
something  that  was  wanting,  who  tilled  up  the  measure  of  his  pupil's 
persona.  He  of  course  took  care  of  the  person  and  property  of  the 
child ;  but  this  was  only  an  accessory  of  his  position ;  his  primary 
office  was  to  supply  by  his  auctoritas^  what  the  pupil  fell  short  of. 
So,  too,  in  the  old  law,  unmarried  women,  of  whatever  age,  remained 
in  the  tutelage  of  their  relations.  Further,  a  person  might  be  sui  juris, 
and  be  of  an  age  to  exercise  his  rights,  and  yet  it  might  be  necessary 

*  The  dei'i\'ation  of  auctorltas  should  never  be  lost  sight  of.  "When  one  person 
increased,  augebat,  what  another  had,  so  as  to  fill  up  a  deficiency,  this  increasi.ig 
or  filling  up  was  called  auctorltas. 
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to  ensure  that  he  did  not  hurt  himself  and  his  family  by  the  mode  in 
which  he  exercised  them.  In  such  cases,  a  curator  was  appointed, 
whose  duty  it  was  to  look  after  his  property.  This  curator  had  a  per- 
fectly different  office  from  a  tutor ;  in  technical  language,  the  tutor 
.  was  said  to  be  appointed  to  the  person,  the  curator  to  the  property. 
The  curator  was  only  appointed  as  a  check  to  prevent  pecuniai-y  loss. 
Curators  were  also  appointed  to  watch  over  the  interests  of  insane  per- 
sons, and  of  persons  notoriously  prodigal,  as  well  as  of  those  who  had 
attained  the  age  of  puberty,  but  were  under  the  age  of  twenty-five. 

44.  While  the  head  of  a  family  lived,  all  those  who  were  in  his  power 
were  connected  together  by  the  tie  of  subjection  to  the 

power  of  the  same  person.  The  tie  was  called  agnatio, 
and  the  persons  so  mutually  connected  were  ctgnati  to  each  other.  When 
the  paterfamilias  died,  the  tie  of  agnatio  still  subsisted.  Each  of  those 
who,  by  his  death,  became  sui  juris,  became  the  head  of  a  new  family ; 
but  still  they  and  their  descendants  were  agnati  to  each  other  so  long 
as  they  did  not  by  emancipation  or  by  adoption,  or,  in  the  case 
of  women,  by  marriage,  leave  their  original  family.  All  those,  in 
short,  who  would  have  been  agnati  to  each  other  if  the  life  of.  the  ori- 
ginal paterfamilias  had  been  prolonged  were  agnati  at  any  distance 
of  time,  however  great,  after  his  death.  A  number  of  distinct  families 
might  thus,  wlien  looked  on  as  connected  by  agnatio  be  spoken  of  as 
one  family ;  for  they  were  all  portions  of  the  family  of  a  deceased 
paterfamilias. 

45.  Beyond  the  circle  of  the  ag^iati,  the  ancient  patrician  had  that 
of  the  gens.     They  were  nearer  to  him  than  those  who  were 

only  related  to  him  by  blood.     If  a  patrician  died  intes- 
tate, in  default  of  agnati,  his  gentiles,  the  men  of  his  gens,  were  his  heirs. 
He  was  placed  in  the  midst  of  two  artificial  circles,  shutting-  out  the 
natural  circle  of  blood  relations ;  while  the  plebeian,  unless  he  hap- 
pened to  belong  to  one  of  the  few  plebeian  gentes,  and  when  the  system 
of  gentes  had  faded  away,  the  patrician  also,  acknowledged  the  ties  of 
blood  as  next  to  that  of  agnatio.     All  those  who  were  connected  to- 
gether by  the  ties  of  blood  were  cognati.     It  was  the  ten- 
dency of  the  later  Roman  legislation  to  give  greater  and 
greater  weight  to  the  ties  of  blood,  and  to  substitute  a  natural,  for  an 
artificial,  system  of  family  relationship.     Lastly,  the  cog- 
nati of  each  of  the  parties  to  a  marriage  were  said  to  be  '*^' 
affi.nes  to  the  other  party. 

46.  We  have  spoken  as  if  the  wife  had  been  always  in  the  manus  oi 
power,  of  her  husband.     And  this  was  so,  probably,  in    Position  of 
the  strict  theory  of  the  Roman  family,  and  in  the  practice    ^^^  "'lA^- 

of  early  times.     The  tie  of  marriage  was  formed  among  the  patricians 
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by  the  ceremony  of  confarreatlo,  in  which  none  could  partake  except 
those  who  had  the  privileges  of  the  jus  sacrum ;  and  apparently  the 
mere  fact  of  going  through  the  ceremony  placed  a  wife  in  the  manus 
of  her  husband.  The  plebeians  had  no  corresponding  ceremony ;  and 
in  order  that,  when  two  persons  came  together  in  marriage,  the  wife  ■ 
should  be  in  the  power  of  the  husband,  she  was  sold  to  the  husband  by 
the  father,  a  process  which  w^as  termed  coemptio,  or  if  she  remained 
with  her  husband  a  year,  then  the  power  over  her  w^as  acquired  by 
usits,  that  is,  by  the  uninterrupted  lapse  of  time.  If,  however,  she 
absented  herself  for  three  nights  in  the  year,  this  prevented  her  falling 
into  the  husband's  power.  Perhaps,  at  all  times,  at  least  in  plebeian 
families,  a  woman  could  so  marry  as  not  to  fall  into  the  manus  of  her 
husband ;  and  in  later  times  such  marriages  formed  the  rule.  It  made 
no  difference  in  other  relations  of  the  family  whether  the  wife  was  in 
the  power  of  the  husband  or  not.  Supposing  she  and  her  husband  had 
the  connuhium,  that  is,  were  capable  of  intermarrying,  all  the  usual 
incidents  of  a  marriage,  such  as  the  patria  potestas,  attached  to  the 
connection.  If  a  man  and  a  woman  entered  into  a  per- 
•  '  manent  connection  without  marriage  {concuhinatus),  their 
children  were  naturales  liberi,  and  were  so  far  favored  by  the  later  law 
as  to  be  capable  of  being  placed  in  the  position  of  children  sprung  from 
a  legal  marriage,  by  the  process  of  legitimatio.  After  the  time  of  Con- 
stantine  they  might  be  made  legitimate  by  the  subsequent  marriage 
of  their  parents.  In  all  unions  of  the  sexes,  other  than  a  legal  mar- 
riage, the  children  followed  the  condition  of  their  mother :  being  free, 
for  instance,  if  she  was  free,  and  slaves  if  she  was  a  slave.  The  union 
of  slaves  was  called  contuhernium  ;  but  however  solemnly  entered  into, 
and  however  faithfully  its  natural  tie  acknowledged,  it  was  never  in 
the  eye  of  the  law  regarded  as  anything  better  than  promiscuous  inter- 
course.' 

47.  It  was  possible  that  any  one  who  possessed  a  complete  status 
Deminutio  should  undergo  a  change  of  status,  and  this  change  might 
capitis.  happen  in  any  one  of  the  three  component  parts  of  the 
status.  The  capability  of  exercising  all  those  rights  implied  in  a  per- 
fect status  was  frequently  spoken  of  as  a  man's  caput,  and  the  change 
in  each  of  these  component  parts  was  said  to  be  a  deminutio  capitis,  a 
lessening  or  impairing  of  the  caput.  First,  a  man  might  lose  his  free- 
dom; he  might  be  taken  prisoner  by  an  enemy,  or  undergo  a  very 
severe  criminal  sentence.  The  loss  of  this  element  of  the  status,  called 
capitis  deminutio  m,axima,  involved  the  loss  of  the  remaining  two,  the 
person  who  ceased  to  be  free  ceasing  also  to  have  the  rights  of  citizen- 
ship or  family  rights.  Secondly,  he  might  lose  his  rights  of  citizen- 
ship, and  this  loss,  called  the  capitis  deminutio  media,  involved  the  loss 
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of  family  rights,  but  still  left  him  free.  Thirdly,  by  what  was  called 
the  capitis  derninutio  minima,  he  might  lose  his  position  in  his  family, 
by  emancipation,  adoption,  or  arrogation.  In  early  times  there  were 
rights,  principally  those  forming  part  of  the  jus  nacrum,  which  a  person 
who  passed  out  of  his  family  really  lost;  but  in  later  times,  as  in  every 
case  the  person  who  underwent  this  capitis  derninutio  either  entered 
another  family,  or  became  the  head  of  his  own  family,  his  status  was 
really  not  made  at  all  less  perfect  by  the  change.  Of  course  this  capitis 
derninutio  involved  the  loss  of  neither  of  the  two  other  component  pai-ts 
of  the  status. 

48.  When  a  person  was  possessed  of  a  perfect  status,  he  Avas  con- 
sidered to  enjoy  a  high  dignity  and  reputation  in  the  eyes  „.    . 

of  others.  This  reputation  (existimatio)  the  Romans  con- 
sidered as  one  of  the  chief  possessions  of  a  person.  It  was  even  to  a 
certain  extent  resrulated  by  law.  If  a  person  ceased  to  be  free,  his 
existimatio  was  gone.  Certain  offences  were  treated  by  law  as  impair- 
ing it.  If  the  offence  was  so  grave  as  to  impair  the  existimatio  very 
seriously,  its  diminution  was  said  to  amount  to  infamia.  For  example, 
a  partner,  or  a  mandatary,  condemned  in  an  action  pro  socio  or  mandato, 
was  stampsd  with  infamy.  The  consequences  of  infamy  were,  that 
the  guilty  person  could  not  be  a  witness,  could  not  receive  public 
honors,  and  could  not  bring  a  public  prosecution.  If  the  offence  was 
rather  less  grave,  the  consequence  was  turpitudo ;  and  if  the  person 
was  in  some  inferior  position,  as,  for  instance,  an  actor,  lie  was  said  to 
be  marked  with  a  lens  nota,  a  slight  brand  of  disgrace. 

49.  It  only  remains  to  be  observed  that,  although  persons  that  were 
the  mere  creations  of  law,  as  corporations,  ceased  to  exist    ^^  ,     « ., 
when  the  law  in  any  way  put  an  end  to  their  existence,   existence  of 
as  by  the  dissolution  of  the  corporation,  yet  the  person   ^^''*'"''^' 

of  individuals,  that  is,  their  legal,  as  opposed  to  their  natural  being, 
did  not  become  extinct  by  their  death.  At  the  moment  of  death  it 
was  shifted  to  those  Avho  represented  them.  The  son  was  clothed"  with 
the  person  of  the  father,  the  heir  with  that  of  the  testator.  What  we 
mean  by  saying  that  the  deceased  is  represented,  that  is,  again  made 
present  and  brought  before  us,  the  Roman  jurists  expressed  by  sayinu- 
that  his  person  had  been  shifted  to  those  who  succeeded  in  his  place. 

II.  THINGS. 

50.  The  word  thing  (res)  has,  in  Roman  law,  a  sense  as  artificial  and 
as  wide  as  the  word  person.      As  person    comprehends     ^^  cf  ^^^ 
every  being  who  has  rights  and  is  subject  to   them,  so    icord  res. 
thing  comprehends  all  that  can  be  considered  as  the  object  of  a  riffht. 
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The  object  of  a  right  may  be  incorporeal,  or  the  pure  creatitfii  of  law, 
and  need  not  be  limited  to  things  corporeal  and  visible.  The  law  can 
separate  the  right  to  possess  a  field  and  the  right  to  walk  in  it,  and 
the  object  of  each  right  is  called  indifferently  a  thing.  When  we  at- 
tempt to  classify  these  objects  of  rights,  we  are  nnable  to  select  any 
one  principle  of  division  according  to  which  we  may  distribute  them. 
The  aspects  in  which  we  may  view  them  are  too  various  to  admit  of  a 
simple  arrangement ;  we  may,  however,  make  a  division  approximately 
accurate  by  considering,  first,  those  heads  of  things  which  we  arrive 
at  by  examining  the  nature  of  the  things  themselves  ;  and  secondly, 
those  gained  by  inquiring  into  the  interest  which  persons  have  in  them. 

51.  First,  then,  things  may  be  corporeal  or  incorporeal ;  or,  as  the 
Divlaonof  jurists  expressed  it,  tangi  possunt  or  tangi  non  possunt. 
Corporeal  and  ^^^  ^®®  ^  house  or  a  field ;  we  do  not  see  a  right  to  in- 
incorporeal.  habit  the  one  or  reap  the  fruits  of  the  other.  The  phys- 
ical tangible  object  of  sense  is  a  corporeal  thing ;  the  intangible  ab- 
straction of  the  mind  is  an  incorporeal  thing.  Incorporeal  things 
always  consist  in  a  right ;  if  we  see  a  stream  flowing,  or  a  path  wind- 
ing through  a  field,  the  mind  sees,  as  something  distinct  from  the 
object  of  sense,  the  power  of  using  the  water  or  of  following  the  path. 
This  power  is,  in  the  language  of  the  law,  an  incorporeal  thing ;  and 
a  person  may  have  a  right  to  possess  it  just  as  he  may  have  a  right  to 
possess  a  house  or  field.  Strictly  speaking,  the  right  to  own  a  field, 
and  not  the  field  itself,  is  what  the  law  takes  cognizance  of,  and  this  is 
as  much  incorporeal  as  the  right  to  walk  over  it.  But  Roman  law  has 
adopted  or  introduced  the  popular  way  of  speaking,  according  to  which 
we  say,  '  I  have  a  field  ; '  '  I  have  a  right  of  way  over  a  field.' 

52.  We  may  again  speak  of  corporeal  things  as  moveable  and  im- 

^. .  moveable  (res  mobiles,  se  moventes,  and  res  soli,  res  irnmobiles), 

T  mqsmove-  ^ 

ab^e  ani  im-   a  distinction  so  obvious  that  it  needs  no  other  remark  than 

moveable.  ^.^^^  some  moveable  things  are  so  incorporated  with  im- 

moveables, or  so  constantly  associated  with  their  use,  that  the  law  treats 
them  as  immoveables ;  as  for  instance  a  house,  each  brick  of  which  is 
a  moveable,  is  itself  an  immoveable,  because  attached  to  the  soil. 

53.  Things  are  also  either  divisible  or  indivisible.     We  cannot  divide 

rr,-, .        _,.  .     a  slave  or  a  horse  so  that  the  several  parts  have  the  same 
T/imgs  divi- 
sible and  ill-    value  which  they  had  when  they  were  parts  of  a  whole ; 

diimibie.  |^^^|  -^  ^^^  divide  a  field  into  four,  we  have  four  small  fields. 

54.  They  are  also  principal  or  accessory ;  that  is,  they  are  the  direct 

object  of  rights,  or  are  only  so  as  forming  portion  of,  or 
Things  prin-         •'  r^        ■>  •'  i.        It,    -    •  i 

cipal  and  ac-  being  intimately  connected  with,  somethmg  that  is  ;  thus 
cessory.  ^  ^^^^  -^  ^  principal  thing,  its  fruit  an  accessory. 

55.  Another  distinction  relating  to  things  familiar  to  the  Roman 
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jurists  was  tliat  between  the  genus  and  the  species.  By  the  Cfenus  and 
genus  was  meant  a  whole  class  of  objects,  such  as  horses,  'V^'^'*^*- 
or  the  general  name  for  an  object,  such  as  wine,  oil,  wheat.  Species 
was  the  particular  member  of  the  class,  or  particular  portion  of  the 
object  comprehended  under  the  genus,  as  this  horse,  or  the  wine  in  tkis 
bottle.  If  a  purchaser  bought  a  horse  or  a  certain  quantity  of  oil,  the 
thing  bought  was  said  to  be  determined  genere  ;  if  he  bought  a  particu- 
lar horse  or  the  oil  in  a  certain  vase,  the  thing  bought  was  said  to  be 
determined  specie.  All  things  which  are  included  under  a  general 
name,  such  as  oil  or  wheat,  are  commonly  divided  by  being  weighed, 
numbered,  or  measured,  and  were  therefore  spoken  of  by  the  jurists  as 
being  those  things  quce  pondere,  numero,  mensurave  constant. 

56.  We  may,  lastly,  regard  tilings  as  particular,  or  as  collected  under 
some  head,  when  the  whole  collection  is  a  thing  in  law. 

Thus  a  sheep  is  a  particular  thing  (res  singularis)  a  flock,    itres^am^re- 
composed  ex  distantihus  uni  nomini  subjectis,  is  a  collection    '"^w  tmivei-- 
of  things,  or,  as  the  jurists  expressed  it,  is  a  rerum  unixer-    *'  "  ^' 
sitas  (or  simply  unitersitas).     As  also,  of  course,  are  such  comprehensive 
things  as  an  inheritance,  a  dowry,  the  pecuUum  of  a  slave. 

57.  In  proceeding  to  the  second  division  of  things  according  to  tha- 
persons  who  have  rights  over  them,  and  to  the  extent  of  those  rights^,, 
we  must  first  notice  the  distinction  in  things  caused  by  certain  things 
having  a  sacred  character  {res  divini  juris).     These  were 

i'es  sacroB,  consecrated  to  the  superior  gods  ;  or  res  religiosce,  sacra. 

such  as  tombs  or  burial-grounds,  consecrated  to  the  infernal  gods ;  or, 
lastly,  res  sanctoe,  things  human,  but  having  a  sort  of  sacredness  attach- 
ing to  them,  such  as  the  walls  and  gates  of  cities. 

58.  The  State,  again,  impressed  on  some  things  a  peculiar  charac- 
ter. All  things  which  were  held  by  peregrini  and  not  by  citizens  were 
pei^egrina.  The  soil  which  was  included  in  the  territories  of  the  early 
8tate,  the  ager  Romanus,  was  distinguished  from  all  other 

land  by  being  alone  capable  of  being  the  subject  of  a  gaie"^^^'"  ^^'*""  "^• 
by  mancipation,  and  being  alone  held  by  the  especial  tenure  of  the  jus 
Quiritium.^  In  later  times,  a  greater  portion  of  the  soil  of  Italy  was 
placed  on  the  same  footing  with  the  soil  of  the  agei'  Bomanus,  and  solum 
Italicum  came  to  be  the  name  of  all  soil  wherever  situated  to  which  the 
privileges  of  the  old  ager  Romanus  were  accorded  as  opposed  to  solum 
provinciale,  which  always  remained,  at  least  in  theory,  the  property  of 
the  State,  and  of  which  a  perfect  ownership  could  not  be  acquired.! 
Justinian  abolished  this  difference  in  the  tenure  of  the  soil. 

59.  In  the  older  law  there  also  prevailed  a  distinction,  abolished  by 

*  Dion.  Halicarn.  iv.  13. 

+  ULPIAN,  xix.  1 ;  Cicero  Fro  Flacco,  i.  32 ;  Gaius,  i.  20. 
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Jastinian,  between  res  mancipi  and  res  nee  mancipi.     We 
Res  mancipi.     ,  „  „  ,      n  rT^    •       st.      ■,,,■,  . 

know  from  a  iragment  oi  U  Ipian,^^  what  things  were  res 

mancipi.  They  were  prcedia  in  Italico  solo,  whether  in  the  country  or 
the  city,  servitudes  (a  term  to  be  explained  presently)  over  these  prcedia 
when  in  the  country,  slaves,  and  four-footed  animals,  as  oxen  and 
horses,  tamed  for  the  service  of  man.  All  other  things  were  nee  ■man- 
cipi. "We  also  know  that  property  in  res  mancipi  could  only  be  trans- 
ferred by  mancipatio,  that  is,  by  a  form  of  sale,  in  which  the  purchaser 
took  hold  with  his  hand  of  the  thing  purchased,  and  claiming  it  to  be 
his  tendered  a  piece  of  copper  to  the  seller.j  The  list  of  res  mancipi  is 
evidently  a  list  of  the  possessions  of  an  early  agricultural  community, 
and  there  can  be  scarcely  any  doubt  that  the  form  of  sale  required  to 
transfer  the  property  in  them  was  the  ordinary  form  of  sale  in  such  a 
community.  At  some  period,  and  in  some  manner  of  which  we  have 
no  knowledge,  these  possessions  of  an  early  agricultural  community 
were  contrasted  -with  other  forms  of  wealth,  and  the  mode  of  transfer 
customary  in  the  one  case  was  found  not  to  be  customary  in  the  other. 
The  law,  sanctioning  and  embodying  the  custom,  made  the  form  of 
mancipatio  necessary  to  pass  res  mancipi,  and  declared  it  not  to  be 
1  necessary  to  pass  other  things.  Manus,  as  signifying  'power,'!  is 
probably,  the  root  of  the  phrases  mancipi  and  mancipatio.  Thus  res 
■mancipi  meant  originally  things  in  the  hand,  or  taken  by  the  hand,  of 
•the  owner,  and  the  taking  by  the  hand  in  the  form  of  transfer  was 
symbolic  of  the  purchaser  holding  or  acquiring  the  thing  in  the  way  in 
■which  the  seller  had  held  or  acauired  it. 

60.  If  we  look  at  things  according  to  the  persons  by  whom  they 

are  owned,  we  have  a  division  into  res  communes,  as  the 
.Res  communes.  ^^^  .  ,.,  ^,  .,ti 

sea  and  the  air,  which  cannot  be  appropriated  by  any 

; particular  individuals;  res  publiccs,  things  which  belong  to  the  State, 

as  the  State  land  {ager  publicus),  navigable  rivers,  roads, 

'   etc. ;  res  universitatis,  things  which  belong  to  aggregate 

bodies,   as  to  corporations;  and  res  privatcB,  things  which  belong  to 

individuals;  «nd  which  w^ere  said  to  be  in  nostra  patri- 
Itcs  lyrvDCitcBM 

monio,  i.  e.  we  CL-iild,  in  one  way  or  another,  have  a  prop- 

•  erty  in  them :  whereas  things  common,  or  public,  or  dedicated  to  the 

In  nostro        gods,  were  extra  ■patrimonium,  i.  e.  could  not  become  the 

2mtrimonio.     subject  of  private  property.     Lastly,  there  were  res  mdlius, 


*  Ulp.  Reg.  xix. 

t  The  foi'in  of  orMncipatio  will  be  more  fully  noticed  in  sec.  81  of  the  Introduction. 

+  How  r/mmis  signifies  powei"  is  a  further  question  ;  it  may  be  that  the  hand  is 
merely  a  metaphor,  as  we  say  '  in  the  hands'  for  '  in  the  power '  of  a  person  ;  or  it 
•  may  mean  the  hand  of  a  conqiieror  or  plunderer,  and  thus  originally  things  manii 
capta  would  be  the  booty  of  j.ilunderers. 
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tilings  of  which  no  one  has- acquired  the  ownership,  as  wild  animals,  or 
unoccupied  islands  in  the  sea. 

61.  Having  thus  given  a  sketch  of  the  position  of  persons  in  Romar. 
law,  as  also  of  the  divisions  of  things,  we  now  proceed  to 
speak  of  that  connection  between  persons  and  things  which 
what  are  termed  rights  express.     The  necessities  of  his  physical  posi- 
tion oblige  man  to  exert  his  power  over  the  world  of  things  ;  his  special 
interests  prompt  each  man  to  claim,  as  against  his  fellows,  .  . 

an  exclusive  interest  in  particular  things.  Sometimes 
such  a  claim  sanctioned  by  law  is  urged  directly  :  the  owner,  as  he  is 
said  to  be,  of  the  thing  publishes  this  claim  against  all  other  men,  and 
asserts  an  indisputable  title  himself  to  enjoy  all  the  advantages  whicli 
the  possession  of  the  thing  can  confer.  Sometimes  the  claim  is  more 
indirect ;  the  claimant  insists  that  there  are  one  or  more  particular 
individuals  who  ought  to  put  him  in  possession  of  something  he  wishes 
to  obtain,  or  do  something  for  him,  or  fulfil  some  promise,  or  repair 
some  damage  they  have  made  or  caused.  Such  a  claim  is  primarily 
urged  against  particular  persons,  and  not  against  the  world  at  large. 
On  this  distinction  between  claims  to  things  advanced  against  all  men, 
and  those  advanced  primarily  against  particular  men,  is  based  the 
division  of  rights  into  real  and  personal  expressed  by  writers  of  the 
middle  ages,*  on  the  analogy  of  terms  found  in  the  writings  of  the 
•  Roman  jurists,  by  the  phrases  ^ura  in  re  and  jura  ad  rem.  A  real  right, 
a  ju?,  in  re,  or,  to  use  the  equivalent  phrase  preferred  by  some  later- 
commentators,  jus,  in  rem,  is  a  right  to  have  p  thing  to  the  exclusion 
of  all  other  men.f  A  personal  right,  jus  ad  rem,  or,  to  use  a  much  more 
correct  expression,  jus  in  personam,  is  a  right  in  which  there  is  a  person 
who  is  the  subject  of  the  right,  as  well  as  a  thing  as  its  object,  a  right 
which  gives  its  possessor  a  power  to  oblige  another  person  to  give  or 
procure,  or  do  or  not  do  something.  It  is  true  that  in  a  real  right  the 
notion  of  persons  is  involved,  for  no  one  could  claim  a  thing  if  there 
were  no  other  persons  against  whom  to  claim  it ;  and  that  in  a  personal 
right  is  involved  the  notion  of  a  thing,  for  the  object  of  the  right  is  a 
thing  which  the  possessor  wishes  to  have  given,  procured,  done,  or  not 

*  The  term  jus  in  re  appears  in  the  summary  of  law  bearing  the  name  of  the 
Brachylogus,  which  belongs  to  the  twelfth  century ;  both  phrases  occur  in  the 
{wntifical  constitutions  of  the  thirteenth  century.  (See  Sexti  Deci'et.  iii.  7,  S,  in 
qidbus  jus  non  esset  quccsitum  in  re,  licit  ad  rem.) 

t  The  objection  to  using  the  term  jtts  in  re  is  that  the  expi'ession  occurs  in  the 
classical  jurists  as  meaning  an  interest  in  a  thing  short  of  ownership,  as  the  interest 
of  a  mortgagee  in  the  thing  pledged,  and  on  this  ground  the  term  jus  in  rem,  which 
is  not  found  in  the  classical  jurists,  but  is  supported  by  the  analog}'  of  the  familiax 
term  actio  in  rem,  seems  preferable. 
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done.  But  the  leading  principle  of  the  distinction  is  simple  and  intel- 
ligible ;  and  though  it  has  not  been  formally  adopted  in  the  system  of 
the  Institutes  or  of  the  leading  jurists,  yet  the  classifications  of  the 
different  relations  of  persons  and  things  which  they  actually  employed, 
are  so  capable  of  being  assimilated  to  that  which  this  distinction  sug- 
gests that  we  need  not  hesitate  to  adopt  it. 

III.  RIGHTS  OVER  THINGS. 

62.  The  most  complete  real  right  is  of  course  that  possessed  by  the 

absolute  owner  of  the  thing,  the  person  \\\\o  has  power  to 
Dominium,  ^^gp^gg  ^f  j^  ^s  he  likes,  and  who  holds  it  by  a  title  recog- 
nized as  valid  by  law.  This  ownership  was  in  Roman  law  expressed 
by  the  word  dominium,  sometimes  by  projrrietas.  The  dominus  was 
entitled  to  the  use  of  the  thing  (icsus),  to  the  perception  of  all  its  pro- 
ducts (fructus),  or  to  consume  the  thing  entirely  if  it  were  capable  of 
consumption  {abusus).  He  could  also  dispose  of,  or  alienate  it  at  will. 
In  the  ancient  system  of  private  law^,  the  owner  was  said  to  be  owner 
ex  jure  Quiritium.  Nor  did  the  old  law  recognize  any  dominium  other 
than  that  which  was  enjoyed  ex  jure  Quiritium.  But  the  praetors  found 
occasions  when  they  washed  to  give  all  the  advantages  of  ownership, 
but  w^ere  prevented  by  the  civil  law  from  giving  the  legal  dominium. 
Another  kind  of  dominium  came  therefore  to  be  spoken  of :  and  the 
term  in  bonis  habere  was  used  to  express  an  ownership  which  was 
practically  absolute  because  it  was  protected  by  the  praetor's  authority, 
but  which  was  not  technically  the  same  as  ownership  ex  jure  Quiritium. 
Commentators  have  called  this  ownership  the  dominium  bonitanum,  a 
term  not,  however,  used  by  the  jurists.  The  distinction  between  the 
dominium  bonitarium  and  that  ex  jure  Quiritium  entirely  disappeared 
under  Justinian. 

63.  To  the  notion  of  dominium  was  opposed  that  of  jras.sessjo.  A  person 
might  be  owner  of  a  thing  and  yet  not  possess  it,  or  possess  it  without 

being  the  owner.  Possession  implied  actual  physical  oc- 
ossessio.  (.ypa^^JQQ^  Qj.  iietention,  to  use  the  technical  term,  of  the 
thing  ;  but  it  also  implied  something  more  in  the  sense  in  which  it  was 
used  by  the  Roman  lawyers.  It  implied  not  only  a  fact,  but  an  inten- 
tion ;  not  only  the  fact  of  the  thing  being  under  the  control  of  the  pos- 
sessor, but  also  the  intention  on  the  part  of  the  possessor  to  hold  it  so 
as  to  reap  exactly  the  same  benefit  from  it  as  the  real  owner  would, 
and  to  exercise  the  same  rights  over  it,  even  though  he  might  be  well 
aware  that  he  was  not  the  real  owner,  and  had  no  claim  to  be  so.  The 
possessor  was  entitled  to  have  his  possession  protected  against  every 
one  but  the  true  owner,  and  length  of  possession  would,  under  certain 
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conditions  fixed  by  law,  make  the  pos.sess<^;r  really  Vjecome  the  owner 
of  the  thing  possessed. 

04.  As  the  real  rights  over  a  thing  may  be  very  numerous,  it  is  per- 
fectly possible  to  separate  them,  and  to  give  some  to  one  person  and 
some  to  anothez-.  We  can,  for  instance,  separate  the  right  of  walking 
in  a  field  from  the  right  of  digging  under  the  surface,  and  give  The 
right  of  doing  the  one  to  this  person  and  of  doing  the  other  to  that,  in 
this  way  each  right  that  is  separated  off  may  be  considered  as  a  frag- 
ment of  the  whole  dominiuin,  capable  of  being  given  away  from  the 
proprietor.  These  fragmentary  rights,  these  portions  of  the  whole 
right  comprised  in  the  absolute  ownership,  were  termed 
seroitutes,  because  the  thing  was  under  a  kind  of  slavery 
for  the  benfit  of  the  person  entitled  to  exercise  over  it  this  separate 
right.  In  some  servitudes,  the  right  over  the  thing  subject  to  the  ser- 
vitude, 7'es  serviens,  was  attached  to  the  ownership  of  another  thing  (res 
dominans) :  the  servitudes  were  then  spoken  of  as  serviiules  rerum  or 
prcBdiorum^  and  a  distinction  was  made  in  these  servitudes  according 
as  the  right  given  by  them  referred  to  the  soil  itself,  as  the  right  to  go 
or  to  drive  over  it,  when  the  servitutes  were  said  to  be  rudicwum  2r/'cedi- 
oruni,  or  to  the  soil  as  supporting  some  superstructure,  as  a  house, when 
the  servitudes  were  said  to  be  urbanorum  praediorum.  In  other  servi- 
tudes, the  right  was  given  to  particular  persons ;  and  the  servitudes  were 
then  termed  servUutes  personarum.  The  most  important  of  these  latter 
servitudes  were  lisusfrudus  and  usus.  Ususfructus  was  the  right  to 
enjoy  a  thing  belonging  to  another  person  so  as  to  reap  all  the  produce 
derivable  from  it,  as  for  instance,  all  the  fruits  of  the  soil ;  ztsus  was  the 
right  to  use  and  enjoy  a  thing  belonging  to  another  person,  only  with- 
out reaping  any,  or  only  a  small  portion,  of  its  produce.  Only  im- 
moveable property  was  subject  to  the  servitutes  prcediorum  ;  both  move- 
able and  immoveable  to  the  seiTitutes  pei^miarum. 

65.  There  were  two  other  real  right.s  which  had  something  of  the 
nature   of  servitudes,   but   w^hich   received   a  particular 

name.     These  were  emphyteusis  and  superficies.     The  for-  and  saper- 
mer  was  an  alienation  of  all  rigfets  except  that  of  the  bare  ficie^. 
ownership  for  a  long  term,  in  consideration  of  the  proprietor  receiving 
a  yearly  rent  (pe^tsw) ;  the  latter  was  the  alienation  by  the  o^^^ler  of 
the  surface  of  the  soil  of  all  righte  necessar^^  for  building  on  the  sui-face^ 
a  yearly  rent  being  generally  reserved. 

66.  Lastly,  there  was  the  real  right  given  over  a  thing  by  pledge  or 
mortgage,  pig7ius,  hypotheca ;  the  former  term  being  used 

to  express  ihe  case  of  the   thing,   over  which  the  right    ^3'^S'"^"^ 
%vas  given,  being  placed  in  the  possession  of  the  creditor,  the  latter  to 
express  the  case  of  it  being-  left  in  the  possession  of  the  debtor.     The 
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right  was  given  to  secure  the  creditor  the  payment  of  his  de^i. ;  aiiu 
he  ultimately  had  power  to  sell  the  thing,  and  to  satisfy  his  claim  out 
of  the  proceeds,  or,  if  he  could  find  no  purchaser,  to  have  himself 
made  owner  of  the  thing. 

67.  We  may  now  proceed  to  speak  of  the  mode  in  which  real  rights 
are  acquired.     We  find  at  the  outset  an  obvious  di9"erence  between 
acquiring  rights  over  a  particular  thing,  and  acquiring  rights  over  the 
entirety  of  a  number  of  things  comprised  in  such  a  term  as  an  inheri- 
tance, which  includes  the  entirety  of  the  rights  belonging 

Acquisition  ,  ,  ,.,  -,         ->  ittt 

o/ H^/ife  owe?- to  a  deceased  person,  both  real  and  personal.     We  may 

things.  ihws,  divide  the  subject  of  the  acquisition  of  rights  into 

two  parts  :  the  first  comprising  the  modes  in  which  real   rights   are 

acquired  over  particular  things  ;  the  second  comprising  the  modes  in 

which  an  entirety  (univerdtas)  of  rights,  both  real  and  personal,  passed 

from  one  person  to  another. 

68.  We  may  mention,  as  the  first  of  the  modes  of  acquiring  par- 
ticular things,  occupation,  i.  e.  the  seizing  on  a  thing  which  is  a  res 

nullius,  i.  e.  without  an  owner :  land  in  an  unoccupied  coun- 

Acquisition    of  ,        .  -,,.  .-.-t         •       i        •<? 

riqJits  over  par-  ''^T  ^^  ^  ^'*^^  miUius,  SO  are  wild  animals  ;  it  we  seize  on, 

ticular  things,  or,  as  we  should  say,  occupy  the  land,  and  catch  the  wild 
'         animal,  we  gain  our  right  over  the  soil  and  the  animal  by 
having  been  the  first  to  seize  it. 

69.  Accession  is  the  general  term  for  the  acquisition  of  rigMs  either 

over  things  which  are  added  by  the  forces  of  nature  to, 
and  become  an  inseparable  part  of,  another  thing  regarded 
as  the  principal  thing,  or  over  things  which  by  the  operation  of  man 
are  united  with  other  things  so  as  to  form  an  indivisible  product.  The 
owner  of  the  principal  thing,  by  virtue  of  his  being  owner,  is  the  owner 
also  of  the  accessory  thing. 

70.  A  contract  or  gift,  by  which  one  person  promised  to  give  a  thing- 

to  another,  did  not  make  that  otlier  the  owner  of  the  thing. 

Tradition.       .    „       ,  mx     j^t^  •  ^  i     -l       t    -s 

A  further  step  was  necessary.     1  he  thing  must  be  handed 

over  to  the  person  who  was,  under  the  terms  of  the  contract,  to  become 

the  o\vner  of  it.     This  handing  over  was  called  traditio  ;  and  a  perfect 

traditio  implied,  first,  that  it  was  a  real  absolute  owner,  capable  of 

alienating  the  thing,  who  transferred  it,  and  secondly,  tliat  he  placed 

the  new  proprietor  in  actual  possession  of  the  thing. 

71.  The  above  are  termed  natural  modes  of  acquisition  ;  but  there 

are  some  which  are  said  to  derive  their  force  only  from 
the  civil  law.     One  is  acquisition  by  gift.     Stiictly  speak- 
ing, gift  is  not  a  peculiar  mode  of  acquisition,  but  an  acquisition  by 
delivery  with  a  particular  motive  for  the  transfer.     Probably  it  was  oii 
account  of  the  solemnities  with  which  under  Justinian  gifts  had  to  be 
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made  that  gifts  are  treated  in  the  Institutes  as  a  special  mode  of  acquisi- 
tion. One  special  kind  of  gift  was  a  donatio  mortis  causa,  a  gift  to  take 
effect  in  case  of  the  death  of  the  donor  in  the  lifetime  of  the  recii>ient. 

72.  The  law  also  gave  the  ownership  of  a  thing  by  usticajm,  that  is 
by  quiet  possession,  bona  fide,  and  founded  on  a  good 

title,  which  sufficed,  under  the  civil  law,  to  transfer  the 
dominium,  or  legal  ownership,  if  maintained  during  one  year  over 
moveable  things,  or  during  two  years  over  immoveable.  The  opera- 
tion of  usucapio  was  of  great  importance  in  Roman  law  ;  for  by  it  the 
interest  of  a  person  to  whom  a  res  mancipi  was  transferred  otherwise 
than  by  mancipation  and  the  interests  of  all  persons  who  held  things  in 
bonis  (see  sec.  62)  were,  after  a  short  lapse  of  time,  converted  „ 
into  full  Quiritarian  ownership.  Prescription,  before  the 
time  of  Justinian,  was  not  a  means  of  acquiring  rights  :  it  merely  gave 
a  means  of  repelling  actions  brought  to  regain  rights  which  had  long 
been  held  by  another  than  the  absolute  owner.  It  was  applicable  to 
immoveables  in  the  provinces,  they  being  not  affected  by  usucapio, 
which  regarded  all  moveables,  but  only  such  immoveables  as  were  in 
Italy.  Justinian  made  considerable  alterations  in  the  law  with  respect 
to  acquisition  of  ownership  by  length  of  possession.  The  same  law 
was  made  to  prevail  throughout  the  empire,  and  possession  during 
three  years  gave  the  ownership  of  moveables,  and  possession  during 
ten  years,  if  the  parties  had  inhabited  the  same  province  during  the 
time,  or  possession  during  twenty  years  if  they  had  not,  gave  the 
ownership  of  immoveables. 

73.  The  ownership  was  also  transferred  when  things  were  surren- 
dered by  the  fictitious  process  of  in  jure  cessio,  that  is,  a       . 

suit  in  which  the  defendant  gave  up  to  the  plaintiff  all  he 
claimed,  or  when  things  were  adjudged  {adjudicatio)  in  certain  actions, 
such  as  those  for  assigning  boundaries,  and  dividing  a  family  estate, 
when  the  judge  had  a  power  to  assign  the  respective  portions  to  the 
different  parties. 

74.  The  entirety  of  rights  was  acquired  when  one  person  succeeded 

to  the  persona,  or  lesral  existence,  of  another,  and  thereby    ,      .  .^. 

°  •'    Acquisition  of 

succeeded  to  all  his  rights,  whether  over  things  or  against  aji  entirety  of 

persons.     The  cases  in  which  this  most  naturally  occurred  ''^9^^^^- 
were  that  of  arrogation  (for  when  a  person  was  arrogated,  he,  of  course, 
transferred  all  that  he  had  to  the  person  whose  family  he 
entered),  and  that  of  succession  to  the  inheritance  of  tes- 
tators and  intestates. 

75.  Testaments  were  originally  made  by  being  proclaimed  in  the 
comitia  curiata,  or  by  a  fictitious  sale,  in  which  testators    ^ 
transferred  their  property  to  a  purchaser  (/aw/i/ZcB  emptor) 
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who  was  himself  heir,  or  who  was,  after  their  death,  to  distribute  it 
according  to  their  wishes.  In  later  times  a  testament  was  made  in  the 
presence  of  seven  witnesses,  who  affixed  their  seals  to  it,. and  the  wit- 
nesses and  the  testator  subscribed  the  testament.  In  order  to  make  a 
testament,  it  was  necessary  to  have  the  testamenti  f actio,  a  term  imply- 
ing such  a  participation  in  the  law  of  private  Roman  citizens  as  to 
make  a  person  considered  capable  of  making,  taking  under,  or  being 
witness  to,  a  testament. 
76.  The  testator  was  obliged  to  disinherit  by  name  every  one  who, 
being  among  those  in  his  own  power,  had  a  natural  claim 
ii,%n  m  I  mg.  ^^^  ^^^  property ;  and  if  he  failed  to  do  so,  the  whole  testa- 
ment was  set  aside.  The  great  peculiarity  of  a  Roman  testament  was 
the  institution  of  the  heir,  that  is,  of  the  person  who  was  to  succeed  to 
Institutimi  of  the  persona  of  the  testator.  Unless  there  was  such  a  per- 
the  Mir.  gon,  no  other  disposition  of  the  testament  could  take  effect, 

for  there  was  no  continuation  of  the  testator's  legal  existence.  The  heir 
was,  therefore,  properly  appointed  at  the  beginning  of  the  testament ; 
in  case  of  the  heir  accepting,  he  placed  himself  exactly  in  the  position 
of  the  testator,  received  all  his  property,  and  was  answerable  for  all  his 
debts ;  in  receiving,  his  property  he  was,  however,  bound  to  give  effect 
to  the  subsequent  dispositions  of  the  testament.  Various  provisions 
were  made  at  different  times  to  protect  the  heir,  and  especially  he  was 
secured  by  the  Lex  Falcidia  in  a  clear  fourth,  as  the  inheritance ;  and 
under  the  later  empire,  he  could  separate  the  property  of  the  testator 
from  his  own.  In  order  that  the  testament  might  not  fail  because  the 
heir  was  not  willing  to  enter  on  the  inheritance,  it  was  customary  to 
name  one  or  more  persons  to  whom  in  succession  it  might  be  open  to 
take  upon  them  the  office  of  heir  {suhstitiUio).  And  a  testator  could 
always  secure  an  heir  by  naming,  as  the  last  of  the  list,  one  of  his  own 
slaves,  whom  the  law  did  not  permit  to  refuse  the  office  {heres  necessa- 
rius).  When  some  of  the  conditions  necessary  to  create  an  heir,  or  give 
a  legacy,  were  wanting  in  a  will,  still  the  expressions  of  the  testator's 
Fideicom-  will  were  binding  as  trusts  upon  the  heir  under  the  will, 
onissa.  or  heir  ab  intestato.     Such  trusts  {fideicommissa)  were  first, 

made  obligatory  by  Augustus,  who  also  first  gave  effect  to  codicils,  that 
is,  writings  purporting  to  deal  with  property  in  the  man- 
ner  of  a  testamentary  disposition,  but  not  executed  with 
the  solemnities  which  were  required  to  make  a  testament  valid. 

77.  If  there  was  no  testament  to  determine  the  succession  to  the 
Succession  to  particular  property,  the  law  prescribed  tLa  order  in  which 
intestates.  ^|.  ^^^  ^^  devolve.  The  first  claimants  were  the  sui  keredes, 
that  is,  all  persons  in  the  power  of  the  deceased,  and  who,  on  his  death, 
became  themselves  sui  juris.     Thus,  a  son  in  potestate  was  a  suus  heres 
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of  the  deceased,  Ijiit  not  a  ^-aTidson  until  the  son  was  dead.  These 
persons  were  termed  siU  heredes  as  having  an  interest  of  their  own  in 
the  family  property.  If  there  were  no  sui  heredes,  the  next  heirs  were 
the  agnati,  i.e.  all  members  of  the  same  civil  family ;  and  tlien,  in  de- 
fault of  agnati,  the  law  of  the  Twelve  Tables  gave  the  inheritance  to 
the  members  of  the  same  gens,  an  enactment  which  could  of  course  only 
take  effect  when  the  deceased  was  a  member  of  a  gens.  What  was  the 
course  of  devolution  beyond  the  agnati  under  the  old  civil  law,  when 
the  deceased  was  not  a  member  of  a  gens,  we  do  not  know ;  but  prob- 
ably the  blood-relations  succeeded.  In  default  of  agnati,  under  the 
praetorian  legislation,  the  claims  of  the  natural  family  were  attended 
to,  and  the  cognati,  or  blood-relations,  succeeded  to  the  inheritance.  In 
the  later  times  of  the  Roman  law  the  claims  of  blood-relations  were 
more  and  more  favored,  and  in  many  important  points  were  gradually 
preferred  to  those  of  merely  civil  kinsmanship. 

The  Institutes  also  notice  three  other  modes  of  minor  importance  by 
which  universitates  rerum  were  acquired.      (1)  Bonoruvi  addictio,   tlie 
giving  over  of  the  property  of  a  deceased  person  to  a  slave  to  w^hom 
the  deceased  had  given  his  freedom,  (2)  Bonorum  venditio,  Other  moden 
the  sale  by  order  of  the  whole  property  of  an  insolvent  '^nilSffitil-'Ji 
person  who  would  undertake  to  pay  most  to  the  creditors,  rerum. 
(3)  Ex  senatus-considto  Claudiano,  which  gave  over  a  woman  with  all 
her  property,  who  had  cohabited  with  a  slave,  to  the  slave's  master. 

IV.  RIGHTS  AGAINST  PERSONS. 

78.  A  personal  right  is,  as  we  have  said  before,  a  right  which  one 
person  has  against  another ;    a  right  to  constrain  that 

other  to  give  something  to,  or  do  something  for,  or  make  person^^"^"^'' 
something  good  to,  the  possessor  of  the  right.  The  person 
to  whom  the  right  belonged,  and  the  person  against  whom  it  existed, 
were  said  in  Roman  law  to  be  bound  by  an  obligation,  the  notion  of 
an  obligation  being  that  of  a  tie  between  two  parties  of  such  a  nature 
as  to  confer  on  the  one  a  power  of  compelling  by  action  the  other  to 
give,  do,  or  make  good  something.  The  obligation  did  not  give  any 
interest  in  a  thing,  to  get  which  might  be  the  ultimate  object  of  the 
proceeding,  but  only  gave  a  means  of  acquiring  it,  or,  under  the  prs- 
torian  system,  its  value. 

79.  The  three  words,  dare,  facere,  prcestare.  w-ere  used  to  embrace  all 
the  possible  duties  an  obligation  could  create.     Either  the 

person  bound  by  the  obligation  was  obliged  dare,  i.  e.  to  jymsidre. 

give  the  absolute  ownership  of  a  thing;  or  facere,  that  is, 

to  do  or  not  to  do  some  act ;  or  prcestare,  that  is,  to  make  good  some- 
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thing,  as  to  make  good  a  loss,  or  to  furnish  any  advantage  or  thing, 
the  yielding  of  which  could  not  be  included  in  the  limited  sense  of  the 
word  '  dare.'  Every  person  who  possessed  a  personal  right  against 
another  was  termed  a  creditor,  and  every  one  who  owed  the  satisfaction 
of  a  claim,  or  was  the  subject  of  a  personal  right,  was  a  debitor.  The 
word  creditor,  of  course,  points  to  those  transactions  in  which  the  pos- 
sessor of  the  right  trusted  the  person  who  was  the  subject  of  it ;  but 
the  application  of  the  terms  was  perfectly  general,  and  must  not  be 
confounded  with  the  English  usage  of  the  words  creditor  and  debtor. 

80.  According  to  the  theory  of  Roman  law,  all  obligations  owed  their 
origin  either  to  the  consent  of  the  parties  {contractus),  or  to  injuries  {delicto) 

Division  of  done  by  one  person  to  another,  which  gave  the  injured 
obligationji.  party  a  right  to  recompense.  Contracts  did  not,  however, 
include  all  cases  when  an  obligation  arose  from  the  mutual  consent  of 
the  parties.  The  general  name  for  such  an  obligation  was  contentio, 
pactum  conventum.  A  contract  was  properly  an  obligation  arising  by 
mutual  consent,  and  made  in  one  of  the  forms  recognized  by  the  civil 
law ;  but  all  obligations  arising  from  mutual  consent  are  spoken  of  as 
arising  from  contracts,  because  in  the  old  law  no  other  mode  of  ex- 
pressing mutual  consent  was  recognized,  and  mere  agreements  were 
not  binding. 

81.  The  mode  of  transferring  res  mancipi  was,  as  we  have  said  in 

sec.  59,  called  mancipatio.  Gains  (i.  119)  thus  describes 
the  form  of  transfer:  'Mancipation  is  effected  in  the 
presence  of  not  less  than  five  witnesses,  who  must  be  Roman  citizens 
of  the  age  of  puberty,  and  also  in  the  presence  of  another  person  of 
the  same  condition,  who  holds  a  pair  of  scales,  and  hence  is  called 
libripens.  The  purchaser,  taking  hold  of  the  thing,  says  and  affirms 
that  this  thing  is  mine,  ex  Jure  Quiritium,  and  it  is  purchased  by  me 
with  this  piece  of  copper  and  these  scales.  He  then  strikes  the  scales 
with  the  piece  of  money,  and  gives  it  to  the  seller  as  the  symbol  of 
the  price.'  But  the  generic  term  for  this  mode  of  sale  was  not  manci- 
patio, but  nexum,*  for  this  form  was  used  not  only  when  a  sale  was  its 
real  object,  but  when  under  the  form  of  a  sale  the  parties  intended  to 
eff"ect  a  contract  of  deposit  or  pledge.  The  purchaser  took  the  thing 
handed  over  to  him  upon  the  condition  of  restoring  it  under  certain 
specified  circumstances,  and  thus  a  form  of  transfer  came  to  be  a  form 
of  contract  where  part  of  the  contract  was  still  to  be  executed. 

82.  In  the  time  when  the  civil  law  had  assumed  its  full  shape,  and 
Contracts  apart  from  the  alterations  it  received  from  the  praetorian 
made  re        system,  the  nexum  was  used  chiefly  as  the  mode  of  trans- 

*  Nexum  est  qitodeibnique  per  CBS  et  libfam  geritur,  idque  necti  dicitur. — Festus 
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ferring  o-es  mancipi,  for  contracts  of  deijosit  and  pledge  were  ordinarily 
made,  as  it  was  termed,  re.  That  is,  by  the  mere  delivery  of  the 
thing,  the  person  to  whom  it  was  delivered,  and  who  accepted  it,  was 
bound  by  an  obligation  to  hold  it  for  the  purposes  for  which  it  had 
been  delivered.  There  were  four  heads  of  contracts  recognized  by  the 
civil  law,  and  this  of  contracts  made  re  is  the  lirst  noticed  in  the  Insti- 
tutes, although  historically  the  recognition  of  such  contracts  was  prob- 
ably posterior  to  that  of  the  more  formal  contracts,  verbia  and  Uteris. 
Under  contracts  re  were  classed  four  kinds  of  contract,  namely,  the  con- 
tracts of  mutuum  when  the  receiver  had  to  return  as  much  of  the  same 
kind  of  the  thing  he  received,  commodatum  when  he  had  to  return  the 
specific  thing  itself,  de2oositur)i  when  the  receiver  was  bound  to  keep 
safe  a  thing  committed  to  his  charge,  and  pignun  when  the  receiver  took 
a  thing  in  pledge. 

83.  The  second  head  of  contract  under  the  civil  law  was  that  of  con- 
tracts made  verbis,  of  executory  contracts,  that  is,  made  in    ContracU 

a  prescribed  form  of  solemn  words.  One  of  the  parties  put  yiade  verbis. 
to  the  other  a  formal  question  (stipulatio),  to  which  the  other  gave  a  for- 
mal answer  {responsio,  prornissio).  To  the  validity  of  the  contract  it  was 
necessary  that  the  question  should  be  couched  in  the  form  '■spondesV 
and  the  answer  in  that  of  '  spondeo.'  Do  you  engage  ?  I  do  engage. 
It  was  long  before  equivalent  words,  such  as  promitto  or  dqbo,  were 
admitted  as  substitutes.  A  contract  made  by  the  pronunciation  of 
these  solemn  words  was  said  to  be  made  verbis. 

84.  A  third  head  of  contract  under  the  civil  law  w^as  that  of  contracts 
made  Uteris.  An  engagement  having  been  made  to  give  a  Contracts 
definite  amount,  the  parties  agreed  to  make  a  memoran-  ■^iw-de  Uteris. 
dum  of  the  terms  of  the  contract.  The  creditor  placed  in  his  book  of 
domestic  accounts  {tabulce,  or  codex)  the  name  of  the  debtor,  and  the 
sum  as  pecunia  expensa  lata,  weighed  out  and  given  to  the  debtor ;  and 
the  debtor  entered  in  his  tabuloi  the  same  sum  as  pecunia  accepta  relata. 
Either  party  could  call  on  the  other  to  produce  his  tabulce,  which  it  was 
considered  so  incumbent  on  a  Roman  citizen  to  keep  carefully  and 
accurately,  that  any  wilful  error  was  discoverable  without  much  diffi- 
culty. The  debtor,  in  fact,  furnished  the  creditor  with  a  means  of 
proving  that  the  debtor  had  on  a  certain  day  received  the  money,  and 
even  if  the  debtor  had  not  set  the  sum  down  in  his  tabulce,  the  creditor 
could  show  his  own  tabulce  as  a  proof  of  the  contract.  These  contracts 
were  peculiar  to  Roman  citizens.  Peregrini  had  as  a  substisute  syii- 
graphce,  signed  by  both  parties,  or  chirographa,  signed  only  by  the 
debtor ;  and  on  these  documents  an  action  could  be  brought. 

85.  There  were,  also,  four  particular  contracts,  for  the  formation  of 
which  the  civil  law  required  no  formalities  whatever,  but  which  were 
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^  ,        made   merely   consensu,   by  the   consent   of  the    parties. 

oiiade  con-     These  four  contracts  were — sale  {emptio-venditio),  hiring  {lo- 
sensu.  catio-condiictio),  partnership  (societas),  and  bailment  ('man- 

datum).  The  four  modes,  then,  in  which  contracts  might  be  entered 
into  under  the  civil  law  were — re,  vei'bis,  Uteris,  and  consensu. 

86.  When,  however,  the  old  law  of  contracts  fell  under  the  manipu- 
lation of  the  praetors,  many  changes  were  introduced.     The  few  forms 

Prwtonan  ^^  contract  recognized  by  the  civil  law,  that  is,  the  four 
innovatioiis.  heads  of  contract  made  re,  the  four  heads  of  contract  made 
consensu,  and  contracts  made  verbis  and  Uteris  still  remained  the  basis 
of  the  whole  law  of  contracts ;  but  the  praetors,  while  nominally  adher- 
ing to  the  civil  law,  introduced  changes  that  had  a  great  practical 
effect.  The  nature  of  this  change  can  only  be  understood  by  studying 
the  details  of  the  Roman  law  of  contracts,  and  it  would  be  out  of  place 
in  a  general  introduction,  to  attempt  to  notice  them.  But  there  are 
three  ways  in  which  the  praetors  wrought  a  change,  which  were  so 
important  that  they  may  be  briefly  stated  here.  By  an  extension  of 
the  theory  of  the  civil  law  contract  re,  the  praetors  permitted  an  action 
to  be  brought  to  enforce  every  contract  that  was  in  part  executed  ;  sec- 
ondly, agreements  (jjacta)  that  would  not  furnish  a  cause  of  action  were 
permitted  to  be  set  up  by  way  of  defence  to  an  action  with  which  they 
were  inconsisent ;  and  thirdly,  there  were  a  few  specified  particular 
cases  in  which  the  prffitor  permitted  facts  to  be  enforced  by  action. 

87.  Obligations  might,  however,  very  well  arise,  without  any  fault 
^,,.  ,.  on  the  part  of  any  one,  and  yet  without  having  their  ori- 
quasl  ex  con-  gin  in  mutual  consent.  The  mere  fact  of  occupjdng  a  cer- 
tmctu.  ^g^j^^  position  will  sometimes  involve  duties,  the  perform- 
ance of  which  may  be  enforced  by  an  action,  and  which  give  rise  to  a 
personal  right  which  the  person  interested  in  their  performance  has 
against  the  person  bound  to  perform  them.  An  heir,  for  instance,  was, 
by  the  mere  fact  of  accepting  the  inheritance,  bound  to  pay  the  lega- 
cies given  by  the  testament.  Such  obligations  were  said  to  be  quasi  ex 
contractu,  not  that  they  really  rested  on  any  contract,  but  there  was  an 
aiialogy  between  the  obligation  thus  arising,  and  that  arising  from  the 
formation  of  a  contract.* 

88.  It  was  not  every  wrong  deed  for  which  compensation  could  be 
Ohligntions  obtained  that  gave  rise  to  an  obligation  ex  deUcto ;  there 
ex  delicto.       were  certain  particular  wrong  deeds,  such  as  theft  and 

robbery  with  violence,  which  the  law  expressly  characterized  as  deUcto, 
and  to  procure  reparation  for  which  the  law  pi'ovided  a  special  action. 
It  was  only  when  a  person  suffered  by  one  of  these  wrong  deeds  that 

*  See  Austin,  Province  of  Jarisprudence  deteriained.  Appendix,  pag-e  xl. 
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au  obligation  ex  delicto  arose.     When  any  wrong  deecl  wa.s  done  not. 
tlius  expressly  designated  by  law  as  a  delidmn,  and  when  no  particular 
and  appropriate  form  of  action  was  provided,  the  obligation  was  said 
to  arise  quasi  ex  delicto  ;  among  the  instances  given  in  the  Institutes  \~. 
that  of  dangerous  things  being  placed  so  as  to  fall  into  a  public  way. 
If  any  one  were  hurt  by  the  fail,  the  author  of  the  injury  would  be 
bound  to  make  reparation  by  an  obligation  quasi  ex  delicto,    Obligations 
there  being  this  point  of  analogy  between  this  obligation,   quasi  ex  dt- 
aiid  that  in  case  of  a  delict,  that  the  person  liable  to  be 
sued  had  done  harm  to  the  person  or  property  of  another.     The  divi- 
sion of  obligations  adopted  in  the  Institutes  is  therefore  into  those  ex 
contractu,  those  qicasi  ex  contractu,  those  ex  delicto,  and  those  quasi  ex 
delicto. 

89.  The  ancient  law  considered  an  obligation  as  existing  until  the 
tie  of  law,  the  vinculum  juris,  was  loosed  by  the  thing  Bissolutimiof 
being  given,  furnished,  or  done,  or  by  a  new  tie  being  obligations. 
formed  in  place  of  the  old  ;  this  loosening  of  the  tie  was  termed  solutio. 
If  payment  was  made,  i.  e.  if  the  contract  was  carried  out,  this  at  once 
put  an  end  to  the  contract.  But  it  might  happen  that  the  parties 
wished  to  put  an  end  to  the  contract  before  it  was  carried  out.  Each 
mode  of  forming  a  contract  by  the  civil  law  w^as  accompanied  by  a  cor- 
responding mode  of  dissolving  it.  When  the  contract  had  been  formed 
re,  it  was  enough  that  the  thing  should  be  restored ;  when  it  had  been 
formed  wrhis,  a  question  and  answer  again  furnished  the  means  of 
accomplishing  the  desired  object.  Habesne  accejptuin  f  Habeo,  suflELced 
to  put  an  end  to  the  contract.  The  parties  made  an  entry  of  payment 
in  their  codices,  if  the  contract  had  been  Uteris  ;  and  mutual  consent  dis- 
solved those  contracts  which  it  had  sufficed  to  form.  The  solutio  verbis 
was  most  frequently  employed,  and  it  was  easy  to  employ  it  on  every 
occasion :  for  in  whatever  way  the  contract  might  originally  have  been 
entered  into,  its  terms  could  be  repeated  in  the  form  of  a  stipulation, 
and  then  a  stipulation  could  be  dissolved  by  a  solutio  verbis.  The  stipu- 
lation extinguished  the  original  contract.     For  contracts  were  extiu- 

i!-uished  not  only  by  payment,  but  by  what  is  called  novatio;     ,^ 
,        .1  /.  \       /       ■,       ,    ,.     ,.       .    .       Novatio. 

that  IS,  by  making  a  new  contract,  and  substituting  it  m 

the  place  of  the  original  one.     The  law  required  that  the  new  contract 

should  be  always  made  verbis  or  Uteris.     When  strict  adherence  to  the 

rule  of  law^,  requiring  a  particular  mode  of  payment,  would  work 

injustice,  the  praetor  would  always  provide  a  remedy  by  means  of  bia 

equitable  jurisdiction. 
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V.  SYSTEM  OF  CIVIL  PROCESS. 

90.  An  action  is  the  process  by  which  a  right  is  enforced.  Unless  a 
-J--  .  „  means  of  enforcing  it  was  provided,  the  right  would  be  a 
fhexom-dac-  mere  inoperative  abstraction.  Directly  it  was  disputed, 
^^'""  it  would  cease  to  have  any  real  existence ;  but  in  order 

that  it  may  have  a  real  existence,  the  State  uses  its  powers  to  ensure  a 
free  exercise  of  it,  as  soon  as  it  is  made  certain  to  the  magistrate,  who 
is  entrusted  with  the  authority  of  the  State,  that  the  right  claimed  does 
really  belong  to  the  claimant.  The  proceeding  by  which  this  is  made 
evident  to  the  magistrate,  and  the  machinery  set  in  motion  by  which 
the  State  exerts  its  power  of  compulsion,  is  called  an  action.  The  word 
'  action '  is  not,  however,  always  used  exactly  in  this  sense ;  for  it  is 
also  employed  to  mean  sometimes  the  right  to  institute  such  a  proceed- 
ing, and  sometimes  the  form  which  the  proceeding  takes. 

91.  There  are  three  great  epochs  in  the  history  of  the  Roman  system 

of  civil  process.  First,  that  of  the  system  of  the  ligis 
liMorti  of  Eo-  <^cUones,  certain  hard,  sharply-defined  forms  which  a  rude 
man  system  of  civilization  prescribed  for  all  proceedings.  Secondly,  that 
tivi  -pi  c  .  ^^  ^j^^  system  of  fo7"mida;,  by  which  the  praetor,  adopting  a 
most  flexible  form  of  organizing  the  proceeding,  was  enabled  to  give  a 
means  of  enforcing  every  right  which  the  more  enlarged  views  of  an 
advancing  civilization  pronounced  to  be  founded  on  equity ;  and  thirdly, 
that  of  the  extraordinaria  judicia,  by  which,  under  the  later  emperors,  the 
supreme  authority  took  the  whole  conduct  of  the  proceeding  into  its  own 
hands,  and  arrived  at  what  seemed  to  it  to  be  just  in  as  direct  and 
speedy  a  manner  as  it  found  possible. 

92.  In  enforcing  rights  two  very  different  functions  have  to  be  exer- 
cised by  those  to  whom  the  powers  of  the  State  are  delegated.  First, 
there  must  be  some  one  invested  with  magisterial  authority,  giving  the 
The  magis-  sanction  and  solemnity  of  his  position  to  the  whole  pro- 
trate  and  the  ceeding,  w^ho  shall  represent  the  law  and  say  what  the  law 
^'*  ^^'  is,  and  who  shall  have  power  to  employ  the  force  w^hich 
the  State  places  at  the  disposal  of  those  it  selects  to  administer  justice. 
Secondly,  an  inquiry  has  to  be  made  into  particular  facts,  evidence  has 
to  be  received  and  weighed,  and  an  opinion  formed  and  pronounced  as 
to  the  real  merits  of  the  case.  The  person  who  exercised  the  one 
function  was  spoken  of  by  the  Romans  as  magistratus  ;  the  person  who 
exercised  the  other  as  judex.  To  the  law,  represented,  pronounced, 
vindicated,  by  the  magistrate,  they  applied  the  term  jus :  to  the  exami- 
nation of  contested  facts  by  the  judge,  the  term  judicium.  It  is  per- 
fectly possible  that  the  same  person  should  act  as  magistrate  and 
judge  ;  but  is  is  also  possible  that  the  two  provinces  should  be  separ- 


IXTROnUCTION.  49 

aterl  and  placed  in  the  hands  of  different  persons.  Among  the  Romans 
t,he  viagidratus  was  a  different  person  from  the  judex,  until  the  intro- 
duction of  the  system  of  extraordinaria  fudicia.  The  two  functions  were 
kept  almost  entirely  apart  under  the  system  of  formula,  and,  from  a 
comparatively  early  period  of  Roman  history,  the  notion  of  a  judg-e 
distinct  from  the  magistrate  was  familiar  to  the  national  mind.  Aftfr 
the  expulsion  of  the  kings,  and  during  the  time  of  the  first  period  cf 
the  system  of  civil  process,  first  the  consuls,  then  the  prcBtor  urhanm, 
and  in  some  cases  the  cBdiles,  acted  as  the  magistrate,  and  the  magi.s- 
trate  was  said  to  have  two  functions,  (1)  Jurisdidio,  the  elements  of 
which  were  summed  up  into  three  words  :  do,  I  give  an  action  or  pos- 
session of  goods  ;  dico,  I  express  the  law,  issue  edicts  or  interdicts  ; 
addico,  I  give  ownership  as  a  judge  ;  and  (2)  Imperium,  the  power  of 
using  the  public  forces  to  ensure  obedience  to  his  orders.  As  judex, 
any  member  of  the  senatorial  body,  so  long  as  senators  alone  were 
qualified  to  act  as  judges,  could  act  who  was  chosen  by  the  mutual  con- 
sent of  the  parties  :  if  they  could  not  agree,  the  choice  was  determined 
by  lot.  There  was  also  a  standing  body  of  plebeian  judges  dating 
from  ancient  antiquity,  the  cmtmnvirs,  elected  annually  by  the  comitia, 
three  from  each  local  tribe,  and  constituting  a  collegium  divided  into 
sections.  They  had  special  jurisdiction  over  questions  of  statua,  of 
dominium  ex  jure  Quiritium,  and  of  successions,  and  a  spear  (hqsta),  the 
special  symbol  of  Quiritian  ownership,  was  set  up  iu  front  of  the  place 
where  they  met.  In  cases  involving  any  question  into  which  the 
centumvirs  were  the  proper  persons  to  inquire,  it  was  not  open  to  the 
parties  to  ask  for  a  judge,  and  the  whole  proceedings  were  carried  on 
before  the  centuvivirs.  Lastly,  in  cases  where  the  interests  of  peregrini 
were  involved,  recuperatores,  i.  e.  persons  not  on  any  list,  were  invited 
to  act,  and,  so  acting,  furnished  the  body  who  were  to  act  the  part  of 
the  judex.  It  may  be  added  that  where  the  circumstances  .  , .. 
of  the  case  demanded  that  the  judge,  m  pronouncing  his 
opinion  on  the  facts,  should  exercise  a  wider  discretion  than  was 
ordinarily  open  to  him,  or  decide  from  special  knowledge,he  was  spoken 
of  as  an  arbiter,  and  although  there  were  never  more  than  one  judex, 
there  were  sometimes  several  arhitri,  but  the  arbiter  was  chosen  from 
the  same  class  as  the  judex. 

93.  All  judicial  proceedings,  whether  before  a  magistrate  or  a  judge, 
were   conducted    publicly  at  Rome.     The    proceedings  Character  of 

beffan  wdth  the  in  jus  vocatio,  or  summons  to  come  before  j^^'^'f^'o?  ?>''o- 

T/.     ,  T  1 T         i  ;i      ceedings  at 

the  magistrate.     If  the  adversary  would  not  come,  the  Home^hi  early 

summoner  called,  by  touching  them  on  the  ear,  bystand-  times. 

ers  to  witness  that  he  had  made  the  summons  ;  but  ascendants   and 

patrons  could  not  be  summoned  except  by  previous  authorization  of 
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the  magistrate.  When  before  the  magistrate  the  parties  had  to  give 
security  for  their  further  appearance  (vadimonium),  and  called  witnesses 
to  testify  that  the  litigation  had  duly  begun  {litis  contestatio).  In  early 
times,  the  magistrate  sat  in  i^iQ  forum,  and  openly  dispensed  justice  to 
all  comers.  Nothing,  perhaps,  conveys  a  more  correct  picture  of  the 
ideas  and  feelings  that  lay  at  the  bottom  of  the  public  life  of  a  Roman 
citizen,  while  Rome  was  still  the  rival  of  the  Volscians  or  the  ^quians, 
than  the  mode  in  which  the  actions  of  law  were  conducted.  The 
magistrate  and  the  judge  of  the  patrician  order,  the  distinction  of 
days,  fasti  and  nefasti,  the  key  to  which  only  those  who  knew  the  jus 
sacrum  possessed,  the  solemn  and  indispensable  form  or  words  by  which 
every  stage  of  the  proceeding  must  be  accompanied,  would  throw  over 
the  conduct  of  the  action  much  of  the  same  character  which  the  exist- 
ence of  a  privileged  and  partly  sacerdotal  order  impressed  on  the 
whole  body  politic. 

94.  The  most  ancient  and  most  important  of  the  actions  of 
law,  the  actio  sacramenti,^  brings  before  us,  in  the  most  marked 
manner,  the  delight  in  appeals  to  the  external  senses,  and  the  use 
of  symbolical  acts,  sanctioned  by  long  usage  and  expressive  in  them- 
selves, which  belongs  to  the  early  times  of  so  many  nations. 
A^cSlnsofiaw  ^^  ^^^  originally  the  only  form  of  action ;  and  every 
—actio  sacra-  species  of  right  could  be  enforced  by  it.  When  it  was 
menti.  employed  to  enforce  a  right  over  things,  the  proceedings 

opened  by  the  thing  being  brought  before  the  magistrate  {in  jure) ;  the 
claimants  appeared,  each  touched  it  with  a  rod  {tincUcla  ovfestuca),  and 
said,  '  Hunc  ego  liominem  (the  instance  given  in  G-aius  is  that  of  a  claim 
to  a  slave)  ex  jure  Quiritiuoii  meum  esse  aio  secundum  suam  causam,  sicut 
dixi.  Ecce  tibi  vindictam  imposui.'  His  adversary  repeated  the  same 
words.  At  the  same  time  that  the  words  were  spoken  each  party  seized 
hold  of  the  thing  claimed ;  this  was  termed  the  manuum  consertio,  rep- 
resenting a  combat  which  was  supposed  to  take  place  in  the  presence 
of  the  magistrate  before  he  would  interpose,  and  the  imposing  the  rod 
was  termed  vindicatio.  If  the  thing  was  one  that  could  not  be  brought 
into  court,  a  portion  of  it  was  brought  to  represent  the  whole.  A  piece 
of  turf,  a  twig,  a  brick,  or  one  sheep,  stood  in  place  of  a  field,  a  house, 
or  a  flock.f  When  the  vindicatio  and  manuum  consertio  were  over,  the 
magistrate  said  to  the  parties,  mittite  amho  hominem  ;  both  were  to  place 
their  claims  in  his  hands.     Then  came  the  wager,  the  sacramentum, 

*Gattis,  iv.  13. 

t  If  the  thing  was  an  immoveable,  there  appears  to  have  been  an  old  ceremony 
of  the  parties  going  to  the  land  or  other  immoveable  thing,  and  one  expelling  the 
other  from  it,  and  leading  him  before  a  magistrate  (deductio).  See  Aclus  Gellics, 
Koct.  Ait.  XX.  10;  Cicero,  Pro  Muraena,  c.  6. 
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each  party  challenging  his  adversary  to  deposit  a  certain  sum,  which 
the  loser  of  the  cause  was  to  forfeit  to  the  treasury  of  the  people 
(cerarium),  to  be  applied  to  the  expenses  of  sacrifices.  The  law  of  the 
Twelve  Tables  fixed  the  amount  of  the  wager  at  500  or  50  asses,  accord- 
ing as  the  value  of  the  thing  contested  fell  above  or  below  1,000  asses. 
The  formal  words  by  which  this  was  done  are  thus  given  by  Gaius, 
He  who  had  first  gone  through  the  vindicatio  asked  his  adversary  why 
he  claimed  it.  Postuln  anne  dicas,  qua  ex  causa  vindicaveris.  The  other 
replied  that  it  was  in  conformity  with  right  and  law  that  he  had  made 
his  claim.  Jus  perego'i  sicut  vindictam  imposui:  the  first  answered, 
Qaando  tu  injuria  vindicasti,  D.  L.  oeris  sacramento  te  protoco :  *  I  chal- 
lenge you  to  a  deposit  of  500  pounds  of  copper ; '  and  the  other  accepted 
the  challenge  by  saying,  /Similiter  ego  te.  The  magistrate  then  awarded 
the  possession  of  the  thing  contested  until  a  decision  was  pronounced  to 
the  party  that  appeared  to  have  the  best  right  to  it,  requiring  him  to 
furnish  security  that  it  would  be  forthcoming  at  the  proper  time.  These 
sureties  were  called  prades  litis  et  vindiciarum — Us  signifying  the  thing 
contested  itself,  and  vindicice  the  fruits  or  profits  which  might  arise 
from  it  before  the  final  sentence  was  given.  After  a  certain  delay,  a 
judge  was  appointed  to  examine  the  facts  ;  he  informed  the  magistrate 
what  his  decision  was,  and  the  magistrate  gave  effect  to  this  decision 
by  using  the  force  placed  at  his  disposal.  When  the  right  to  be  tried 
was  a  personal  one,  there  was  of  course  nothing  that  could  be  claimed 
by  vindicatio,  and  the  action  began  at  once  with  the  wager. 

95.  The  details  of  the  actio  sacramenii  furnish  so  lively  a  picture  of 
the  actual  working  of  early  Roman  law,  that  it  is  worth  ^^.^^^  „er  iu- 
while  to  set  them  fully  before  us ;  but  the  other  actions  of  dins  [ostula- 
law  may  be  passed  over  with  a  much  more  cursory  notice  ;* 
indeed,  our  knowledge  of  them  is  very  deficient,  as  the  portion  of  the 
manuscript  of  Gaius  which  contained  a  sketch  of  the  proceedings  is  im- 
perfect. We  know  that  the  action  called  judicis  postulatio  was  employed 
with  regard  to  obligations,  the  machinery  of  the  actio  sacramenii  being 
obviously  but  very  ill  adapted  for  enforcing  rights  against  persons. 
We  know  little  more  than  that  the  magistrate  was  asked  to  allow  the 
appointment  of  a  judge,  or  arbiter,  to  decide  the  matter  in  question; 
and  that  the  form  of  action  was  probably  adopted,  not  where  some 
certain  thing  was  asked  for  as  the  fulfilment  of  the  engagement,  but 
where  a  greater  uncertainty  in  the  circumstances  of  the  case  allowed  a 
greater  latitude  of  opinion,  and  where  an  appearance  of  good  or  bad 
faith  would  naturally  color  the  whole  cause.f     In  the  year  a.u.c.  510 

*  Gaius,  iv.  12. 

t  Prce.darum  a  majorilnis  accepimus  morem  rogandl  judicis,  si  ta  rugartiaus  qiuB 
salva  Jlde  facere  possit. — Cicero,  De  Off.  iii.  10. 
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(as  it  is  conjectured)  the  fee  Silia  instituted  a  new  form  of  action  where 
the  obligation  was  for  the  giving  a  definite  sum  of  money, 
and  a  lex  Calpurnia  (a.u.c.  520)  extended  the  scope  of  the 
action  to  all  obligations ,  for  any  certain  definite  thing.*  This  action 
was  called  cotulictio,  because  the  plaintiS"  gave  notice  {condicere)  to  the 
defendant  that  he  must  appear  before  the  magistrate,  at  an  interval  of 
thirty  days,  to  receive  a  judge.  Probably  its  institution  completed  the 
withdrawal  of  the  enforcement  of  obligations  from  the  scope  of  the  actio 
sacramenti.  The  judicis  postulatio  may  have  left  to  the  sphere  of  the 
actio  sacramenti  the  demand  for  things  certi,  and  then  the  condictio  took 
that  also  away. 

96.  There  were  two  other  actions  of  law,t  that  per  manus  injectionem, 
and  that  per  pignans   capionem.     These   were,   however, 
inanus  injec-  i^^t  really  actions  so  much  as  methods  of  obtaining  exe 
tionem.  cution.     If  it  was  a  right  over  a  thing  that  was  claimed, 

then,  if  the  sentence  was  in  favor  of  the  claimant,  the  magistrate  at 
once  put  the  claimant  in  possession  of  the  thing,  having  recourse  to 
force,  mafius  miUtaris,  if  necessary.  But  when  a  right  against  a  per- 
son had  to  be  enforced,  there  was  nothing  which  could  be  thus  handed 
over ;  the  remedy  was  against  the  person,  the  liberty  of  the  defeated 
adversary,  and  the  action  per  manus  injectionem  was  the  means  by 
which  the  successful  litigant  exerted  his  power.  He  laid  hands  on 
him,  manus  injecif,  and  brought  him  before  a  magistrate,  stating  that 
he  had  been  cast  in  the  previous  suit ;  if  this  was  denied,  a  Judex  was 
appointed,  and  inquiry  made  whether  judgment  had  really  been  given 
against  him  as  alleged.  If  this  was  found  to  be  the  case,  he  was  adjic- 
dicatus  to  the  claimant,  who  kept  him  prisoner,  and  then  being  brought, 
after  sixty  days,  before  the  magistrate,  was  addictus,  or  assigned  over, 
and  became  the  slave  of  his  creditor. 

To  the  principle  that  the  person,  and  not  the  property,  of  the  debtor 
was  bound,  an  exception  was  made  when  the  debt  was  due  to  a  soldier 
for  military  service,  to  the  fund  for  sacrifices,  or  the  public  treasury. J 
The  creditor,  in  such  cases,  might  seize  on  anything  belonging  to  the 

Actio  per      debtor,  and  take  it  as  pledge  for  the  payment  of  a  debt. 

plgiwris        TMs  pignotHs  capio  was  only  spoken  of  as  an  a^tio  because 

capioaem.  .^  ^^^  conducted  with  certain  solemnities,  and  accom- 
panied by  the  repetition  of  a  peculiar  form  of  words. 

The  following  are  some  of  marked  features  of  actions  at  law,  in 
respect  of  which  great  diff"erences  were  gradually  introduced  under  the 
later  systems.  (1)  The  procedure  in  the  actions  of  law  was  one  open 
only  to  Roman  citizens.     (2)  The  parties  were  almost  always  obliged 

*  Gaibs,  iv.  19.        t  Gaius,  iv.  21.         X  Gaics,  iv.  26.     (See  also  ante,  sec.  8.) 


INTRODUCTION.  53 

* 

to  appear  personally,  but  an  assertor  Ubertatis  could  appear  to  claim  the 
freedom  of  a  person  wrongly  treated  as  a  slave.  (3)  So  rigid  was  the 
necessity  of  adherence  to  the  prescribed  forms,  as  Gains  informs  us  (iv. 
11),  that  if,  in  an  action  for  damage  to  a  vineyard,  the  plaintiff  used 
the  word  vites  instead  of  the  general  word  arbores,  employed  in  the  law 
of  the  Twelve  Tables,  he  lost  his  action.  (4)  If  the  action  was  once 
brought,  it  was  exhausted,  or  if  it  failed,  even  on  the  most  technical 
ground,  the  plaintiff  had  no  further  remedy.  (5)  The  sentence  was 
ordinarily  to  give  the  thing  demanded,  not  a  pecuniary  equivalent. 

97.  The  legis  acliones  were  necessarily  replaced  by  other  forms  of  ac- 
tions more  convenient  as  Rome  advanced  in  civilization.  They  were 
in  a  gi-eat  measure  suppressed  by  the  lex  ^butia  (about  f^y^jypression 
A..U.C.  573),  and  afterwards,  in  the  time  of  Augustus,  by  of  the  actloibs 
the  leges  Julim.  They  were,  however,  long  retained  in  '^•'  "^' 
cases  where  the  centumviri  were  the  proper  judices,  that  is,  in  questions 
of  status,  Quiritian  ownership,  and  disputed  succession,  the  praetor  pre- 
siding personally  over  the  deliberations  of  the  centumviri,  and  not 
instructing  them  by  a  formula  ;  and  a  fictitious  process,  termed  in  jure 
cessio,  which  was  nothing  else  than  an  undefended  action  at  law, 
in  which  a  disputant  gave  up  (cessit)  before  the  magistrate  (in  jure)  the 
thing  in  dispute,  was  retained  as  a  ready  means  of  many  legal 
changes,  such  as  manumission  or  adoption,  long  after  the  actions  of 
law  had  fallen  in  disuse.  Before  the  actions  of  law  were  suppressed, 
the  p7'cetor  peregrinus  had  for  years  been  administering  justice  through 
forms  of  action  devised  by  him  where  peregrini  were  concerned. 

98.  The  changes  wrought  by  intercourse  with  foreign  nations,  the 
new  duties  of  extended  dominion,  and  the  stimulus  given 

to  the  national  mind  by  the  long  internal  struggles  which  the  system  of 
had  now  subsided,  produced  by  degrees  a  general  change  in  for'>iivl(B. 
the  mode  in  which  justice  was  administered.    A  new  system  succeeded 
the  old  legis  actiones;  the  magistrate  w^as  more  strongly 
marked  off  from   the  judex,  and  it   was   the   directions     the  second 
which  the  former  gave  the  latter  that  constituted  the  im-     period. 
portant  feature  of  the  new  system  of  procedure.     At  home  the  praetors, 
of  whom  there  were  eighteen  in  the  days  of  Pomponius,*  and  one  or 
two  other  magistrates  ;  and  in  the  provinces  the  p^'cesides  or  praefects, 
who  held  conventus  or  assizes  in  the  principal  towns  at  stated  intervals, 
sat  as  magistrates.     At  Rome  the  long  struggle  between  the  senate 
and  the  eguites  for  the  exclusive  right  to  furnish  the  judges  ended,  as 
has  been  already  said  (sec.  12),  in  the  judges  ceasing  to  be  taken 
entirely  either  from  the  senate  or  the  equites  ;  and  two,  at  least,  out  of 

*  Dig.  i.  2.  34. 
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the  five  decuries  of  judges  appearing  in  the  album  were  taken  from  a. 
comparatively  humble  class.  The  recwperatores  and  centuirmiri  still 
continued  to  act  in  the  cases  which  properly  fell  within  their  province. 

99.  The  directions  which  the  magistrate  sent  to  the  judge  were 
always  conveyed  in  a  formal  shape,  and  the  word  formvJce  was  used  to 
express  the  different  forms  in  which  directions  were  given.     These 

formiilcB  were  preserved  and  collected,  and  it  became  the 
great  object  of  the  contending  parties  that  the  right /o7'- 
viula  should  be  used  in  their  case,  the  judge  not  being  allowed  to  de- 
part from  the  instructions  he  received.  As  there  was  no  legal  form  to 
bind  the  magistrate,  he  could  easily  vary  the  formula  so  as  to  render 
substantial  justice,  and  had  thus  a  ready  means  of  availing  himself  of 
any  equitable  doctrine,  which  a  more  refined  jurisprudence  or  his  own 
sense  of  what  was  right  suggested  to  him.  These /ormM^oe,  so  flexible 
in  their  general  character,  yet  couched  in  terms  always  precise  and 
simple,  furnish  one  of  the  many  admirable  instances  of  the  power  of 
the  Romans  to  express  correctly  the  -subtlest  legal  ideas ;  and  it  was 
by  this  machinery  that  the  praetors  principally  introduced  their  great 
legal  changes.  But  it  may  be  observed  that,  although  the  old  actions 
of  law  became  obsolete,  traces  of  them  are  to  be  found  in  the  praetorian 
system.  Thus,  in  certain  actions  the  parties  entered  into  a  wager 
sponsio  poenalis,  evidently  a  relic  of  the  old  actio  sacramenti,  by  which 
each  stipulated  with  the  other  for  a  sum  of  money  to  be  paid  as  a  pen- 
alty by  the  loser  in  the  action  to  the  successful  party. 

100.  To  show  what  these  formulce  were,  it  will  perhaps  be  best  to 
Example  of  give  at  length  one  of  those  we  find  in  Gaius,  and  then  to 
aformula.     explain  its  different  parts.     One  which  we  riiay  collect 

from  different  sections  of  the  Fourth  Book  runs  thus : — 

Judex  esto :  Quod  Aldus  Agerius  Numerio  Negidio  hominem  veiididit ;  si 
paret  Nummum  Negidium  Aido  Ag&tno  sestertium  X.  onillia  dare  oportere, 
judex  Numefium  Negidium  Aula  Agerio  sestertium  X.  millia  condemnato, 
si  nan  paret,  absolvito.^ 

Judex  esto  is  merely  the  order  for  the  appointment  of  the  judge,  and 
is  not,  strictly  speaking,  a  part  of  the  formula.  From  ''  quod^  to  '"cen- 
didit '  is  what  is  called  the  demonstratio  ;  from  '  si  paret '  to  '  dare  opoi'- 
tere^  is  the  intentio ;  and  from  ^ judex''  to  the  end  is  the  condemnatio. 
The  formula  ordinarily  consisted  of  these  three  parts — the  dem,onstratio, 
the  intentio,  and  the  condemnatio. 

101.  The  demonstratio  is  the  statement  of  the  fact  or  facts  which  the 
J)         f  f     plaintiff  alleges  as  the  ground  of  his  case.f    Aulus  Agerius, 

the  plaintiff,  says  that  he  has  sold  a  slave  to  Numerius 

*  Gaius,  iv.  40-43.    .  f  Gaius,  iv.  40. 
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Negidius.     The  devnonalratio  varied,  of  course,  with    each  particular 
case. 

102.  The  intentio  was  the  really  important  part  of  iha  f(/rmula.  It 
was  a  precise  statement  of  the  demand  which  the  plain-  ^  ^  ,. 
tiff  made  against  {tendebat  in)^  his  adversary.  It  was 
necessary  that  it  should  exactly  meet  the  law  which  would  govern  the 
facts  alleged  by  the  plaintiff,  if  true.  Whether  Aulus  Agerius  has 
sold  this  slave  to  Numerius  Negidius  at  the  price  he  alleges,  and 
whether  the  debt  is  still  owing,  this  is  what  the  judex  has  to  determine ; 
if  the  judge  thinks  he  has  {si  paret),  then  the  judge  is  instructed  to 
pronounce  his  judgment  against  him;  if  he  thinks  he  has  not  (si  ruyn 
paret),  he  is  to  be  absolved. 

103.  The  condemnatio  is  the  direction  to  condemn  or  absolve  accord- 
ing to  the  true  circumstances  of  the  case.f     The  judex  was 

only  a  private  citizen,  and,  unless  specially  authorized  by 
a  magistrate,  could  have  no  power  to  pronounce  a  judicial  sentence. 
It  is  to  be  observed  that  the  condemnatio  was  under  the  formulary  sys- 
tem always  pecuniary ;  the  judge  was  always  directed  to  condemn  to 
a  payment  of  mone}^,  never  to  do  or  give  a  particular  thing.  In  three 
particular  actions,  however,  and  perhaps  in  more,  the  judge  was 
directed  to  '  adjudicate'  a  thing,  in  the  sense  of  dividing  it  out  among 
several  litigants.  These  three  actions  were  those  brought  to  divide  a 
family  inheritance,  to  divide  the  property  of  partners,  and  to  settle 
boundaries.  In  these  actions  there  was  an  additional  part  of  the  for- 
mula running  thus :  quantum  adjudicari  oportet,  judex  Titio  adjudicato. 
This  was  called  the  adjudicatio ;  so  that  in  these  actions  the  parts  of 
ihe.  fm^mulos  were  four — demonstratio,  intentio,  adjudicatio,  and  condem- 
natio. Of  course  when  a  thing,  and  not  a  sum  of  money,  was  claimed, 
it  was  not  possible  for  the  magistrate  always  to  fix  a  precise  sum  in 
which  the  defendant  was  to  be  condemned.  Sometimes,  therefore,  the 
condein7iatio  merely  fixed  the  maximum  as  the  sum,  and  ran  duntaxat 
X.  millia  condemnato.  Sometimes  the  direction  was  still  more  indefinite, 
and  the  sum  was  left  to  the  discretion  of  the  judge.  Quanti  ea  res  erit, 
tantum  pecuniam,  etc.,  condemnato.  Sometimes,  too,  as  when  the  action 
was  real,  i.e.  brought  to  claim  a  thing,  the  a^tio  was  arbitraria,  and  the 
words  nisi  restituat  were  inserted  in  the  condemnatio.  The  defendant 
was  ordered  to  give  up  the  thing,  and  then  was  condemned  to  pay  the 
money  if  he  refused  to  restore  the  thing,  in  accordance  with  the  order 
(arbitrium)  of  the  judge. 

104.  The  intentio  sometimes  stood  quite  alone,  and  was  then  called  a 
prwjudicialis  foi'mula  ;X  when  this  was  the  case,  the  object  Prce'udicialis 
of  the  action  was  merely  to  establish  a  point  which  it  was   formula. 

*  G^ius,  iv.  41.  t  Gails,  iv.  42.  +  Gaus,  iv.  44.  133. 
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necessary  to  have  settled  with  a  view  to  a  future  action.  The  decision 
of  such  a  preliniinaiy  point  was  called  a  prcejudicium.  Of  course  the 
intentio  took  any  form  that  best  suited  the  case  ;  and  accordingly  it  was 
the  intentiones  that  were  so  carefully  preserved  as  precedents,  and  so 
keenly  debated  by  the  contending  parties.  Sometimes  the  grounds  of 
the  defence  made  part  of  the  intentio.  The  defendant  might  admit  the 
plaintiffs  statement,  but  say  that  there  were  special  circumstances  to 
take  this  particular  case  out  of  the  general  rule  of  law  under  which  it 
would  naturally  fall.  He  might  own,  for  instance,  that  he  had  bought 
a  slave  at  the  price  alleged,  but  say  that  he  had  been  induced  to  do  so 
by  fraud.  This  plea  was  called  an  exceptio  (i.e.  a  taking 
xcep  %o.  ^^^^^^  ^^^  ^^^  made  to  form  part  of  the  intentio,  some  such 
words  as  these  being  added  :  si  in  ea  re  nihil  dolo  malo  Auli  Agerii  fac- 
tum sit  nequefiat.  The  plaintiff,  again,  might  have  something  to  urge 
as  an  exception  in  reply  to  this  plea :  his  answer  was 
ep  ica  10.  ^^YiQ(\  replicatio  ;  if  the  defendant  had  a  further  answer,  it 
was  called  a  dupUcatio,  the  plaintiff's  further  reply  a  tripUcatio,  and  so 
on.  There  was  also  sometimes  an  accessory  part  of  the  formula  called 
the  prcescriptio,  placed,  as  its  name  denotes,  at  the  beginning  of  the 
whole  formida  for  the  pnrpose  of  limiting  the  enquiry.  As  employed 
by  the  defendant,  it  answered  the  jjurpose  of  the  exceptio,  and  belongs, 
probably,  to  a  time  before  the  exceptio  had  its  regular  place  in  the 
formula.  A  well-known  example  of  its  use  is  that  by  which  the  defend- 
ant stopped  an  action  for  the  possession  of  provincial  lands,  by  raising 
the  question  whether  he  had  not  been  in  possession  for  a  particular 
period,  which  is  the  origin  of  the  familiar  term  '  prescription.'  (8ee 
sec.  72.)  But  the  plaintiff  also  might,  in  the  early  days  of  the  formu- 
lary system,  have  occasion  to  resort  to  a  prcescriptio.  He  might,  for 
instance,  wish  that,  in  enforcing  a  security  on  which  payments  were 
due  from  time  to  time,  the  action  brought  to  try  whether  this  security 
was  valid  should  only  affect  his  claim  to  payments  already  due,  so  that 
if  he  failed  he  might  have  a  further  action  for  future  payments.  In 
such  a  case  some  such  words  as  ea  res  agatur  cujus  re  dies  fuit  (let  the 
enquiry  only  be  made  as  to  the  sum  for  the  payment  of  which  the  time 
has  arrived)  were  prefixed  to  the  formula.  Gradually,  however,  the 
prcBsc7i,ptio  fell  into  disuse,  and  the  intentio  and  exceptio  were  so  con- 
structed as  to  serve  every  purpose  for  which  it  had  been  employed. 

105.  In  the  Roman  system  of  civil  process  the  time  when  a  contested 
Litis  conies-  right  was  to  be  considered  as  really  made  the  subject  of 

tatio.  litigation,  was  very  carefully  marked.     It  was  very  neces- 

sary that  this  should  be  very  clearly  ascertained.  The  claimant  in 
whose  favor  the  ultimate  decision  was  given  was  entitled  to  all  that 
accrued  to  the  thing  claimed  from  this  moment ;  and  when  once  a  point 
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had  been  submitted  to  litigation,  it  could  not  be  again  litigated,  both 
parties  surrendering  all  their  interest  into  the  hands  of  the  court,  which 
assigned  to  the  successful  claimant  such  a  fresh  interest  in  the  thing 
claimed  as  might  appear  to  be  due  to  him.  This  time  was  marked  by 
each  party,  at  the  end  of  the  proceedings  before  the  magistrate,  calling 
bystanders  to  witness,  that  they  submitted  the  matter  to  the  decision 
of  the  judge.*  This  was  called  the  litis  contestatio,  as  has  been  said 
(see  sec.  93).  In  process  of  time  the  ceremony  might  be  omitted,  or 
at  any  rate  become  a  mere  form,  but  the  conclusion  of  the  proceed- 
ings before  the  magistrate  {injure),  i.e.  in  the  formulary  system,  the 
time  when  the  prastor  delivered  the  formula,  still  formed  the  crisis  at 
which  the  claims  of  the  different  parties  were  considered  to  be  finally 
submitted  to  the  decision  of  the  law.  Under  the  judicia  extraordlnaria, 
when  the  magistrate  and  the  judex  were  no  longer  different  persons,  the 
litis  cuntestatio  was  tixed  by  the  commencement  of  the  trial.f 

106.  Actio  meant,  under  the  system  of  the  actions  of  law,  a  particu- 
lar form  of  procedure ;    under  that   of  the  formulae,   it    Meaning  of 
meant  the  right  granted  to  a  plaintiff  by  the  magistrate    ^^^  word  ao- 
to  seek  what  was  due  to  him  before  a  judge,     bometimes,    the  system  of 
however,  the  formula  by  which  the  judge  was  to  deter-   fo^"'^^ulai. 
mine  the  right,  and  sometimes  the  judicium,  the  proceedings  by  which 
the  judge  determined  the  right,  were  spoken  of  as  \i  formuloB,  judicium, 
and  actio  were  synonymous  terms.     Of  the  divisions  under  which  the 
formulary  actions  may  be  grouped,  the  following  were  the  most  im- 
portant.    1.  The  first  division  turns  on  the  difference  in    Divisions  of 
the  nature  of  the  thing  claimed,  and,  according  to  this      aotio7i,s. 
division,  actions  were  in  rem  and  in  personam.     If  the  object  of  the 
proceedings  was  to  enforce  a  right  to  a  thing,  then  the  formula  ran  si 
paret  hominem  Auli  Agerii  esse ;  if  to  enforce  an  obligation,  then  the 
formula  ran  si  paret  Numerium  Negidium  Auli  Agerii  dare,  facere, 
prcestare,  oportere  ;  and  it  was  according  to  this  difference  in  the  intentio 
that  actions  were  said  to  be  in  rem  or  in  personam.      Vindicatio  came  to 
be  used  as  a  generic  term  for  actions  in  rem,  and  condictio  for  actions 
in  personam.     2.  Another  division  of  actions  refers  to  the  modes  in 
w^hich  the  prastor  extended  or  modified  the  law  by  the  shape  he  gave 
to  the  formula.     In  shaping  actions,  the  prsfitor  introduced  changes  of 
two  kinds :  First,  he  gave  actions  for  the  enforcement  of  actions  outside 
the  old  civil  law,  and  this  he  principally  effected  by  giving  an  actio  in 
factum  concepta,  in  which  the  demonstratio  and  intentio  were  blended, 

*Festds,  sub  voce  Contestari. — Dig.  xxviii.  1.  20. 

t  It  had,  however,  much  less  importance,  as  fixing  an  epoch,  under  the  judicia 
extraordinaria  (see  page  144,  where  this  sense  must  be  given  to  the  statement  that 
the  litis  contestatio  had  no  place  in  the  civil  process  of  Justinian's  time). 
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and  the  prastor  directed  that,  if  a  given  state  of  facts  was  found  to  be 
true,  the  defendant  was  to  be  condemned,  the  action  being  thus  con- 
trasted with  one  in  jus  conoepta,  i.e.  given  to  try  an  issue  by  the  rules 
of  law.  Secondly,  the  praetor  extended  existing  actions  {actiones  directw) 
by  giving  actions  {actiones  utiles)  to  suit  cases  and  persons  outside  the 
limits  of  the  direct  actions ;  and  this  he  did  either  by  means  of  actions 
in  factum,  which  could  be  used  for  these  purposes  equally  well  as  to 
give  new  remedies,  or  by  giving  a  fictitious  action,  i.e.  an  action  in 
which  the  plaintiff  was  allowed  to  feign  that  he  was  within  the  scope 
of  the  unextended  action.  When  there  was  a  contract  not  falling  under 
the  old  heads,  but  executed  on  one  side,  the  praetor  enforced  it  by  an 
action  in  factum  prcescriptis  verbis,  an  action  to  meet  the  case  with  the 
circumstances  set  forth  at  the  beginning ;  but  such  an  action,  as  it  was 
to  try  an  issue  according  to  known  rules  of  law,  was  in  jus  concepta. 
8.  A  further  division  depended  on  the  varying  amount  of  latitude 
given  to  the  judge.  The  actions  depending  on  the  old  civil  law  were 
micti  juris,  and  the  judge  had  merely  to  decide  the  question  sub- 
mitted to  him,  without  taking  into  account  considerations  of  equity. 
Other  actions  were  honoe  fidei,  i.e.  the  judges  were  allowed  to  take 
such  considerations  into  account.  In  real  actions,  and  in  some  few 
special  actions,  the  judge  had  always  a  particular  kind  of  latitude  given 
him,  as  the  action  was  arhitraria  (see  sec.  103),  i.e.  he  could  order  the 
thing  claimed  to  be  given  up,  and,  if  it  was  not,  could  condemn  the 
defendant  in  as  much  as  he  thought  equitable.  Among  personal  actions 
which  were  arhitraria  was  one  termed  ad  exhihendum,  which  was  used 
in  order  to  make  a  person  in  possession  of  a  thing  produce  it,  so  that 
its  existence  in  his  hands  and  the  state  in  which  it  was  might  be 
ascertained,  or  pay  damages  for  not  so  producing  it. 

107.  In  speaking  of  actions  under  the  system  of  fcyrmuloe,  it  is  im- 
possible to  pass  over  without  notice  the  interdicts  of 
the  praetor,*  though  they  were  only  incidentally  con- 
nected with  actions.  An  interdict  was  an  order  issued  by  the  praetor, 
and  was  in  fact  an  interdict  addressed  to  some  person  or  persons  with 
reference  to  a  particular  thing.  Vim.  fieri  veto,  exhibeas,  restituas,  '  I 
forbid  you  to  have  recourse  to  violence ;  you  are  to  produce,  you  are  to 
restore  ; '  such  were  the  forms  in  which  these  commands  were  couched. 
Interdicts  were  granted  where  some  danger  was  apprehended,  or  some 
injury  was  being  done  to  something  to  which  a  public  character  at- 
tached ;  as,  for  instance,  if  a  road  was  stopped  up ;  but  they  were  also 
granted  to  protect  private  interests,  and  especially  to  ].  r  jtect  or  regulate 
possession.  If  the  person  to  whom  the  interdict  was  addressed  acqui- 
esced and  obeyed  the  prietor's  injunction,  nothing  remained  to  be  done ; 

*  Gaics,  iv.  138. 
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Imt  if  lie  refused  to  obey,  the  magistrate  then  refen-ed  to  the  (ieci.sion  of 
a  judge,  whether  the  terms  of  the  interdict  oug'ht  to  be  complied  with. 
For  instance,  an  interdict  ordering  a  thing  to  be  restored  mi;j;ht  have 
been  issued ;  but  the  person  to  whom  it  was  directed  might  deny  that  liy 
law  he  was  bound  to  restore  the  thing.  On  his  stating  this  to  the  magis- 
trate, the  magistrate  would  give  an  action  to  try  the  question,  shaping 
the  terms  of  the  interdict  into  the  intentio  of  the  formula,  si  paret  A.  A. 
rem  restituere,  oportere,  etc.  And  it  is  thus  that  interdicts  are  connected 
with  actions,  as  their  validity  depended  on  no  action  being  brought  to 
contest  them,  or  the  result  of  an  action  being  to  support  them.  Gradually 
the  action  superseded  the  interdict,  which  was  no  longer  used  as  a  jjre- 
liminary  step,  and  by  the  time  of  Justinian,  they  had  become  obsolete. 

108.  There  were  under  the  system  of  formulce  certain  cases  which 
the  magistrate  decided  without  sending  to  a  judge.  In  Extraordina- 
these  cases  the  magistrate  was  said  extra  ordinem  cognosc&re,  riajudicia. 
and  the  proceedings  were  termed  extra  ordinem  cognitiones,  judicia,  or 
actiones.  Among  the  cases  in  which  the  magistrate  proceeded  in  a 
summary  way,  were  restitutiones  in  integrum  (that  is,  certain  cases  in 
which  he  restored  a  person  suffering  from  something  from  which  he 
ought  not  by  law  to  suffer,  to  the  same  position  as  he  had  occupied 
before  the  injury  was  sustained),  and  cases  relating  to  fideicommissa. 
But  he  was  called  upon  most  frequently  to  proceed  in  this  way  in  order 

to  give  execution  to  the  sentence  of  a  judge.     The  old 

J         n  i.-         i.1.  •    ■     .■  1       •  •  •        Execution. 

niocies  01  execution,  the  manus  mjectio  and  pigtioris  capio, 

remained,  though  under  a  mitigated  form ;  but  a  new  method  of  exe- 
cution was  also  permitted  by  the  praetor,  and  was  much  more  generally 
adopted.  The  creditors  were  placed  in  full  possession  of  all  that  the 
debtor  had  belonging  to  him ;  his  persona  was,  in  fact,  transferred  to 
them.  This  was  termed  the  missio  in  honorum  possessionem-.  After  a 
certain  delay,  the  creditors  sold  their  interest  in  the  debtor's  property 
to  the  person  who  would  offer  to  pay  the  largest  proportion  of  the  sums 
they  claimed.  He  became  the  purchaser,  and  this  emptio  bonoi'um 
transferred  to  him  the  persona,  or  legal  existence  of  the  debtor,  who 
thereby  suffered  a  capitas  deminutio,  and  became  in  the  language  of  the 
law,  'infamous.'  It  was  in  the  exercise  of  his  'extraordinary '  juris- 
diction that  the  nuigistrate  gave  this  mode  of  execution. 

109.  In  the  third  period  of  the  Roman  system  of  civil  process,  the 

period  of  extram'dinaria  judicia,  this  summary  jurisdiction  was  the  only 

jurisdiction   the   magistrate    exercised.      There   was    no  Third  period 

longer  any  distinction  between  jus  and  judicium;   the  of  the  Roumn 
...  T    .1       .     1  j_-,  -T-.         system  of  civil 

magistrate  and  the  judge  were  the  same  person.     By  a  process. 

constitution   published  a.d.   294,  Diocletian  directed  all  ^^^^  e-xtraor- 
,  .  ,1-1  ,,  dinariajiidi- 

magistrates  m  the  provinces  to  decide  causes  themselves,  cia. 
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The  practice  was,  in  course  of  time,  extended  throughout  the  whole 
of  the  empire  ;  atid  in  the  days  of  Justinian,  it  was  possible  to  speak 
of  the  (yi'dinaria  judicia  as  quite  past.* 

110.  In  the  days  of  the  later  emperors,  the  provinces   were  classed 

together  into  pr^efectures.  Over  each  province  was  a  pres- 
ses, who  had  a  vlcarius,  or  vice-president  under  him,  and 
w^ho,  either  himself  or  by  his  vicarius,  tried  all  cases  above  a  certain 
amount,  fixed  by  Justinian  at  300  solidi ;  cases  below  that  amount  were 
tried  by  inferior  judges,  called  judices  pedanei.  The  great  cities,  such 
as  Constantinople  and  Alexandria,  were  under  a  separate  jurisdiction. 
The  prffitorian  prefect  was  the  head  judge  of  appeal;  but  a  iinal 
appeal  lay  to  the  emperor  himself. 

111.  In  the  time  of  Justinian,  an  action  was  begun  by  the  plaintiff 
Mode  of  vro-    announcing  to  a  magistrate  that  he  wished  to  bring  an 

cedare.  action,  a  proceeding  which  was  termed   the  denuntiatio 

actionis,  and  furnishing  a  short  statement  of  his  case ;  this  statement, 
called  the  ilbellus  conventionis,  the  magistrate  sent  by  a  bailiff  of  the 
court  (executor)  to  the  defendant.  The  parties  or  their  procurators 
appeared  before  the  magistrate,  and  the  magistrate  decided  the  case. 
Kxceptio  was  still  used  as  the  term  to  express  the  plea  of  the  defendant, 
which  he  generally,  of  course,  reduced  to  writing,  but  apparently  not 
only  was  he  not  obliged  to  do  so,  but  it  was  not  even  necessary  in  all 
cases  for  the  plaintiff  to  put  his  plaint  into  writing;  if  he  did  not,  the  exec- 
utor would  merely  tell  the  defendant,  by  word  of  mouth,  that  an  action 
had  been  brought  against  him,  perhaps  adding  a  general  statement  of 
the  object  for  which  it  was  brought.  The  litis  contestatio  took  place 
directly  the  magistrate  began  to  hear  the  cause.  The  condemnation 
was  no  longer  merely  a  pecuniary  one,  but  the  system  of  execution  was 
not  materially  different  from  what  it  had  been  under  the  praetorian 
system. 

112.  Although  the  subject  of  crimes  and  criminal  procedure  does 

not  fall  properly  within  the  scope  of  tlie  Institutes,  which 
is  a  treatise  on  Private  Law,  yet  as  the  subject  is  slightly 
noticed  at  the  end  of  the  Institutes,  and  is  connected  with  the  general 
history  of  Roman  Law,  it  may  be  convenient  to  give  some  slight 
account  of  it  here.  Criminal  jurisdiction  was  under  the  kings  an  attri- 
bute of  the  king  himself,  but  there  was  an  appeal  in  capital  cases  to 
the  comitia  curiata.  After  the  establishment  of  the  republic  the  comitia 
ceyituruita  alone  could  judge  capital  cases.  The  comitia  iributa  exercised 
a  criminal  jurisdiction  (but  without  the  power  of  inflicting  death)  for 
political  offences,  such  as  those  committed  by  a  magistrate  during  liit: 

*  Inst.  iv.  15. 
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year  of  office.  Before  both  these  comitia  the  accusation  had  to  Vje  made 
by  the  presiding  magistrate.  The  senate  also  exercised  a  special 
power  of  judging  offenders  in  times  of  jjublic  danger,  and  sometimes 
under  such  circumstances  inflicted  death  as  punishment,  but  it  did 
not  properly  belong  to  the  senate  to  deal  with  capital  cases,  and  the 
senate  also  exercised  an  ordinary  jurisdiction  and  dealt  with  such 
crimes  as  it  thought  proper  to  notice.  But  all  these  authorities, 
the  king,  the  comitia  and  the  senate,  while  they  sometimes  discharged 
themselves  the  functions  of  the  judge,  were  in  the  habit  of  delegating 
their  powers  to  others  charged  to  make  an  investigation  {quastio)  of  the 
crime.  At  first  each  delegatio  was  made  to  try  one  particular  offence, 
and  when  the  case  had  been  tried  the  gucestio  was  at  an  end.  These 
gucBstiones,  the  term  being  transferred  from  the  enquiry  to  the  persons 
making  it,  were  subsequently  appointed  to  try  all  offences  of  a  par- 
ticular kind  that  it  might  be  necessary  to  inquire  into,  while  the 
delegated  persons  held  their  authority.  Lastly,  the  gucestiones  began 
to  be  made  perpetuce  (a.u.c.  605),  and  this  change  was  accompanied 
by  the  introduction  of  something  like  a  body  of  criminal  law.  When 
a  gucestio  was  made  perpetua,  the  delicts  it  was  to  try  were  in  some 
degree  defined,  and  the  punishment  prescribed  ;  whereas  previously, 
the  body  exercising  criminal  jurisdiction  or  its  delegates  had  been 
bound  by  no  rules  of  law  as  to  the  nature  of  the  delict  or  its-  punish- 
ment, except  that  the  comitia  centuriata  could  alone  inflict  death.  Each 
qucBstio  consisted  of  a  number  of  judges  varying  according  to  the  regu- 
lations laid  down  in  the  law  creating  it ;  sometimes  of  thirty-two,  or  of 
fifty,  or  of  a  hundred — the  judges  being  appointed  for  a  year  and 
taken  from  the  same  list  as  that  from  which  judges  in  civil  suits  were 
selected,  so  that  the  history  of  the  contests  between  the  senatorial  and 
equestrian  orders  for  the  right  of  being  judges  already  referred  to  (see 
sec.  12),  applies  to  criminal  and  civil  judges  equally.  Before  the  guces- 
tiones  perpetuce  any  citizen  might  be  an. accuser.  He  had  to  swear  that 
his  charge  was  not  false,  and  he  had  to  prove  the  guilt  of  the  accused 
— so  that  the  system  under  which  a  criminal  trial  is  regarded  as  a  suit 
between  parties  was  thus  introduced  into  Roman  law.  Private  per- 
sons had  from  an  early  time  of  Roman  law  recovered  penalties  in  a 
civil  action  for  delicts  committed  to  their  injury,  and  now  the  criminal 
proceeding  took  the  form  of  an  action  between  the  private  person 
accusing  and  the  accused.  The  judges  were  under  the  guidance  of  a 
president  (prceses),  and  each  judge  pronounced  that  he  condemned, 
absolved,  or  that  there  was  not  proof  either  way,  by  di'opping  into  an 
urn  one  of  three  tablets,  bearing  respectively  the  words  condeTnno, 
ahsolvo,  nan  liguet.  If  the  accused  w^as  condemned  he  received  the 
precise  punishment  provided  by  the  law  creating  the  gucestio  perpetua. 
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During  the  last  century  of  the  republic,  and  in  the  early  days  of  the 
empire,  a  great  number  of  laws,  each  handing  over  a  special  head  of 
offence  to  a  quce^tio  perpetua  were  passed,  and  thus  something  like  a 
system  of  criminal  law  and  criminal  procedure  was  established. 
Under  the  empire,  as  time  went  on,  exactly  what  happened  in  civil 
suits  happened  in  criminal  proceedings.  The  magistrates  had  exer- 
cised a  power  of  dealing  with  some  offences  in  a  summary  manner 
{extra  ordinem),  and  the  sphere  of  their  authority  was  gradually 
enlarged  until  it  superseded  the  gucestiones  perpetum  altogether,  as  the 
formulary  system  of  actions  was  superseded  by  the  extraordinary  juris- 
diction of  the  magistrate  in  civil  suits. 


THE     INSTITUTES 


OF 


JUSTINIAN. 


INSTITUTIONUM  JUSTINIANI   PRO(EMIUM. 


IN  NOMINE   DOMINI  NOSTHI  JBSO  CHRISTI.         IN  THE  NAME   OF  OUR   LORD  JESDS   CHRIST. 


Imperator  CiESAK  Flavius  Justiniands, 
Alamanicus,  Gothicds,  Francicus, 
Gbkmanicus,  Anticus,  Alanicus,  Van- 

DALICOS,  AfRICANUS,  PIUS,  FELIX,  INCLT- 

Trs,  VICTOR  AC  triumphator,   semper 
Augustus,  cupid^  legum  juventuti. 

Imperatoriam  majestatem  non  solum 
armis  decoratam,  sed  etiam  legibus 
oportet  esse  armatam,  ut  uti-umque  teni- 
pus  et  bellorum  et  pacis  recte  possit  gu- 
bei-nari ;  et  princeps  Romanus  victor 
existat  non  solum  in  hostilibus  prseliis, 
sed  etiam  per  legitimes  tramites  calum- 
niantium  iniquitates  expellens,  et  tiat 
tam  jui'is  religiosissimus,  quam  victis 
hostibus  triumphator. 

1.  Quorum  utramque  viam  cum  sum- 
mis  vigiliis  summaque  providentia,  an- 
nuente  Deo,  perfecimus.  Et  bellicos 
quidem  sudores  nostros  barbaricse  gen- 
tes  sub  juga  nostra  deductse  cognoscunt, 
et  tam  Africa  quam  alise  numerosse  pro- 
vincise  post  tanta  temporum  spatia,  nos- 
tris  victoriis  a  coelesti  Numine  prsestitis, 
iterum  ditioni  Romanse  nostroque  additse 
imperio  protestantur ;  omnes  vero  populi 
legibus  jam  a  nobis  promulgatis  vel 
compositis  reguntur. 

2.  Et  cum  sacratissimas  constitutiones 
antea  confusas  in  luculentam  ereximus 
consonantiam,  tunc  nostram  extendimus 


The  Emperor  C^sar  Flavius  Justini- 

ANUS,     vanquisher    OF     THE    AlAMANI, 

Goths,  Francs,  Germans,  Antes, 
A1.ANI,  Vandals,  Africans,  pious,  hap- 
py, glorious,  triumphant  conqueror, 
ever  August,  to  the  youth  desirous 
OP  studying  the  law,  greeting. 

The  imperial  majesty  should  be  not 
only  made  glorious  by  arm.^,  but  also 
strengthened  by  laws,  that,  alike  in  time 
of  peace  and  in  time  of  war,  the  state 
may  be  well  governed,  and  that  the  em- 
peror may  not  only  be  victorious  in  the 
field  of  battle,  but  also  may  by  every 
legal  means  repel  the  iniquities  of  men 
who  abuse  the  laws,  and  may  at  once 
religiously  uphold  justice  and  triumph 
over  his  conquered  enemies. 

1.  By  our  incessant  laboi-s  and  gi'eat 
care,  with  the  blessing  of  God,  we  have 
attained  this  double  end.  The  bar- 
barian nations  reduced  under  our  yoke 
know  our  efforts  in  war,  to  which  also 
Africa  and  very  many  other  provinces 
bear  witness,  which,  after  so  long  an  in- 
terval, have  been  restored  to  the  do- 
minion of  Rome  and  oui-  empire,  by  our 
victories  gained  through  the  favor  of 
heaven.  All  nations  moi-eover  are  gov- 
erned by  laws  which  we  have  either 
promulgated  or  arranged. 

2.  "When  we  had  arranged  and  brought 
into  perfect  harmony  the  hitherto  con- 
fused mass  of  imperial  constitutic)ns,  we 
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curam  ad  immensa  veteris  pi-iidentise 
volumina;  et  opus  desperatum,  quasi 
per  medium  pi-otundum  eutites,  coelesti 
favore  jam  adimplevimus. 

3.  Cumque  lioc  Deo  propitio  peractum 
est,  Triboniano  vii'O  mag-nitico,  magistro 
et  exqusestoi-e  saci-i  palatii  nostri,  nee 
non  Theophilo  et  Dorotheo  viris  illustri- 
liiis,  antecessoribus  nostris  (quorum  om- 
nium solertiam  et  legum  scientiam  et 
circa  n  'stras  jussiones  fidem  jam  ex 
multis  reruin  arg-umentis  accepimus) 
convocatis,  mandavimus  specialiter  ut 
nostra  auctoritate  nostrisque  suasionibus 
Institutiones  componerent,  ut  liceat  vo- 
bis  prima  legum  cunabula  non  ab  anti- 
quis  fabulis  discere,  sed  ab  imperial! 
pplendoi'e  appetere  ;  et  tarn  aui-es  quam 
animas  vestrje  nihil  inutile  nihilque  per- 
peram  poaitum,  sed  quod  in  ipsis  rei'um 
obtinet  argumentis,  accipiant.  Et  quod 
priore  temjiore  vix  post  quadriennium 
prioribus  contingebat,  ut  tunc  constitu- 
tiones  imperatorias  legei-ent,  hoc  vos  a 
primordio  irigTediamini :  digni  tanto  ho- 
nore  tantaque  i-eperti  felicitate,  ut  et 
initium  vobis  et  finis  legum  eruditionis  a 
A'oce  pi'incipali  procedat. 


4.  Igitur  post  libros  quinquaginta  Di- 
gestorum  seu  Pandectarum,  in  quibus 
omne  jus  antiquum  collatum  est,  quos 
per  eumdem  virum  excelsum  Tribonia- 
num  nee  non  ceteros  viros  illustres  et 
facundissimos  confecimus,  in  hos  quatuor 
libros  easdem  Institutiones  partiri  jussi- 
mus,  ut  sint  totius  legitimjK  scientiae 
prima  elementa. 

5.  In  qiiibus  bre\'iter  expositum  est  et 
quod  antea  obtinebat,  et  quod  postea 
desuetudine  inumbratum  imperiali  re- 
medio  illuminatum  est. 

6.  Quas  ex  omnibus  antiquoriim  Insti- 
tntionibus,  et  prsecipue  ex  commentariis 
Gaii  nostri  tam  Institutioniim  quam  re- 
rum  cotidianorum  aliisque  multis  com- 
mentai'iis  compositas  cum  tres  prtedicti 
vin  prudentes  nobis  obtulerunt,  et  legi- 
mus  et  cognovimus  et  plenissimum  nos- 


then  extended  our  care  to  the  endless 
volumes  of  ancient  law ;  and,  sailing  as 
it  were  across  the  mid  ocean,  have  now 
completed,  through  the  favor  of  heaven, 
a  wo]"k  we  once  despaired  of. 

3.  When  by  the  blessing  of  God  this 
task  was  accomplished,  we  summoned 
the  most  eminent  Tribonian,  master  and 
ex-qusestor  of  our  palace,  together  with 
the  illustrious  Theophilus  and  Dorotheus, 
professors  of  law,  all  of  whom  have  on 
many  occasions  proved  to  us  their  abil- 
ity, legal  knowledge,  and  obedience  to 
our  orders ;  and  we  specially  charged 
them  to  compose,  under  our  authority 
and  advice,  Institutes,  so  that  you  may 
no  more  learn  the  first  elements  of  law 
from  old  and  erroneous  soui'ces,  but  ap- 
prehend them  by  the  clear  light  of  im- 
perial wisdom  ;  and  that  your  minds  and 
ears  may  receive  nothing  that  is  useless 
or  misplaced,  but  only  what  obtains  in 
actual  practice.  So  that,  whereas  for- 
mei'ly  the  foremost  among  you  could 
seai'cely,  after  four  years'  study,  I'ead 
the  imperial  constitutions,  you  may  now 
commence  your  studies  by  reading  them, 
you  who  liave  been  thought  worthy  of 
an  honor  and  a  happiness  so  gi'eat  as 
that  the  first  and  last  lessons  in  the 
knowledge  of  the  law  should  issue  for 
you  from  the  mouth  of  the  empei'or. 

4.  When,  therefore,  by  the  assistance 
of  the  same  eminent  person  Tribonian 
and  that  of  other  illustrious  and  learned 
men,  we  had  compiled  the  fifty  books, 
called  Digests  or  Pandects,  in  which  is 
collected  the  whole  ancient  law,  we  di- 
rected that  these  Institutes  should  be 
divided  into  four  books,  which  might 
serve  as  the  first  elements  of  the  -whole 
science  of  law. 

5.  In  these  books  a  brief  exposition  is 
given  of  the  ancient  laws,  and  of  those 
also  which,  overshadowed  by  disuse, 
have  been  again  brought  to  light  by  our 
impei'ial  authonty. 

6.  These  foiir  books  of  Institutes  thus 
compiled  from  all  the  Institutes  left  us 
by  the  ancients,  and  chiefly  from  the 
commentaries  of  our  Gains,  both  from 
his  Institutes  and  his  Journal,  and  also 
from  many  other  commentaries,  were 
presented  to  us  by  the  three  learned 
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ti-arum  constitutionum  robui-  eis  accom- 
modavimus. 

7.  Summa  itaque  ope  et  alacri  studio 
has  leges  nostras  accipite ;  et  vosmetip- 
sos  sic  eruditos  ostendite,  ut  spes  vos 
pulcherrima  foveat,  toto  legitime  opei-e 
perfecto,  posse  etiam  nostram  rempub- 
licam  in  partibus  ejus  vobis  credendis 
guberaari. 


D.  CP.  XI.  calend,  decembris,  D.  Jus- 
TiKiANO  PP.  A.  in.  cons. 


men  we  have  above  named.  We  read 
and  examined  them,  and  have  accorded 
to  them  all  the  force  of  our  constitutions. 

7.  Receive,  therefore,  with  eagerness, 
and  study  with  cheerful  diligence,  these 
our  laws,  and  show  youi-selves  person-s 
of  such  learning  that  you  may  conceive 
the  flattering  hope  of  yourselves  being 
able,  when  your  course  of  legal  study  is 
completed,  to  govera  our  empire  in  the 
diflferent  portions  that  may  be  entrusted 
to  your  care. 

Given  at  Constantinople,  on  the  elev- 
enth day  of  the  calends  of  December,  in 
the  third  consulate  of  the  Emperor  Jus- 
tinian, ever  August. 


LIBER  PRIMUS. 


Tit.  L     DE  JUSTITIA  ET  JUEK 

JcoTiTiA  est  eonstans  efc  peTpetua  vo-  Justice  is  the  constant  and  perpetual 
luntas  jus  suum  cuiqme  tribuendi.  wish  to  render  every  one  his  due, 

D.  i.  1.  10. 

Tfee  term  jus^  in  its  most  extended  sense,  was  taken  by  the  Roman 
jurists  to  include  all  the  commands  laid  upon  men  that  they  are  bound 
to  fulfil,  both  the  commands  of  morality  and  of  law.  The  distinction 
between  commands  which  are  only  enforced  by  the  sanction  of  public 
or  private  opinion,  and  those  enforced  by  positive  legal  sanctions,  may 
seem  clear  to  us ;  but  the  Roman  jurists,  in  speaking  of  the  elementary 
principles  and  divisions  of  jurisprudence,  did  not  keep  law  and 
morality  distinct.  Celsus  defines  jus  as  ars  boni  et  aqui.  (D.  i.  I.  1.) 
This  extension  of  the  term  would  sink  positive  law  in  morality ;  that 
only  would  be  supposed  to  be  commanded  which  ought  to  be  com- 
manded. The  confusion  arose  principally  from  the  view  of  the  la\v 
of  nature,  borrowed  from  Greek  philosophy  by  the  jurists.  (See  Introd. 
see.  14.) 

Jms,  used  in  its  strictly  legal  sense,  has  two  principal  meanings.  It 
either  signifies  law^  that  is  the  whole  mass  of  rights  and  duties  pro- 
tected and  enforced  by  legal  remedies,  or  it  means  any  single  right, 
that  is,  any  faculty  or  privilege  accorded  by  law  to  one  man  accompa- 
nied by  a  correlative  duty  imposed  on  another  man.  Ju$.  itinerh,  for 
instance,  is  the  right  given  to  one  man  of  going  through  the  land  of 
another  who  i^  placed  under  a  duty  to  let  him  pass.     Neither  a  right, 
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iior  a  duty,  at  any  rate  in  the  sphere  of  private  law  with  which  alone 
the  Institutes  deal,  can  exist  without  the  other.     (See  Introd.  sec.  36.) 

1.  Jui'ipprudentia  est  divinarum  atque  1.  Jui-isprudence  is  the  knowledge  of 
huinanarum  i-erum  notitia,  justi  atque  things  divine  and  human  ;  the  science  of 
injusti  scientia.  the  just  and  the  unjust. 

D.  i.  1.  10.  2. 

Jurisprudentia  is  the  knowledge  of  what  is  jus,  and  jus,  according  to 
the  theory  of  the  law  of  nature,  laid  down  what  is  commanded  by  right 
reason,  this  right  reason  being  common  to  nature,  or,  as  the  Romans 
more  often  said,  to  the  Gods  and  to  man.  On  this  ground,  and  also 
because  public  law  has  to  deal  with  religious  worship,  the  knowledge 
of  divine  things  was  therefore  necessary,  as  well  as  the  knowledge  of 
human  things,  to  say  what  were  the  contents  of  jus.  Both  this  and 
the  preceding  definition  are  taken  at  random  out  of  the  writings  of 
Ulpian,  are  unintelligible  unless  taken  in  connection  with  a  philosoph- 
ical theory  from  which  they  are  here  dissevered,  and  are  quite  out  of 
place  at  the  beginning  of  an  elementarytreatise  on  law.  (See  Introd. 
sec.  34.) 


2.  His  igitur  genei-aliter  cognitis  et 
incipientibus  nobis  exponere  jura  populi 
Romani,  ita  videntur  posse  ti-adi  commo- 
dissime,  si  primo  levi  ac  simplici  via, 
post  deinde  diligentissima  atque  exactis- 
sima  interpretatione  singula  trada-ntur. 
Alioquin,  si  statim  ab  initio  i-udem  ad- 
huc  et  intirmum  animum  studiosi  multi- 
tudine  aut  varietate  rerum  onei'averinius, 
duoi-ura  alteram,  aut  desertorem  studio- 
rum  efticiemus,  aut  cum  magno  labore, 
sEepe  etiam  cum  diffidentia  quge  plerum- 
que  juvenes  avertit,  serius  ad  id  pei-dij- 
cemus,  ad  qtKxi  leviore  via  ductus  sine 
magno  labore  et  sine  uUa  diiEd.entia  ma- 
turius  perduci  potuisset. 


3.  Juris  prseccpta  smit  haec :  honeste, 
vivere,  alteinim  non  laedere,  suum  cuique 
ti'ibuere. 

4.  Hujus  studii  diiae  sunt  i>ositiones, 
publicum  et  privatum.  Publicum  ji^s 
est,  quod  ad  statum  rei  Romanfe  si>ectat ; 
pnvatum,  quod  ad  singitlorum  utilita- 
tem.     Dicendum.  est  igitiu'  de  jure  pii- 


2.  Having  ex-plained  tbese  general 
tei-ms,  we  think  we  shall  commence  oui- 
exposition  of  the  law  of  the  Roman  peo- 
ple most  advantageously,  if  we  pursiit* 
at  first  a  plain  and  easy  path,  and  then 
proceed  to  explain  particular  details 
with  the  utmost  cai'e  and  exactness. 
For.  if  at  the  outset  we  overload  the 
n>ind  of  the  student,  while  yet  new  to 
the  siihjeet  an<i  unable  to  bsai*  much, 
with  a  multitiwle  and  variety  of  topics, 
one  of  two  things  wili  happen — we  shalL 
either  cause  bim  wholly  to  abandon  his 
studies,  er,  after  gi-eat  toil,  and  ofieu 
after  great  disti*ust  of  himself  ^the  most 
fi-eijuent  stumbling-block  in  the  way  of 
youth).,  we  shall  at  last  conduct  bim  to 
the  p«>int,  to  wMch,  if  he  bad  been  led 
by  an  easier  i-oad,  be  might,,  without 
great  labor,  au(i  %vithout  any  distrust  of 
his  own  powei'S,  have  been  sooner  con- 
ducted. 

3.  The  nsaxsBos  of  law  sre  these:  to 
live  honestly,  to  hui-t  n,©.  one,,  to  give 
every  one  liis  due. 

4.  The  study  of  law  is  divided  into> 
two  branches ;  that  of  pubhe  and  that 
of  private  law.  Public  law  i-egtvnis  the 
govei-nment  of  the  Roman  empire  ;  pi-i- 
vate   law,  the   interest   of    indivLduiiLs- 
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vato,  quod  tnpertitum  est ;  collectum  est  We  ai'e  now  to  treat  of  the  latter,  which 
eniin  ex  naturalibus  prseceptis  aut  g-en-  is  conipoHed  of  three  ehnnents,  and  cuii- 
tium  aut  cjvilibus.  sists  of  precepts   helon{<-ing-   to   natural 

law,  to  the  law  of  nations,  and  to  the 

civil  law. 

D.  i.  1.  1.  2. 

Both  the  ju%  publicum  and  the  jus  pi'ivatum  fall  under  municipal  law, 
that  is,  the  law  of  a  particular  state.  Publicum  jus  in  sacris,  in  sac&»-- 
dotibus  in  magistratibus  consistit.  (D.  i.  1.  2.)  Public  law  regulates  reli- 
gious worship  and  civil  administration ;  private  law  determines  the 
rights  and  duties  of  individuals.  The  threefold  division  of  private  law 
given  in  the  text  is  discussed  in  the  next  section. 

Tit.  II.  DE  JURE   NATURALT,  GENTIUM  ET  CIVILI. 

Jus  r.aturale  est,  quod  natura  omnia  The  law  of  natui-e  is  that  law  which 

animalia    docuit :    nam    jus   istud    non  nature  teaches  to  all  animals.     Fur  this 

humani  generis  proprium  est,  sed  om-  law  does  not  belong  exclusively  to  the 

nium  animalium   quae  in  coelo,  quse  in  human  race,  but  belongs  to  all  animals, 

terra,   quse  in    mari    nascuntur.     Hinc  whether  of   the  earth,   the   air,   or  the 

descendit  maris  atque  feminse  conjunctio,  water.     Hence  comes  the  union  of  male 

quam    nos    matrimonium    appellamus  ;  and  female,  which  we  term  matrimony  : 

hincliberorumprocreatio,  hinc  educatiu  hence  the  procreation  and  biiuging  up 

Videmus  etenim  cetera  quoque  animalia  of  childi-en.     We    see,   indeed,  that  all 

istius  juris  perita  censeri.  the  other  animals  besides  man  are  con- 
sidered as  having  knowledge  of  this  law. 

D.  i.  1.  1.  3. 

In  the  Introduction  (sec.  14)  a  sketch  has  been  given  of  what  the 
jurists  meant  by  the  lex  natures.  It  was  the  expression  of  right  reason 
inherent  in  nature  and  man,  and  having  a  binding  force  as  a  law.  U 
was  contrasted  with  the  jus  civile,  the  old  strict  law  of  Rome  (Introd. 
sec.  10),  and  also  with  the  jus  gentium,  the  sum,  that  is,  of  the  law 
found  to  obtain  in  other  nations  besides  the  Romans,  as  well  as  in  Ro- 
man law.  (Introd.  sec.  12.)  There  thus  arose  the  threefold  division 
of  law  adopted  in  the  last  paragraph  of  the  last  title  ;  but  the  jus  gen- 
tium and  the  jus  naturals  were  often  placed  in  the  same  head  of  divis- 
ion, for  the  law  common  to  all  nations  was  but  the  embodiment  and 
indication  of  what  right  reason  was  supposed  to  command  to  all  men. 
Thus  while  the  threefold  division  of  law  w^as  adopted  by  some  jurists, 
a  twofold  division  was  adopted  by  others,  and  is  adopted  in  the  next, 
and  the  last  paragraphs  of  this  title,  Justinian  first  borrowing  from 
Ulpian,  who  adopted  the  threefold  division,  and  then  from  Gains,  Avho 
adopted  the  twofold. 

Unfortunately,  in  order  to  give  a  notion  of  jus  naturale,  Justinian  has 
borrowed  a  passage  from  Ulpian,  in  which  that  jurist  runs  off  into  a 
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subsidiary  and  divergent  line  of  thought.  It  is  easy  to  see  that  if  we 
begin  to  make  inherent  reason  the  foundation  of  law,  we  may  find  it 
necessary  to  take  into  account  the  community  of  actions  which,  in 
some  of  the  primary  features  of  physical  life,  reason  or  instinct  sug- 
gests to  man  and  animals.  If  jus  is  that  which  nature  commands, 
nature  may  be  said  to  command  the  propagation  of  the  species  in  ani- 
mals as  much  as  in  man,  and  thus  there  would  be  a  jus  common  to 
animals  and  to  men.  A  jurist,  to  whom  the  theory  of  the  lex  naturce 
was  familiar,  might  easily  pursue  the  subject  to  a  point  in  which 
men  and  animals  seemed  to  meet.  But  the  main  theory  bad  nothing 
to  do  with  animals,  as  it  looked  -  only  to  the  reason  inherent  in  the 
universe  and  in  man  and  in  considering  what  the  Roman  jurists 
meant  by  jus  naturale  this  fragment  of  Ulpian  may  be  dismissed 
almost  entirely  from  our  notice. 


1.  Jus  auten  civile  vel  gentium  ita 
dividitur.  Omnes  popnli  qui  legibus  et 
moribus  regunter,  partim  suo  proprio, 
partim  comniuni  omnium  hominum  jure 
utuntur;  nam  quod  quisque  populus 
ipse  sibi  jus  constituit,  id  ipsius  civitatis 
propi-ium  est,  vocaturque  jus  civile, 
(juasi  jus  propi-ium  ipsius  civitatis. 
Quod  vei-o  naturalis  ratio  inter  omnes 
homines  constituit,  id  apud  omnes  per- 
seque  custoditur,  vocaturque  jus  gentium, 
quasi  quo  jure  omnes  gentes  utuntur. 
Et  populus  itaque  Romanus  partim  suo 
proprio,  partim  communi  omnium  homi- 
num jure  utitur:  quae  singula  qualia 
sint,  suis  locis  proponemus. 


2.  Sed  jus  quidem  civile  ex  unaquaque 
civitate  appellatur,veluti  Atheniensium  : 
nam  si  quis  velit  Solonis  vel  Draconis 
leges  appellare  jus  civile  Atheniensium, 
non  erraverit.  Sic  enim  et  jus  quo  pop- 
ulus Romanus  utitur,  jus  civile  Roma- 
norum  appellamus,  vel  jus  Quiritium 
(pio  Quii-ites  utuntur ;  Romani  enim  a 
Quirino  Qiiirites  appellantur.  Sed  quo- 
tiens  non  addimus  nomen  cujus  sit  citita- 
tis,  nostrum  jus  significamus  :  sicuti  cum 
jioetam  dicimus  nee  addimus  nomen. 
subauditur  apud  Gra-cos  egregius  Ho- 
nierus,  apud  nos  Virgilius.  Jus  autem 
gentium  omni  humano  generi  commune 
est :  nam  usu  exigente  et  humanis  neces- 
silatibus,  gentes  humanse  qusedam  sibi 


1 .  Civil  law  is  thus  distinguished  from 
the  law  of  nations.  Every  community 
governed  by  laws  and  customs,  uses 
partly  its  own  law,  partly  laws  common 
to  all  mankind.  The  law  which  a  peo- 
ple makes  for  its  own  government  be- 
longs excliisively  to  that  state  and  is 
called  the  civil  law,  as  being  the  law  of 
the  particiilai"  state.  But  the  law  which 
natural  reason  appoints  for  all  mankind 
obtains  equally  among  all  nations,  and  is 
called  the  law  of  nations,  because  all 
nations  make  use  of  it.  The  people  of 
Rome,  then,  are  governed  partly  by 
their  o\vn  laws,  and  partly  by  the  laws 
which  ai-e  common  to  all  mankind.  "We 
will  take  notice  of  this  distinction  as 
occasion  may  arise. 

2.  Civil  law  takes  its  name  from  the 
state  which  it  governs,  as,  for  instance, 
from  Athens ;  for  it  would  be  very 
proper  to  speak  of  the  laws  of  Solon  or 
Draco  as  the  civil  law  of  Athens.  And 
thus  the  law  which  the  Roman  people 
make  use  of  is  called  the  civil  law  of  the 
Romans,  oi-  that  of  the  Quirites,  as  being 
used  by  the  Quirites ;  for  the  Romans 
are  called  Quiiites  from  Quirinus.  But 
whenevei-  we  speak  of  civil  law,  without 
adding  tlie  name  of  any  state,  we  mean 
our  own  law ;  just  as  the  Greeks,  when 
*  the  poet '  is  spoken  of  without  any 
name  being  expressed,  mean  the  great 
Homer,  and  we  Romans  mean  Virgil. 
The    law   of  nations   is   common   to  all 
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oonstitneiamt.  Bella  etenim  orta  sunt 
et  captivitates  pecutse,  et  eervitutea  qua; 
sunt  natural!  jun  contrariae  ;  jure  enim 
natural!  ab  initio  omnes  homines  liber! 
nascebantur.  Et  ex  hoc  jure  gentium, 
omnes  pene  contractus  introducti  sunt, 
ut  emptio,  venditio,  locatio,  conductio, 
societas,  depositum,  mutuum,  et  alii 
innumerabiles. 


mankind,  for  nations  have  established 
certain  laws,  as  occasion  and  the  neces- 
sities of  human  life  required.  Wars 
arose,  and  in  their  train  followed  cap- 
tivity and  then  slavery,  which  is  con- 
trary to  the  law  of  nature ;  for  by  that 
law  all  men  are  originally  bom  free. 
Farther,  by  the  law  of  nations  almost 
all  contracts  were  at  first  introducefl,  as, 
for  instance,  buying  and  selling,  letting 
and  hiring,  partnership,  deposits,  loans 
returnable  in  kind,  and  very  many 
others. 

D.  i.  4.  5. 

The  term  jus  chile,  as  used  here,  entirely  depends  for  its  meaning 
on  the  contrast  between  it  and  the  jus  gentium.  When  the  jurists 
came  to  examine  different  systems  of  laws,  they  found  much  in  each 
that  was  common  to  all.  This  common  part  they  termed  the  jui 
gentium  ;  and  the  residue,  the  part  peculiar  to  each  state,  they  called 
jus  civile.  The  contracts  of  sale,  hiring,  and  the  others  mentioned  in- 
the  text,  were,  they  found,  carried  on  much  in  the  same  way  in  every 
country,  and  they  therefore  assigned  them  to  the  head  of  jus  gentium,. 
and  contrasted  them  with  forms  of  contract  which  were  peculiar  to  the 
old  Roman  law,  and  were  therefore  considered  part  of  the  jzis  civile. 
In  the  usual  sense  of  jus  civile,  in  which  it  means  the  old  law  of  Rome 
prior  to  the  jus  honorarium  (see  Introd.  sec.  10),  these  contracts  were 
part  of  the  jus  civile,  that  is,  they  were  part  of,  and  were  recognized 
by,  the  old  law,  but  they  were  also  part  of  the  general  law  of  nations, 
and  no  forms  peculiar  to  Roman  law  were  necessary  for  their  creation. 


3.  Constat  autem  jus  nostrum  aut  ex 
scripto  aut  ex  non  scripto,  ut  apud  Grse- 
cos  Tuv  voficjv  01  fiev  eyyuaipoi,  ot  6e  aypaipoi. 
Scriptum  jus  est  lex,  plebiscita,  senatus- 
consulta,  principum  placita,  magistra- 
tuum  edicta,  responsa  prudentium. 

4.  Lex  est  quod  populus  Romanus, 
eenatorio  magistratu  inten-ogante,  veluti 
oonsule,  constituebat.  Plebiscitum  est 
quod  plebs,  plebeio  magistratu  inter- 
vogante,  veluti  tribuno,  constituebat. 
I'lebs  autem  a  populo  eo  diffei-t,  (juo 
species  a  genere ;  nam  appellatione  pop- 
uU  universi  cives  significantur,  connu- 
mei-atis  etiam  patriciis  et  senatoribus. 
Plebis  autem  appellatione,  sine  patriciis 
et  senatoribus,  ceteri  cives  significantur. 
Sed  et  plebiscita,  lata  lege  Hortensia, 


3.  Our  law  is  wiitten  and  unwritten, 
just  as  among  the  Greeks  some  of  their 
laws  were  written  and  others  not  Avrit- 
ten.  The  written  part  consists  of  laws. 
plebiscita,  se7iatus-cov.,s7dta,  enactments 
of  emperors,  edicts  of  magistrates,  and 
answers  of  jurisprudents. 

4.  A  law  is  that  which  was  enacted  by 
the  Roman  people  on  its  being  proposed 
by  a  senatorian  magistrate,  as  a  consul. 
A  plebiscitum  is  that  which  was  enacted 
by  the  plebs  on  its  being  proposed  by  a 
plebeian  magistrate,  as  a  tribune.  The 
plebs  differs  from  the  people  as  a  species 
from  its  genus;  for  all  the  citizens,  in- 
cluding patricians  and  senatore,  are 
comprehended  in  the  people ;  but  the 
'plebs  only  includes  citizens,  not  being 
patricians  or  senators-.    Plebiscita,  after 
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non  minus  valere  quam  leges  coepe-  the  Hortensian  law  had  been  passed, 
runt.  began  to  have  the  same  force  as  laws. 

Gai.  i.  3. 

Alex  or  populi  scitum,  to  use  a  word  made  by  the  commentators  on 
the  analogy  of  plebiscitum,  was  passed  originally  only  in  the  comitia 
curiata ;  after  the  establishment  of  the  comitia  centuriata  in  both  these 
comitia ;  but,  excepting  in  the  case  of  conferring  the  imperium,  almost 
always  in  the  centuriata.     (See  Introd.  sec.  15.) 

The  lex  Hortensia,  467  a.u.c,  had  been  preceded  by  the  lex  Valeria, 
304,  A.u.c,  and  the  lex  Publilia,  414  a.u.c,  by  both  of  which  it  was 
provided  that  plebiscita  should  bind  the  whole  people.  Either  the 
effect  of  their  provisions  had  been  disputed,  or  exceptions  had  been 
made  to  them,  or  perhaps  the  extension  of  the  authority  of  the  plebis- 
citum  which  they  gave  was  not  so  complete  as  their  terms  would  seem 
to  imply.  (Nieb.  2.  366.)  The  term  lex  is  very  frequently  applied  to 
plebiscita  as  well  as  to  populi  scita.     (See  Introd.  sec.  9.) 

5.  Senatus-consultum  est  quod  senatus  5.  A  senaUcs-consultum  is  that  which 
jubet  atque  constituit :  nam  cum  auctus    the  senate  commands  and  appoints  :  foi-, 

-esset  populus  Romanus  in  eumi  modum  when  the  Roman  people  was  so  increased 
ut  difficile  esset  in  unum  eum  convocan  that  it  was  difficult  to  assemble  it  to- 
legis  sanciendse  causa,  sequum  visum  est    gether  to  pass  laws,  it  seemed  right  that 

.senatum  vice  populi  consuli.  the  senate  should  be  consulted  in  the 

place  of  the  people. 

Gai.  i.  4;  D.  i.  2.  2.  9. 

Senatus-consulta  had  in  some  instances  the  force  of  a  law  even  in  the 
times  of  the  republic,  for  we  have  a  few  preserved  of  a  date  antecedent 
to  the  Caesars,  which  undoubtedly  had  the  force  of  law ;  but  they  all 
irelate  to  matters  of  social  administration,  such  as  forbidding  burial 
.within  the  city,  or  the  importation  of  wild  beasts.  (See  Introd.  sec. 
17.)  But  we  cannot  speak  of  senatus-corisuUa  as  a  substantial  part  of 
the  general  legislation  till  the  times  of  the  emperors,  when  they  super- 
seded every  other  except  the  emperor's  enactments.     The  appeal  of  the 

•  emperor  to  their  authority  dwindled  down  almost  immediately  into  a 
.mere  form.     (Cod.  i,  14.  12.  1,  in  prcesenti  leges  conde^'e  soli  imperatori 

■  concessum  est.) 

6.  Sed  et  quod  principi  placuit,  legis  6.  That  which  seems  good  to  the  em- 
'habet  vigorem  ;  cum  lege  regia  quse  de    peror  has  also  the  force  of  law ;  for  the 

•  ejus  imperio   lata  est,  populus  ei  et  in     people,  by  the  lex  regia,  which  is  passed 

■  eum  omne  imperium  suum  et  potestatem  to  confer  on  him  his  power,  make  over 

■  concessit.  Quodcumque  ergo  imperator  to  him  their  whole  power  and  authority, 
.per  epistolam  constituit,  vel  cognoscens  Therefore  whatever  the  emperor  ordains 
decrevit,  vel  edicto  prsecepit,  legem  esse  by  rescript,  or  decides  in  adjudging  a 

.  constat ;  h.ne  sunt  quai  constitutiones  ap-     cause,  or  lays  down  by  edict,  is  unques- 
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pellantur.  Plane  ex  his  quaidam  sunt 
pei'sonales,  qua;  nee  ad  exemplum  tra- 
hiintur,  quoniam  non  hoc  princeps  vult; 
nam  quod  alicui  ob  meiitum  indulsit, 
vel  si  cui  pcenam  irrogavit,  vel  si  cui 
sine  exemplo  subvenit,  personam  non 
transgreditur.  Alia;  autem  cum  gen- 
erales  sint,  omnes  procul  dubio  tenent. 


Gai.  i.  5 ; 


tionably  law  ;  and  it  is  these  enactments 
of  the  enipei-or  that  are  called  constitu- 
tions. Of  these,  some  are  pei-sonal,  and 
are  not  to  be  drawn  into  precedent,  such 
not  being  the  intention  of  the  emperoi*. 
Suj)posing  the  emperor  has  granted  a 
favor  to  any  man  on  account  of  his 
merit,  or  inflicted  some  punishment,  oi- 
gi-anted  some  extraoi-dinaiy  relief,  the 
api^lication  of  these  acts  does  not  extend 
beyond  the  pa}-ticular  individual.  But 
the  other  constitutifins,  being  general, 
are  undoubtedly  binding  on  all. 

D.  i.  4.  1. 


The  imperial  constitutions,  though  known  in  the  time  of  the  previous 
emperors,  first  attained,  under  Hadrian,  the  position  of  being  in  reality 
the  only  source  of  law.  They  were  of  three  kinds :  first,  epistolce,  let- 
ters or  answers  to  letters  addressed  by  the  emperor  to  different  indi- 
viduals or  public  bodies,  or  mandata,  orders  given  to  particular  officers, 
and  rescripta,  answers  given  by  the  emperor  to  magistrates  who  re- 
quested his  assistance  in  the  decision  of  doubtful  points ;  secondly, 
judicial  sentences,  decreta,  given  by  the  emperors  (Bk.  ii.  15.  4) ;  both 
these  kinds  having  force  only  by  serving  as  a  precedent  in  similar 
cases ;  and  thirdly,  edicta,  or  laws  binding  generally  on  all  the  subjects 
of  the  emperor.     (iSee  Introd.  sec.  16.) 

It  is  here  said,  on  the  authority  of  Ulpian  (D.  i.  4.  1),  that  the  em- 
peror derives  his  authority  from  the  lex  regia.  This  does  not  refer  to 
any  one  law  of  that  name ;  but  to  the  law  of  the  comitia  curiata  by 
which  the  imperium  was  conferred.  Gaius  says,  1.  5,  nee  unquam  dubi- 
tatum  est  quin  principis  constitutio  legis  ticem  obtineat,  cum  ipse  imp&ratoi' 
per  legem  imperium  accipiat.  This  law  was  a  relic  of  that  by  which  the 
king  had  been  invested  with  the  royal  authority,  intrusted  to  him  by  the 
curia  representing  the  populus ;  and  it  was  considered  that  the  emperor 
was  in  like  manner  invested  with  all  the  power  of  the  Roman  people 
transferred  to  him  on  his  receiving  the  imperium.     (See  Introd.  sec.  16). 


7.  Prsetorum  quoque  edicta  non  modi- 
cam  juris  obtinent  auctoritatem.  Hoc 
etiam  jus  honorarium  solemus  appellare, 
quod  qui  honorem  gerunt,  id  est  magis- 
tratus,  auctoritatem  huic  juri  dedenint. 
Proponebant  et  sediles  curules  edictum 
de  quibusdam  causis,  quod  edictum  ju- 
ris honorarii  portio  est. 


7.  The  edicts  of  the  praetors  are  also 
of  great  authority.  These  edicts  are 
called  the  honorary  law,  because  those 
who  bear  honors  in  the  state,  that  is, 
the  magistrates,  have  given  them  their 
sanction.  The  curule  sediles  also  used  to 
publish  an  edict  relative  to  certain  sub- 
jects, w^hich  edict  also  became  part  of 
the  jus  honorarmm. 

Gai.  i.  6.  ;  D.  xxi.  1.  1. 
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Papinian  says  (D.  i.  1.  7),  that  jws  prcetorum  was  introduced  by  the 
])raetors,  adjuvandi  vel  supplendi  vel  corrigendi  juris  cimlis  gratia.  New 
circumstances,  new  habits  of  thinking,  and,  in  the  case  of  the  prcetor 
peregrinus,  a  new  scope  for  authority,  compelled  the  praetor  to  use  an 
equitable  power,  and  frequently  equitable  fictions,  to  extend  the  narrow 
limits  of  the  old  civil  law.  (See  Introd.  sec.  12.)  The  decisions  by 
which  he  did  this  were  called  edicta.  At  the  beginning  of  his  year  of 
office,  the  pragtor  published  a  list  of  the  rules  by  which  he  intended  to 
be  bound,  and  this  was  called  the  edictum  perpetuum,  as  it  ran  on  from 
year  to  year  under  successive  praetors,  each  making  such  additions  and 
changes  as  each  thought  necessary.  Edictum  repentinum  was  one  made 
to  meet  a  particular  case.  The  lex  Cornelia  (b.c.  67)  forbad  a  praetor  to 
depart  during  his  term  of  office  from  the  edict  he  had  promulgated  at 
its  commencement.  In  the  time  of  Hadrian,  a  jurist  named  Salvius 
Julianus,  who  filled  the  office  of  praetor,  systematized  and  condensed 
the  edicts  of  preceding  praetors  into  a  final  edictum  perpetuam,  which,  if 
further  annual  edicts  were  issued  at  all,  which  is  doubtful,  served  as 
their  basis,  and  is  specially  known  as  the  edictum  perpetuum.  (See 
Introd.  sec.  19.) 

8.  Responsa  prudentium  sunt  senten-  8,  The  answers  of  the  jurisprudents 
tiiE  et  opiniones  eorum  quibus  permissum  are  the  decisions  and  opinions  of  persons 
ei-at  jura  condere.  Nam  antiquitus  in-  who  were  authorized  to  determine  the 
stitutum  erat,  ut  essent  qui  jura  publice  law.  For  anciently  it  was  provided  that 
interpretarentur,  quibus  a  Cajsare  jus  there  should  be  persons  to  interpret  pub- 
respondendi  datum  est,  qui  jurisconsult!  licly  the  law,  who  were  permitted  by  the 
appellabantur  :  quorum  omnium  senten-  emperor  to  give  answei-s  on  questions  of 
tise  et  opiniones  earn  auctoritatem  tene-  law.  They  were  called  jurisconsult! ; 
bant,  ut  judici  recedei-e  a  responso  eorum  and  the  authority  of  their  decisions  and 
non  liceret,  ut  est  constitutum.  opinions,  when  they  were  all  unanimous, 

■was  such,  that  the  judge  could  not, 
according  to  the  constitutions,  refuse  to 
be  guided  by  their  answers. 

Gai.  i.  7. 

It  is  to  the  change  in  the  position  of  the  jurists  effected  by  Augustus 
(Introd.  sec.  20),  that  reference  is  made  in  the  words  quibus  a  Ccdsare  jus 
respondendi  datum  est,  and  it  is  to  the  constitutions  of  Hadrian  (sec.  20) 
and  Theodosius  (sec.  27),  that  the  words  judici  recedere  a  responso  eorum 
non  liceret,  ut  est  constitutum,,  refer. 

9.  Ex  non  scripto  jus  venit,  quod  usus  9.  The  unwritten  Jaw  is  that  which 
comprobavit :  nam  diuturni  mores  con-  usage  has  established  ;  for  ancient  cus- 
sensu  utentium  comprobati  legem  imi-  toms,  being  sanctioned  by  the  consent  of 
tantur.  those  who  adopt  them,  are  like  laws. 

D.  i.  3.  32. 
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Quid  interest  s^uffragio  populus  mluntatem,  suam  declaret  an  rebus  ipsU 
etfactis  f  (D.  i,  8.  32.)  The  Roman  jurists  did  not  trouble  themselve.-- 
to  ascertain  very  accurately  whence  laws  derive  their  binding  force. 
The  vague  expression  in  the  text  mm-es  legem  imitantur,  and  the  ques- 
tion asked  in  these  words  of  the  Digest,  leave  undecided  the  question 
of  the  relation  of  customs  to  laws.  The  Roman  law  held  that  customs 
could  not  only  interpret  law  (optima  legum  interpres  ccnsttetudo,  J),  i.  3. 
87),  but  also  abrogate  it.  In  the  last  section  of  this  Title  it  is  said 
that  the  enactment  of  a  state  may  be  changed  f.acilo  cotifterisu  populi, 
and  in  the  Digest  (i.  3.  32.  1)  it  is  expressly  stated  that  leges  lacltn  con- 
sensu omnium  per  desuetudinem  ahrogantur.  The  Code,  certainly,  lays 
down  (viii.  53)  that  the  authority  of  a  custom  is  not  so  great  that  it  can 
'  conquer  reason  or  law  ; '  but  this  is  said  of  particular  not  general  cus- 
toms. A  law  fallen  into  desuetude  might  be  abrogated  by  general 
custom,  but  a  particular  custom,  of,  perhaps,  only  local  force,  would  not 
be  suffered  to  prevail  against  the  general  law. 

10.  Et  non  inelegantei-  in  duas  speciep  10.  The  civil  law  is  not  improperly 
jus  civile  distributum  esse  videtur  ;  nam  divided  into  two  kinds,  for  the  division 
origo  ejus  ab  institutis  duarum  civita-  seems  to  have  had  its  oiigin  in  the  cus- 
tum,  Athenarum  scilicet  et  Lacediemonis  toms  of  the  two  states  Athens  and  Lace- 
fiuxisse  videtur.  In  his  enim  civitati-  djemon.  For  in  these  states  it  used  to 
bus  ita  agi  solitum  erat,  ut  Lacedajmonii  be  the  case,  that  the  Lacedtemonians 
quidem  magis  ea  quae  pro  legibus  obser-  rather  committed  to  memory  what  they 
varent,  memorise  mandarent ;  Athenien-  observed  as  law,  while  the  Athenians 
ses  vero,  ea  quse  in  legibus  scripta  com-  rather  observed  as  law  what  they  had 
prehendissent,  custodirent.  consigned  to  writing,  and  included  in  the 

body  of  their  laws. 

It  is  hardly  necessary  to  say,  that  the  distinction  between  written 
and  unwritten  law  must  always  exist  where  laws  are  written  at  all, 
and  where  no  attempt  has  been  made  to  express  all  law  in  positive 
terms ;  and  that  this  Greek  origin  for  the  two  branches  of  Roman  law 
is  quite  imaginary. 

11.  Sed  naturalia  quidem  jura  quae  11.  The  laws  of  nature,  which  all 
apud  omnes  gentes  parasque  servantur,  nations  observe  alike,  being  established 
divina  quadam  providentia  constituta,  by  a  divine  providence,  remain  ever 
semper  firma  atque  immutabilia  per-  fixed  and  immutable.  But  the  laws 
rnanent.  Ea  vero  quae  ipsa  sibi  quseqiie  which  every  state  has  enacted,  undergo 
civitas  constituit,  saepe  mutari  solent,  freqiient  changes,  either  by  the  tacit 
vel  tacito  consensu  populi,  vel  alia  postea  consent  of  the  people,  or  by  a  new  law 
lege  lata.  being  subsequently  passed. 

Gai.  i.  1  ;  D.  i.  3.  32.  1. 

Justinian,  abandoning  the  threefold  division  of  Ulpian,  which  he 
had  adopted  in  the  earlier  paragraphs  of  this  chapter,  now  follows  the 
twofold  division  of  Gains  (i.  1),  'wiio  jus  naturale  and/?<s  civile. 
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Tit.  m.    DE  JURE  PERSONARUM. 

Omne   autem  jus  quo  utimur  vel  ad  All  our  law  relates  either  to  persons, 

l^ersonas  pertinet,   vel  ad  res,   vel  ad  or  to  things,  or  to  actions.      Let  us  first 

actiones.     Et  prius  de  pei-sonis  videa-  speak  of  persons  ;  as  it  is  of  little  pui'- 

mus  :  nam  parum  est  jus  nosse,  si  per-  pose   to  know  the   law,   if  we   do   not 

sonEe   quarum    causa    constitutum    est,  know  the  persons  for  whose  sake  the 

ignorentur.      Summa  itaque  divisio   de  law  was  made.      The  chief  division  in 

jure  personarum  haec  est,  quod  omnes  the  rights  of  persons  is  this :  men  are 

homines  aut  liberi  sunt,  aut  servi.  all  either  free  or  slaves. 

Gai.  i.  8. 

In  Gaius,  and  in  the  Institutes  of  Justinian,  obligations  are  treated 
of  under  the  head  of  things.  The  division  of  law  which  compels  them 
to  be  so  treated  is  obviously  inaccurate,  for  actions  themselves  are  just 
as  much  things  as  obligations ;  and  if  obligations  were  classed  under 
the  head  of  things  because  they  are  a  mode  of  obtaining  things,  there 
is  the  objection  to  the  classification,  that  the  obtaining  a  thing  is  only 
an  ultimate  and  accidental  result,  not  a  necessary  part,  of  an  obliga- 
tion. 

Every  being  capable  of  having  and  being  subject  to  rights  was 
called  in  Roman  law  a  persona.  (See  Introd.  sec.  37.)  Thus  not  only 
was  the  individual  citizen,  when  looked  at  as  having  this  capacity,  a 
persona,  but  also  corporations  and  public  bodies.  Slaves,  on  the  con- 
trary, were  not  personce.  They  had  no  rights.  (See  Introd.  sec.  38.) 
The  word  persona  has  also  another  sense.  It  was  used  not  only  for  the 
being  who  had  the  capacity  of  enjoying  rights  and  fulfilling  duties, 
but  also  for  the  different  characters  or  parts  in  which  this  capacity 
showed  itself;  or,  to  borrow  the  metaphor  suggested  by  the  etymology 
of  the  word,  for  the  different  masks  or  faces  which  the  actor  wore  in 
playing  his  part  in  the  drama  of  civic  and  social  life.  Thus,  for  in- 
stance, the  same  man  might  have  the  persona  patris,  or  tukyi^is,  or  mariti; 
that  is,  might  be  regarded  in  his  character  of  father,  tutor,  or  husband. 

Status  (legal  standing)  is  the  correlative  of  persona.  Status  is  the 
legal  capacity  of  a  persona:  persona  is  that  which  has  a  status.  In 
Roman  law  there  were  recognized  three  great  heads  of  this  legal  capa- 
city :  lihertas,  the  capacity  to  have  and  be  subject  to  the  rights  of  a 
freeman ;  civitas,  the  capacity  to  have  and  be  subject  to  the  rights  of  a 
Roman  citizen;  smdfamiUa,  the  capacity  to  have  and  be  subject  to  the 
rights  of  a  person  sui  juris.  The  extent  and  meaning  of  each  of  these 
capacities  is  to  be  determined  by  contrasting  it  with  its  corresponding 
negative,  that  is,  with  the  absence  of  the  capacity  spoken  of.  In  order 
to  determine  the  capacity  of  freemen,  we  must  speak  of  the  position  of 
(freedmen  and)  slaves :  in  order  to  determine  the  capacity  of  a  citizen, 
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we  must  speak  of  the  position  of  a  Latinus  and  a  peregrinus :  in  order 
to  determine  the  capacity  of  a  person  sui  juriSy  we  must  speak  of  the 
position  of  a  person  not  sui  juris.  The  discussion  of  these  points  oc- 
cupies the  remainder  of  the  first  book  of  the  Institutes. 


1.  Et  libertas  quidem,  ex  qua  etiam 
liberi  vocantur,  est  naturalis  facultas 
ejus  quod  cuique  facere  libet,  nisi  si 
quid  vi  aut  j  ure  prohibetur. 

2.  Sei'vitus  autem  est  constitutio  juiis 
gentium,  qua  quis  dominio  alieno  conti-a 
natiu-am  subjicitur. 

D.  i.  5 


1.  Freedom,  from  which  men  are  said 
to  be  free,  is  the  natui-al  power  of  doing 
what  we  each  please,  unless  j^re vented 
by  force  or  by  law. 

2.  Slavery  is  an  institution  of  the  law 
of  nations,  by  which  one  man  is  made 
the  property  of  anothei-,  contrary  to 
natural  right. 

4.  1, 


The  institution  of  slavery  was  the  one  thing  in  which  the  jus  gentmm 
seemed  to  be  irreconcilable  with  the^'ws  naturale;  and  it  was  this,  pro- 
bably, more  than  anything  else,  that  made  some  of  the  jurists  adopt 
the  threefold  division  of  law. 


3.  Servi  autem  ex  eo  appellati  sunt, 
quod  imperatores  captivos  vendere,  ac 
per  hoc  sei'\'are  nee  occidere  solent :  qui 
etiam  mancipia  dicti  sunt,  eo  quod  ab 
hostibus  manu  capiuntur. 

4.  Servi  autem  aut  nascuntur  aut 
fiunt.  Nascuntur  ex  ancillis  nostris : 
tiunt  aut  jure  gentium,  id  est  ex  capti- 
vitate ;  aut  jure  civili,  cum  liber  homo, 
major  viginti  annis,  ad  pretium  partici- 
pandum  sese  venumdari  passus  est. 


D.  i.  5 


3.  Slaves  are  denominated  semi,  Ije- 
cause  generals  order  their  captives  to 
be  sold,  and  thus  preserve  them,  and  do 
not  put  them  to  death.  Slaves  are  also 
called  viancipia,  because  they  ai-e  taken 
from  the  enemy  by  the  strong  hand. 

4.  Slaves  either  are  bom  or  become 
so.  They  are  bom  so  when  their 
mother  is  a  slave  ;  they  become  so  either 
by  the  law  of  nations,  that  is,  by  cap- 
tivity, or  by  the  ci\il  law,  as  when  a 
free  person,  above  the  age  of  twenty, 
suffers  himself  to  be  sold,  that  he  may 
share  the  price  given  for  him. 

5.  1. 


Children  born  out  of  the  pale  of  lawful  marriage  always  followed  the 
condition  of  the  mother ;  and  as  slaves  were  incapable  of  contracting  a 
lawful  marriage,  in  the  peculiar  sense  of  '  lawful '  adopted  by  Roman 
law,  the  children  of  a  female  slave  were  necessarily  slaves.  They 
were  called  v&rnod  when  born  and  reared  on  the  property  of  the  owner 
of  their  mother.     (See  Introd.  sec.  46.) 

In  order  to  prevent  a  fraud,  by  which  a  person,  having  allowed 
himself  to  be  sold  in  order  to  share  the  price  with  the  vendor,  turned 
round  on  the  purchaser  and  claimed  his  liberty  as  being  free-born,  a 
law,  perliaps  the  Senatus-consuUum  Claudianum  (D.  xl.  3.  5),  enacted 
that  the  perpetrator  of  the  fraud  should  be  bound  by  his  statement, 
and  be  held  to  be  a  slave.     In  the  early  law  of  Rome,  it  may  be  ob- 
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served,  a  citizen  could  really  sell  himself  so  as  to  lose  his  freedom ;  but 
he  always  retained  a  right  of  redemption. 

There  were  other  modes  by  which  slavery  could  arise  under  the 
Roman  law,  as  (1)  when  a  free  woman  had  commerce  with  a  slave,  or 
(2),  when  malefactors  were  condemned  to  the  amphitheatre  or  the 
mines,  the  guilty  parties  were  held  in  law  to  be  slaves.  These  latter 
modes  of  legal  slavery  were  abolished  by  Justinian.  (Bk.  iii.  12.  1. 
Nov.  22.  cap.  8.)  Lastly  (3),  an  emancipated  slave,  if  guilty  of  any 
gross  act  of  ill  behavior  towards  his  patron,  i.e.  his  late  owner,  such 
as  a  violent  attack  on  his  reputation  or  person,  might  be  reclaimed  to 
slavery.     (D.  xxv.  B.  6.) 

In  the  older  law,  addlctio,  that  is,  delivery  of  the  person  to  a  creditor 
by  way  of  execution  for  a  debt,  the  being  detected  in  furtum  mani- 
festum,  and  omitting  to  be  inscribed  in  the  tables  of  the  census  in 
order  to  defraud  the  revenue,  were  each  a  cause  of  slavery ;  but  these 
causes  had  become  obsolete  long  before  the  time  of  Justinian. 

5.  In  servorum  conditione  nulla  est  dif-  5.  In  the  condition  of  slaves  there  is 
fei-entia,  in  liberis  multse  differentise  no  distinction  ;  but  there  are  many  dis- 
eunt :  aut  enim  sunt  ingenui  aut  liber-  tinctions  among  fi-ee  persons ;  for  they 
tini.  are  either  born  free,  or  have  been  set 

free. 

D.  i.  5.  5.  5. 

In  the  later  empire  there  was  introduced  what  may  be  almost  termed 
a  difference  in  the  condition  of  slaves  by  the  institution  of  coloni,  that 
is,  persons  attached  to  the  soil,  ascripti  glebes,  passing  with  it,  and 
bound  to  remain  on  it,  but  entitled  to  retain  for  their  own  use  all  they 
could  gain  from  it  beyond  the  value  of  a  yearly  payment,  which  they 
had  to  make  to  the  owner  of  the  soil,  and  enjoying  also  all  the  family 
rights  of  freemen. 

Tit.  IV.     DE  INGENUIS. 

Ingenuus  est  is  qui,  statim  ut  natus  A  person  is  ingemi'iis  who  is  free  from 

est,  liber  est,  sive  ex  duobus  ingenuis  the  moment  of  his  bii-th,  by  being  born 

matrimonio  editus  est,  sive  ex  libertinis  in  matrimony,  of  parents  who  have  been 

duobus,  sive  ex  altero  libertino  et  altero  either  both  born  fi-ee,  oi'both  made  free, 

ingenuo.  Sed  etsi  quis  ex  matre  nascitur  or  one  o*"  whom  has  been  born  and  the 

libera,  patre  servo,  ingenuus  nihilominus  other  made  free  ;  and  when  the  mother 

nascitur ;  quemadmodum  qui  ex  matre  is  free,  and  the  father  a  slave,  the  child 

libera  et  incerto  patre  natus  est,  (pio-  nevertheless  is  born  free  ;  just  as  he  is  if 

niam  vulgo  conceptus  est.  Sufiicit  autem  his  mother  is  fi-ee,  and  it  is  uncertain 

liberam  fuisse  mati-em  eo  tempore  quo  who  is  his  father ;  for  he  had  then  no 

nascitur,  licet  ancilla  conceperit.     Et  e  legal  father.     And  it  is  sufficient  if  the 

oontrario  si  libera  conceperit,  deinde  an-  mother  is  free  at  the  time  of  the  birth, 

cilia  facta  pariat,  placuit  eum  qui  nasci-  although  a  slave   when  she  conceived  ; 

tur  liberum  nasci;  quia  non  debet  cal-  and    on   the  other  hand,   if  she  be  free 
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amit<as  matria  ei  nocere,  qui  in  ventre 
est.  Ex  his  illud  quajsitum  est,  si  an- 
cilla  prjBgnans  manumissa  sit,  deinde 
ancilla  postea  facta  pepererit,  liberum 
an  servum  pai'iat  ?  Et  Marcellus  probat 
libei'um  nasci;  suflicit  enim  ei  qui  in 
ventre  est,  liberam  matrem  vel  medio 
tempore  habuisse :  quod  verum  est. 


Gai.  i.  11.  82. 


when  she  conceives,  and  is  a  slave  when 
she  gives  birth  to  hei-  child,  yet  the  child 
is  held  to  be  born  free ;  for  the  mis- 
fortune of  the  mother  ought  not  to  pre- 
judice her  unbora  infant.  The  question 
hence  arose,  if  a  female  slave  with  child 
is  made  free,  but  again  becomes  a  slave 
before  the  child  is  boi-n,  whether  the 
child  is  born  free  or  a  slave  ?  Marcellus 
thinks  it  is  born  free,  foi-  it  is  sufficient 
for  the  unborn  child,  if  the  mother  has 
been  free,  although  only  in  the  inter- 
mediate time  ;  and  this  is  true. 
L  90  ;  D.  i.  5.  5. 


If  a  child  was  born  in  matrimonio,  a  tie  which  could  only,  in  the 
eyes  of  the  civil  law,  be  contracted  between  two  free  persons,  the 
child  was  free  from  the  moment  of  conception.  If  it  was  not  born  in 
matrimonio,  then  it  followed  the  condition  of  the  mother ;  and  it  was 
her  condition  at  the  time  of  birth,  not  at  that  of  conception,  which  de- 
cided the  status  of  the  child.  It  was  only  by  a  departure  from  the 
strict  theory  of  law  that  the  enjoyment  of  liberty  by  the  mother  before 
the  birth  was  allowed  to  make  the  child  free.     (Gai.  i.  89.) 


1.  Cum  autem  ingenuus  aliquis  natus 
sit,  non  officit  illi  in  servitute  fuisse,  et 
postea  manumissum  esse;  ssepissime 
enim  constitutura  est,  natalibus  non  of- 
ficere  manumissionem. 


1.  "When  a  man  has  been  born  free  he 
does  not  cease  to  be  ingenuus,  because 
he  has  been  in  the  position  of  a  slave, 
and  has  subsequently  been  enfranchised  ; 
for  it  has  been  often  settled  that  en- 
franchisement does  not  prejudice  the 
rights  of  birth. 


In  servitute  fuisse.  This  does  not  mean  to  have  been  a  slave,  but  to 
have  been  in  the  position  of  one.  As  if  a  freeborn  child  were  con- 
sidered erroneously  to  be  a  slave,  and  were  manumitted,  and  then  his 
free  birth  were  discovered,  his  status  would  be  that  of  an  ingenuus,  and 
not  that  of  a  Ubertinus. 


Tit.  V.     DE  LIBERTINIS. 


Libertini  sunt,  qui  ex  justa  servitute 
manumissi  sunt.  Manumissio  autem  est 
datio  libertatis ;  nam  quamdiu  quis  in 
servitute  est,  manui  et  potestati  sup- 
positus  est,  et  manumissus  liberatur  po- 
testate.  Quae  res  a  jure  gentium  or- 
iginem  sumpsit,  utpote  cum  jure  natu- 
rali  omnes  liberi  nascerentur,  nee  esset 
nota  manumissio,  cum  servitus  esset  in- 
cognita.    Sed  posteaquam  jure  gentium 


Freedmen  are  those  who  have  been 
manumitted  fi'om  just  servitude.  Man- 
umission is  the  process  of  freeing  fi-om 
'the  hand.'  For  while  any  one  is  in 
slavery,  he  is  under  '  the  hand '  and 
power  of  another,  biit  by  manumission 
he  is  freed  from  this  power.  This  in- 
stitution took  its  rise  from  the  law  of 
nations;  for  by  the  lav/  of  nature  all 
men  were  born   free  ;  and  manumission 
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servitus  invasit,  secutum  est  beneficium 
iiianumissionis ;  et  cum  iino  natural! 
nomine  homines  appellarentur,  jure 
gentium  tria  genera  esse  coeperunt.  lib- 
eii  et  his  coutrariiim  sei'vi,  et  tertium 
genus  libertini,  qui  desierant  esse  servi. 


was  not  heard  of,  as  slaverj'  was  un- 
known. But  when  slavery  came  in  by 
the  law  of  nations,  the  boon  of  manu- 
mission followed.  And  whereas  all  were 
denominated  by  the  one  natural  name  of 
'men,'  the  law  of  nations  introduced  a 
division  into  three  kinds  of  men,  namely, 
freemen,  and  in  opposition  to  them, 
slaves  ;  and  thirdly,  freedmen  who  had 
ceased  to  be  slaves. 
Gai.  i.  11  ;  D.  i.  1.  4. 

In  some  few  cases  a  slave  could  obtain  liberty  without  manumission. 
Many  of  these  cases  are  enumerated  in  the  Digest  (xl.  8).  A  slave, 
for  instance,  who  was  abandoned  by  his  master  on  account  of  disease 
or  infirmity  {oh  gravem  infirmiiaiem),  was  pronounced  free  by  an  edict 
of  Claudius. 


1.  Multis  autem  modis  manumissio 
procedit,  aut  enim  ex  sacris  constitution- 
ibus  in  sacrosanctis  ecclesiis,  aut  vin  dicta, 
aut  inter  amicos,  aut  per  epistolam,  aut 
per  testamentum,  aut  per  aliam  quamli- 
bet  ultimam  voluntatem.  Sed  et  aliis, 
multis  modis  libertas  servo  competere 
potest,  qui  tarn  ex  veteribus  quam  ex 
nostris  constitutionibus  introducti  sunt. 

Gai.  i.  17  ;  D.  xl  ; 


1.  Manumission  is  effected  in  various 
ways  ;  either  in  the  face  of  the  Chui"ch, 
according  to  the  imperial  constitutions, 
or  by  lyindicta,  or.  in  the  presence  of 
friends,  or  by  letter,  or  by  testament,  or 
by  any  other  expression  of  a  man's  last 
will.  And  a  slave  may  also  gain  his 
freedom  in  many  other  ways,  introduced 
by  the  constitutions  of  foi-mer  emperors, 
and  by  our  own. 

C.  i.  13  ;  vii.  6.  1.  1. 


A  manumissio  was  said  to  be  legitima  when  made  in  one  of  the  three 
ways  recognized  by  the  old  law.  These  three  modes  of  effecting  a 
legitima  manumissio  were  census,  vindicta,  and  testamentum.  A  legitima 
vianumissio  was  made  :  1st,  censu,  i.e.  by  the  master  and  the  slave 
appearing  before  the  censor  at  the  time  of  the  census  being  taken,  and 
the  slave's  name  being,  at  the  master's  desire,  enrolled  on  the  census 
list.  This  mode  became  obsolete  in  the  time  of  the  empire  (Ulp.  Reg. 
i.  8  ;  Gai.  i.  140),  the  census  having  been  rarely  taken  under  the  early 
emperors,  and  not  at  all  after  Decius,  a.d.  249.  2nd,  vindicta,  i.e.  by 
means  of  a  fictitious  suit  called  causa  liheralis  (D.  xl.  12),  in  which  a 
person,  termed  the  assertor  libertatis,  that  is,  a  friend  of  the  slave,  or  in 
his  place  a  lictor,  asserted  before  the  praBtor  that  the  slave  was  free,  by 
touching  him  on  the  head  with  a  wand  (which  represented  the  hasta  or 
symbol  of  proprietorship),  and  thus  claiming  him  as  against  the  master. 
In  token  of  his  consent,  the  master  turned  him  round  and  then  let  him 
go,  and  the  magistrate  pronounced  him  free.  3rd,  testamento  (D.xl.  4), 
i.e.  by  testament.  Freedom  might  be  given  by  testament,  either  as  a 
legacy  to  the  slave  himself,  in  which  case  the  slave  was  called  orcinus. 
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because  his  patron,  i.e.  the  person  to  whom  he  owed  his  liberty,  wa.s 
dead  when  he  gained  it ;  or  the  heir  might  be  charged  to  grant  or  pro- 
cure the  liberty  of  the  slave,  in  which  case  the  heir  would  be  the 
patron.  If  a  slave  was  made  by  testament  conditionally  free,  he  wa.s 
said  to  be  statu  liber — statu  liber  est,  qui  statutam  el  destinatarn  in  temjjuH 
ml  conditionem  libertatem  habet  (D.  xi.  7.  1).  The  solemnities  attached 
to  manumission  by  the  vindicta  ceased  to  be  strictly  observed  long  be- 
fore the  time  of  Justinian.  Although  the  magistrate  was  at  his  coun- 
try seat  (D.  xl.  2.  8),  no  lictors  present,  or  the  master  silent,  the  manu- 
mission was  still  held  good. 

By  manwmissio  legitima  the  slave  became  a  Roman  citizen,  and  the 
state  therefore  was  represented  in  the  proceedings  by  the  censor  and 
by  the  praetor  in  the  two  first-mentioned  modes  of  emancipation,  and 
in  the  third  case  by  the  Roman  testament  having  always,  theoretically, 
a  public  character  attached  to  it ;  and  it  was  when  the  state  was  so 
represented  that  the  manumission  was  legitima.  But  manumission 
w^as  not  always  legitima.  Usage  and  the  praetor's  authority  established 
gradually  many  other  less  formal  methods  of  accomplishing  the  same 
object,  and  the  imperial  constitutions  added  others.  Of  those  men- 
tioned in  the  text,  that  in  presence  of  the  Church  was  established  by 
Constantine,  a.d.  816  (C.  i.  13).  The  ceremony  was  generally  per- 
formed at  some  one  of  the  great  feasts,  and  it  was  necessary  i-t  should 
take  place  before  the  bishops.  Freedom  could  also  be  given  by  a 
master  writing  to  a  slave  (per  epistola^n),  or  declaring  before  his  friends 
(inter  amicos),  that  he  gave  the  slave  liberty,  or  by  his  making  a  codicil 
to  that  effect  (per  quamlibet  aliam  ultimam  wluntatem),  witnesses,  how- 
ever, being  necessary  in  each  of  these  cases  (C.  vii.  6.  1 ;  C  vii.  6.  2 ; 
C.  vi.  36.  8.  3).  Other  methods  are  noticed  in  the  Code  (vii.  6.  3-12), 
all  based  upon  an  implied  w^sh  of  the  master  to  free  the  slave.  Until. 
the  time  of  Justinian,  however,  the  slave  emancipated  by  any  of  these 
private  modes  was  only  thereby  placed  in  the  position  of  a  LatinvSj. 
and  not  in  that  of  a  Roman  citizen. 

2.  Servi  autem  a  dominis  semper  2.  Slaves  may  be  manumitted  by 
manumitti  solent,  adeo  ut  vel  in  transitu  their  mastei-s  at  any  time  ;  even  when 
manumittantui*,  veluti  cum  prsetoi-  aut  the  magistrate  is  only  passing  along, 
prseses  aut  proconsul  in  balneum  vel  in  as  when  a  pr.-etor,  or  jn-ctses,  or  pro- 
theatrum  eant.  consul    is    going    to   the   baths,   or  the 

theatre. 

3.  Libertinorum  autem  status  tri-  3.  Freedmen  were  formei-ly  di\aded 
pertitus  antea  fuerat  :  nam  qui  ma-  into  three  classes.  For  those  who  were 
numittebantur,  modomajorem  et  justam  manumitted  sometimes  obtained  a  com- 
libertatem  consequebantur,  et  tiebant  plete  liberty,  and  became  Roman  citi- 
cives  Romani  ;  modominorem,  et  Latini  zens  ;  sometimes  a  less  complete,  and 
ex  lege  Junia  Norbana  tiebant  ;  modo  became  Latins  under  the  lax  ./ar/ia 
inferinrem,  et  fiebant  ex  legeiElia  Sentia  jyorbana  ;  and  sometimes   a  liberty  still 
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dedititiovum  nuraero.  Sed  dedititiorum 
(imdem  pessima  conditio  jam  ex  multis 
teinpoi'ibus  in  desuetudineni  abiit,  Lati- 
noriim  vero  nomen  non  frequentatur. 
Ideoque  nosti'a  pietas  omnia  aug-ere  et 
ill  meliorem  statum  reducere  desiderans, 
diiabus  constitutionibus  hoc  emendavit 
et  in  pristinum  statum  perduxit :  quia 
et  a  pi'imis  urbis  Romse  cunabulis  una 
atque  simplex  libertas  competebat,  id 
-est,  ea  quam  habebat  manumissor  ;  nisi 
quod  scilicet  libertinus  sit  qui  manumit- 
titur,  licet  manumissor  ing-enuus  sit.  Et 
dedititios  quidem  per  constitntionem 
nostram  expulimus,  quam  promulgavi- 
mus  inter  nostras  decisiones,  per  quas 
suggei'ente  nobis  Triboniano,  viro  ex- 
celso,  qusestore,  antiqui  jui-is  altei'catio- 
nes  placavimus.  Latinos  autem  Junia- 
nos,  et  omnem  quse  circa  eos  fuerat 
observantiam,  alia  constitutione  per 
ejusdem  quajstons  suggestionem  cor- 
reximus,  quse  inter  imperiales  i-adiat 
sanctiones ;  et  omnes  libertos,  nullo  nee 
getatis  manumissi,  nee  dominii  manumis- 
soiis,  nee  in  manumissionis  modo  dis- 
crimine  habito,  sicuti  antea  observaba- 
tur,  civitate  Romana  donavimus,  multis 
modis  additis  pei'  quos  possit  libei-tas 
servis  cum  civitate  Romana,  quae  sola 
est  in  prsesenti,  prsestaj-i. 


Gai.  i.  12-17 


inferior,  and  became  dedititii,  by  the 
lex  JElia  /Sentia.  But  this  lowest 
class,  that  of  the  dedititii,  has  long 
disappeared,  and  the  title  of  Latins  be- 
come rare ;  and  so  in  our  benevolence, 
■which  leads  us  to  complete  and  improve 
evei-ything,  we  have  introduced  a  gi-eat 
reform  by  two  constitutions,  which  re- 
established the  ancient  usage  ;  for  in  the 
infancy  of  the  state  there  was  but  one 
liberty,  the  same  for  the  enfranchised 
slave  as  for  the  person  who  manumitted 
him  ;  excepting,  mdeed,  that  the  person 
manumitted  was  a  freedman,  while  the 
manumittor  was  freeborn.  "We  have 
abolished  the  class  of  dedititii  by  a  con- 
stitution published  among  our  decisions, 
by  which,  at  the  suggestion  of  the  emi- 
nent Tnbonian,  quaestor,  we  have  put 
an  end  to  difficulties  ai-ising  from  the 
ancient  law.  We  have  also,  at  his  sug- 
gestion, done  away  with  the  Latini  Ju- 
niani,  and  everything  i-elating  to  them, 
by  another  constitution,  one  of  the  most 
remarkable  of  our  impei-ial  ordinances. 
We  have  made  all  freedmen  whatsoevei- 
Roman  citizens,  without  any  distinction 
as  to  the  age  of  the  slave,  or  the  interest 
of  the  manumittor,  or  the  mode  of  manu- 
mission. We  have  also  introduced  many 
new  methods  by  which  slaves  may  be- 
come Roman  citizens,  the  only  kind  of 
liberty  that  now  exists. 

;  C.  \'ii.  5,  6. 


For  a  complete  emancipation  it  was  originally  necessary  that  the 
owner  should  have  quiritary,  i.e.  complete,  ownership  (see  Introd.  sec. 
62)  of  the  slave,  and  that  the  vianumissio  should  be  legitima.  If  the 
ownership  were  less  full,  or  the  ceremony  private,  the  slave  lived  in  a 
state  of  freedom,  and  the  pr«tor  forbad  the  master  to  exert  his  strictly 
legal  power  of  reasserting  his  right  to  the  services  of  the  slave ;  but  the 
condition  of  the  slave  as  regarded  the  state  was  not  that  of  a  citizen, 
and  at  his  death  his  master  took  all  his  property. 

By  the  lex  ^lia  Sentia,  a.d.  4,  it  was  enacted  that,  to  make  the 
emancipation  complete,  that  is,  to  make  the  slave  a  citizen,  a  third 
requisite  should  be  added.  He  was  to  be  thirty  years  old,  or  else,  if 
he  were  under  that  age,  the  ceremony  w^as  to  be  performed  by  vindicta, 
after  the  reason  for  the  emancipation  had  been  held  good  by  a  consili- 
um, consisting,  at  Rome,  of  five  senators  and  five  equites;  in  the  prov- 
inces of  twenty  recuperatores,  i.e.  judges  specially  appointed,  and  who 
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were  necessarily  Roman  citizens.     This  council  sat  uudor  the  presi- 
dency of  the  praetor  at  Rome,  and  of  the  proconsul  in  the  provinces. 

The  lex  Junia  Norhana  was  made  a.d.  19,  and  the  effect  of  its  provi- 
sions, coupled  with  that  of  the  lex  ^lia  Sentia,  was  to  place  those 
whose  emancipation  was  defective  in  any  one  of  these  three  requisit^es 
on  the  footing  of  the  Latini  (Gai.  i.  17),  that  is,  they  might  trade  with 
Romans  on  the  footing  of  Roman  citizens,  but  could  not  vote  at  elec- 
tions or  fill  public  offices,  and,  unless  by  special  grant,  had  not  the  coii- 
ttubium,  and  therefore  their  children  were  not  in  their  power.  Further, 
they  could  not  become  heirs,  legatees  or  guardians  under  a  testament, 
although  they  could  receive  the  benefit  of  fidei  commissa  (GrAi.  i.  24) ; 
and  at  their  death  their  original  owner  took  their  property  exactly  as 
if  they  had  never  ceased  to  be  slaves.  (See  Bk.  iii.  Tit.  7,  sec.  4,  in 
ipso  ultimo  spiritii  simul  animam  et  libertatem  amittebant).  But  thei'O 
were  many  ways  in  which  a  libertus,  in  this  position,  could  attain  citi- 
zenship, as  by  an  imperial  rescript;  by  holding  a  magistracy  in  a 
Latin  colony ;  by  proving  before  a  magistrate  his  marriage  with  a 
Roman  or  Latin  wife,  or  a  person  he  believed  to  be  a  Roman  or  Latin, 
and  the  birth  of  a  son  who  was  a  year  old ;  or  by  going  through  tlie 
ceremony  of  emancipation  again,  and  fulfilling  the  three  conditions 
requisite  (this  was  called  iteratio) ;  or  by  the  modes  noticed  by  Ulpian 
{Reg.  3.  1)  in  the  words  militia,  nam,  cbdificio,  pistrino,  that  is,  by  mili- 
tary service,  building  a  ship  and  carrying  wheat  for  six  years,  making 
a  building,  or  establishing  a  bakeshop.  (GtAI.  i.  22,  23,  24-28.  31 ; 
ii.  275 ;  iii.  56,  et  seq.)  The  lex  ^lia  Sentia  further  provided  that 
slaves  who  had  been  guilty  of  a  crime  for  which  they  had  been  put  in 
chains,  branded,  or  put  to  the  torture,  should,  by  emancipation,  be  only 
raised  to  the  level  of  dedititii,  that  is,  of  people  vanquished  in  war. 
They  enjoyed  personal  liberty,  but  that  was  all.  They  could  not  trade 
except  on  the  footing  of  strangers ;  could  not  make  a  testament ;  were 
forbidden  to  live  within  a  hundred  miles  of  Rome,  on  pain  of  being 
themselves  sold,  together  with  all  their  property;  they  could  never 
become  citizens,  and  at  their  death  their  master  took  all  their  property 
by  right  of  succession,  if  the  emancipation  had  been  complete ;  and  if 
not,  by  the  right  an  ow^ner  always  had  to  the  slave's  peculium.  (Gai. 
i.  12-15.  25-27;  iii.  74-76.)  The  children  of  the  Latini  Jiiniani  were 
Latini,  and  those  of  the  dedititii  were  peregrini,  and  the  patron  had  no 
rights  over  them.     (DEMANaEAX,  i.  194.) 

There  were  thus  three  classes  of  freedmen: — 1.  Those  who  were  citi- 
zens ;  2.  Those  who  were  in  the  position  of  Latini ;  3.  Those  in  the 
position  of  dedititii.  (Gai.  i.  112.)  But  these  distinctions  were  abol- 
ished by  Justinian,  nullo  nee  cetatis  manum,is$i,  nee  dominii  manumitten- 
tis,  nee  in  modo  manumissionis  discrimine  habito  (C.  vii.  5  and  6) ;  and 
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under  his  legislation  a  slave  became  at  once  completely  free  by  any  act 
of  the  owner  signifying  his  intention  to  bestow  liberty.  By  a  Novel 
(78.  1)  Justinian  abolished  all  distinction  between  libertini  and  ingenui, 
retaining,  however,  the  jus  patronatus.  The  Ubertus  owed  his  patronus 
reverence  (Dig.  xxxvii.  15),  and  also  in  many  cases  had  to  discharge 
certain  services  (Dig.  xxxvii.  14)  for  him ;  but  the  chief  feature  of  the 
jus  patronatus  was  the  right  of  the  patron  to  succeed  to  the  inheritance 
of  his  liberuts;  for  if  the  lihertus  died  childless,  the  patron  succeeded  to 
his  w^hole  inheritance,  supposing  he  left  no  testament ;  and  if  he  left 
one,  still  the  patron  took  a  third  part  of  the  property.  (Bk.  iii. 
Tit.  7,  3.) 

Tit.  VI.     QUI,  QUIBUS  EX  CAUSIS,  MANUMITTERE 
NON  POSSUNT. 

Non  tamen  cuicumque  volenti  manu-  It  is  not,  however,  every  master  who 
mittere  licet.  Nam  is  qui  in  fraudem  wishes  that  may  manumit,  for  a  manu- 
ereditorum  manumittit,  nihil  agit ;  quia  mission  in  fraud  of  creditors  is  void,  the 
lex  ^lia  Sentia  impedit  libertatem.  lex  ^lia  iSentia  restraining'  the  power 

of  enfranchisement. 
Gai.  i.  37. 

A  person,  as  the  third  section  informs  us,  manumitted  his  slaves  in 
fraud  of  creditors,  who  knew  that  he  was  insolvent,  or  that  by  the  man- 
umission he  would  make  himself  unable  to  pay  his  debts ;  and  in  such 
a  case,  as  the  Roman  law  held  that  liberty  once  given  could  not  be 
revoked,  the  lex  JElia  Sentia  provided  that  the  act  of  manumission 
was  entirely  void  {nihil  agit) :  the  freedom  was  considered  never  to  have 
been  given.  The  slave  would  indeed  be  treated  as  free  until  the  cred- 
itors attacked  the  manumission  as  fraudulent ;  but  directly  they  did  so 
successfully,  he  was  exactly  in  the  position  in  which  he  would  have 
been  if  never  enfranchised.  If,  however,  though  the  master  was  insol- 
vent at  the  time  of  manumission,  his  debts  were  paid  before  the 
manumission  was  attacked,  the  creditors  could  no  longer  impugn  the 
manumission,  and  the  slave  was  considered  to  have  been  free  from 
the  date  of  the  manumission.  Probably  there  was  a  time  limited, 
beyond  which  creditors  were  not  allowed  to  attack  the  manumission. 
We  learn  from  the  Digest  that  if  the  manumission  were  made  in  fraud 
of  the  fiscus,  it  must  be  impugned  within  ten  years ;  and  it  is  not  proba- 
ble that  the  private  creditor  would  have  had  a  longer  time  allowed  him. 
(Dig.  xl.  9.  11.) 

1.  Licet  autem  domino  qui  solvendo  1.  A  master,  who  is  insolvent,  may, 
non  est,  in  testamento  servum  suum  cum  however,  by  his  testament,  institute  a 
libertate    heredem   instituere,   ut   liber    slave  to  be  his  heir,  at   the  same  time 
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fiat  heresque  ei  soIub  et  necespariiis  ;  si 
modo  ei  nemo  alius  ex  eo  testaniento 
heres  extiterit,  aut  quia  nemo  heres 
scnptus  sit,  aut  quia  is  qui  scriiitus  est, 
qualibet  ex  causa  heres  non  extitei'it. 
Idque  eadem  lege  jElia  Sentia  provisum 
est,  et  recte  ;  valde  enim  i^rospicienclum 
erat,  ut  egentes  homines  quibus  alius 
heres  extiturus  non  esset,  vel  sui'vum 
suum  necessarium  heredem  habeient, 
qui  satisfacturus  esset  creditoribus  ;  aut 
hoc  eo  non  faciente,  creditores  res  he- 
reditaiias  servi  nomine  vendant,  ne  inju- 
ria defunctus  adficiatur. 


Gai. 


giving  him  his  liberty,  ho  that  the  slave 
Vjecoming  free  may  be  his  only  and  nec- 
essary heir,  provided  that  tViere  is  no 
other  heir  under  the  same  testament, 
which  may  happen,  either  because  no 
other  person  was  instituted  heir,  or  be- 
cause the  person  instituted,  from  some 
reason  or  other,  does  not  V)ecome  heir. 
This  was  wisely  estaV)lished  by  the  ItJi 
^l\a  /Sentia :  for  it  was  vei-y  necessaiy 
to  provide,  that  men  in  insolvent  circum- 
stances, who  could  get  no  other  heir, 
should  have  a  slave  as  necessaiy  heir, 
in  order  that  he  might  satisfy  their  cred- 
itors ;  or  that  if  he  failed  to  do  so,  the 
creditors  might  sell  the  goods  of  the  in- 
heritance in  the  name  of  the  slave,  so  as 
to  prevent  the  deceased  suflei-ing  dis- 
grace. 

ii.  154, 


The  heirs  under  a  Roman  testament  accepted  all  the  liabilities  of 
the  deceased.  When,  therefore,  the  debts  exceeded  the  value  of  the 
inheritance,  the  heir  named  in  the  testament  would  probably  refuse 
the  inheritance ;  and  if  no  one  would  accept  the  heirship,  the  creditors 
stepped  in  and  had  the  estate  sold  for  their  benefit.  As  this  was 
thought  a  great  stigma  on  the  memory  of  the  deceased,  a  slave  was 
frequently  enfranchised  by  the  testator  and  named  heir ;  and  as  the 
slave  could  not  refuse  to  take  the  office  upon  him  (being  thence  called 
heres  necessarius),  the  sale  of  the  effects,  if  necessary,  was  made  in  his 
name,  and  not  in  that  of  his  master.  Of  course  this  could  only  take 
place  when  the  slave  was  the  sole  heir.  If  there  were  any  other  heir, 
the  slave  would  not  be  heir  by  necessity ;  and  hence,  in  the  text,  the 
expression  soltcs  ei  TiecessariiLs  heres  is  used.  A  slave  so  emancipated 
became  a  Roman  citizen.     (GrAi.  i.  21.) 


2.  Idemque  juris  est,  etsi  sine  liber- 
tate  servus  heres  institutus  est.  Quod 
nostra  constitutio  non  solum  in  donuno 
qui  solvendo  non  est,  sed  generaliter 
eonstituit  nova  humanitatis  ratione,  ut  ex 
ipsa  scriptura  institutionis  etiam  libertas 
ei  competere  videatur :  cum  non  est  veri- 
siraile,  eum  quem  heredem  sibi  elegit, 
si  praetermiserit  libertatis  dationem,  ser- 
vum  remanere  voluisse,  et  neminem  sibi 
heredem  fore. 


2.  The  law  is  the  same  also  when  a 
slave  is  instituted  heir,  although  his 
freedom  be  not  expressly  given  him  ;  for 
oui»  constitution,  in  a  new  spii-it  of  hu- 
manity, decides  not  onlj^  with  regard  to 
an  insolvent  master,  but  generally,  that 
the  mere  institution  of  a  slave  implies 
the  grant  of  liberty.  For  it  is  highly 
improbable,  that  a  testator,  although  he 
has  omitted  an  express  gift  of  freedom, 
should  have  wished  that  the  pei-son  he 
has  selected  as  heir  should  remain  a 
slave,  and  that  he  himself  should  have 
no  heir. 
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3.  In  fraudem  autem  ci'editorum  man- 
umittere  videtur,  qui  vel  jam  eo  tem- 
pore quo  manumittit  solvendo  non  est, 
vel  datis  libei-tatibus  desiturus  est  sol- 
vendo esse.  Prsevaluisse  tamen  videtur, 
nisi  animum  quoque  fraudandi  manu- 
missor  habuerit,  non  impedii-i  libei-ta- 
tem,  quamvis  bona  ejus  creditoribus 
non  sufficiant.  Ssepe  enim  de  facultati- 
bus  suis  amplius  quam  in  his  est,  spe- 
rant  homines.  Itaque  tunc  intelligimus 
impediri  libertatem,  cum  i^troque  modo 
fraudantur  creditores,  id  est,  et  consilio 
manumittentis  et  ipsa  re,  eo  quod  ejus 
bona  non  sunt  suffectura  creditoribus. 

D.  xl.  9,  10 


3.  A  person  manumits  in  fraud  of  cred- 
itors, who  is  insolvent  at  the  time  that 
he  manumits,  or  becomes  so  by  the 
manumission  itself.  It  has,  however, 
been  settled  that  unless  the  manumittoi- 
intended  to  commit  a  fraud,  the  gift  of 
liberty  is  not  invalidated,  although  his 
goods  are  insufficient  for  the  payment  of 
his  creditors ;  for  men  often  hope  their 
circumstances  are  better  than  they  really 
are.  The  gift  of  liberty  is  then  invali- 
dated only  when  creditoi-s  are  defi'aud- 
ed,  both  by  the  intention  of  the  manu- 
mittor,  and  in  reality  ;  that  is  to  say,  by 
the  insufficiency  of  the  eflFects  to  meet 
their  claims. 
;  xlii,  8.  15. 


Fraudis  interpretatio  semp&i'  in  jure  civili  non  ex  eventu  diintaxat,  sed  ex 
consilio  quoque  disideratur.  (D.  1.  17.  79.)  Gaius  informs  us  (i.  47)  that 
peregrini  were  prevented  from  enfranchising  slaves  in  fraud  of  credi- 
tors, though  the  other  provisions  of  the  lex  ^lia  Sentia  did  not  atfeet 
them. 


4.  Eadem  lege  jElia  Sentia  domino 
minoi'i  viginti  annis  non  aliter  manumit- 
tei-e  permit  titur,  quam  si  vindicta,  apud 
consilium  justa  causa  manumissionis 
pi'obata,  fuerint  manumissi. 

Gai.  i.  38. 


4.  By  the  lex  jEUa  Sentia,  again,  a 
master,  under  the  age  of  twenty  years, 
cannot  manumit,  except  by  the  mndicta, 
and  upon  some  legitimate  ground  ap- 
proved of  by  the  council. 


This  consilium  was  held  on  certain  days  at  Rome,  and  in  the  pro- 
vinces sat  during  a  session,  on  the  last  day  of  which  cases  such  as 
those  referred  to  in  the  text  were  determined.     (Gai.  i.  20.) 


5.  Justse  autem  manumissionis  causae 
hse  sunt :  veluti  si  quis  patrem  aut  ma- 
trem,  filium  filiamve,  aut  fratrem  soro- 
remve  naturales,  aut  psedagogum,  nutri- 
cem,  educatorem,  aut  alumnum  alum- 
namve  aut  coUectaneum  manumitat,  aut 
servum  procuratoris  habendi  gratia,  aut 
ancillam  matrimonii  causa :  dum  tamen 
intra  sex  menses  uxor  ducatur,  riisi  justa 
causa  impediat ;  et  qui  manumittitur 
procuratoris  habendi  gratia,  non  minor 
decem  septem  annis  manumittatur. 


5.  Legitimate  grounds  for  manumis- 
sion are  such  as  these :  that  the  person 
to  be  manumitted  is  father  or  mother  to 
the  manumittor,  his  son  or  daughtei', 
his  bi'other  or  sister,  his  preceptor,  his 
nurse,  his  foster-father,  his  foster-child, 
or  his  foster-brother ;  that  the  person  is 
a  slave  whom  he  \\ishes  to  make  his  pro- 
curator, or  female  slave  whom  he  in- 
tends to  marry,  provided  the  marriage 
be  performed  within  six  months,  unless 
prevented  by  some  good  reason  ;  and 
provided  that  the  slave  who  is  to  be 
made  a  procurator,  be  not  manumitted 
under  the  age  of  seventeen  years. 


Gai.  i.  19.  39  ;  D.  xl.  2.  11-13. 
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Tho  most  common  case  of  a  person  emancipating  his  father  and 
mother,  and  other  near  relations,  would  be  when  a  slave  was  made 
heir.  Theophilus  (paraphr.  on  tliis  paragraph)  gives  as  an  instance  of 
a  person  enfranchising  his  brother,  the  case  of  a  man  having  a  chihl  by 
a  slave  and  then  a  son  by  a  legal  marriage.  The  former  would  be  the 
slave  of  the  latter. 

If  the  marriage  was  in  any  way  impossible,  the  minor  would  not  be 
allowed  to  enfranchise  his  female  slave  ;  and  it  was  requisite  that  it 
should  be  he  himself  who  intended  to  maiTy  her. 

A  procurator  below  the  age  of  seventeen  could  not  represent  his 
principal  in  any  action  (D.  iii.  1.  1.  3),  and  it  is  this  probably  that 
makes  Justinian  here  require  that  the  slave  should  be  seventeen  years 
of  age  in  order  to  be  emancipated  by  a  minor. 


6.  Semel  autem  causa  probata,   sive 
vera  sit  sive  falsa,  non  retractatur. 


7.  Cum  erg-o  certus  modus  manurnit- 
tendi  minoribus  vii^inti  anuis  doiniuis 
per  legem  ^liam  Sentiam  constitutas 
erat,  eveniebat  ut  qui  quatuordecim 
annos  setatis  expleverat,  licet  testamen- 
tum  facere  et  in  eo  sibi  lieredem  insti- 
tuei'e,  legataque  relinquere  posset, 
tamen  si  adhuc  minor  esset  viginti 
annis,  libertatem  servo  dare  non  posset. 
Quod  non  erat  ferendum,  si  is  cui 
totorum  bonorum  in  testamento  dispo- 
sitio  data  erat,  uni  servo  dai-e  libertatem 
non  permittebatur.  Quare  non  similiter 
ei,  quemadmodum  alias  i"es,  ita  et  servos 
suos  in  ultima  voluntate  disponere 
quemadmodum  voluerit,  permittimus, 
ut  et  libertatem  eis  possit  prasstare  1 
Sed  cum  libertas  insestimabilis  est,  et 
propter  hoc  ante  XX  setatis  annum 
antiquitas  libertatem  sei'vo  dare  pro- 
hibebat,  ideo  nos  mediam  quodammodo 
viam  eligentes,  non  aliter  minori  viginti 
annis  libertatem  in  testamento  dare 
servo  suo  concedimus  nisi  septimum  et 
decimum  annum  impleverit,  et  octavum 
decimum  annum  tetigerit.  Cum  enim 
antiquitas  hujusmodi  setati  et  pro  aliis 
postulare  consessit,  cur  non  etiam  sui 
judicii  stabjlitas  ita  eos  adjuvare  creda- 
tur,  ut  ad  libertates  dandas  servis  suis 
possint  pervenire  1 

Gai 


6.  The  appi'oval  of  a  ground  of  man- 
umission once  given,  whether  the  reasons 
on  which  it  be  based  be  true  or  false, 
cannot  be  retracted. 

7.  Certain  limits  being  thus  assigned 
by  the  lex  ^lia  Sent'ia  to  the  power  of 
pei'sons  under  the  age  of  twenty  to 
manumit  slaves,  the  result  was  that  any 
one,  who  had  completed  his  fourteenth 
year,  might  make  a  testament,  institute 
an  heir,  and  give  legacies,  and  yet  that 
no  person,  under  twenty,  could  give 
liberty  to  a  slave.  This  seemed  intoler- 
able :  that  a  man,  permitted  to  dispose 
of  all  his  effects  by  testament,  could  not 
enfranchise     one     single     slave.     Why 

.should  we  not,  then,  give  him  the  power 
of  disposing,  by  testament,  of  his  slaves. 
as  of  all  his  other  property,  exactly  as  he 
pleases,  and  of  giving  them  their  lib- 
erty 1  But  as  liberty  is  of  inestimable 
value,  and  our  ancient  laws,  therefoi-e, 
prohibited  any  person,  under  twenty 
years  of  age,  to  give  it  to  a  slave,  we 
adopt  a  middle  course,  and  only  pei-mit 
a  person,  under  twenty  years  of  age,  to 
confer  freedom  on  his  slaves  by  testa- 
ment, if  he  has  completed  his  seven- 
teenth and  entered  on  his  eighteenth 
year.  For  since  ancient  custom  permit- 
ted persons  at  eighteen  years  of  age  to 
plead  for  others,  why  should  not  their 
jiidgment  be  considered  sound  enough 
to  enable  them  to  give  liberty  to  their 
own  slaves  % 

40. 
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The  lex  jElia  Sentia  required  the  manumission  to  be  given  by  the 
form  of  vindida.  This  was  held  to  exclude  the  minor  from  giving  it 
by  testament.  Manumission  was  something  more  than  the  disposal  of 
a  piece  of  property ;  it  was  the  creation  of  a  citizen,  and  thus  might 
consistently  be  denied  to  minors  whose  power  of  disposing  of  property 
was  unfettered.  Justinian,  nine  years  after  the  Institutes  were 
published,  abolished  the  distinction  he  establishes  in  the  text  by  a 
Novel  (119.  2),  containing  the  words  sancimus  ut  licentia  pateat  minoribus 
in  ipso  tempm^e,  in  quo  eis  de  reliqua  eorum  substantia  disponere  permitii- 
tm\  etiaon  servos  &uos  in  ultimis  voluntatibus  manumittere. 

Tit.  VII.     DE  LEGE  FUSIA  CANINIA  SUBLATA. 

Lege  fusia  Caninia  certus  modus  con-  The  lex  Fmia  Caninia  imposed  a  limit 

stitutus  erat  in  servis  testamento  manu-  on  manumission  by  testament ;  but  we 

mittendis.     Quam,   quasi  libertates  im-  have   thought  right  to  abolish  this  law 

pedientem    et     quodammodo    invidam,  as  invidiously  placing  obstacles  in  the 

toUendam  esse   censuimus  ;    cum   satis  way  of   libei-ty.     It   seemed   veiy   un- 

fuerat  inhumanuni,  vivos  quidem  licen-  reasonable,   to   allow  persons,  in   their 

tiam  habere  totam  suani  familiam  libei--  lifetime,  to  manumit  all  their  slaves,  if 

tate   donare,   nisi    alia  causi    impediat  thei-e  is  no   special  reason   to  prevent 

libertatem,   morientibus   autem    hujjis-  them,  and  to  deprive  the  dying  of  the 

modi  licentiam  adimere.  power  of  doing  the  same. 

Gai.  i.  42-46  ;  C.  vii.  3. 

The  lex  Fusia  Caninia  was  made  in  the  year  a.d.  8,  four  years  after 
the-  lex  ^lia  Sentia.  (Suet,  Aug.  40.)  Its  object  was  to  prevent  the 
manumission  of  crowds  of  slaves  enfranchised  in  order  to  gratify  the 
vanity  of  testators,  who  wished  their  funeral  train  to  be  swollen  with 
these  witnesses  to  their  liberality.  It  provided  that  the  owner  of  two 
slaves  might  enfranchise  both  ;  of  from  two  to  ten,  half;  of  from  ten  to 
thirty,  one-third;  of  from  thirty  to  one  hundred,  one-fourth;  and  of  a 
larger  number,  one-fifth ;  but  in  no  case  was  the  number  enfranchised 
to  exceed  one  hundred.  The  slaves  to  be  manumitted  were  required 
to  be  designated  by  name.  The  citizenship  was  so  worthless  in  the 
days  of  Justinian,  that  it  mattered  little  how  many  slaves  were  made 
free ;  but  in  the  days  of  Augustus,  the  distinction  made  between  the 
living  and  the  dying  master,  which  Justinian  calls  satis  inhumanivm, 
was  far  from  unreasonable.  A  master  might  well  be  trusted  not  to 
impoverish  himself  by  reckless  manumission  during  his  life,  and  yet 
be  denied  the  power  of  gratifying  his  vanity  at  the  expense  of  his  heir. 

Tit.  VIII.     DE   IIS  QUI   SUI  VEL  ALIENI  JURIS  SUNT. 

Sequitur  de  jure  personarum  alia  "We  now  come  to  another  division  re- 
divisio  ;    nam     quaedam    pei-sonae    sui    lative  to  the  lights  of  persons ;  for  some 
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jTivis  suTil,  fiiiiT'djun  jilicno  jiii-i  KnT)jectae.  persons  ai-e  independent,  some  ai-e  Kub- 

Rui-sus  eai-um  (juai  alicno  juri  subjectse  ject  to  the  power  of  others.     Of  those, 

sunt,  aliae  in  jiotestate  parentiini,  aliifi  in  again,  who  are  suV)ject  to  others,  some 

potestate   doniinoruin    sunt.     Videamus  are  in  the  power  parents,  othei-s  in  that 

itafpie  de  iis  quae  alieno  juri  subjectse  of  mastei-s.     Let  us  fii-st  treat  of  those 

sunt :   nam   si   cognoverimus   quae  istae  who  are  subject  to  others  ;  foi*,  when  we 

personse   simt,   simul   intelligemus  quae  have  ascertained  who  these  are,  we  shall 

sui  juris  sunt.     Ac  pinus  dispiciamus  de  at  the  same  time  discover  who  are  inde- 

iis  quae  in  potestate  dominoi-uni  sunt.  pendent.     And  first  let  us  consider  those 

who  are  in  the  fjower  of  mastei's. 

Gai.  i.  48.  51. 

Justinian  now  passes  to  the  division  of  persons  as  members  of  a  family. 
The  head  of  a  Roman  family  exercised  supreme  authority  over  his  wife, 
his  children,  his  children's  children,  and  his  slaves.  (See  Introd.  sec. 
40.)  He  was  their  owner  as  well  as  their  master.  He  alone  was  sui 
juris,  and  all  the  other  members  of  the  family  were  alieni  juris,  for 
they  belonged  to  him.  The  whole  group,  that  is,  the  head  of  those  in 
his  power,  were  the  fmnilia.  The  head  was  the  paterfamilias,  a  term 
not  expressive  of  paternity  (D.  1.  16.  195.  2),  but  merely  signifying  a 
person  who  was  not  under  the  power  of  another,  and  who,  consequently, 
might  have  others  under  his  power.  An  unmarried  woman  whose 
father  was  dead,  was  said  to  be  a  mater familias,  a  term  which,  in  this 
sense,  is  only  the  feminine  form  of  paterfamilias.  She  was  sui  juris, 
and  might  have  slaves,  though  of  course  she  could  have  no  power  over 
persons  free-born.  For  if  she  married,  her  children  were  in  her  hus- 
band's power,  not  in  hers.     (See  Introd.  sec.  40.) 

The  Mvord  familia  was  used  in  so  many  different  senses,  that  it  may 
be  as  well  to  collect  them  here,  before  entering  on  the  subject  of  family 
relations.  Familia  is  used  to  mean, — 1.  All  persons  of  the  blood  of  the 
same  ancestor ;  2.  The  head  of  the  family  and  all  those  in  his  power 
whether  slaves  or  free ;  8.  All  connected  by  agnation  (see  Introd.  sec. 
45) ;  4.  The  slaves  of  one  man ;  5.  The  property  of  a  paterfamilias,  of 
wliatever  sort.  The  word  is  fully  explained  in  a  fragment  of  Ulpian. 
(D.  1.  16.  195.) 

Gains,  from  a^  hom  much  of  this  section  is  borrowed,  says, — Rnrsus 
earum  personaruvi  qucs  alieno  juri  subjectcB  sunt,  alice  in  potestate,  alice  in 
manu,  alice  in  mancipio  sunt  (i.  49).  The  persons  in  manu  were  those 
wives  who  passed  through  the  particular  forms  of  marriage  which 
placed  a  wife  in  the  position  of  a  daughter  to  her  own  husband ;  that 
is,  the  religious  ceremony  of  confaro'eatio,^^^  fictitious  sale  coeonptio,  and 
usus,  or  cohabitation  unbroken  by  an  absence  of  three  nights  in  the 
year.  (See  Introd.  sec.  46.)  Persons  in  mancipio  were  those  sold  by 
the  head  of  their  family,  or  by  themselves  wath  the  form  of  mancipatio. 
(See  Introd.  sec.  42.)     They  were  said  to  be  servoi'um  loco  (not  servi) 
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with  reference  to  the  purchaser,  but  as  to  other  persons  they  were  free. 
8uch  sales  were  merely  hetitious,  except  in  the  early  days  of  Rome. 
The  subjection  in  mmiu  had  ceased  before  the  time  of  Justinian,  and 
he  did  away  with  the  last  traces  of  that  in  mancipio.     (See  Tit.  12.) 


1.  In  potestate  itaque  dominorum  sunt 
servi.  Quse  quidem  potestas  juris  gen- 
tium est :  nam  apud  omnes  pei'seque 
gentes  animadvertere  possumus,  domi- 
nis  in  servos  vitse  necisque  potestatem 
fuisse ;  et  quodcumque  jier  servum  ad- 
quiritur,  id  domino  adquiiitur. 

Gai.  i. 


1.  Slaves  are  in  the  power  of  masters, 
a  power  derived  from  the  law  of  nations  r 
for  among  all  nations  it  may  be  re- 
marked that  masters  have  the  powes*  of 
life  and  death  over  their  slaves,  and  that 
everything  acquired  by  the  slave  is  ac- 
quired for  the  master. 

52. 


The  power  of  the  master  over  his  slaves  was  spoken  of  as  the  do- 
minica  potestas.  The  origin  of  this  power  has  been  already  ascribed  to 
the  jus  gentium.     (Tit.  3.  2.) 


2.  Sed  hoc  tempoi-e  nullis  hominibus 
qui  sub  imperio  nostro  sunt,  licet  sine 
causa  legibus  cognita  in  servos  suos 
supra  modum  ssevire  ;  nam  ex  constitu- 
ticne  divi  Pii  Antonini,  qui  sine  causa 
servum  suum  occiderit,  non  minus  pu- 
niri  jubetur,  quam  qui  alienum  servum 
occidei-it.  Sed  et  major  asperitas  do- 
minorum ejusdem  principis  constitu- 
tione  coercetur ;  nam  consultus  a  qui- 
busdam  prsesidibus  provinciarum  de  iis 
servis  qui  ad  aedem  sacram  vel  ad 
statuas  pi'incipuni  confugiunt,  pi-aicepit, 
ut  si  intolerabilis  videatur  ssevitia  domi- 
norum, cogantur  servos  suos  bonis  con- 
ditionibus  vendere,  ut  pretium  dominis 
daretur ;  et  recte.  Expedit  enim  reipub- 
licse,  ne  sua  re  quis  male  utatur.  Cujus 
i-esciipti  ad  ^lium  Marcianum  emissi 
verba  sunt  hsec  :  '  Dominorum  quidem 
potestatem  in  servos  suos  illibatam  esse 
oportet,  nee  cuiquam  hominum  jus 
suum  detrahi ;  sed  dominorum  interest, 
ne  auxilium  contra  saevitiam  vel  famem 
vel  intolerabileni  injuriam  denegetur  iis 
qui  juste  deprecantur.  Ideoque  cog- 
nosce de  querelis  eorum  qui  ex  familia 
Julii  Sabini  ad  statuam  confugerunt ;  et 
si  vel  dui-ius  habitos  quam  sequiim  est, 
vel  infami  injuria  aflfectos  cognoveris, 
venire  jube,  ita  ut  in  potestatem  domini 
non  revertantur.     Qui  si  meae  constitu- 


2.  But  at  the  present  day  none  of  oui 
subjects  may  use  unrestrained  violence 
towards  their  slaves,  except  for  a  reason 
recognized  by  law.  For,  by  a  constitu- 
tion of  the  Emperor  Antoninus  Pius,  he 
who  without  any  reason  kills  his  own 
slave,  is  to  be  punished  equally  with  one 
who  has  killed  the  slave  of  another. 
The  excessive  severity  of  masters  is  also 
restrained  by  another  constitution  of  the 
same  emperor.  Foi',  when  consulted 
by  certain  governors  of  provinces  on  the 
subject  of  slaves,  who  fly  foi*  refuge 
either  to  temples,  or  the  statues  of  the 
emperors,  he  decided  that  if  the  severity 
of  masters  should  appear  excessive, 
they  might  be  compelled  to  make  sale 
of  their  slaves  ujion  equitable  terms,  so 
that  the  masters  might  receive  the 
value ;  and  this  was  a  very  wise  deci- 
sion, as  it  concerns  the  public  good,  that 
no  one  should  misuse  his  own  property. 
The  following  are  the  terms  of  this  re- 
script of  Antoninus,  which  was  sent  to 
.Villus  Marcianus.  '  The  power  of 
masters  over  their  slaves  ought  to  be 
presei'ved  unimpaired,  nor  ought  any 
man  to  be  deprived  of  his  just  right. 
But  it  is  for  the  interest  of  all  masters 
themselves,  that  relief  pi-ayed  on  good 
grounds  against  cruelty,  the  denial  of 
sustenance,    or    any    other    intolerable 
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lioni  fVaudem  fecerit,  aciet  me  adiriiHsum     injury,    shfnild   not   be   refuse^!.      Kxa- 
severiuis  executurum.'  mine,  therefoi-e,  into  the  comjilainta  of 

the  slaves  who  have  fled  from  the  house 
of  Julius  Sabinua,  and  taken  refug-e  at 
the  statue  of  the  emperor ;  and,  if  you 
find  that  they  have  been  too  harshly 
treated,  or  wantonly  disg-i-aced,  order 
them  to  be  sold,  so  that  they  may  not 
fall  again  under  the  jjower  of  their 
master ;  and,  if  Sabinus  attempt  to 
evade  my  constitution,  I  would  have 
him  know,  that  I  shall  severely  punish 
his  disobedience.' 
Gai.  i.  53  ;D.  i.  6.  2. 

The  lex  Cornelia  de  Sicariis,  passed  by  Sylla,  b.c.  82,  made  killing 
the  slave  of  another  person  punishable  as  homicide,  with  death  or  exile 
(D.  ix.  2.  23,  9) ;  and  the  text  tells  us  that  the  provisions  of  this  law 
were  extended  by  the  Emperor  Antoninus  Pius  to  the  case  of  a  master 
killing  his  own  slave.  The  lex  Petronia  (D.  xlviii.  8.  11.  2),  passed  in 
the  time  of  one  of  the  early  emperors,  forbade  masters  to  expose  their 
slaves  to  contests  with  wild  beasts.  Hadrian  required  the  sanction  of 
a  magistrate  \\\  all  cases  before  death  was  inflicted.  (Spart.  in  Hadr. 
cap.  18;  D.  i.  6.  2.)  Constantine  only  permitted  moderate  corporal 
chastisement  to  be  inflicted,  and  Justinian  in  the  Code  retains  his 
enactment.     (C.  ix.  14.) 

Justinian  does  not  notice  the  corresponding  changes  which  the 
clemency  of  later  times  worked  in  the  control  of  the  master  over  the 
slave's  property ;  according  to  the  usage  of  these  times  this  property, 
called  peculium,  belonged,  in  fact,  though  not  in  law,  to  the  slave,  and 
he  often  purchased  his  liberty  with  it.  (Tacit.  Ann.  xiv.  42 ;  D.  xv. 
1.  53.) 


Tit.  IX.     DE  PATRIA  POTESTATE. 

In  potestate  nostra  sunt  libei'i  nostri.  Our  children,  begotten  in  lawful  mar- 
quos  ex  justis  nuptiis  procreaverimus.        riage,  are  in  our  power. 

Gai.  i.  55. 

The  patria  potestas  differed  originally  little,  if  at  all,  from  tlie 
dominica  potestas.  If  the  sense  of  ownership  was  not  so  complete  in  the 
former,  it  was  probably  limited  more  by  natural  feeling  than  by  law. 
The  father  could  sell,  expose,  or  put  to  death  his  children.  Time, 
however,  ameliorated  the  position  of  the  child,  and  all  that  was  left 
was  a  power  to  inflict  moderate  chastisement.  (C.  viii.  47.  31),  and  to 
sell  at  the  time  of  birth  in  cases  of  extreme  necessity.      (C.  iv.  43.  1.) 
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Constantine  condemned  the  father  who  killed  his  child  to  the  punish- 
ment of  a  parricide.  (C.  ix.  17.  1.)  The  sale  of  a  child  was  in  general 
fictitious,  and  only  formed  the  mode  by  which  the  child  was  released 
from  the  father's  power. 

Like  that  of  the  slave,  the  child's  property  was  only  a  peculium, 
belonging  strictly  to  the  father;  and  whatever  the  son  in  polestate 
acquired  was  acquired  for  the  father,  although  the  son  could  not  make 
his  father's  position  worse,  and  the  father  was  not  liable  for  the  debts 
and  engagements  of  the  son.  But  under  the  early  emperors  a  change 
was  made,  and  the  son  had  complete  ownership  in  property  acquired 
in  war  (castrense  pecuUum) ;  Constantine  made '  a  further  exception  of 
property  acquired  in  employments  about  the  court  (guasi-castreme 
peculium)  (see  Bk.  ii.  9,  and  Introd,  sec.  41) ;  and  Justinian  only  per- 
mitted the  father  to  have  the  usufruct  during  his  life  of  everything 
coming  to  the  son  in  any  way  except  from  the  father  himself.  (Bk. 
ii.  9.) 

The  meaning  of  justce  nupticB  will  appear  in  the  next  Title. 

Neither  age  nor  marriage,  nor  anything  except  emancipation,  termi- 
nated the  power  of  a  father  over  his  son.  As  we  learn  from  Tit.  12.  4, 
the  filiusfamilias  might  rise  to  the  highest  public  dignities,  even  that 
of  consul,  and  yet  he  would  remain  in  the  power  of  his  father.  If  a 
daughter  married  in  manu,  she  passed  from  her  father's  power  into 
that  of  her  husband. 

1.  Nuptiae  aatem  sive  matrimonium  1.  Marriage,  or  matrimony,  is  a  bind- 
est  viri  et  mulieris  conjunctio,  indivi-  ing  together  of  a  man  and  woman  to 
duani  vitse  consuetudinem  continens.  live  in  an  indivisible  union. 

D.  xxiii.  2.  1. 

Nuptice  is  properly  the  ceremonies  attending  the  formation  of  the 
legal  tie,  and  matrimonium  is  the  tie  itself ;  but  the  jurists  use  the  two 
terms  quite  indifferently,  as  for  instance,  Modestinus  says,  '  nuptice  su7}l 
conjunctio  maris  et  femince.''     (D.  xxiii.  2.  1.) 

The  individua  vitce  consuetudo  implied  a  community  of  rank  and  posi- 
tion, and  of  sacred  and  human  law,  divini  et  humani  juris  communicatio 
(D.  xxiii.  2.  1),  but  not  necessarily  of  property.  Marriage  gave 
neither  party  any  right  over  the  property  of  the  other,  except  when  the 
wife  passed  in  manum,  and  then  all  that  she  had  belonged  to  the  hus- 
band. 

2.  Jus  autem  potestatis  quod  in  libe-  2.  The  power  which  we  have  over  our 
roe  habemus,  proprium  est  civium  Ro-  children  is  j)eculiar  to  the  citizens  of 
manorum  ;  nulli  enim  alii  sunt  homines,  Rome  ;  for  no  other  people  have  a  power 
qui  talem  in  liberos  habeant  potestatem,  over  their  children,  such  as  we  have 
qualem  uos  habemus.  over  ours. 

Gai.  i.  55. 
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Gaius  mentions  the  Galatae  as  being  reported  to  have  had  a  similar 
institution. 


3.  Qui  igitur  ex  te  et  uxore  tua  nasci- 
tur,  in  tua  potestate  est.  Item  qui  ex 
filio  tuo  et  uxore  ejua  nascitur,  id  est, 
nepos  tuus  et  neptis,  seque  in  tua  sunt 
potestate,  et  pronepos  et  proneptis,  et 
deinceps  cetei-i.  Qui  tamen  ex  filia  tua 
nascitur,  in  tua  potestate  non  est,  sed  in 
patris  ejus. 


3.  The  child  bom  to  you  and  your 
wife  is  in  your  power.  And  so  is  tlie 
child  boi-n  to  your  son  of  his  wife,  that 
is,  your  grandson  or  granddaughter  ;  ho 
are  your  great  grandchildren,  and  all 
your  othei"  descendants.  But  a  child 
bora  of  your  daughter  is  not  in  your 
power,  but  in  the  power  of  its  own 
father. 


If  a  woman,  although  she  was  not  in  the  power  of  her  husband,  had 
children,  they  were  not  in  her  power ;  and  hence,  as  she  could  have  no 
descendants  in  her  power,  it  was  said,  mulier  familice  suce  et  caput  et 
finis  est,  i.e.  her  family  ended  with  herself.     (D.  1.  16.  195.  5.) 


Tit.   X.     DE  NUPTIIS. 


Justas  autem  nuptias  inter  se  elves 
Romani  contrahunt,  qui  secundum  prse- 
cepta  legum  coeunt,  masculi  quidem  pu- 
beres,  feminae  autem  viripotentes,  sive 
patresfamilias  sint  sive  filiifamilias  :  dum 
tamen,  si  filiiiamilias  sint,  consensum 
habeant  parentum  quorum  in  potestate 
sunt.  Nam  hoc  tiei'i  debere  et  civilis  et 
natui'alis  i-atio  suadet,  in  tantum  ut  jus- 
sum  parentis  prsecedere  debeat.  Unde 
cpisesitum  est  an  furiosi  tilia  nubere  aut 
furiosi  tilius  uxorem  ducere  possit  1  Cum- 
que  super  filio  variabatur,  nostro  pro- 
cessit  decisio,  qua  permissum  est,  ad 
exemplum  filise  furiosi,  filium  quoque 
posse  et  sine  patris  interventu  mati-imo- 
nium  sibi  copulare,  secundum  datum  ex 
nostra  constitutione  modum. 


C.  V. 


Roman  citizens  are  bound  together  in 
lawful  matrimony,  when  they  are  united 
according  to  law,  the  males  having 
attained  the  age  of  puberty,  and  the 
females  a  marriageable  age,  whether 
they  are  fathers  or  sons  of  a  family ; 
but,  if  the  latter,  they  must  fii-st  obtain 
the  consent  of  their  parents,  in  whose 
power  they  are.  For  both  natural  i-ea- 
son  and  the  law  require  this  consent ;  so 
much  so,  indeed,  that  it  ought  to  pre- 
cede the  marriage.  Hence  the  question 
has  arisen,  whether  the  daughter  of  a 
man  could  be  married,  or  his  son  marry  1 
And  as  opinions  were  divided  as  to  the 
son,  we  decided  that  as  the  daughter  of 
a  madman  might,  so  may  the  son  of  a 
madman  marry  without  the  intervention 
of  the  father,  according  to  the  mode 
established  by  our  constitution. 
4.  25. 


In  the  earliest  times  of  Roman  law  there  were  three  modes  of  form- 
ing the  tie  of  marriage  ;  first,  confarreatio,  a  religious  ceremony,  in 
which  none  but  those  to  whom  the  jus  sacrum  was  open  could  take 
part ;  secondly,  coemptio,  a  fictitious  sale,  in  which  the  wife  was  sold  to 
the  husband ;  and  lastly,  usus,  i.e.  cohabitation  with  the  intention  of 
forming  a  marriage.  All  three  modes  had  the  same  effect  on  the  posi- 
tion of  the  wife.     She  always  passed  i7i  manum  viri.     (8ee  Introd.  sec. 
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4fj.)  This  incident  of  marriage  was  attached  to  the  marriage  by  mere 
cohabitation  and  lapse  of  time,  on  the  analogy  of  the  ownership  which 
was  acquired  in  a  thing  by  uninterrupted  possession.  It  was,  however, 
open  to  the  wife  to  '  break  the  use  ; '  to  prevent,  that  is,  her  husband 
gaining  complete  power  over  her  by  lapse  of  time :  the  law  of  the 
Twelve  Tables  declared  that,  if  the  wife  absented  herself  from  her 
husband  for  three  nights  in  the  year,  the  %isu&  should  be  interrupted, 
and  she  should  remain  in  her  ov^n.  familia,  and  not  pass  into  that  of  her 
husband.  This  was  considered  so  much  more  advantageous  to  the  wife 
that,  even  in  the  latter  days  of  the  republic,  almost  all  marriages  were 
formed  without  the  wife  passing  into  the  manus  of  her  husband.  In 
the  time  of  Justinian  she  never  did  so,  and  the  whole  distinction  of  the 
effect  of  different  modes  of  marriage  had  been  long  obsolete.  The  nup- 
ticB  were  equally  justcB  whether  the  wife  passed  in  onanum  or  not. 

At  no  time  did  these  different  modes  of  being  married  form  part  of 
the  real  tie  of  marriage ;  they  only  decided,  when  the  tie  of  marriage 
was  formed,  what  should  be  the  position  of  the  wife.  Neither  were  the 
religioUiS  ceremonies  nor  the  nuptial  rites  anything  more  than  accesso- 
ries of  that  which  created  the  binding  relation  between  the  parties. 
The  tie  itself  was  constituted  by  the  consent  of  the  parties — ^by  their 
intention  to  become  man  and  wife — being  expressed  and  manifested  ; 
and  the  mode  in  which  it  was  necessary  the  manifestation  should  take 
place  was  that  the  woman  should  pass  into  her  husband's  possession. 
A  man  and  woman  were  not  married  because  they  lived  together, 
unless  they  had  the  intention  to  be  married.  Nujytias  non  concuhitus 
sed  consensus  facit.  (D.  xxxv.  1.  15.)  Neither  was  the  mere  expression 
of  a  consent  sufficient  to  constitute  a  marriage.  There  must  be  an 
actual  or  constructive  passing  of  the  woman  into  the  possession  of  the 
man.  The  ordinary  sign  of  this  was  that  she  was  received  into  the 
husband's  house,  in  domum  deduci ;  but  this  was  only  the  usual  and 
most  patent  sign,  and  any  other  clear  indication  was  accepted.  If,  for 
example,  the  parties  were  both  personally  present  and  formally  con- 
sented, the  woman  was  taken  to  have  placed  herself,  or  been  placed  if 
she  were  in  manu,  in  the  possession  of  the  man  (C.  v.  17.  11),  and  the 
marriage  tie  was  formed  ;  while,  on  the  other  hand,  a  marriage  could 
not  be  effected  by  a  mere  written  consent  between  persons  not  present 
together,  as  by  letter  (D.  xxiii.  2.  5),  without  the  woman  passing  into 
the  mail's  possession  by  some  separate  distinct  act,  such  as  being 
received  into  his  house. 

In  order  that  the  marriage  might  have  the  effect  of  justce  nuptice,  it 
was  necessary  that  three  conditions  should  be  fulfilled.  1.  There  must 
be  the  consent  of  the  parties  duly  manifested  ;  2.  The  parties  must  be 
puberes,  i.e.  the  man  must  be  fourteen  and  the  woman  twelve  years  of 
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age  ;  and  3.  They  must  have  the  connuhium,  or  legal  power  of  con 
tracting  marriage,  which  may  be  regarded  under  three  heads  : — 1. 
Under  the  old  law  both  parties  were  required  to  be  citizens,  or  to  have 
had  so  much  of  citizenship  given  them  as  would  enable  them  to  form 
justm  nupticB.  Various  changes  were  made  on  t?iis  head,  which  will  be 
noticed  under  section  11  of  this  Title.  2.  They  must  not  stand  within 
the  prohibited  degrees  of  relationship  ;  what  these  were  is  discussed 
in  the  following  paragraphs  of  this  Title.  3.  If  under  the  jjower  of 
any  one,  they  must  have  obtained  that  person's  consent.  The  husband 
was  obliged,  even  though  in  his  grandfather's  power,  to  obtain  his 
father's  consent ;  otherwise  the  grandfather  could  have  eventually  in- 
creased the  number  of  the  father's  family  without  consulting  him  (D.  i. 
7.  7),  which  it  was  against  the  spirit  of  the  law  to  allow,  as  no  one  could 
have  a  new  suus  heres  forced  on  him  by  agnation  against  his  wall.  (See 
Tit.  11.  7.) 

The  same  reason  had  caused  the  doubt  adverted  to  in  the  text, 
whether,  even  if  the  father  were  incapable  of  giving  his  consent,  the 
son  could  introduce  new  members  into  his  father's  family.  This  did 
not  apply  to  the  daughter,  who  could  not  introduce  new  members  into 
her  father's  family.  Justinian,  in  the  Code,  prescribed  the  mode  in 
which  marriage  might  be  validly  made  either  by  the  son  or  daughter 
of  a  madman.  The  son  or  daughter  of  the  madman  was  to  submit  the 
proposed  marriage  to  be  approved,  and  the  gift  to  the  wife,  or  do\NTy, 
to  be  fixed,  by  the  prcefectus  urU  at  Constantinople,  by  the  presses  or 
bishop  of  the  city  in  the  provinces,  in  the  presence  of  the  curator  of  the 
madman  and  his  principal  relations.  Marcus  Aurelius  had  previously 
provided  for  the  case  of  children  of  imbecile  persons,  dementes.  (C.  v. 
4.  25.)  Where  the  rights  of  the  paterfamilias  were  not  in  question,  as 
■when  the  son  was  einancipated,  it  was  not  necessary  to  have  the 
father's  consent.     (D.  xxiii.  2.  25.) 

If  the  persons,  whose  consent  w^as  necessary,  did  not  give  it,  the 
marriage  was  absolutely  void,  and  therefore  no  subsequent  consent 
could  ratify  it.  Thus  Justinian  says  here  that  the  consent,  ^yissus  (a 
word  denoting  the  authority  of  the  paterfamilias)  must  precede  the 
marriage.  It  was  not,  however,  necessary  that  the  consent  should  be 
expressly  given.  If  the  paterfamilias  knew  of  the  marriage  and  did 
not  oppose  it,  his  assent  was  presumed  (C.  v.  4.  5)  ;  and  if  he  were 
absent  or  a  captive  for  three  years,  his  children  might  form  a  marriage 
which  he  could  not  afterwards  disapprove  of.  (D.  xxiii.  2.  9.  10.)  If 
both  or  either  of  the  parties  were,  impuberes  at  the  time  of  the  mamage, 
the  marriage,  though  then  invalid,  became  valid  by  their  living  to- 
gether with  the  intention  of  being  married  after  puberty  was  attained. 
(D.  xxiii.  2.  4.) 
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1.  Ergo  non  omnes  nobis  uxoi-es 
ducere  licet  ;  nam  quavumdam  nuptiis 
abstinendum  est.  Inter  eas  enim  per- 
sonas  qUcE  parentum  liberornmve  locum 
inter  se  obtinent,  conti-ahi  niiptiiB  non 
possunt  :  veluti  inter  pati'em  et  filiam, 
vel  avum  et  neptem,  vel  matrem  et 
fiiium,  vel  aviara  et  nepotem,  et  us<iue 
ad  infinitum  ;  et  si  tales  personfe  inter 
se  coierint,  nefarias  atque  incestas  nup- 
tias  contraxisse  dicuntur.  Et  hsec  adeo 
ita  sunt,  ut  quamvis  per  adoptionem 
pai'entum  liberorumve  loco  sibi  esse 
ccei)erint.  non  possint  inter  se  matri- 
nionio  jungi,  in  tantum  ut  etiam  disso- 
luta  adoi^tione  idem  juris  maneat.  Ita- 
que  eam  quae  tibi  per  adoptionem  tilia 
vel  neptis  esse  cceperit,  non  poteris 
uxoi-em  ducere,  quamvis  eam  emanci- 
jiavei'is. 

Gai.  i. 


1.  We  may  not  marry  every  woman 
without  distinction  ;  for  with  some,  mar- 
I'iage  is  forbidden.  Mari-iage  cannot  be 
contracted  V)etween  persons  standing  to 
each  other  in  the  i-elation  of  ascendant 
anti  descendant,  as  between  a  father  and 
<laughter,  a  grandfather  and  his  grand- 
daughter, a  mother  and  her  son,  a 
grandmothei-  and  her  grandson  ;  and  so 
on,  ad  infinitma.  And,  if  such  persons 
unite  together,  they  only  contract  a 
criminal  and  incestuous  marriage  ;  so 
much  so,  that  ascendants  and  descen- 
dants, who  are  Only  so  by  adoption, 
cannot  intermarry  ;  and  even  aftei'  the 
adoption  is  dissolved,  the  prohibition 
I'emains.  You  cannot,  therefore,  marry 
a  woman  who  has  been  either  your 
daughter  or  granddaughtei*  by  adoption, 
although  you  may  have  emancipated  her. 

58,  59. 


When  two  persons  were  related  by  being  agnati  to  each  other,  they 
were  exactly  in  the  same  relative  position,  so  far  as  regarded  the  power 
of  marrying,  as  if  they  had  been  related  in  the  same  degree  by  blood. 
If  the  tie  of  agnatio  was  dissolved  by  emancipation,  the  tie  of  blood,  if 
any,  would  of  course  remain,  and  be  a  bar  to  marriage  ;  but  if  there 
were  no  tie  of  blood,  that  is,  if  one  of  the  parties  had  entered  the  family 
by  adoption,  then,  if  the  emancipated  person  had,  while  the  agnatio 
subsisted,  occupied  the  position  of  ascendant  or  descendant  to  the  other 
person,  marriage  was  forbidden,  but  if  of  a  collateral,  it  was  allowed. 


2.  Inter  eas  quoque  pei'sonas  quae  ex 
transverse  gradu  cognationis  junguntur, 
est  qusedam  similis  observatio,  sed  non 
tanta.  Sane  enim  inter  fratrem  soro- 
remque  nuptiae  prohibitse  sunt,  sive  ab 
eodem  patre  eademque  matre  nati  fue- 
rint,  sive  ex  alterutro  eorum  ;  sed  si  qua 
per  adoptionem  soror  tibi  esse  cceperit, 
quamdiu  quidem  constat  adoptio,  sane 
inter  te  et  eam  nuptise  consistere  non 
possunt ;  cum  vero  per  emancipationem 
ailoptio  sit  dissoluta,  poteris  eam  uxo- 
rem  ducere.  Sed  et  si  tu  emancipatus 
fuei'is,  nihil  est  impedimento  nuptiis. 
Et  ideo  .;onstat,  si  quis  generum  adop- 
t;ire  velit,  debere  eum  ante  filiam 
emancipare ;  et  si  quis  velit  nurirm 
adoptare,  debere  eum  ante  fiiium  eman- 
cipai'e. 

Gal.  i.  60,  61 ; 


2.  There  are  also  restrictions,  though 
not  so  extensive,  on  marriage  between 
collateral  ralations.  A  brother  and 
sister  are  forbidden  to  marry,  whether 
they  are  the  childi-en  of  the  same  father 
and  mother,  or  of  one  of  the  two  only 
And,  if  a  woman  becomes  your  sister 
by  adoption,  so  long  as  the  adoption  sub- 
sists, you  certainly  cannot  marry  ;  but, 
if  the  adoption  is  destroyed  by  emanci- 
pation, you  may  marry  her  ;  as  you 
may  also,  if  you  yourself  are  emanci- 
pated. Hence  it  follows,  that  if  a  man 
would,  adopt  his  son-in-law,  he  ought 
first  to  emancipate  his  daughter  ;  and  if 
he  would  adopt  his  daughtei'-in-law,  h^ 
ought  previously  to  emancipate  his  son. 

D.  xxiii.  2.  17.  1. 
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To  adopt  a  son-iii-law  would  be  to  make  him  brother  by  agnation 
of  his  own  wife.  The  bar  did  not  invalidate  the  previous  man-iage, 
but  operated  to  restrain  the  adoption,  until  the  daughter  had  been 
emancipated. 

3.  Fratris  vero  vel  soi-oris  tiliam  uxo-  3.  A  man  may  not  marry  the  daug-htei- 
rem  ducere  non  licet.  Set!  nee  neptem  of  a  bi-other,  or  a  si.stei-,  nor  the  grand- 
IVatris  vel  sororis  quis  uxorem  ducere  daughter,  although  she  is  in  the  fourth 
potest,  quamvis  quarto  gj-adu  sint ;  cu-  degree.  For  when  we  may  not  marry 
jus  enim  filiam  uxorem  ducere  non  licet,  the  daughter  of  any  person,  neither  may 
neque  ejus  neptem  permittitur.  Ejus  we  marry  the  granddaughter.  But  there 
vero  mulieris  quam  pater  tuus  adopta-  does  not  appear  to  he  any  impediment 
vit,  tiliam  non  videris  impediri  uxorem  to  marrying  the  daughter  of  a  woman 
ducere,  quia  neque  naturali  neque  civili  whom  your  father  has  adopted;  for  she 
jure  tibi  conjungitur.  is  no  relation  to  you,  either  by  natural 

or  civil  law. 
Gai  i.  62 ;  D.  xxiii.  2.  12.  4. 

In  the  direct  line  every  degree  represents  a  generation.  The  son 
is  in  the  first  degree  with  respect  to  his  father;  the  grandson  in  the 
second  with  respect  to  his  grandfather.  In  the  collateral  line  the  gen- 
erations are  taken  first  up  to  and  then  down  from  the  common  an- 
cestors. For  instance,  first-cousins  are  in  the  fourth  degree.  From; 
either  cousin  to  his  father  is  one  degree,  from  the  father  to  the  grand- 
father is  another,  from  the  grandfather  \f)  the  father  of  the  other 
cousin  is  a  third,  and  from  that  father  to  that  cousin  is  a  fourth. 

The  marriage  of  an  uncle  with  a  niece  had  been  legalized  in  favor 
of  Claudius  and  Agrippina  (Suet,  in  Claud.  26) ;  but  prohibited  by 
Constantine.     (Cod.  Theod.  i.) 

The  children  never  followed  the  family  of  the  mother,  and  there- 
fore, though  she  was  adopted,  remained  as  they  were  before.  But  of 
course  a  daughter  could  not  have  married  an  adopted  son's  son. 

4.  Duorum  autem  fratrum  vel  soro-  4.  The  children  of  two  brothei"s  or 
rum  liberi,  vel  fratris  et  soroi-is,  jungi  two  sisters,  or  of  a  brother  and  sister, 
possunt.  may  marry  together. 

D.  xxiii.  2.  3. 

The  marriage  of  first-cousins,  forbidden  by  preceding  emperors,  had 
again  been  legalized  by  Arcadius  and  Honorius.     (C.  v.  4.  19.) 

5.  Item  amitam,  licet  adopti\-am,  du-  5.  So,  too,  a  man  may  not  marry  his 
cei-e  uxorem  non  licet ;  item  nee  mater-  paternal  aunt,  even  though  she  be  so 
teram,  quia  parentum  loco  habentur.  only  by  adoption  ;  nor  his  maternal  aunt  ; 
Qua  ratione  verum  est,  magnam  quoqiie  because  they  are  regarded  in  the  light 
amitam  et  materteram  magnam  pro-  of  ascendants.  For  the- same  reason,  no 
hiberi  uxorem  ducere.  person  may  marry  his  gi-eat  aunt,  eithej- 

paternal  or  maternal. 

Gal.  i.  62 ;  xxiii.  2.  17.  2. 
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It  was  of  course  only  possible  to  be  in  the  same  family  with  an 
adopted  aunt  on  the  father's  side.  A  mother's  sister  by  adoption 
would  be  in  the  family  to  which  the  mother  belonged  by  birth,  where- 
as the  nephew  would  be  in  the  family  of  the  father,  and  therefore 
adoptivam  is  added  to  amitam  only,  not  to  imateTtermn. 

Every  person  in  the  first  degree  from  a  common  ancestor  was  con- 
sidered, so  far  as  regarded  marriage,  in  the  position  of  that  ancestor. 
Thus  an  aunt,  being  in  the  first  degree  from  the  grandfather,  the 
common  ancestor  was  looked  upon  as  standing  in  the  place  of  that 
grandfather  {parentis^  loco  habetur),  and  could  not  therefore  marry  her 
nephew.  A  cousin  would  be  in  the  second  degree  from  the  common 
ancestor,  and  tlierefore  proximity  would  not  be  a  bar  to  the  union. 


6.  Adfinitatis  quoque  veneratione  qua- 
rumdam  nuptiis  abstinendum  est,  ut 
ecce  ;  privignam  aut  nurum  uxorem  du- 
-cere  not  licet,  quia  utrseqile  filise  loco 
sunt.  Quod  ita  scilicet  accipi  debet,  si 
fuit  nurus  aut  privigna  tua ;  nam  si  ad- 
huc  nurus  tua  est,  id  est,  si  adhuc  nupta 
est  filio  tuo,  alia  ratione  uxorem  earn  du- 
cere  non  possis,  quia  eadem  duobus 
nupta  esse  non  potest.  Item  si  adhuc 
pi'ivigna  tua  est,  id  est,  si  mater  ejus 
tibi  nupta  est,  ideo  earn  uxorem  ducere 
non  poteris,  quia  duas  uxores  eodem 
:tempore  habere  non  licet. 


6.  There  are,  too,  other  mandates 
from  which  we  must  abstain,  from  re- 
gard to  the  ties  created  by  marriage ; 
for  example,  a  man  may  not  marry  his 
wife's  daughter,  or  his  son's  wife,  for 
they  are  both  in  the  place  of  daughters 
to  him ;  and  this  must  be  understood  to 
mean  those  who  have  been  our  step- 
daughters or  daughters-in-law  ;  for  if  a 
woman  is  still  your  daughter-in-law,  that 
is,  if  she  is  still  married  to  your  son,  you 
cannot  marry  her  for  another  i-eason,  as 
she  cannot  be  the  wife  of  two  persons  at 
once.  And  if  your  step-daughter  is 
still  your  step-daughter,  that  is,  if  her 
mother  is  still  married  to  you,  you  can- 
not marry  her,  because  a  person  cannot 
have  two  wives  at  the  same  time. 
Gai.  i.  63. 

Affi,nitas  is  the  tie  created  by  marriage  between  each  person  of  the 
;married  pair  and  the  kindred  of  the  other. 


7.  Socrum  quoque  et  novercam  pro- 
hibitum est  uxorem  ducere,  quia  matris 
Jloco  sunt.  Quod  et  ipsum  dissoluta  de- 
mum  adfinitate  procedit ;  alioquin,  si 
<-adhuc  noverca  est,  id  est,  si  adhuc  pati-i 
tuo  nupta  est,  communi  jure  impeditur 
tibi  nubere,  quia  eadem  duobus  nupta 
■  esse  non  potest.  Item  si  adhuc  socrus 
est,  id  est,  si  adhuc  filia  ejus  tibi  nupta 
est,  ideo  impediuntur  nuptise,  quia  duas 
uxores  habere  non  possis. 


Gai. 


7.  Again,  a  man  is  forbidden  to  marry 
his  wife's  mother,  and  his  father's  wife, 
because  they  hold  the  place  of  mothers 
to  him ;  a  prohibition  which  can  only 
operate  when  the  affinity  is  dissolved ; 
for  if  your  stepmother  is  still  your  step- 
mother, that  is,  if  she  is  still  married  to 
your  father,  she  would  be  prohibited 
from  marrying  you  by  the  common  rule 
of  law,  which  forbids  a  woman  to  have 
two  husbands  at  the  same  time.  So  if  your 
wife's  mother  is  still  your  wife's  mother, 
that  is,  if  her  daughter  is  still  manned  to 
you,  you  cannot  marry  her,  because  you 
cannot  have  two  wives  at  the  same  time, 
i.  63. 
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The  Institutes  do  not  notice  the  maniage  of  a  brother  and  sistor-in- 
law.  It  was  permitted  up  to  the  time  of  Constantine,  who  forba^l  it. 
(Cod.  Theod.  i.  2.)  The  prohibition  was  renewed  Vjy  Valentinian, 
Theodosius,  and  Arcadius.     (C.  v.  5.  5.) 

8.  Mariti  tamen  filius  ex  alia  iixore,  et        8.  The  son  of  a  husband  by  a  fornier 
uxoris  tilia  ex  alio  mai-ito,    vel    conti-a,     wife,  and  the  daughtei*  of  a  wife  by  a 
niatrimonium  recte  contrahunt,  licet  ha-     former  husband,  or  the  daughter  of  a 
beaut  fratrem  sororemve  ex  matriinonio     husband  by  a  former  wife,  and  the  8(jn 
postea  contracto  natos.  of  a  wife  by  a  former  husband,  may  law- 
fully  contract    maniage,  even  though 
they  have  a  bi-other  or  sister   bora    nf 
the  second  mari-iage. 

9.  Si  uxor  tua  post  divortium  ex  alio  9.  The  daughter  of  a  divorced  wife 
filiam  procreaverit,  ha;c  non  est  qui-  by  a  second  husband  is  not  your  step- 
dem  privigna  tua,  sed  Julianus  hujus-  daughter;  and  yet  Julian  says  we  ought 
modi  nuptiis  abstineri  debere  ait :  nam  to  abstain  from  such  a  marnage.  For 
nee  sponsam  filii  nurum  esse,  nee  pati-is  the  betrothed  wife  of  a  son  is  not  your 
sponsam  novercam  esse,  rectius  tamen  daughter-in-law ;  nor  your  betrothed 
et  jure  facturos  eos  qui  hujusmodi  nup-  wife  your  son's  step-mother ;  and  yet  il 
tiis  abstinuerint.  is  more  decent  and  moi-e  in  accordance 

with  law  to  abstain  from  such  mariiages. 

D.  xxiii.  2.  12.  1,  and  foil. 

The  sponsalia  constituted  in  no  way  a  binding  tie.  They  w^ere,  as 
far  as  law  went,  mutual  promises  to  contract  a  tie.  Sponsalia  sunt  spon- 
sio  et  repromissio  nuptiarum  futurarum.  (D.  xxiii.  1.1.)  All  that  was 
necessary  was,  that  the  parties,  and  their  respective  patresfaraili-as, 
should  consent,  and  that  the  betrothed  should  have  attained  the  age  of 
seven  years.  Either  party  wishing  to  renounce  the  engagement, 
which  by  law  was  always  permissible,  could  do  so  by  announcing  the 
wish  in  these  words — conditione  tua  non  utm\  Hence  it  could  only  be 
custom  founded  on  a  respect  for  honi  mores  that  prevented  a  father  mar- 
rying his  son's  betrothed,  or  a  son  his  father's. 

10.  lUud  certum  est,  serviles  quoque  10.  It  is  certain  that  the  relationship 
cognationes  impedimento  nuptiis  esse,  si  of  slaves  is  an  impediment  to  marriage, 
forte  pater  et  filia  aut  frater  et  soror  even  if  the  father  and  daughter  or 
mauumissi  fuerint.  brother  and  sister,  as  the  case  may  be, 

have  been  enfranchised. 

D.  xxiii.  2,  14.  2. 

The  union  of  slaves,  contubernium,  w^as  not  recognized  in  law  as  a 
marriage,  but  still  the  law  did  not  permit  natural  ties  to  be  violated  in 
the  case  of  slaves,  any  more  than  in  the  case  of  the  issue  of  concubin- 
age, or  that  of  illicit  commerce.  (C.  v.  4.  4.)  Of  course  a  manumission 
must  have  taken  place,  or  there  could  be  no  question  of  nupti<s;  but  if 
slaves  were  freed,  then,  although  competent  to  contract  a  marriage, 
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tliey  were  bound  by  the  ties  of  blood,  and  could  not  marry  any  one 
connected  with  them  by  close  natural  relationship. 

11.  Sunt  et  aliffi  personse  quae  propter  11.  Thei-e  are  other  i>ei'sons  also,  be- 
diversasrationesnuptiascontrabere  pro-  tween  whom  roarriag-e  is  prohibited  for 
hibentm-,  qtias  in  libris  Dig-estorum  seu  different  reasons,  which  we  have  per- 
Pandectanim  ex  veteri  jure  coUectarum  mitted  to  be  enumerated  in  the  books  of 
enumerari  permisimus.  the  Digests  or  Pandects,  collected  from 

the  old  law. 
D.  xxiii.  2.  44,  pr.  and  1. 

The  reasons  alluded  to  are  not,  like  the  preceding,  founded  on  near- 
ness of  relationship  or  other  tie,  but  on  public  or  political  grounds. 
The  patres  and  plebs  could  not  intermarry  till  the  lex  Canuleia.  Nor 
the  freeborn  and  freedmen  till  the  lex  Julia  and  Papia  Poppcea.  (D. 
xxiii.  2.  23.)  These  laws  prohibited  the  marriage  of  senators  with 
liherti,  but  allowed  that  of  other  freeborn,  forbidding  at  the  same  time 
all  freeborn  to  marry  actresses  or  women  of  openly  bad  character.  (D. 
xxiii,  2.  41.)  Constantine  extended  the  prohibition  to  marrying  women 
of  the  lowest  class,  humiles  abjectcBve  personce.  (C.  v.  27.  1.)  This  was 
repealed  by  Justinian.  (Nov.  117.  6.)  The  guardian  could  not  marry 
his  ward  before  she  was  twenty-six  years  of  age,  unless  betrothed  or 
given  to  him  by  her  father.  (D.  xxiii.  2.  QQ.)  The  governor  of  a 
province  could  not,  while  he'  held  his  office,  marry  a  native  of  that 
province  (D.  xxiii,  2.  38.  57),  lest  he  should  abuse  his  authority.  The 
ravisher  could  not  marry  the  woman  he  violated.  (C.  ix.  13.  2.)  Nor 
the  adulturer  his  accomplice.  (Nov.  134.)  Nor  a  Jew  a  Christian. 
(C.  i.  9.  6.) 

While  the  distinction  between  Latini  and  ekes  remained  in  force,  a 
citizen  could  not  marry  a  Latina  (excepting  where  Latinitas  carried 
with  it  the  connubiuni),  nor  could  he  marry  a  peregrina,  without  the 
permission  of  the  emperor.  But  the  unauthorized  union  of  a  citizen 
with  a  Latina  or  peregrina  Avas  recognized  as  matrimonmm,  though  not 
as  just(s  nuptice.  The  wife  was  termed  in  such  a  case  injusia  uxor. 
None  of  the  rules  of  law  as  to  patria  potestas  and  dos  applied  to  such  a 
union,  but  the  breach  of  the  tie  would  be  looked  on  as  adultery.  (D. 
xlviii.  5.  13.  pr.  1.) 

12.  Si  adversus  ea  qua?  dixinms,  ali-  12.  If  persons  imite  themselves  in  con- 
qui  coiei-int,  nee  vir,  nee  uxor,  nee  nup-  travention  of  the  rules  thus  laid  down, 
tise,  nee  mati-imonium,  nee  dos  intelligi-  there  is  no  husband  or  wife,  no  nuptials, 
tur.  Itaque  ii  qui  ex  eo  coitu  nascuntur,  no  mai'i  iage,  nor  mariiage  portion,  and 
in  potestate  patiis  non  sunt,  sed  tales  the  children  bora  in  such  a  connection 
sunt  (quantum  ad  patriam  potestatem  are  not  in  the  power  of  the  father.  For, 
pertinet)  quales  sunt  ii  quos  mater  vul-  with  regard  to  the  power  of  a  father, 
go  concepit :  nam  nee  hi  patrem  habere  they  are  in  the  position  of  children  con- 
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iiit-elligiintiir.  cnm  Ins  fttiam  pater  incer-  ceived  in  pi-oHtitution,  who  ai^e  looked 
tus  est.  Utide  sclent  spiirii  appellai-i,  upon  aH  having  no  fathei-,  becauHe  it  m 
vel  a  Gj'seea  voce  quasi  onopaSriv  concep-  uncertain  who  he  is ;  and  ai*e  thei-efoi'e 
ti ;  vel  quasi  sin«  pati-e  tilii.  Sequitur  called  sj)urii,  either  from  a  Grre^k.  woid 
ergo,  ut  dissoluto  tiili  coitu  nee  dotis  ex-  anopaSrir,  meaning  *  at  hazard,'  or  an 
actioni  locus  sit.  Qui  autem  prohibitas  being  sine  imtre,  without  a  father.  On 
nuptias  eontrahunt,  et  alias  poenas  pa-  the  dissolution  of  such  a  connection  there 
tiuntur,  qusE  saciis  constitutionibus  con-  can  be  no  claim  made  for  the  demand 
tinentur.  of  a  marriage   poi-tion.      Persons   who 

contract  prohibited  marriages  are  liable 
also  to  further  penalties  set  forth  in  ouj- 
inn>8i'ial  constitutions. 

Gai.  i.  64 ;  D.  i.  5.  23 ;  D.  xxiii.  2.  52. 

Under  the  head  of  stuprum  the  Romans  included  every  union  of  the 
sexes  forbidden  by  morality.  Different  punishments  awaited  the  guilty 
according  t>d  the  degree  of  crime  implied  in  the  union.  (Cod-  v.  5.  4.) 
But  the  Jaw  recognized  and  regulated  in  concubinage  (concubinatus)  a 
permanent  cohabitation,  though  without  the  sanction  of  marriage,  be- 
tween parties  to  whose  marriage  there  was  no  legal  obstacle-  In  every 
case  where  such  an  obstacle  existed,  unless  the  obstacle  was  one  merely 
founded  on  public  policy,  such  as  that  of  being  governor  of  a  province, 
who  was  not  permitted  to  marry  a  native  of  that  province,  the  law 
inflicted  a  punishment  on  parties  cohabiting  in  defiance  of  law.  The 
chief  incident  of  the  Roman  conctd)inatus,  which  was  so  far  restricted 
that  a  man  could  not  have  two  concubines  at  once,  or  a  mfe  and  a  con- 
cubine, was,  that  the  children  could  be  legitimatized,  and  so  placed  on 
a  footing  with  the  offspring  of  a  legal  marriage.  Between  the  forma- 
tion of  such  a  union,  and  the  contracting  a  legal  marriage,  there  seems 
to  have  been  no  difference  except  what  rested  in  the  intention  of  the 
parties.  If  tw'O  persons  lived  together,  it  was  the  .intention  with  which 
they  did  so  which  decided  whether  the  union  was  concubinage  or  mar- 
riage. Concubinam  ex  sola  animi  djestUiaticne  cBStinzari  opoi'tet.  (D.  xxv, 
7.  4.)  If  there  was  no  affeotio  mxuritalis^  no  intention  to  treat  the  woman 
as  a  wife,  she  was  not  a  wife.  Of  course,  practically,  the  question  of 
consent  was  seldom,  if  ever,  left  doubtful.  Generally  speaking,  an 
instrument  fixing  the  amount  settled  respectively  by  the  husband  and 
wife,  was  drawn  up,  and  the  consent  was  publicly  given  in  the  pres- 
ence of  friends.  And  as  concubinage  was  a  dishonorable  state,  the 
presumption  in  favor  of  marriage,  when  the  w^oman  was  of  honest 
parentage,  and  of  good  character,  was  very  strong.  To  the  union  of 
concubinage  none  of  the  incidents  of  marriage  attached.  No  dowry 
could  be  asked  for,  no  setttement  was  m8.de  by  the  man :  the  childi^en 
were  not  in  the  power  of  the  father.  But  the  connection  was  separated 
from  that  of  a  temporary  intercourse  by  no  man  being  allowed  to  have 
5LVV0  concubines,  or  a  wife  and  a  concubine  at  the  same  time,  and  by  the 
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power  which  was  given  to  legitimatize  the  children,  and  place  them  in 
the  position  of  the  offspring  of  a  legal  marriage.  (See  next  paragraph.) 
In  a  legal  marriage,  without  conventio  in  mantrm^  the  mariage  portion 
of  the  wife  (dos)  belonged  to  the  husband  during  the  continuance  of  the 
marriage.  In  early  times  his  power  over  the  dos  was  unrestricted,  but 
afterwards  successive  limitations  of  this  power  were  introduced.  (See 
Bk.  ii.  Tit.  7.  3 ;  Tit.  8.  Introd.  paragr.)  The  settlement  on  the  wife  ^ 
by  the  husband  (donatio  propt&i^  nuptias)  belonged,  during  the  marriage, 
to  the  wife,  but  was  managed  by  the  husband.  (See  Bk.  ii.  Tit.  7.  3.) 
When  the  marriage  was  dissolved,  which  it  might  be  by  death,  loss  of 
liberty,  captivity,  or  divorce  (D.  xxiv.  2. 1),  the  d&s  was  returned  to  the 
wife  or  her  father.  Divorce  was  always  permitted  if  either  party 
ceased  to  wish  to  preserve  the  tie  of  marriage,  which  was  only  looked 
on  as  a  contract  resting  on  mutual  consent.  But,  unless  both  parties 
consented  to  a  divorce,  heavy  penalties  were  attached  to  its  being 
insisted  on  by  one  alone  (repudium),  unless  any  of  the  grounds  for 
divorce  established  by  law,  such  as  adultery  or  criminal  conduct  (Cod. 
v.  17.  8),  could  be  shown  to  exist ;  and  the  fact  of  repudiation  had  to 
be  established  by  the  presence  of  seven  citizens  as  witnesses,  and  a 
tihellus  repudii.  After  the  divorce  either  party  might,  after  a  fixed 
interval,  marry  again. 

13.  Aliquaodo  aute-m  evenit  ut  liberi        13.  It  S0metrm«s  happens,  tbat  ehil- 

qui,  statim  ut  nati  stint,  in  potestate  pa-  dr&n  who  at  their  bii-th  were  not  in  the 

rentum  non  fiant,  postea  autem  i*edigan-  power  of  their  father,  are  brought  uuder 

tur  in  potestateuii  parentum.    QuaKs  est  it  afterwaa-ds.     Such  is  the  cas©  of  a 

is  qui,,  dum  naturalis  fuerat,  postea  curis&  natural  son,  who  is  given  to  the  cwia.^ 

(!atus  potestatj  pati-is   subjicitur  :    nee  antJ  then  becomes  subject  to  his  father's 

non  is  qm,  a  muiiere  libera  procreatos,  pow&r.     Again,  a  child  boa^  of  a  fi-ee 

cujus  matrinionium  minime  legibus  in-  woman,  with  whom  marnage  was  not 

terdictum   fuerat,   sed  ad   quam  pater  prohibited  by  any  law,  Init  with  whomj 

consuetudinem  habttei-at,  postea  ex  nos-  the  father  only  cohabited,  v/ill  likewise 

tra  censtiiutione  dotatibijs  Instrumentis  become  subject    to    the  ix>wer  of   his 

compositis  in  potestate  patris  efticitui'.  father  if  at  any  tinae  afterwards  instru- 

Quod  si  alii  liberi  ex  eodem  niatrimonio  naients  of  dovny  ai-e  drmvn  lap  according 

fuerint  procreati,  similiter  nosti-a,  con-  to  the   pi-ovisions   of   oujr  constitution  ._ 

stitutio  pa-sebuit.  And  this  constitution  confers  tlhe  same 

benefits   on   any  childi-en  who  may  be 
subsequently  bora  d  thfe  saise  Hiari"iage. 

Gai.  i.  65 ;  C.  v.  27.  W. 

By  legitimation  the  ofF&pring  of  concubinage  were  placed  in  the  posi- 
tion of  liberi  legitiTni,  and  this  was  effected  in  three  ways:  1.  By  obla- 
tion to  the  ctiria  ;  2.  By  the  subsequent  m,girriage  of  the  pare^Kits.;  and 
3.  By  a  rescript  of  the  emperor,  a  mode  introduced  by  Justinian  in  the 
74th  Novel.  The  curia  was  the  class  from  which,  in  provincial  towns,, 
the  magistrates  were  eligible.    To  be  a  member  was  a  distinction,,  hut 
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an  onerous  one,  from  the  expenses  and  burdens  attached  to  the  posi- 
tion. In  order  to  prevent  the  order  decaying-  through  unwillirigriess  to 
incur  the  expenses  attending  it,  Theodosius  and  Valentinian  pennittef] 
citizens,  whether  themselves  members  of  the  curia  or  not,  to  present 
their  children  born  in  concubinage  to,  and  make  them  members  of,  the 
order  (Cod.  v.  27.  3),  by  which  they  became  legitimate,  and  the  heirs 
of  their  father.  This  mode  of  legitimation,  which  could,  of  course, 
only  be  adopted  when  the  parents  were  rich,  did  not,  however,  make 
the  children  complete  members  of  the  father's  family.  They  became 
his  legitimate  children,  but  gained  no  new  relationship  or  right  of  suc- 
cession to  any  other  member  of  his  family.     (C.  v.  27.  9.) 

Constantine  first  established  that  natural  children  should  be  made 
legitimate  by  the  subsequent  marriage  of  their  parents.  The  law 
required  that  at  the  moment  of  conception  the  parents  should  have  been 
capable  of  a  legal  marriage ;  that  an  instrument  settling  the  dowry 
{instrumentiim  dotale),  or  at  least  attesting  the  marriage  (instrumentum 
nupliale),  should  be  drawn  up,  and  that  the  children  should  ratify  the 
legitimation,  for  no  one  was  made  legitimate  against  his  will.  (Nov. 
89.  11.) 

If  the  mother  were  dead  or  had  disappeared,  and  the  marriage  was 
thus  impossible,  the  emperor  would  by  a  rescript  allow  the  natural 
children  (if  there  was  no  legitimate  one)  to  be  placed  in  the  position 
they  would  have  held  if  the  marriage  had  taken  place,  as  he  would  also 
if  a  father  by  his  testament  expressed  his  wish  to  that  effect. 


Tit.   XI.     DE  ADOPTIONIBUS. 

Noil  solum  autem  naturales  liberi,  se-        Not  only  are  our  natural  children,  as 
cundum  ea  quae   diximus,  in   potestate     we  have  said,  in  our  power,  but  those 
nostra  sunt,  verum  etiani  ii  quos  adop-    also  whom  we  adopt. 
tamus. 

Gai.  i.  97. 

Before  the  time  of  Justinian,  the  effect  of  adoption  (see  Introd.  sec. 
42)  was  to  place  the  person  adopted  exactly  in  the  position  he  would 
have  held  had  he  been  born  a  son  of  the  person  adopting  him.  All  the 
property  of  the  adoptive  son  belonged  to  his  adoptive  father.  The 
adoptive  son  was  heir  to  his  adoptive  father,  if  intestate,  bore  his  name 
(retaining,  however,  the  name  of  his  own  gens,  with  the  change  of  -us 
into  -anus,  as  Octavius,  Octavianus),  and  shared  the  sacred  rites  of  the 
family  he  entered. 

Naturales  liberi  is  here  opposed  to  adoptivi,  not,  as  in  the  last  Title, 
to  legitimi. 
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1.  Adoptio  autem  duobus  modis  fit,  1.  Adoption  takes  place  in  two  ways, 

aut  principali  rescripto,  aut  imperio  ma-  either  by  imperial  resmpt,  or  by  the 

g'istratns.    Impei-atoris  auctoritate  adop-  authority  of  the   magistrate.     The  im- 

tare  quis  potest  eos  easve  qui  quaere  sui  perial   rescript  gives    power  to    adopt 

juris  sunt :  quse  species  adoptionis  dici-  persons  of  either  sex  who  are  sui  juris  ; 

tur     adrogatio.     Impeiio     magistratus  and  this  species  of  adoption  is  called  ar- 

adoptare  licet  eos  easve  (\\\\  quseve  in  rogation.     By  the  authority  of  the  mag- 

l>otestate  parentum  sunt,  sive   primum  istrate  we  adopt  persons  in  the  power  of 

gradum  liberoi-iim  obtineant,  qualis  fill-  an  ascendant,  whether  in  the  fii'st  de- 

us,  filia,  sive  inferiorem,  (jualis  est  nepos  gree,  as  sons  and  daughters,  or  in  an 

neptis,  pronepos  proneptis.  inferior    degree,    as    grandchildren    or 

great-grandchildren . 

Gai.  X.  98,  99. 

A  public  character  was  always  attached  in  ancient  Roman  law  to  so 
an  important  an  alteration  in  families  as  adoption.  (See  Introd.  sec. 
42.)  The  sanction  of  the  curiob  was  probably  necessary  to  its  validity, 
when  the  family  of  a  member  of  the  cwrim  was  affected.  If  the  person 
adopted  was  sui  juris,  his  entry  into  a  new  family  (arrogatio)  was  jeal- 
ously watched,  as  the  pontifices  would  never  allow  it  where  there  was 
any  likelihood  of  the  sacred  rites  of  the  family  he  quitted  becoming 
extinct  by  his  departure  from  it.  The  form  of  gaining  the  consent  of 
the  curicB  was  even  continued  when  the  curiw  were  only  represented  by 
thirty  lictors,  until  the  rescript  of  the  emperor  was  substituted  as  a 
means  of  effecting  arrogations. 

What  were  the  forms  of  arrogation  when  neither  the  person  arro- 
gated nor  the  person  arrogating  belonged  to  the  body  of  the  curiae,  we 
have  no  certain  knowledge ;  but  we  may  guess  arrogation  was  effected 
by  a  fictitious  suit,  in  which  the  person  arrogated  was  claimed  as  the 
child  of  the  arrogator,  and  let  judgment  go  by  default. 

If  the  person  adopted  were  under  the  power  of  another,  the  person 
under  whose  power  he  was  had  to  release  him  from  that  power,  which 
he  did  by  selling  him  {mancipatio)  three  several  times,  which  destroyed 
his  own  patria  potestas  (see  Introd.  sec.  42),  and  then  giving  him  up  ot 
the  adopting  parent  by  a  fictitious  process  of  law,  called  '  in  jure  cessio,' 
in  which  he  was  claimed  and  acknowledged  as  the  child  of  the  person 
who  adopted  him,  and  pronounced  to  be  so  by  the  magistrate  before 
whom  the  proceeding  was  held  {imperio  magistratus).  The  word  adoptio 
was  common  to  both  processes,  both  to  arrogatio,  said  by  Gaius  to  be 
derived  from  rogo,  because  the  person  arrogated  was  asked  before  the 
curios  whether  he  consented  (Gai.  i.  99),  and  to  adoptio  in  its  more  lim- 
ited sense  of  the  adoption  of  a  person  not  sui  juris.  For  the  ceremonies 
previously  required  for  the  adoption  of  a  person  alieni  jiiris,  Justinian 
substituted  the  simple  proceeding  of  executing,  in  presence  of  a  magis- 
trate, a  deed,  declaring  the  fact  of  the  adoption — the  parties  to  the 
adoption,  that  is,  the  person  giving,  the  person  given,  and  the  person 
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receiving,  being  peraonajly  present  to  give  their  con.sent.  But  it  was 
sufficient  if  the  consent  of  the  party  adopted  were  expressed  by  his  not, 
declaring  his  dissent — non  contradicente.     (C.  viii.  48,  11.  Tit.  12.  10.) 


2.  Sed  hndie,  ex  nostra  constitutione, 
cum  tiliusfiiiiiilias  a  patre  natural!  ex- 
tranet persona}  in  adoptionein  datur, 
jura  potestatis  pati'is  naturalis  ininiuie 
dissolvuntur,  nee  quicquam  ad  patrem 
adoptivum  transit,  nee  in  potestate  ejus 
est,  licet  ab  intestate  jura  successionis  ei 
a  nobis  tributa  sint.  Si  vero  pater  natu- 
ralis non  exti-aneo,  sed  avo  filii  sui  ma- 
terno,  vel  si  ipse  pater  natui-alis  fuei-it 
emancipatus,  etiam  avo  paterno  vel 
proavo  simili  modo  paterno  vel  materno 
tilium  suuni  dederit  in  adoptionem  :  in 
hoc  casu,  quia  concurrent  in  unaui  per- 
sonam et  naturalia  et  adoptionis  jura, 
manet  stabile  jus  pati-is  adoptivi,  et 
natui-ali  vinculo  copulatum,  et  legitimo 
adoptionis  nodo  constrictum,  ut  et  in 
potestate  hujusmodi.  patris  adoptivi  sit. 


C.  viii. 


2.  But  now,  by  oui"  constitution,  when 
a  filimfa'irdlia.'i  is  given  in  adoption  l)y 
his  natui'al  father  to  a  stranger,  the 
power  of  the  natural  father  is  not  dis- 
solved ;  no  right  passes  to  the  adoptive 
fathei",  nor  is  the  adopted  son  in  his 
power,  although  we  allow  such  son  the 
right  of  succession  to  his  adojitive  father 
dying  intestate.  But  if  a  natural  father 
should  give  his  son  in  adoption,  not  to  a 
stranger,  but  to  the  son's  maternal 
grandfather;  or,  supposing  the  natural 
father  has  been  emancipated,  if  he  g-ives 
the  son  in  adoption  to  the  son's  paternal 
grandfather,  or  to  the  son's  paternal  or 
maternal  great  -  grandfather,  in  this 
case,  as  the  lights  of  nature  and  ado})- 
tion  concur  in  the  same  person,  the 
power  of  the  adoptive  father,  knit  by 
natural  ties  and  strengthened  by  the 
legal  bond  of  adoption,  is  preserved 
undiminished,  so  that  the  adopted  son 
is  not  only  in  the  family,  but  in  the 
power  of  his  adoptive  father. 

48.  10. 


The  change  made  by  Justinian  in  the  law  of  adoption  (C.  viii.  48.  10) 
completely  altered  its  character.  It  used  sometimes  to  happen  under 
the  old  law,  that  a  son  lost  the  succession  to  his  own  father  by  being 
adopted,  and  to  his  adopted  father  by  a  subsequent  emancipation. 
Justinian  wished  to  remedy  this  effectually.  He  therefore  provided 
that  the  son  given  in  adoption  to  a  stranger,  that  is,  any  one  not 
an  ascendant,  should  be  in  the  same  position  to  his  own  father  as 
before,  but  gain  by  adoption  the  succession  to  his  adopted  father, 
if  the  adopted  father  died  intestate.  The  adoptive  father  was  not, 
however,  bound,  like  the  natural  father  (Bk.  ii.  Tit.  18),  to  leave  him  a 
share  of  his  property,  if  he  made  a  will.  In  this  kind  of  adoption, 
which  commentators  have  termed  the  adoptio  minus  plena,  the  adoptive 
son  still  remained  in  the  family  of  his  natural  father;  and  the 
only  change  which  adoption  caused,  was,  that  he  acquired  a  right  of 
succession  to  his  adoptive  father,  if  intestate.     (Bk.  iii.  Tit.  1.  14.) 

When  the  person  to  whom  the  adoptive  son  was  given,  was  one  of  his 
own  descendants,  then  the  old  law  was  permitted  to  regulate  the 
eilects  of  the  adoption,  and  the  adoption  in  this  case  was  what  the 
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commentators  term  adoptio  plena.  The  adoptive  son  entered  the  family 
cf  the  ascendant,  who  became  his  adoptive  father.  A  gi-andson  was  not 
naturally  in  the  same  family  with  his  maternal  grandfather,  and  could 
only  enter  the  family  of  his  maternal  grandfather  by  being  adopted. 
If  he  had  been  born  after  his  father  had  been  emancipated,  he  would 
not  be  in  the  same  family  with  his  paternal  grandfather,  who  might 
therefore  wish  to  adopt  him.  It  was  even  possible  that  he  might  be 
adopted  by  his  own  father ;  for  if  born  before  his  father  was  emanci- 
pated, his  grandfather  might  have  emancipated  his  father  without 
emancipating  him,  and  then  might  afterwards  have  given  him  in 
adoption  to  his  father 


3.  Cum  autem  impubes  per  pi-incipale 
rescriptum  adrogatur,  causa  cognita 
ailrogatio  pei-mittitur,  et  exquiritur 
causa  adrogationis  an  honesta  sit  expe- 
diatque  pupillo,  et  cum  quibusdam  con- 
ditionibus  adrogatio  fit :  id  est,  ut 
caveat  adrogator  personae  publicse,  hoc 
est  tabulario,  si  intra  pubertatem  pu- 
pillus  decesserit,  restituturum  se  bona 
illis  qui,  si  adoptio  facta,  non  esset,  ad 
successionem  ejus  venturi  essent.  Item 
non  alias  eniancipare  eum  potest  adro- 
gator, nisi  causa  cog-nita  dignus  emanci- 
patione  fuerit,  et  tunc  sua  bona  ei 
reddat.  Sed  etsi  decedens  pater  eum 
exheredaverit,  vel  vivus  sine  justa  causa 
eum  emancipaverit,  jubetur  quartam 
partem  ei  bonorum  suorum  relinquei-e, 
videlicet  praeter  bona  quae  ad  patrem 
a(lopti\Tim  transtulit  et  quoi-um  com- 
modum  ei  postea  adquisivit. 


3.  When  any  one,  under  the  age  of 
puberty,  is  ari-ogated  by  the  imperial 
rescript,  the  aiTOgation  is  only  allowed 
when  inquiry  has  been  made  into  the 
circumstances  of  the  case.  It  is  asked, 
what  is  the  motive  leading  to  the  arro- 
gation,  and  whether  the  arrogation  is 
honorable  and  expedient  for  the  pupil. 
And  the  arrogation  is  always  made 
under  certain  conditions ;  the  arj-ogatoi* 
is  obliged  to  give  security  before  a  pub- 
lic person,  that  is,  before  a  notai-y,  that 
if  the  pupil  should  die  within  the  age 
of  puberty,  he  will  i-estore  all  the 
property  to  those  who  would  have  suc- 
ceeded him  if  no  adoption  liad  been 
made.  Nor,  again,  can  the  arrogator 
emancipate  the  person  arrogated, unless, 
on  examination  into  the  case,  it  ap- 
pears that  the  latter  is  worthy  of  eman- 
cipation ;  and,  even  then,  the  arrogator 
must  restore  the  property  belonging  to 
the  person  he  emancipates.  Also,  even 
if  the  arrogator,  on  his  death-bed,  has 
disinherited  his  arrogated  son,  or,  dur- 
ing his  life,  has  emancipated  him  with- 
out just  cause,  he  is  obliged  to  leave 
him  the  fourth  pai-t  of  all  his  goods, 
besides  what  the  son  brought  to  him  at 
the  time  of  ari-ogation,  or  acquii-ed  for 
him  afterwards. 


Gai.  i.  102 ;  D.  i.  7.  18  ;  D.  xxxviii.  5.  13. 


Neither  women  nor  children  under  the  age  of  pubeity  could  be  arro- 
gated. Arrogation  was  first  permitted  in  the  case  of  the  latter  by  Anto- 
ninus Pius  (Ulp.  Reg.  viii.  5 ;  D.  i.  7.  21),  but  only  after  strict  inquiry 
had  been   made    into   the   circumstances   of  the   case.     Besides   the 
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general  inquiry  which  took  place  in  every  case  of  adoption,  as  to  tlie 
ages  of  the  parties,  and  the  possible  injustice  to  other  nieiultors  of  the 
family,  which  the  introduction  of  a  new  member  might  give  rise  to,  in 
this  case  inquiry  was  made  whether  the  character  and  circumstances 
of  the  proposed  arrogator  were  such  as  to  make  it  probable  that 
the  arrogatiou  would  be  beneficial  to  the  person  arrogated.  Further, 
certain  regulations  were  made,  designed  to  protect  the  property  of  the 
ivipuhes,  which  were  briefly  as  follows : — 1.  If  the  arrogated  son  died 
before  puberty,  the  arrogator  had  to  restore  the  jjroperty  of  the  son  to 
that  son's  natural  heirs.  2.  If  the  arrogated  son  was  disinherited  or 
was  emancipated  without  good  reason  before  puberty,  the  arrogated 
son  received  back  all  his  own  property,  and  also  received  one-fourth  of 
the  property  of  the  arrogator,  called  the  quarta  D.  Pii,  quarta  Anlonina, 
as  having  been  first  required  by  that  emperor.  3.  If  the  son  were 
emancipated  before  puberty  for  a  good  reason,  the  son  received 
his  own  property  from  the  arrogator,  but  nothing  more.  4.  Lastly, 
if  the  arrogated  son,  on  attaining  puberty,  wished  to  rescind  the  arroga- 
tion,  he  was  at  liberty  to  do  so,  if  he  could  show  it  was  prejudicial  to  him. 
Under  Justinian  arrogated  persons  and  persons  adopted  by  ascendants 
were  treated  as  cognati  in  the  succession  to  the  natural  father  (Bk.  iii. 
6.  3) ;  and,  in  the  intestate  succession  to  the  arrogated  son,  the  arro- 
gator was  postponed  to  the  children  and  brothers  and  sisters  of  the 
arrogated  son  (Bk,  iii.  10.  2),  and  the  arrogator  had  only  the  usufruct 
of  the  property  of  the  arrogated  son  while  the  arrogated  son  was  living. 

There  is  some  little  doubt  when  arrogation  was  first  made  per  rescrip- 
tutn  principis.  However,  Ulpian  {Reg.  viii.  5)  expresses  himself  too 
plainly  to  admit  of  a  doubt  that  in  his  time  arrogation  w^as  made  per 
populum  (i.e.  by  the  curies  represented  by  lictors),  and  not  by  imperial 
licence.  He  further  adds,  that  arrogation  was  only  made  at  Rome 
{Reg.  viii.  4),  and,  of  course,  when  the  system  of  permitting  it  bv 
imperial  rescript  w^as  adopted,  place  could  have  nothing  to  do  with 
arrogation. 

The  tabularii  here  spoken  of  were  public  notaries,  w'ho  kept  public 
registers  {tabulce),  on  which  formal  acts  were  recorded. 

4.  Minorem  natu  majorem  non  posse  4.  A  young-er  person  cannot  adopt  an 

adoptare  placet.    Adoptio  enim  naturam  older ;  for  adoption  imitates  nature ;  and 

imitatur,  et  pro  monstro  est  ut  major  sit  it  seems  unnatural,  that  a  son  should  be 

filius  quam  pater.     Debet  itaque  is  qui  older  than  his  father.     Any  one.  there- 

sibi  filium  per  adoptionem  vel  adroga-  foj-e,  who  wishes  either  to  adopt  or  ari-o- 

tionem   facit,  plena  pubertate,   id   est,  gate  a  son  should  be  the  elilei-  by  the 

decem  et  octo  annis  prsecedere.  term  of  complete   puberty,  that  is,  by 

eighteen  years. 

D.  i.  7.  15.  3 ;  D.  i.  7.  16 ;  D.  i.  7.  40.  1. 
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As  long  as  the  required  number  of  years  intervened,  there  was  no 
further  positive  rule  as  to  age ;  but  it  being  in  the  discretion  of  the 
emperor  to  allow  adoption  or  not,  there  was  generally  a  disposition  to 
refuse  it  unless  the  person  who  wished  to  adopt  was  of  such  an  age  as 
to  make  it  improbable  he  should  have  children  of  his  own.     (D.  i.  7.  15.) 

The  legal  age  of  puberty  in  males  was  fourteen  ;  but  eighteen  was 
the  age  at  which  the  body  was  considered  to  be  fully  developed  in  all 
cases,  plena  pubertas. 

5.  Licet  autem  et  in  locum  nepotis  vel  5.  A  person  may  adopt  another  as 
pronepotis,  vel  in  locum  neptis  vel  pro-  grandson  or  granddaughter,  great- 
neptis,  vel  deinceps  adoptare,  quamvis  grandson  or  great-granddaughter,  or 
filium  quis  non  habeat.  any  other  descendant,  although  he  has 

no  son. 

It  would  have  seemed,  without  express  enactment,  that  a  person,  to 
have  a  grandson  in  his  power,  must  have  or  have  had  a  son,  as  the  sons 
of  his  daughter  would  not  be  in  his  power.  But,  as  we  know,  the 
maternal  grandfather  might  adopt.  With  respect  to  the  degrees  of 
marriage,  it  sometimes  made  an  important  difference  whether  a  person 
was  adopted  as  a  son  or  grandson.  The  natural  (i.e.  non- adoptive) 
granddaughter,  for  instance,  of  the  person  adopting  would  be  cousin  or 
uiece  of  the  person  adopted,  according  as  he  was  adopted  as  a  grand- 
son or  son,  and  might  marry  him  in  the  one  case  and  not  in  the  other. 

6.  Et  tarn  filium  alienum  quis  in  locum  6.  A  man  may  adopt  the  son  of  another 
nepotis  adoptare  potest,  quam  nepotem  as  his  grandson,  and  the  gi-andson  of 
in  locum  filii.  another  as  his  son 

7.  Sed  si  quis  nepotis  loco  adoptet,  vel  7.  If  a  man  adopts  a  grandson  to  be 
quasi  ex  eo  filio  quem  hahet  jam  adop-  the  son  of  a  son  already  adopted,  or  of  a 
tatum,  vel  quasi  ex  illo  quem  iiaturalem  natui"al  son  in  his  powei",  the  consent  of 
in  sua  potestate  habet,  in  eo  casu  et  this  son  ought  first  to  be  obtained,  that 
filius  consentire  debet,  ne  ei  invito  suus  he  may  not  have  a  suus  heres  given- him 
heres  adgnascatur.  Sed  ex  contrario.  against  his  wll.  But,  on  the  contrary, 
si  avus  ex  fijio  nepotem  det  in  adop-  if  a  grandfather  gives  his  grandson  by  a 
tionem,  non  est  necesse  filium  consentire.  son  in  adoption,  the  consent  of  the  son  is 

not  necessary. 

D.  i.  7.  6.  10,  11 ;  D.  xxiii.  1.  16.  1. 

A  grandson  could  be  adopted  either  generally,  when  he  was  supposed 
to  be  the  issue  of  a  deceased  son,  and  so  was  sui  juris  at  tiie  death  of 
the  grandfather ;  or,  specially  as  the  son  of  a  particular  son,  in  which 
case  he  came  under  that  son's  power  when  the  grandfather  died.  The 
grandfather  could  at  his  pleasure  diminish,  but  could  not  add  to  the 
number  of  his  son's  family :  because  otherwise  the  son  would  have  had 
a  n'M!',  heres  (see  Introd.  sec.  77)  forced  on  him  against  his  will,  to  take 
a  share  of  his  property. 
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8.  In  i)Iuriiiii.s  antein  ciiiisiH  ad.simila-  8.  He  who  is  either  a/lopted  or  ano- 
hir  is  qui  a<lo])tatus  vel  a(lrof,'-atus  est  ei  gated  is  assimilated,  in  many  pointw,  to 
<iui  ex  legitiiiio  matrimonio  natus  est.  a  son  bom  in  lawful  matiimony  ;  and 
Et  ideo  si  quis  per  imperatorem,  sive  therefore,  if  any  one  adopts  a  pei-son 
apud  praetorem,  vel  apud  pr^esidem  pro-  who  is  not  a  stranger  by  impei-ial  re- 
\inciae  non  extraneum  adoptavei-it,  po-  script,  or  before  the  pi-tetor,  or  the  prtr.snH 
test  eumdem  alii  in  adoi:)tionem  dare.  of  a  province,  he  can  afterwards  give  in 

adoption  to  another  the  jjej'son  whom  he 

has  adopted. 

Gal.  i.  105. 

The  text  says  that  the  adoptive  son  is  assimilated  to  the  natural  in 
plurimis  causis,  and  not  altogether ;  because,  among  other  differences, 
if  the  adoptive  son  left  his  adoptive  family,  he  ceased  to  have  any  rela- 
tionship whatever  to  its  members;  but  the  natural  son  was  always 
cognatus  to  his  own  blood  relations,  although,  by  emancipation  or  adop- 
tion, he  might  cease  to  be  agnatus  to  them. 

Of  course,  under  Justinian's  legislation,  the  adoptive  father,  if  a 
stranger,  had  no  patria  potestas  at  all,  and  therefore  could  not  exercise 
such  a  power  as  that  of  giving  his  adoptive  son  in  adoption  to  another 
person. 

When  once  the  tie  of  adoption  was  dissolved,  all  the  relations  created 
by  it  were  entirely  at  an  end,  except  that  marriage  was  forbidden 
between  the  person  adopting  and  the  person  adopted.  (See  Tit.  10.  1.) 
In  omni  fere  Jure,  finita  patris  adoptivi  potestate,  nulluvi  ex  prisiiiw  retine- 
tur  vestigiu7a.  (D.  i.  7.  13.)  But  the  tie  could  never  again  be  renewed 
between  the  same  persons.     (D.  i.  7.  37.  1.) 


9.  Sed  et  illud  utriusque  adoptionis 
commune  est,  quod  et  ii  qui  genei'are 
non  possunt,  quales  sunt  spadones, 
adoptare  possunt ;  castrati  autem  non 
possunt. 

Gai.  i 


9.  It  is  a  rule  common  to  both  kinds 
of  adoption,  that  persons,  although  in- 
capable of  procreating,  as,  for  instance, 
impotent  persons,  may,  but  those  who 
are  castrated,  cannot,  adopt. 

.  103. 


The  distinction  was  drawn  because  it  was  considered  as  never  per- 
fectly certain  that  the  former  (spadones)  would  not  at  some  time  or 
other  have  children  of  their  own. 


10.  Feminse  quoque  adojitare  non  10.  "Women,  also,  cannot  adopt ;  for 
possunt,  quia  nee  naturales  liberos  in  they  have  not  even  their  own  children 
sua  potestate  habent.  Sed  ex  indulgen-  in  their  power ;  but,  by  the  indulgence 
tia  principis  ad  solatium  liberorum  of  the  emperor,  as  a  comfort  for  the  loss 
amissorum  adoptare  possunt.  of  their  own  children,  they  are  allowed 

to  aeiopt. 

Gai.  i.  104 ;  C.  viii.  48.  5. 

Women  could  not  adopt,  because  the  meaning  of  adoption  was  that 
the  person  adopted  passed  into  the  patria  potestas  of  the  person  adopt- 
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ing.  The  adoption  mentioned  in  the  text  (which  was  permitted  by  a 
constitution  of  Diocletian  and  Maximian,  C.  viii.  48.  5),  only  placed 
the  adopted  children  in  the  same  relation  to  the  woman  as  her  own 
children  would  have  held.  She  gained  nothing  like  patria  potestas  over 
them. 


11.  Illud  proprium  est  adoptionis 
illius  quse  per  sacrum  oraculum  fit, 
quod  is  qui  liberos  in  potestate  habet,. 
si  se  adrogandum  dederit,  non  solum 
ipse  potestati  adrogatoris  subjicitur,  sed 
etiam  liberi  ejus  in  ejusdem  fiunt  potes- 
tate, tamquam  nepotes.  Sic  enim  et 
(iivus  Augustus  non  ante  Tiberium 
adoptavit,  quam  is  Germanicum  adopta- 
vit,  ut  protinus  adoptione  facta  incipiat 
Germanicus  Augusti  nepos  esse. 


Gai.  i 


11.  Adoption  by  the  i-escript  of  the 
emperor  has  this  peculiarity.  If  a  per- 
son, having  childi-en  under  his  power, 
should  give  himself  in  ari-ogation,  not 
only  does  he  submit  himself  to  the 
power  of  the  arrogator,  but  his  children 
are  also  in  the  arrogator's  power,  being 
considered  his  grandchildren.  It  was 
for  this  reason  that  Augustus  did  not 
adopt  Tiberius  until  Tiberius  had 
adopted  Germanicus ;  so  that  directly 
the  adoption  was  made,  Germanicus  be- 
came the  gi-andson  of  Augustus. 

107. 


This  is  said  to  be  an  incident  of  arrogation  only,  because  when  a 
person  not  sui  juris  was  adopted,  his  children  were  not  in  his  power, 
and  so  he  could  not  transfer  them  to  the  power  of  his  adoptive  father ; 
into  which  they  only  came  after  the  death  of  the  person  in  whose 
power  their  own  natural  father  was. 

All  the  property  of  the  person  arrogated  became,  before  Justinian's 
time,  the  property  of  the  arrogator.  (See  Bk.  iii.  Tit.  10.)  The  adop- 
tive son,  as  he  was  previously  in  the  power  of  his  natural  father,  had 
no  property  to  pass. 


12.  Apud  Catonem  bene  scrip tum  re- 
fert  antiquitas,  servos,  si  a  domino 
adoptati  sint,  ex  hoc  ipso  posse  liberari. 
Unde  et  nos  eruditi  in  nostra  constitu- 
tione,  etiam  eum  servum  quem  dominus 
actis  intervenientibus  filium  suum  nomi- 
naverit,  liberum  esse  constituimus,  licet 
hoc  ad  jusfilii  accipiendum  non  sufficiat. 


C. 


12.  Cato,  as  we  learn  from  th"', 
ancients,  has  with  good  reason  written, 
that  slaves,  when  adopted  by  their 
masters,  are  thereby  made  free.  In  ac- 
coi'dance  with  which  opinion,  we  have 
decided  by  one  of  our  constitutions,  that 
a  slave  to  whom  his  master  by  a  solemn 
deed  gives  the  title  of  son  is  thereby 
made  free,  although  he  does  not  acquire 
thei-eby  the  rights  of  a  son. 
vii.  6.  10. 


It  is  doubtful  whether  slaves  could  be  adopted,  so  as  to  become 
members  of  the  family  of  the  person  adopting  them.  Aulus  Gellius 
{Nod.  Attic.  V.  9)  says  that  the  majority  of  the  ancient  jurists,  includ- 
ing Sabinus,  held  that  they  could.  Theophilus  says  Cato  was  of  the 
contrary  opinion.     They  certainly  became  freedmen,  and  never  ingenui 
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by  adoption;  even  a  freedman  never  became  inr/nramH  by  adoptioTi 
(D.  i.  7.  26),  and  he  could  only  be  adopted  by  hig  patron  (D.  i.  7.  15j, 
and  on  a  good  ground,  such  as  the  patron  having  no  children.  (('. 
viii.  48.) 

Tit.   XII.      QUIBUS    MODIS   JUS   POTESTATIS 
SOLVITUR. 


Videamus  nunc  quibus  modis  ii  qui 
alieno  juri  sunt  subject!,  eo  jure  liberan- 
tur.  Et  quidem  servi  quemadmodum 
potestate  liberantur,  ex  iis  intelligere 
possumus  quse  de  servis  manumittendis 
superius  exposuimus.  Hi  vero  qui  in 
potestate  parentis  sunt,  mortuo  eo  sui 
juris  fiunt ;  sed  hoc  distinctionem  recipit. 
Nam  mortuo  patre,  sane  omnimodo  filii 
filiaeve  sui  juris  efRciuntur ;  mortuo  vero 
avo,  non  omnimodo  nepotes  neptesque 
sui  juris  fiunt,  sed  ita  si  post  mortem  avi 
in  potestatem  patris  sui  recasuri  non 
sunt.  Itaque,  si  morient«  avo  pater 
eorum  vivit  et  in  jiotestate  patris  sui 
est,  tunc  post  obitum  avi  in  potestate 
patris  sui  tiunt.  Si  vei'O  is  quo  tempore 
avus  moi'itur,  aut  etiam  mortuus  est  aut 
exiit  de  potestate  patris,  tunc  ii,  quia  in 
potestatem  ejus  cadere  non  possunt,  sui 
juiis  fiunt. 


Gai.  i.  124 


Let  us  now  inquire  into  the  different 
ways  in  w'hich  persons  in  the  pi^Jwer  of 
others  are  freed  from  it.  How  slaves 
are  freed  from  the  power  of  their  mas- 
tei's  may  be  learnt  from  what  we  have 
already  said  with  reg-ard  to  manumis- 
sion. Those  who  ai-e  in  the  power  of  a 
parent  become  independent  at  his  death  ; 
a  rule,  however,  which  admits  of  a  dis- 
tinction. For  when  a  father  dies,  his 
sons  and  daughters  become  undoubtedly 
independent ;  but  when  a  grandfather 
dies,  his  grandchildren  do  not  neces- 
sarily become  independent,  but  only  if 
on  the  grandfather's  death  they  do  not 
fall  under  the  power  of  their  father. 
Therefore,  if  their  father  is  alive  at  the 
death  of  their  gi-andfather,  and  was  in 
his  power,  then,  on  the  gi-andfather's 
death,  they  become  subject  to  the  power 
of  their  father.  But,  if  at  the  time  of 
the  gi'andfather's  death  their  father  is 
either  dead,  or  has  already  passed  out 
of  the  grandfather's  power  by  emanci- 
pation, as  they  do  not  fall  under  the 
power  of  their  father,  they  become  inde- 
pendent. 

,  126,  127. 


The  modes  in  which  the  patria  potestas  was  ended  were — 1.  The 
death  of  the  parent ;  2.  The  parent  or  son  suflFering  loss  of  freedom  or 
of  citizenship ;  3.  The  son  attaining  certain  dignities ;  4.  Emancipa- 
tion.    All  these  modes  are  treated  of  in  this  Title. 


1.  Cum  autem  is  qui  ob  aliquod  male- 
ficium  in  insulam  deportatur,  civitatem 
amittit,  sequitur  ut,  qui  eo  modo  ex  nu- 
mero  civium  Romanorum  tollitur,  pe- 
rinde  ac  eo  mortuo  desinant  libei'i  in  po- 
testate ejus  esse.  Pari  ratione,  et  si  is 
qui  in  potestate  parentis  sit,  in  insulam 
deportatus   fuerit,    desinit   in   jiotestate 


1.  If  a  man,  convicted  of  some  crime, 
is  deported  to  an  island,  he  loses  the 
rights  of  a  Roman  citizen ;  whence  it 
follows,  that  the  children  of  a  pei-son 
thus  banished  cease  to  be  under  his 
power,  exactly  as  if  he  were  dead. 
Equally,  if  a  son  is  deported,  does  he 
cease  to  be  under  the  power  of  his  fathei". 
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parentis  esse.  Sed  si  ex  indulgentia  But,  if  by  the  favor  of  the  emperor  any 
principali  restituti  fuerent,  per  omnia  one  is  restored,  he  regains  his  former 
pristinum  statum  recipiunt.  position  in  every  respect. 

Gai.  i.  128. 

The  patria  potestas  belonging  exclusively  to  citizens,  and  being  neces- 
sarily exercised  over  citizens,  when  a  parent  or  son  lost  the  rights  of 
citizenship,  or,  as  it  was  termed,  underwent  a  media  capitis  deminutio 
(see  Tit.  16.  2),  the  patria  potestas  was  necessarily  at  an  end.  (Ulp.  Reg. 
X.  3.)  The  punishment  of  deportatio  in  insulata  consisted  in  the  con- 
demned being  confined  within  certain  local  bounds,  whether  really 
those  of  an  island,  or  of  some  prescribed  space  of  the  mainland,  and 
being  considered  as  civilly  dead,  deportatus  pro  mortito  habetur  (D. 
xxxvii.  4.  10.  8),  and  looked  on  as  peregrinus,  not  as  a  civis.  (Ulp.  Reg. 
X.  3.)  If  the  condemned  was  recalled,  and  by  the  pardon  of  the  em- 
peror all  the  effects  of  his  punishment  were  done  away,  he  was  said  to 
be  restitus  in  integrum :  he  then  resumed  all  his  civil  rights,  and  was 
placed  as  exactly  as  possible  in  the  position  which  he  would  have  held, 
had  he  never  been  deportatus.  (Cod.  ix.  51.  1.)  Many  texts,  instead  of 
reading  in  this  section  restituti  fuerint,  per  o-mnia  .  .  .  recipiunt,  read 
restituti  fuerint  per  omnia,  making  restitutio  pen-  omnia  equivalent  to  res- 
titutio in  integrum.  The  reading  adopted  in  the  text  supposes  that  a 
restitutio  in  integrum  is  spoken  of  in  the  word  restituti. 

2.  Relegati  autem  patres  in  insulamin  2.  A  father  who  is  merely  banished 
potestate  sua  liberos  i-etinent.  Et  ex  by  relegation,  still  retains  his  children 
contrario  liberi  relegati  in  potestate  pa-  in  his  power  ;  and  a  child  who  is  rele- 
i-entum  remanent.  gated  still  remains  in  the  power  of  his 

father. 

D.  xlviii.  22.  4. 

The  relegatus  was  merely  forbidden  to  leave  a  certain  spot,  and  his 
civil  status  was  in  no  way  altered.     (See  Ovid,  Trist.  v.  11.) 

3.  Poente  servus  effectus  filios  in  po-  3.  When  a  man  becomes  a  'slave  of 
testate  habere  desinit.  Servi  autem  punishment'  he  ceases  to  have  his  sons 
poenae  efficiuntur,  qui  in  metallum  dam-  in  his  power.  Persons  become  *  slaves 
nantur,  et  qui  bestiis  subjiciuntur.  of  punishment '  w"ho  are  condemned  to 

the  mines,  or  exposed  to  wild  beasts. 

D.  xlviii.  19.  17.  19. 

A  slave  had  no  legal  pov,rer  over  his  children ;  in  whatever  way, 
therefore,  a  father  became  a  slave,  he  lost  his  power  over  his  children. 
When  a  person  was  sentenced  to  work  in  the  mines,  or  to  contend 
with  wild  beasts  in  the  arena,  punishments  only  inflicted  for  very  great 
crimes,  he  became,  by  the  mere  operation  of  his  sentence,  a  slave. 
But  as  there  mas  no  master  whose  slave  he  could  be  considered,  it  was 
said  that  he  became  the  slave  of  the  punishment  (servus  poence). 
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11:^ 


4.  Filiusfamilias,  si  militaverit  vel  si 
penator  vel  consul  fuerit  factus,  manet 
in  potestate  patris ;  militia  enim  vel 
consulaiis  dignitas  potestate  patris  fil- 
ium  non  liberat.  Sed  ex  constitutione 
nostra,  sunima  patriciatus  dignitas,  illico 
imperialibus  codicillis  priEstitis,  filium  a 
patria  potestate  liberat.  Quis  enim  pa- 
tiatur,  patrem  quidem  posse  per  eman- 
cipationis  modum  suae  potestatis  nexibus 
tilium  relaxare,  imperatoriam  autem  cel- 
situdinem  non  valere  eum  quem  sibi  pa- 
trem elegit,  ab  aliena  eximere  potestate  % 


4.  A  son,  though  he  becomes  a  soldier, 
a  senator,  or  a  consul,  still  remains  in 
the  power  of  his  father,  from  which 
neither  military  service  nor  consular 
dignity  can  free  him.  But  by  our  consti- 
tution the  supreme  dignity  of  the  pa- 
triciate frees  the  son  from  the  power  of 
his  father  immediately  on  the  grant  of 
the  impeiial  patent.  It  is  obviously  ab- 
surd that  a  parent  could  emancipate  hia 
son  from  the  tie  of  his  power,  and  that 
the  majesty  of  the  emperor  should  not 
be  able  to  release  from  the  power  of 
another,  one  whom  he  had  chosen  to  be 
a  father  of  the  state. 


D.  17.  3;  C.  xii.  3.  5. 

Under  the  old  Roman  law  no  child  was  released  from  a  father's 
power,  by  having  any  dignity  or  office,  except  that  of  a  flamen  dialis, 
or  a  vestal  virgin.  Persons  holding  either  of  these  offices,  without 
undergoing  any  capitis  deminutio,  or  ceasing  to  be  members  of  their 
father's  family,  became  sui  juris.  Justinian  conferred  the  privilege  on 
those  enjoying  the  dignity  of  the  patriciate,  and  at  a  later  period  of 
his  legislation  enlarged  the  number  of  dignities  to  which  this  incident 
was  attached ;  and  the  child  was  freed  from  the  power  of  his  father 
by  being  made  a  bishop,  a  consul,  quaestor  of  the  palace,  praetorian 
praefect,  or  master  of  infantry  or  cavalry ;  and,  in  general,  all  those 
whose  dignity  exempted  them  from  the  burden  of  the  curia  were  freed 
from  the  power  of  their  father.  (Nov.  31 ;  C.  x.  31.  66.)  When  under 
Justinian's  legislation  a  child  was  released  by  attaining  a  dignity,  he 
still,  as  in  the  older  law,  remained  a  member  of  his  father's  family, 
and  enjoyed  all  his  rights  of  succession  and  agnation.     (Nov.  81.  2.) 

Constantine  changed  the  meaning  of  patricius,  by  making  it  a  title 
of  the  highest  honor  conferred  on  persons  who  enjoyed  the  chief  place 
in  the  emperor's  esteem.  The  power  of  making  patricii  was,  in  general, 
used  very  sparingly  by  the  emperors,  and  hence  the  title  became  an 
object  of  ambition  even  to  foreign  princes. 


5.  Si  ab  hostibus  cap tus  fuerit  parens, 
quamvis  hostium  tiat,  tamen  pendet  jus 
liberorum  propter  jus  postliminii ;  quia 
hi  qui  ab  hostibus  capti  sunt,  si  reversi 
fuerint,  omnia  pristina  jura  recipiunt. 
Idcirco  reversus  etiam  liberos  habebit 
in  potestate ;  quia  postliminium  fingit 
eum  qui  captus  est,  semper  in  civitate 
fuisse.  Si  vero  ibi  decesserit,  exinde  ex 
(~|Uo  captus  est  pater,  filius  sui  juris 
fuisse  videtur.  Ipse  quoipie  tilius  ne- 
8 


5.  If  a  jiai-ent  is  taken  prisoner,  al- 
though he  becomes  the  slave  of  the  en- 
emy, yet  his  paternal  power  is  only  sus- 
pended, owing  to  the  jus  postUmuiii ; 
for  captives,  when  they  return,  are  re- 
stored to  all  their  former  rights.  Thus, 
on  his  retui-n,  the  father  will  have  his 
children  in  his  power  :  for  the  postUmi- 
nmvi  supposes  that  the  captive  ha^ 
never  been  absent.  If,  however,  a  priso- 
ner dies  in  captivity,  the  sou  is  considered 
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posve  si  ab  hostibus  captus  fuerit,  simi- 
litei-  dicimus  propter  jus  postliminii,  jus 
quoque  potestatis  parentis  in  suspense 
esse.  Dictum  est  autem  postliminium  a 
LIMINE  et  POST.  Unde  eum  qui  ab  hosti- 
bus captus  in  fines  nostros  postea  per- 
venit,  postliminio  reversum  recte  dici- 
mus ;  nam  limina  sicut  in  domibus  finem 
quemdam  faciunt,  sic  et  imperii  finem 
limen  esse  veteres  voluerunt.  Hinc  et 
limes  dictus  est,  quasi  finjs  quidam  et 
terminus  ;  ab  eo  postliminium  dictum, 
quia  eodem  limine  revertepatur,  quo 
amissus  fuerat.  Sed  et  qui  captus  vic- 
tis  hostibus  recupei'atur,  postliminio 
rediisse  existimatur. 


Gai.  i.  129  ;  D.  xlix.  15. 


to  have  been  independent  from  the  time 
when  his  father  was  taken  prisoner.  So, 
too,  if  a  son,  or  g-randson,  is  taken  pri- 
soner, the  power  of  the  parent,  by 
means  of  the  jus  postliminii,  is  only  in 
suspense.  The  term  postliminium  is 
derived  from  post  and  limen.  "We  there- 
fore say  of  a  person  taken  by  the  enemy, 
and  then  returning  into  our  territory, 
that  he  is  come  back  by  postlimiiiiuiii. 
For,  just  as  the  threshold  forms  the 
boundary  of  a  house,  so  the  ancients 
have  termed  the  boi^ndary  of  the  empire 
a  threshold.  Whence  limes,  also,  is  de- 
rived, and  is  used  to  signify  a  boundary 
and  limit.  Thence  comes  the  y^ovd  post- 
liminium, because  the  prisoner  returaed 
to  the  same  limits  whence  he  had  been 
lost.  The  prisoner,  also,  who  is  retaken 
on  the  defeat  of  the  enemy,  is  considered 
to  have  come  back  by  postliminium. 
29.  3  ;  D.  xlix.  15.  26. 


By  the  jits  postliminii,  property  taken  in  war,  and  retaken  from  the 
enemy,  was  restored  to  the  original  owners  (see  Bk.  ii.  Tit.  1. 17) ;  and 
captives,  on  their  return  to  their  own  country,  were  re-established  in 
all  their  former  rights.  When  the  captive  returned,  all  the  time  of  his 
captivity  was,  in  the  eye  of  the  law,  blotted  out,  and  he  was  exactly  in 
the  position  he  would  have  held  if  he  had  not  been  taken  captive. 
(D.  xlix.  15.  21.  6.)  The  manner  of  his  return  was  quite  immaterial. 
Nihil  interest  guomodo  captivus  reversus  est.  (D.  xlix.  15.  26.)  When  the 
father  returned,  he  resumed  all  his  rights  over  his  property,  and  his 
jxdria  potestas  over  his  children  ;  when  a  child  returned,  he  regained 
his  rights  of  succession  and  agnation,  and  at  the  same  time  he  fell 
again  under  the  patria  potestas  of  his  father.  (D.  xlix.  15.  14.)  If  the 
captive  did  not  return  from  captivity,  the  law  considered  him  to  have 
died  at  the  moment  of  his  captivity  commencing,  a  point  important, 
with  regard  to  testaments  (see  Bk.  ii.  Tit.  12.  5) ;  and  also  as  making 
children  sui  juris,  and  giving  them  all  property  acquired  by  them,  from 
the  time  of  the  parent's  captivity,  Gains  says  that  in  his  time  this 
point  in  favor  of  the  children  was  not  established  (Gai.  i.  129) ;  but, 
at  any  rate,  it  was  so  when  Ulpian  wrote.     (D.  xlix.  15.  18.) 


6.  Prseterea  emancipatione  quoque 
desinunt  liberi  in  potestate  parentura 
esse.  Sed  emancipatio  an  tea  quidem 
vel  per  antiquam  legis  observationem 
procedebat,  quae  per  imaginarias  vendi- 
tiones   et  intercedentes    manumissiones 


6.  Children,  also,  cease  to  be  under 
the  power  of  their  parents  by  emancipa- 
tion. Formerly  emancipation  was  effect- 
ed, either  by  adopting  the  process  of  the 
ancient  law,  consisting  of  imaginai-y 
sales,  each  followed  by  a  manumission. 
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celeb rabatur,  vel  ex  impenali  resci-iptr).  or  by  impei-ial  rescnpt ;  but  we,  in  our 

Nostra    autem    providentia  et    hoc    in  wifmloiii,    have  introiluced   a  reform  on 

nuilius  per  constitutionem  reformavit,  ut  this  point  \>y  one   of  oui"  constitutionH. 

fictione   pristina  explosa,  recta   via  ad  The  old  tictitiouH  process  is  now  done 

competentes  judices  vel  magistratus  pa-  away  with,  and  parents  may  now  ai>pear 

rentes  intrent,  et  sic  filios  sues  vel  filias,  directly  before  a  proper  judge  or  niagis- 

vel  nepotes,  vel  neptes  ac  deinceps  sua  trate,  and  free  from  their  power  their 

manu   demitterent.     Et  tunc   ex   edicto  children,  or  grandchildi-en,  oj-  othei-  de- 

prsetoris  in  hujus  filii  vel  filise  vel  nepo-  scendants.     And  then,  according  to  the 

tis  vel  neptis  bonis,  qui  vel  quae  a  pa-  prgetorian  edict,  the  i^arent  has  the  same 

rente  manumissus  vel  manumissa  fuerit,  rights  over  the  goods  of  those  whom  he 

eadem  jura    pi-sestantur  jiarenti,    quas  emancipates*,  as  the  patron  has  over  the 

tribuuntur  patrono  in  bonis  liberti ;  et  goods   of    his  freedman.     And  fui'ther, 

praeterea,  si  impubes  sit  filius  vel  filia  if  the  child  or  children  emancipated  ai-e 

vel  ceteri,  ipse  pai-ens  ex  manumissione  within  the  age  of  puberty,  the  parent, 

tutelam  ejus  nanciscitur.  by  the  emancipation,  becomes  their  tutc)r. 

Gai.  i.  132.  134.  ;  D.  xxxvii.  12.  1  ;  D.  xxvi.  4.  3    10  ;  C.  viii.  49.  5.  6. 

We  have  no  trace  of  any  other  form  of  giving  freedom,  in  early 
times,  than  that  of  emancipation.  In  the  law  of  the  Twelve  Tables 
we  find  it  laid  down,  ^  Si  pater  filium  ter  venumduit  (sells)  liher  esto.^ 
The  father  might  sell  his  son,  and  he  would  then  be  in  the  inancipmm 
of  the  purchaser ;  but  when  the  purchaser  freed  him,  the  son  would 
fall  again  under  his  father's  power.  This  might  happen  over  and  over 
again  ;  but  the  Twelve  Tables,  whether  making  a  new  enactment,  or 
sanctioning  an  old  custom,  declared  that  after  a  third  sale  the  father's 
power  was  extinguished  for  ever.  This  may  perhaps  have  been  origin- 
ally intended  as  a  kind  of  check  on  the  father  abusing  his  power  of 
selling  his  son,  and  have  been  afterwards  used  as  a  means  of  giving 
freedom  by  a  fictitious  sale  ;  or  it  may  have  been  expressly  enacted  in 
the  Twelve  Tables  to  extinguish  all  doubts  whether  the  custom  of  free- 
ing from  a  father's  power  by  three  sales  was  valid.  In  the  form  the 
fictitious  sale  took  in  the  times  of  historical  certainty,  the  father  three 
times  sold  his  son  to  a  fictitious  purchaser,  who,  between  the  first  and 
the  second  sale,  and  also  between  the  second  and  the  third,  manumitted 
the  son,  i.e.  discharged  him  from  his  power  as  a  master  which  he  had 
acquired  by  the  sale.  After  the  third  sale,  the  son  was  in  the  manci- 
pium  of  the  fictitious  purchaser,  and  if  this  purchaser  had  manumitted 
him,  he  would  have  been  the  son's  patron.  But  as  the  father  generally 
wished  to  be  the  patron  of  his  son,  the  relation  giving  him,  among 
other  things,  the  right  of  succeeding  to  the  son  if  intestate  and  child- 
less, the  purchaser,  instead  of  manumitting  him,  resold  {remancipavit) 
him  to  the  father,  who  then  himself  manumitted  him,  and  became  his 
patron.  In  cases  where  the  fictitious  purchaser  manumitted  the  third 
time,  he  was  considered  as  a  trustee  for  the  father  of  all  the  rights  of 
patronage.  Originally,  an  express  contract  was  made,  contractafiduda, 
to  bind  the  purchaser  to  remancipate  or  to  manumit,  reserving  the  rights 
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of  patronage  to  the  father,  as  the  case  might  be  ;  but  in  later  times  the 
purchaser  was  considered  bound  by  an  implied  contract,  and  the  prae- 
torian edict,  as  we  learn  from  the  text,  secured  to  the  father  in  all 
cases  the  rights  of  patronage. 

As  the  law  of  the  Twelve  Tables  spoke  only  of  a  son,  it  was  con- 
sidered by  a  strict  interpretation  of  the  term  '  son,'  that  one  sale  instead 
of  three  was  sufficient  in  the  case  of  a  daughter  or  grandchild.  (G.  i. 
132.) 

Anastasius  introduced  a  new  mode  of  freeing  the  child  from  the 
power  of  the  father.  The  emperor  issued,  in  cases  where  he  thought 
it  proper,  a  rescript  authorizing  the  emancipation ;  and  this  receipt 
being  registered  by  a  magistrate,  the  process  was  complete.  (C.  viii. 
49.  5.) 

Justinian,  in  giving  the  greatest  possible  facility  to  emancipation, 
preserved  all  the  effects  which  the  process  had  had  under  the  old 
system  of  fictitious  sales.  Both  under  his  system  and  that  of  Anasta- 
sius, a  child  could  be  emancipated  in  his  absence,  which  was  not  pos- 
sible in  the  times  when  the  old  forms  of  manumission  were  strictly 
observed. 


7.  Admonendi  autem  sumus,  liberum 
arbitrium  esse  ei  qui  filium  et  ex  eo 
nepotem  vel  neptem  in  potestate  habebit, 
filium  quidem  potestate  dimittere,  ne- 
potem vero  vel  neptem  retinere ;  et  ex 
diverso  filium  quidem  in  potestate  reti- 
nere, nepotem  vero  vel  neptem  manu- 
mittei-e.  vel  omnes  sui  juris  efficere. 
Eadem  et  de  pronepote  et  pronepte 
dicta  esse  intelligantur. 


8.  Sed  et  si  pater  filium  quem  in  potes- 
tate habet.  avo  vel  proavo  naturali,  se- 
cundum nostras  constitutiones  super  his 
habitas,  in  adoptionem  dederit  :  id  est, 
si  hoc  ipsum  actis  intervenientibus  apud 
competentem  judicem  manifestaverit, 
praesente  eo  qui  adoptatur  et  non  con- 
tradicente,  nee  non  eo  praesente  qui 
adoptat,  solvitur  jus  potestatis  patris 
naturalis ;  transit  autem  in  hujusmodi 
parentem  adoptivum,  in  cujus  persona 
et  adoptionem  esse  plenissimam  antea 
diximus. 


7.  It  is  also  to  be  observed,  that  a 
parent  having'  in  his  power  a  son,  and 
by  that  son  a  grandson  or  grand- 
daug-hter,  may  emancipate  his  son,  and 
retain  in  his  power  his  grandson  or 
granddaughter  ;  or,  conversely,  he  may 
emancipate  his  grandson  or  grand- 
daughter, and  retain  his  son  in  his 
power  ;  or,  he  may  make  them  all  inde- 
pendent. And  it  is  the  same  in  the  case 
of  a  great-grandson,  or  a  great-grand- 
daughter. 

8.  If  a  father  has  a  son  in  his  power, 
and  gives  him  in  adoption  to  the  son's 
natural  grandfather  or  great-grand- 
father, in  conformity  with  our  consti- 
tutions enacted  on  this  subject,  that  is, 
if  he  declares  his  intention  in  a  formal 
act  before  a  competent  judge,  in  the 
presence  and  without  the  dissent  of  the 
person  adopted,  and  also  in  the  presence 
of  the  pei'son  who  adopts,  then  the  right 
of  paternal  power  is  extinguished  as  to 
the  natural  father,  and  passes  from  him 
to  the  adoptive  father ;  with  regard  ta 
whom,  as  we  have  before  observed, 
adoption  preserves  all  its  effects. 


C.  viii.  47.  11. 
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The  adoptive  father  coiil<l  not  acquire  any  patria  poteslas  by  fictitious 
sales ;  he  could  only  extinguish  that  of  the  natural  father.  In  order  to 
gain  it  himself,  he  had  recourse  to  another  fictitious  process,  called  in 
jure  cessio.  He  claimed  the  child  as  his  before  a.  magistrate,  and  the 
natural  father  not  withstanding  the  claim,  the  child  was  given  into  the 
patria  potestas  of  the  adoptive  father.  For  the  change  made  by  Jus- 
tinian in  the  law  of  adoption,  see  Tit.  11.  1, 

9.  lllud   autem  scire  oportet,  quod  si        9.  It  must  be  observed,  that,  if  your 

nurus  tua  ex  filio  tuo  conceperit,  et  filiura  dauyhter-in-law  becomes  pregTiant,  and 

postea  emancipaveria  vel  in  adoptionem  if  during  her  pregnancy  you  emancipate 

dederis  praegnante  nuru  tua,  nihilominus  your  son,  or  give  him  in  adoption,   the 

quod  ex  ea  nascitur,   in   potestate   tua  child  will  be  bom  in  your  power ;  but  if 

nascitur ;  quod  si  post  emancipationem  the  child  is  conceived  subsequently   to 

vel  adoptionem  conceptus  fuerit,  pati-is  the  emancipation  or  adoption,  he  is  bora 

sui  emancipati  vel  avi  adoptivi  potestati  in  the  powei-  of  his  emancipated  father, 

gabjicitur ;  et     quod    neque    natui-ales  or  his  adoptive  grandfather.     Children, 

liberi   neque   adoptivi  ullo  pene   mode  natural   or  adoptive,   have     almost   no 

possunt  cogei-e  parentes  de  potestate  sua  means   of  compelling    their  parents  to 

eos  dimittere.  fi-ee  them  from  their  power. 

Gai.  i.  135.  137;  D.  i.  7.  31.  33. 

The  rights  of  a  child  were  always  determined  by  reference  to  the 
moment  of  conception,  not  of  birth,  when  he  was  born  in  justo  matri- 
monio,  because  he  then  followed  the  condition  of  his  father.  But  \vhen 
he  followed  the  condition  of  his  mother,  as  he  did  when  he  was  born 
out  oijustum  matrimonium,  reference  was  had  to  the  time  of  his  birth 
(Gr.  i.  89),  or,  in  the  later  law,  to  the  time  of  his  conception,  of  his 
birth,  or  to  any  intermediate  time,  as  might  be  most  favorable  to  him. 
(See  Tit.  4.  pr.) 

The  exceptional  cases  alluded  to  in  the  words  neqiie  ullo  pene  modo 
only  occurred  where  the  father  attempted  to  make  a  base  use  of  his 
power  over  his  children,  or  abandoned  them  (C.  xi.  40.  6  ;  viii.  52.  2) ; 
or  when  a  person,  adopted  under  the  age  of  puberty,  on  attaining  that 
age,  compelled  his  adoptive  father  to  emancipate  him.     (D.  i.  7.  33.) 


Tit.  XIII.  DE  TUTELIS. 

Transeamus  nunc  ad  aliam  divisionem  Let  us  now  proceed  to  another  6.\\\- 

personarum  ;  nam  ex  his  personis  quEb  sion  of  persons.     Of  those  who  are  not  in 

in  potestate  non  sunt,  qusedam  vel  in  the  power  of  a  pai-ent^  some  are  under  a 

tutela  sunt  vel  in  curatione,   qusedam  tutor,  some  under  a  cui-ator,  some  under 

neutro  jui'e  tenentur.   Videamus  ergo  de  neither.     Let  us  treat,    then,   of  those 

his  qui  in  tutela  vel  ciu-atione  sunt :  ita  persons  who  are  under  a  tiitor   or   cur- 

enim   intelligemus  ceteras  personas  quse  ator  ;  for  we  shall   thtis   ascertain  who 

neutro  jure  tenentur.     Ac  prius  dispici-  are  they  who  are  not  subject  to  either, 

amus  de  his  quae  in  tutela  sunt.  And  first  of  pei-sons  under  a  tutor. 

Gai.  i.  142,  143. 
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This  is  rather  a  subdivision  of  persons  ml  juris  than  another  division 
of  persons  generally.  There  were  some  persons  who  were  exempt  from 
the  patria  potedas,  and  yet  required  constant  protection  and  assistance. 
When  this  arose  from  youth,  or,  in  the  old  law  of  Rome,  from  the  inca- 
pacity supposed  always  to  attach  to  females  {propter  animi  levitatem, 
Gai.  i.  144),  the  protector  was  called  a  tutor;  when  it  arose  from  men- 
tal incapacity,  he  was  called  a  curator.  The  two  offices  greatly  resem- 
bled each  other,  but  there  was  one  leading  distinction  between  them. 
The  tutor  was  said  to  be  given  to  the  person ;  he  not  only  administered 
the  property  of  the  pupil,  but  he  also  supplied  what  was  wanting  to 
complete  the  pupil's  legal  character.  The  curator  was  said  to  be  given 
to  the  property ;  his  duty  was  exclusively  to  see  that  the  person  under 
his  care  did  not  waste  his  goods.     (See  Introd.  sec.  43.) 

1.  Est  autem  tutela  (at  Servius  defini-  1.  Tutelage,  as  Servius  has  defined  it, 
vit)  vis  ac  potestas  in  capite  libero,  ad  is  an  aiithority  and  power  over  a  free 
tiiendum  euni  qui  propter  £etatem  se  de-  person,  given  and  permitted  by  the  civil 
fendere  nequit,  jure  civili  data  ac  per-  law,  in  order  to  protect  one  whose  tender 
jj^jgga.  years  prevent  him  defending  himself. 

D.  xxvi.  1.  1. 

By  a  free  person  is  meant  here  one  sui  juris.  The  power  of  a  tutor 
(vis  ac  potestas  being  merely  a  redundant  expression)  was  either  given 
(data)  by  the  civil  law,  when  it  devolved  on  the  next  of  kin,  or  allowed 
(permissa)  by  that  law,  when  it  was  conferred  by  testament. 

2.  Tutores  autem  sunt,  qui  eam  vim  2.  Tutors  are  those  who  have  this  au- 
ac  potestatem  habent,  exque  ipsa  re  no-  thority  and  power,  and  they  take  their 
men  ceperunt.  Itaque  appellantur  tu-  name  from  the  nature  of  their  office  ;  for 
tores,  quasi  tuitores  atque  defensores,  they  are  called  tutors,  as  being  protec- 
sicut  ffiditui  dicuiitur  qui  sedes  tuentm-.  tors   {tuitores)    and   defendei-s,  just  as 

those  who  have  the  care  of  the  sacred 
edifices  are  called  cBditui. 

3.  Permissum  est  itaque  parentibus,  3.  Parents  may  give  tutors  by  testa- 
liberis  impuberibus  quos  in  potestate  ment  to  such  of  their  children  as  have 
habent,  testamento  tutores  dare,  et  hoc  not  attained  the  age  of  puberty,  and  are 
in  filios  filiasque  procedit  omnimodo.  under  their  power.  And  this,  without 
Nepotibus  tamen  neptibusque  ita  de-  any  distinction,  in  the  case  of  all  sons 
mum  parentes  possunt  testamento  tuto-  and  daughters.  But  grandfathers  can 
res  dare,  si  post  mortem  eorum  m  patris  only  give  tutoi-s  to  their  grandchildren 
sui  potestatem  non  sunt  recasuri.  Itaque  when  these  will  not  fall  under  the  power 
si  filius  tuus  mortis  tuse  tempore  in  po-  of  their  father  on  the  death  of  the  grand- 
testate  tua  sit,  nepotes  ex  eo  non  pote-  father.  Hence,  if  your  son  is  in  your 
runt  testamento  '  tuo  tutorem  habere,  power  at  the  time  of  your  death,  your 
quamvis  in  potestate  tua  fuerint :  scili-  gi-andchildren  by  that  son  cannot  have  a 
cet,  quia  mortuo  te  in  potestatem  patris  tutor  appointed  them  by  youi-  testament, 
sui  recasuri  sunt.  although  they  were  in  your  power ;  be- 
cause, at  your  decease,  they  wiU  fall 
under  the  power  of  their  father. 

Gai.  i.  144.  146. 
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The  law  of  the  Twelve  Tables  said,  •  Uti  legcmit  super  pecunia  tutelace 
sues  rei,  ita  jus  estn.'  None  but  the  head  of  the  family  could  appoint  a 
tutor  by  testament,  and  for  none  but  cljildren,  or  descendants  in  his 
power,  who  were  inchided  in  the  term  sua  res.  Further,  he  could  only 
appoint  a  tutor  for  those  who,  on  his  death,  became  sui  juris,  and  were 
under  age. 

4.  Cum   autein   in   compluribus    aliis        4.  Posthumous  children,  as  in  many 
causis  postumi  pro  jam  natis  habentur,     other  respects,  so  also  in  this  resfject, 
et  in  hac  causa  placuit  non  minus  postu-     are  considered  as  already  bom  before 
mis  qua'm  natis  testamento  tutores  dari     the  death   of  their  fathers ;  and  tutoi-s 
jiosse  :  si  modo  in  ea  causa  sint  ut,  si  vi-    may  be  given  by  testament  to  posthu- 
vis  parentibus  nascerentui-  sui  et  in  po-    mous  ciiildien,  as  well  as  to  children  al- 
testate  eorum  tierent.  ready  bom,  provided  that  the  posthu- 
mous childi-en,  had  they  been  born  in  the 
lifetime  of  their  father,  would  have  been 
sui  hei-edes,  and  in  their  fathei-'s  power. 

Gai  i.  147. 

It  was  a  maxim  of  Roman  law  that  nothing  could  be  given  by  testa- 
ment to  an  uncertain  person,  and  a  posthumous  child  was  looked  on  in 
this  light,  so  much  so  that  he  could  not  be  heir,  nor  take  a  legacy,  nor 
have  a  tutor  appointed  by  will.  Afterwards  this  was  so  far  modified 
that,  as  regarded  the  chief  of  his  family,  he  was  looked  on  as  if  born 
in  the  father's  lifetime  (pro  jam  nato  habebatur) ;  that  is,  the  ascendant 
might  make  him  heir,  disinherit  him,  give  him  a  legacy,  or  appoint  a 
tutor  for  him. 

It  was  not  until  the  time  of  Justinian  that  the  posthumous  child  of  a 
stranger  was  capable  of  taking  under  a  testament.  (See  note  on  Bk. 
ii,  20.  28.)  The  words  compluribus  in  causis  are  extracted  from  Gaius ; 
Justinian  left  no  point  of  difference  between  the  posthumous  child  and 
the  child  born  in  its  father's  lifetime.  (C.  vi.  48.)  The  proper  mean- 
ing of  posthumus  is  '  born  after  the  death  of  a  person.'  Under  special 
legislation  it  received  the  artificial  sense  of  '  born  after  the  date  of  a 
testament.'     (Bk.  ii.  13.  2.) 

By  the  term  sui  heredes  were  meant  those  persons  who,  on  the  death 
of  the  head  of  the  family,  having  no  one  above  them  in  the  line  of 
ascent,  became  sui  juris,  and  were  the  necessary  heirs  of  the  deceased, 
if  intestate.     (See  Introd.  sec.  77.) 

5.  Sed  si  emancipato  filio  tutor  a  patre  5.  But  if  a  father  gives  a  tutor  by  tes- 
testamento  datus  fuerit,  confirmandus  tament  to  his  emancipated  son,  the  ap- 
est  ex  sententia  prajsidis  omnimodo,  id  pointment  must  be  confirmed  by  the 
est,  sine  inquisitione.  sentence  of  the  prceses  in  all  cases,  that 

is,  without  inquiiy. 

D.  xxvi.  3.  1. 
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The  emancipated  child  not  being  in  the  power  of  his  father,  could 
not,  strictly  speaking,  be  subject  to  the  father's  directions  as  to  his 
tutor ;  but  a  magistrate  had  power  to  carry  out  an  appointment  of  a 
tutor  in  a  testament  if  there  was  only  this  technical  objection  to  be  sur- 
mounted. The  wishes  of  a  father  were  considered  so  sure  an  indica- 
tion to  the  magistrate  of  the  fittest  person  to  be  tutor,  that  they  were 
always  carried  out  without  examining  into  the  suitability  of  the 
appointment  {sine  inguisitione),  unless  some  change  in  the  position  of 
the  tutor  since  the  making  of  the  testament  made  him  obviously  unfit 
for  the  office.     (D.  xxvi.  111.  8.  9.) 

A  father  could  appoint  by  testament  a  tutor  for  his  natural  children 
if  he  left  them  property ;  and  the  mother,  the  patron,  and  indeed  any 
one  who  left  property  to  infants  sui  juris,  might  appoint  a  tutor  ^y  tes- 
tament, and  the  magistrate  carried  out  the  appointment,  but  in  these 
cases  not  until  he  had  examined  all  the  circumstances  of  the  case.  (D. 
xxvi.  111.  2.  4.)  The  husband  might  also  by  testament  appoint  a  tutor 
to  his  wife  in  manu,  or  give  her  the  option  of  fixing  on  a  tutor.  (Gai. 
i.  148-154.) 


Tit.  XIV.  QUI  TESTAMENTO  TUTORES  DARI 
POSSUNT. 

Dari  autem  potest  tutor  non  solum  pa-  Not  only  a  father  of  a  family  may  be 
terfamilias,  sed  etiam  filiusfamilias.  appointed  tutor,  but  also  a  son  of  a 

family. 

The  office  of  tutor  was  looked  on  as  in  some  respects  a  public  one,  as 
the  tutor  supplied  what  was  wanting  to  the  persona  of  a  citizen ;  and  a 
filiusfamilias  was  always  capable  of  holding  any  public  office.  (D. 
i.  6.  9.) 

Any  one  could  be  made  a  tutor  with  whom  there  was  the  testamenti 
/actio  (D.  xxvi.  2.  21),  or,  in  other  words,  any  one  who  had  the  rights 
of  citizenship  sufficiently  to  enable  him  to  go  through  the  peculiar 
forms  of  Roman  law. 

"Women  could  not  be  appointed  tutors  according  to  the  old  law,  but 
the  emperors  would  confirm  the  power  of  a  mother  named  by  testament 
tutor  of  her  children.     (D.  xxvi.  1.  18.) 

1.  Sed  et  sei'vus  proprius  testamento  1.  A  man  may  also  by  testament  ap- 

cum  libertate   recte   tutor  dari   potest,  point  as  a  tutor  his  own  slave,  at  the 

Sed  sciendum  est  eum,  et  sine  libertate  same  time  giving-  him  his  liberty.     But 

tutorem  datum,  tacite  libertatem  direc-  it  must  be  observed,  that  if  a  slave  be 

tam   accepisse  videii,  et  per  hoc  recte  appointed  tutor  without  an  express  gift 

tutorem   esse.      Plane   si    per  eri-orem  of  liberty,  he  is  still  held  to  receive  by 

quasi  liber  tutor  datus  sit,  aluid  dicen-  implication  a  direct  freedom,  and  thus 
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dum  est.  Servus  autem  alienus  pure  can  legally  accept  the  office  of  tutor.  If, 
inutiliter  testaniento  datur  tutor  ;  sed  ita  however,  it  is  by  mistake,  and  from  the 
cum  liber  ei'it,  utiliter  datur.  Propriub  testator  supposing  him  to  be  free,  that 
autem  seVvus  inutiliter  eo  modo  tutor  he  is  appointed  tutor,  the  decision  would 
datur.  be    diffeient.      The   appointment   of   a 

slave  belonging  to  another  person,  a^ 
tutor  is  ineflectual,  if  unconditional ;  but 
is  valid  when  made  with  this  condition, 
'when  he  shall  be  free.'  If,  however, 
any  one  appoints  his  own  slave  with 
such  a  condition,  the  appointment  is  void 

D.  xxvi.  2.  32.  2. 

A  slave  was  incapable  of  holding  any  legal  office.  It  was  therefore 
necessary  to  enfranchise  him  in  order  that  he  might  become  a  tutor. 
If  the  appointment  were  made  without  express  enfranchisement,  it  was 
the  opinion  of  Paul  (D.  xxvi.  2.  32)  that  the  appointment  implied 
enfranchisement,  and  this  as  if  given  by  the  testator  himself  (directa), 
and  not  entrusted  to  his  heir  to  give  (fideicommismria).  Valerian  and 
Gallian  however,  decided  subsequently  by  a  rescript  (C.  vii.  4.  9),  that 
it  was  only  a  libertas  fideicommissaria  which  such  an  appointment  carried 
with  it.     Justinian  here  restores  the  authority  of  the  former  opinion. 

The  appointment  of  the  slave  of  another  carried  with  it  the  libertas 
fideicommissaria,  that  is,  it  was  incumbent  on  the  heir  to  purchase  and 
emancipate  the  slave,  who  could  then  discharge  the  office  of  tutor.  (D. 
xxvi.  2.  10.  4.)  If  the  heir  was  not  able  to  purchase  the  slave,  then 
the  slave  could  not  act  as  tutor  until  he  gained  his  freedom  in  sonie 
other  way.  Even  if  the  testator  had  not  used  the  words  cu7n  libei-  enU, 
or  some  corresponding  expression,  he  was  presumed  to  have  intended 
to  use  them,  unless  a  contrary  intention  appeared.  (D.  xxvi.  2. 10.  4  ; 
Cod.  vii.  4.  9.)  If  a  testator  said  of  his  own  slave  that  he  was  to  be 
tutor  when  free,  this  showed  that  the  testator,  who  had  the  power  to 
enfranchise  him,  did  not  choose  to  exercise  it ;  and  as  he  thus  volun- 
tarily made  his  own  appointment  void,  the  law  would  not  h^p  him. 

2.  Furiosus  vel  minor  viginti  quinque  2.  If  a  madman  or  a  person  under  the 
annis  tutor  testamento  datus  tutor  erit,  age  of  twenty-live  yeai*s  is  by  testament 
cum  compos  mentis  aut  major  viginti  appointed  tutor,  the  one  is  to  begin  to 
quinque  annis  factus  fuex'it.  act  when  he  becomes  of  sound  mind,  and 

the  other  when  he  has  completed  his 
tw^enty-fifth  year. 

D.  xxvi.  1.  11 ;  xxvi.  2.  32.  2. 
Meanwhile  the  magistrate  would  appoint  another  tutor.  (See  Tit.  20.) 

3.  Ad  certum  tempus,  seu  ex  certo  3.  There  is  no  doubt  that  a  tutor  may 
tempore  vel  sub  conditione,  vel  ante  be  appointed  either  until  a  certain  time, 
heredis  institutionem  posse  dari  tutorem  or  from  a  certain  time,  or  conditionally, 
non  dubitatur.  or  before  the  institution  of  an  heir. 
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The  old  law  regarded  the  naming  the  persons  designed  to  take  as 
heirs  under  the  testament  as  the  base  of  the  testament,  and  passed 
over  every  declaration  of  the  testator  s  wishes  placed  before  this  as  out 
of  due  order  and  entirely  void.  The  Proculians  (G-ai.  ii.  231)  thought 
this  ought  not  to  be  extended  to  the  appointment  of  a  tutor,  and  Jus- 
tinian did  away  vvith  the  doctrine  altogether. 

4.  Certae  autem  rei  vel  causae  tutor  4.  A  tutor  cannot  be  appointed  for  a 
dari  non  potest,  quai  personse  non  causae  particular  thing  or  business,  as  it  is  to  a 
vel  i-ei  datui'.  person,  and  not  for  a  business  or  a  thing, 

that  a  tutor  is  appointed. 

D.  xxvi.  2.  12.  14. 

The  tutor  had  to  take  charge  of  the  whole  interests  of  the  pupil,  and 
complete  his  persona,  and  therefore  to  appoint  him  to  take  charge  of 
his  interest  in  any  one  matter  only  was  inconsistent  with  the  nature  of 
his  office,  and  such  an  appointment  was  void.  (D.  xxvi.  2.  13.)  If, 
however,  the  property  of  the  pupil  was  situated  in  provinces  far  apart 
from  each  other,  a  separte  tutor  might  be  appointed  to  take  care  of  his 
interests  in  each  province.     (D.  xxvi.  2.  15.) 


5.  Si  quis  filiabus  suisvel  filiis  tutores 
dederit,  etiam  postumae  vel  postumo 
dedisse  videtur ;  quia  tilii  vel  filiae  ap- 
pellatione  postumus  vel  postuma  cou- 
tinetur.  Quod  si,  nepotes  sint,  an  ap- 
jwllatione  liliorum  et  ipsis  tutores  dati 
sunt?  Dicendum  est  ut  ipsis  quoque 
dati  videantur,  si  modo  liberos  dixit: 
ceterum  si  filios,  non  continebuntur ; 
aliter  enira  filii,  aliter  nepotes  appellan- 
tur.  Plane  si  postumis  dederit,  tarn 
tilii  postumi  quam  ceteii  liberi  con- 
tinebuntur. 


5.  If  any  one  appoint  a  tutor  to  his 
sons  or  daughters,  he  is  held  also  to 
appoint  him  as  tutor  to  his  posthumous 
children ;  because,  under  the  appella- 
tion of  a  son  or  daughter,  a  posthumous 
son  or  daughter  is  included.  But  if 
there  are  grandchildi-en,  are  they  in- 
clued  in  the  appointment  of  a  tutor  to 
sons?  "We  answer,  that  under  an  ap- 
pointment to  children,  grandchildi-en 
are  included,  but  not  under  an  appoint- 
ment to  sons ;  for  son  and  grandson  are 
quite  distinct  woi-ds.  But,  if  a  testator 
appoints  a  tutor  to  his  posthumous 
descendants,  the  term  obviously  includes 
all  posthumous  children,  whether  sons 
or  grandsons. 


Tit.  XV.     DE  LEGITIMA  ADGNATORUM  TUTELA. 


Quibus  autem  testamento  tutor  datus 
nonsit,  his  ex  lege  duodecim  tabularum 
adgnati  sunt  tutores,  qui  vocantur 
legitimi. 


They  to  whom  no  tutor  has  been  ap- 
pointed by  testament,  have  their  agnati 
as  tutors,  by  the  law  of  the  Twelve 
Tables,  and  such  tu<^'"rs  are  called  '  legal 

tutors.' 


D.  xxvi.  4.  1  ;  Gat.  i.  155. 


Tutores  legitimi  was  a  general  term  applied  to  all  tutors  appointed  by 
law,  and  especially  by  the  law  of  the  Twelve  Tables,  or  according  to 
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some  inference  from  its  provisions,  as  in  the  case  of  patrons.  We  do 
not  know  the  exact  terms  of  the  law  of  the  Twelve  Tables  on  this 
subject. 


1.  Sunt  autem  adg-nati,  cognati  per 
vii-ilis  sexus  cog'nationem  conjuncti, 
(juasi  a  patre  cognati :  veluti  frater 
eodem  patre  natus,  patria  filius  neposve 
ex  eo ;  item  patruus  et  patrui  filius, 
neposve  ex  eo.  At  qui  per  feminini 
sexus  personas  cognatione  junguntur, 
non  sunt  adgnati,  sed  alias  natural!  juj-e 
cognati.  Itaque  amitse  tuae  filius  non 
est  tibi  agnatus,  sed  cognatus,  et  in- 
vicem  scilicet  tu  illi  eodem  jure  con- 
jungeris ;  quia  pui  nascuntui-,  patris 
non  matris  familiam  sequuntur. 


1.  Agnati  are  those  who  are  related 
to  each  other  through  males,  that  is,  are 
related  through  the  father,  as,  for  in- 
stance, a  brother  by  the  same  father,  or 
the  son  of  a  brother,  or  the  s(>n  of  such  a 
son  ;  or,  again,  a  father's  brother,  or  a 
father's  brother's  son,  or  the  son  of  such 
a  son.  But  those  who  are  related  to  us 
through  females  are  not  agnati,  but 
merely  cognati  by  their  natural  rela- 
tionship. Thus  the  son  of  a  father's 
sister  is  related  to  you  not  by  agnation, 
but  by  cognation,  and  you  are  so  related 
to  him  by  cognation  ;  as  children  belong 
to  the  family  of  their  father,  and  not  to 
that  of  their  mother. 


Gai.  i.  156. 

The  law  gave  the  rights  of  relationship,  such  as  inheritance  and 
appointment  as  tutors,  to  the  agnati  only.  All  persons,  related  by  ties 
of  blood,  were  cognati  to  each  other.  Within  this  larger  circle  the 
members  of  any  one  family  were  agnati  to  each  other.  A  family, 
in  this  sense,  consisted  of  all  persons  related  to  each  other,  by  having  a 
common  ancestor,  in  whose  power,  if  he  were  alive,  they  would  all  be. 
A  brother  and  sister,  for  instance,  were  agnati,  and  a  nephew  and 
aunt,  by  the  father's  side.  For  if  the  grandfather  were  alive  all  would 
be  in  his  power.  But  the  tie  was  dissolved  by  the  sister  or  aunt  marry- 
ing In  manuin  (see  Introd.  sec.  46) ;  and  as  the  children  of  females  would 
be  in  the  power  of  the  husband,  they  could  never  be  agnati  to  their 
mother  s  agnati,  except  by  adoption ;  and  hence  it  is  here  said  that 
agnati  are  related  through  males  only.  By  the  118th  Novel  Justinian 
abolished  the  distinction  between  agnati  and  cognati,  and  the  nearest 
in  blood  was  thenceforth  the  tutor  legltlmus. 


2.  Quod  autem  lex  ab  intestate  vocat 
ad  tutelam  adgnatos,  non  banc  habet 
significationem,  si  omnino  non  fecerit 
testamentum  is  qui  poterat  tutores  dare  ; 
ced  si,  quantum  ad  tutelam  pertinet, 
intestatus  decesserit ;  quod  tunc  quoque 
accidere  intelligitur,  cum  is  qui  datus 
est  tutor,  vivo  testatore  decesserit. 


2.  The  law  of  the  Twelve  Tables,  call- 
ing the  agnati  to  be  tutors  in  case  of 
intestacy,  does  not  refer  merely  to  the 
case  of  a  person  who  might  have  ap- 
pointed a  tutor,  dying  without  having 
made  any  testament  at  all,  but  also  to 
that  of  a  person  dying  intestate  only  so 
far  as  regards  the  appointment  of  a 
tutor,  and  this  includes  the  case  of  a 
tutor  nominated  by  testament  dying  in 
the  lifetime  of  the  testator. 


D.  xxvi.  4.  6. 
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It  was  necessary  to  state  expressly  that  the  testament  was  good,  as 
far  as  it  went,  and  that  the  law  remedied  its  deficiency  by  making  the 
agnati  tutors,  because  it  was  a  maxim  of  Roman  law  that  a  man  could 
not  die  partly  testate  and  partly  intestate. 

3.  Sed   adgnationis   quidein    jus  om-  3.     The  right  of  agnation  is  ordinarily 

nibus  modis  capitis  deniinutione  pleruin-  taken  away  by  every  capitis  dendnutio, 

que  perimitur,  nam  adgnatio  juris  est  or  change  of  status,   for  agnation   is  a 

nomen.     Cognationis*  vero  jus  non   om-  civil  right :  but  the  right  of  cognation  is 

nibus  modis  commutatur ;  quia  civilis  not  lost  by  every  kind  of  capitis  demi- 

ii-atio   civilia  quidem  jura    corrampere  wttiii),  for  although  civil  law  may  destroy 

postest,  naturalia  vero  non  utique.  civil   rights,  it   cannot  destroy  natural 

rights. 

Gai.  i.  158. 

The  tie  of  agnation  being  created  by  law,  could  also  be  dissolved 
by  it :  not  so  that  of  cognation,  which  was  a  tie  of  nature.  But  the 
law  could  take  away  the  legal  rights  attaching  to  the  natural  tie  ;  and 
this  it  did  in  the  case  of  the  maxima  capitis  deminutio.  (See  next 
Title,  6.) 

A  constitution  of  Theodosius  and  Arcadius  provided  that  the  mother, 
if  she  has  not  remarried,  and  undertakes  not  to  remarry,  may  have  the 
tutela  of  her  children  given  her.  (C.  v.  35.  2.)  And  Justinian,  by  the 
118th  Novel,  extended  this  to  the  grandmother,  as  well  as  the  mother, 
if  there  was  no  testamentary  tutor. 


Tit.  XVI.     DE  CAPITIS  DEMINUTIONE. 

Est  autem   capitis   deminutio  prions  The  capitis  deminutio  is  a  change  of 

status  commutatio,  eaque  tnbus  modis  status,  which  may  happen  in  three  ways : 

accidit :  nam  aut  maxima  est  capitis  de-  for  it  may  be  the  greatest  capitis  demi- 

minutio,  aut  minor  quam  quidam  mediam  nutio,  or  the  less,  also  called  the  middle, 

vocant,  aut  minima.  or  the  least. 

Gai.  i.  159. 

The  status  of  a  Roman  citizen  was  composed  of  three  elements :  Tiia 
stmt  qucB  kabemus:  libe)'tatem,  civitatem,  familiam  (D.  iv.  5.  11.)  The 
citizen  was  free,  he  had  his  position  as  a  civis,  he  had  his  position  in  a 
family.  Caput,  originally,  perhaps,  signifying  the  mention  made  of 
the  citizen  in  the  registers  of  the  census,  was  used  as  synonymous  with 
persona;  and  if  a  citizen  ceased,  lost  his  liberty  or  his  civic  rights,  or 
changed  his  family  position  by  adoption  or  emancipation,  he  under- 
went what  was  termed  a  capitis  deminutio,  this  capitis  demittutio  being 
termed  maxima,  media,  or  minima,  according  to  which  of  the  three  ele- 
ments of  status  it  was  that  was  primarily  affected. 
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1.  Maxima  capitis  deniinutio  est,  cum 
aliijuis  simul  et  civitatem  et  libertatem 
amittit ;  quod  accidit  in  his  qui  servi 
poense  efticiuntur  atrocitate  sententise, 
vel  libertis  ut  ingratis  erga  patronos 
Cdndemnatis,  vel  qui  se  ad  pretium  par- 
ticipandum  venumdari  passi  sunt. 


Gai.  i.  160 ;  D.  xxviii. 
See  Tit.  12.  3 ;  Tit.  3.  4  note. 

2.  Minor  sive  media  capitis  deminu- 
tio  est,  cum  civitas  quidem  amittitui", 
libertas  vero  retinetur :  quod  accidit  ei 
cui  aqua  et  igni  interdictum  fuerit,  vel 
ei  qui  in  insulam  deportatus  est. 


1.  The  greater  cajntis  deininutio  w, 
when  a  man  loses  both  his  citizenship 
and  his  libei"ty ;  as  they  do  who  V>y  a 
teri-ible  sentence  are  ma<le  '  the  sUives 
of  punishment  ; '  and  fi-eedmen,  con- 
demned to  slavery  for  ingratitude  to- 
wards their  patrons ;  and  all  those  who 
suffer  themselves  to  be  sold  in  order  to 
share  the  piice  obtained. 

3.  6.  6 ;  XXV  3.  7.  1. 


2.  The  less  or  middle  capitis  demimi^ 
tio  is,  when  a  man  loses  his  citizenship, 
but  retains  his  liberty  ;  as  is  the  case 
when  any  one  is  forbidden  the  use  of  fire 
and  water,  or  is  deported  to  an  island. 


Gai.  i.  161. 

In  this  kind  of  capitis  deminutio,  as  well  as  in  the  preceding,  the  posi- 
tion in  the  familia  was  lost,  its  rights  belonging  only  to  citizens.  In 
this  lesser  kind,  freedom  is  preserved ;  but  the  person  who  undergoes 
the  change  of  status  becomes  a  stranger,  peregrinus  fit.  (Ulp.  Reg. 
10.  3.)  It  was  a  maxim  of  Roman  law,  that  no  one  could  cease  to  be 
a  citizen  against  his  will.  Cimtatem  nemo  unquam  ullo  populi  jussu 
amittit  invitus.  (Cic.  pro  Dom.  29.)  The  condemned  was  therefore 
denied  the  necessaries  of  life,  until  he  was  driven  to  withdraw  himself 
from  the  city.  Id  autem  ut  essei  faciendum,  nan  ademptione  civitatis,  sed 
tecti,  et  aquce  et  ignis  inter dictione  faciebant.  (Cic.  pro  Dom.  30.)  The 
aquoe  et  ignis  interdictio  thus  became  a  form  by  which  a  sentence  of  per- 
petual banishment  was  inflicted.  The  deportatio  in  instdam  superseded 
this  form.  (D.  xlviii.  29.  2.)  The  person  who  was  banished  was  con- 
fined to  certain  limits,  out  of  which  he  could  not  stir  without  rendering 
himself  punishable  with  death.  This  must  be  kept  distinct  from  sim- 
ple relegatio,  which  was  also  an  exile  within  prescribed  limits,  but  did 
not  in  any  way  affect  the  status.  (D.  xlviii.  22.  7.  See  Tit.  12.  1 
and  2.) 


it.  Minima  capitis  deminutio  est  cum 
et  civitas  et  libertas  retinetur,  sed  status 
hominis  commutatur ;  quod  accidit  in  his 
qui,  cum  sui  juris  fuerint,  cceperunt 
alieno  juri  subjecti  esse,  vel  contra. 


3.  The  least  capitis  deininutio  is,  when 
a  person's  statics  is  changed  without  for- 
feiture either  of  citizenship  or  liberty ; 
as  when  a  person  sui  jiii'is  becomes  sub- 
ject to  the  power  of  another,  or  a  person 
alieni  juris  becomes  independent. 

Gai.  i.  162. 


The  status  was  changed  {commutatur)  by  the  change  of  family  posi- 
tion ;  but  the  person  who  underwent  this  form  of  capitis  deminutio  had 
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still  after  it  all  the  three  elements  of  status.  Whether  the  minima 
capitis  deminutio  involved  a  degradation  or  merely  a  change  has  been 
much  debated  by  commentators.  Savigny  (see  Poste's  Gains,  p.  108) 
Avas  of  opinion  that  capitis  deminutio  always  involved  a  degradation. 
The  French  commentators  take  the  other  view,  that  there  was  merely 
a  change  implied,  and  they  have,  perhaps,  if  not  the  better  arguments, 
the  clearer  authorities  on  their  side.  Therefore  Ulpian  says  the  minima 
capitis  deminutio  takes  place  salvo  statu.  (D.  xxxviii.  17.  1.)  What  is 
said  here  of  change  of  family  by  arrogation  and  emancipation  must  be 
extended  to  adoption.  (D.  iv.  5.  3.)  In  old  times,  the  vdfe  who 
passed  in  manum  viri,  or  the  freeman  who  was  given  in  mancipio,  under- 
Avent  this  minima  capitis  deminutio.     (GtAI.  i.  162.) 

After  the  words  vel  contra,  at  the  end  of  this  paragraph,  some  texts 
have  the  following  words :  veluti  si  fiUzisfamilias  a  patre  emancipatus 
fueidt,  est  capite  deminutus.  The  addition  is  probably  owing  to  some 
writer  having  perceived  that  it  was  only  in  the  case  of  emancipation 
that  it  was  true  that  when  a  person  became  sui  juris  he  was  capite 
minutus.  There  was  no  change  of  family  when  a  son  became  sui  juris 
on  the  death  of  his  father. 

The  person  w^ho  underwent  the  minima  capitis  deminutio  was,  in  the 
eyes  of  the  law,  a  new  person.  He  could  not,  therefore,  until  the 
praetor  permitted  an  action  against  him,  be  sued  for  debts  previously 
contracted.  (D.  iv.  5.  21.)  And  we  shall  see,  in  the  Second  Book,  that 
in  the  old  law  a  usufruct  was  extinguished  by  the  minima  capitis  demi- 
nutio of  the  usufructuary.  (Bk.  ii.  Tit.  4.  3.)  The  capite  m,inutus  also, 
as  we  shall  see  in  the  Third  Book  (Tit.  1.  9  and  10.  1),  forfeited  his 
place  in  intestate  succession,  except  so  far  as  he  was  helped  by  the 
praetor,  or  by  legislation. 

4.  Servus  autem  manumissus  capite  4.  A  slave  who  is  manumitted  is  not 
non  minuitur,  quia  nullum  caput  habuit.     said  to  be  capite  minutus,  as  lie  has  no 

*  caput,'  or  civil  existence. 
D.  iv.  5.  3.  1. 

5.  Quibus  autem  dignitas  magis  quam  5.  Those  whose  dignity  rather  than 
status  permutatur,  capite  non  minuun-  their  status  is  changed,  do  not  suffer  a 
tur;  et  ideo  senatu  motum  capite  non  capitis  deiainutio,  as  those,  for  instance, 
minui  constat.  who  are  removed  from   the   senatorial 

dignity. 
D.  i.  9.  3. 

Even  infamia  did  not  produce  a  capitis  deminutio  (D.  ii.  16.  103.) 

6.  Quod  autem  dictum  est  manere  cog-  6.  In  saying  that  the  right  of  cogna- 
nationis  jus  et  post  capitis  deminutionem,  tion  remains  in  spite  of  a  capitis  deminu- 
hoc  ita  est.  si  minima  capitis  deminutio  tio,  we  were  speaking  only  of  the  least 
interveniat ;  manet  enim  cognatio.    Nam  deiainutio,  after  which  the  cognation  sub- 
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si  maxima  capitis  deminutio  currat,  jus 
quofjue  cog-nationis  i)erit,  ut  puta  sei-vi- 
tute  alicujus  cognati ;  et  ne  quidem  si 
manumissus  fuerit,  recii^it  cog-nationem. 
Sed  et  si  in  insulam  quis  deportatus  sit, 
cognatio  solvitur. 


sists.  For,  by  the  greater  deminutio,  as, 
for  example,  if  one  of  the  cor/riati  h<;r;oni('S 
a  slave,  the  right  of  cognation  is  wholly 
destroyed,  so  as  not  to  be  recovered  even 
by  manumission.  So,  too,  the  right  of 
cognation  is  lost  by  the  less  or  middle 
deminutio,  as,  for  examjjle,  by  depoi-ta^ 
tion  to  an  island. 


D.  xxxviii.  8.  5.  7. 

A  change  of  the  civil  family  by  adoption  or  arrogation  never  dissolved 
the  natural  tie  of  cognatio,  or  destroyed  its  attendant  civil  rights;  but 
these  v\rere  destroyed  by  a  sentence  which  involved  the  loss  of  the  civitas. 
And  if  the  civitas  were  once  lost  and  then  regained,  the  restored,  or 
rather  new,  civis  was  in  all  respects  the  founder  of  a  new  family,  excej)t- 
ing  when  he  was  restitutus  in  inteffrum,  that  is,  restored  by  the  emperor 
to  the  same  position  that  he  had  formerly  held.     (See  Tit.  12.  1.) 


7.  Cum  autem  ad  adgnatos  tutela  per- 
tineat,  non  simul  ad  omnes  pertinet,  sed 
ad  eos  tantum  qui  proximiore  gradii 
sunt,  vel  si  plures  ejusdem  gradus  sunt 
ad  omnes :  veluti  si  plui-es  fratres  sunt 
qui  unum  gradum  obtinent,  ideoque 
pariter  ad  tutelam  vocantur. 


7.  The  right  to  be  tutor,  which  belongs 
to  the  agnati,  does  not  belong  to  all  at 
the  same  time,  but  to  the  nearest  in 
degree  only  ;  or,  if  there  are  many  in  the 
same  degi-ee,  then  to  all  in  that  degree. 
Several  brothers,  for  instance,  in  the 
same  degi-ee,  ai-e  all  equally'called  to  be 
tutor. 


Gai.  i.  164. 

The  principle  of  the  law  was,  that  those  persons  should  have  the 
burden  of  the  tutelage  who  had  the  hope  of  the  succession.  (Tit.  17. 
pr.)  The  nearest  in  degree  of  the  agnati  were  therefore  the  tutors  in 
case  of  intestacy.  The  nearest  in  degree  might,  however,  happen  to 
be  a  woman  or  an  infant,  and  then,  although  this  person  was  the  next 
in  succession  to  the  inheritance,  it  was  necessary  to  go  a  step  further 
off  to  find  the  tutor.     (D.  xxvi.  4.  1.  1.) 


Tit.  XVII.     DE  LEGITIMA  PATI10X0RU:\I  TUTELA. 


Ex  eadem  lege  duodecim  tabulai-um, 
libertorum  et  libertarum  tutela  ad  pa- 
tronos  liberosque  eorum  pertinet.  Qufe 
et  ipsa  legitima  tutela  vocatur,  non  quia 
nominatim  in  ea  lege  de  hac  tutula  cave- 
atur,  sed  quia  perinde  accepta  est  per 
interpretationem  atque  si  verbis  legis  in- 
troducta  esset.  Eo  enim  ipso  quod 
hf^i-editates  libertorum  libei-tarnmque, 
si  intestati  decessissent,  jusserat  lex  ad 


By  the  same  law  of  the  Twelve  Tables, 
the  tutelage  of  freedmen  and  freedwonu-n 
belongs  to  their  patrons,  and  to  the  child- 
ren of  their  patrons ;  and  this  tutelage 
is  called  legal  tutelage,-  not  that  the  law 
contains  any  express  provision  on  the 
subject,  but  because  it  has  been  as  firmly 
established  by  interpretation,  as  if  it  had 
been  introduced  by  the  express  words 
of  the  law.     For,  as  the  law  had  oi-dered 
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patronos  liberosve  eorum  pertinere,  cre- 
diderunt  veteres  voluisse  legem  etiam 
tutelas  ad  eos  pertinere:  cum  et  adg- 
natos  quos  ad  hereditatem  lex  vocat, 
eosdem  et  tutorea  esse  jussit;  quia  ple- 
i-umque  ubi  successionis  est  emolumen- 
tum,  ibi  et  tutelse  onus  esse  debet.  Ideo 
autem  diximus  plerumque,  quia  si  a 
femina  impubes  manumittatur,  ipsa  ad 
hereditatem  vocatur,  cum  alius  sit  tutor. 


Gai.  i.  16.5  ;  D. 


that  patrons  and  their  children  should 
succeed  to  the  inheritance  of  their  freed- 
men  or  freedwomen  who  should  die  in- 
testate, the  ancients  were  of  opinion  that 
the  intent  of  the  law  was  that  the  tute- 
lage also  belonged  to  them  ;  since  the  law 
which  calls  agnati  to  the  inheritance, 
also  appoints  them  to  be  tutors,  because, 
in  most  cases,  where  the  advantage  of 
the  succession  is,  there  also  ought  to  be 
the  burden  of  the  tutelage.  We  say  *  in 
most  cases,'  because,  if  a  person  below 
the  age  of  puberty  is  manumitted  by  a 
female,  she  is  called  to  the  inheritance, 
although  another  person  is  tutor. 

xxiv.  4.  1.  1.  3. 


The  law  gave  the  patron  the  right  of  succession  to  the  inheritance  of 
tlie  freedman;  and  as  the  right  of  succession  was  connected  with  the 
tutelage  in  the  case  of  the  agnati,  it  seemed  natural  to  connect  the  two 
in  the  case  of  the  patron. 


Tit.   XVIII.     DE  LEGITIMA  PARENTUM  TUTELA. 


Exemplo  patronorum  recepta  est  et 
alia  tutela,  quse  et  ipsa  legitima  vocatur ; 
nam  si  quis  filium  aut  filiam,  nepotem 
aut  neptem  ex  filio  et  deinceps  impnberes 
emancipaverit,  legitimus  eorum  tutor 
erit. 


In  imitation  of  the  tutelage  of  patrons, 
there  is,  too,  another  kind  which  also  is 
said  to  be  legal ;  for  if  a  parent  eman- 
cipate, below  the  age  of  puberty,  a  son, 
a  daughter,  a  grandson,  or  a  grand- 
daughter, who  is  the  issue  of  that  son, 
or  any  other  descendant,  he  is  their 
legal  tutor. 

Gai.  i.  175. 


It  was  not  the  sales  by  the  father  which  emancipated  the  son,  but 
the  subsequent  enfrachiseraent  after  these  sales  had  destroyed  the 
father's  power,  and  made  the  son  a  mancipium  of  the  fictitious  pur- 
chaser. Sometimes,  probably  generally,  the  purchaser  resold  {reman- 
cipavii)  the  son  thus  in  mancipio  to  the  father,  who  freed  him,  and  thus 
y^ecame  his  patronus  and  his  tutor  legitimus.  If  the  purchaser  did  not 
resell  him,  but  himself  emancipated  him,  he  became  the  patronus,  and 
so  the  tutor ;  but  as  the  whole  proceeding  was  but  a  form,  he  became 
only  a  tutor  fiduciarius.  (Gai.  i.  166.  172.  175 ;  Ulp.  Reg.  xi.  5 ;  D. 
xxvi.  4.  3.  1.) 
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Tit.  XIX.     DE  FIDUCIAKIA  TIJTELA. 


Est  et  alia  tutela  quae  fiduciaria  apel- 
latur ;  nam  si  parens  filium  vel  filiaiii, 
nepotem  vel  neptein  vel  deinceps  irnpu- 
beres  maniimiserit,  legitimam  nancisci- 
tiir  eorem  tutelam  :  quo  defuncto,  si  li- 
beri  virilis  sexua  ei  extant,  tiduciarii  tu- 
tores  filiorum  suorum,  vel  fratris  vel  so- 
roris  et  ceterorum  efficiuntiir.  Atqui 
patrono  legitime  tutore  mortuo,  liberi 
quoque  ejus  legitimi  sunt  tutores.  Quo- 
niam  filius  quidem  defuncti,  si  non  esset 
a  vivo  patre  emancipatus,  post  obitum 
ejus  sui  juris  efficeretur,  nee  in  fi-atrum 
potestatem  recideret,  ideoque  nee  in  tu- 
telam ;  libertus  autem,  si  servus  man- 
sisset,  utique  eodem  jui-e  apud  liberos 
domini  post  mortem  ejus  futurus  esset. 
Ita  tamen  hi  ad  tutelam  vocantur,  si 
perfectse  setatis  sunt.  Quod  nostra  con- 
stitutio  generaliter  in  omnibus  tutelis  et 
curationibus  observari  prsecepit. 


There  is  auothei-  kind  of  tutelage 
called  fiduciai-y  ;  for,  if  a  pai-ent  eman- 
cipate, below  the  age  of  puberty,  a  son 
or  a  daughter,  a  grandson  or  a  grand- 
daughtei-,  or  any  other  descendant,  he  is 
their  legal  tuto)' ;  bat  if,  at  his  death,  he 
leave  male  children,  they  become  the 
fiduciary  tutors  of  their  own  sons,  or 
brothei",  or  sister,  or  other  descendants 
of  the  deceased.  But  when  a  patron, 
who  is  a  legal  tutor,  dies,  his  children 
also  become  legal  tutors,  the  reason 
being  that  a  son,  who  has  not  been  eman- 
cipated in  his  fathei''s  lifetime,  becomes 
independent  at  the  death  of  his  father, 
and  does  not  fall  under  power  of  his 
brothers,  nor,  therefore,  under  their 
tutelage  ;  while  the  freedman,  had  he 
remained  a  slave,  would  also  have  been,, 
after  the  death  of  his  master,  the  slave- 
of  his  master's  children.  These  persons^ 
however,  are  not  called  to  be  tutora- 
unless  of  full  age,  a  rule  which  by  our 
constitution  applies  generally  to  all  tutors 
and  curators. 

D.  xxvi.  4.  3,  4 ;  C.  v.  30.  5. 

When  it  is  said  that  the  sons  become  the  fiduciary  tutors  of  their 
own  sons,  reference  is  made  to  the  case  of  the  grandsons  having  been 
emancipated  by  the  grandfather. 

The  person  who  emancipated  the  child  succeeded  to  all  the  rights  of 
a  patron  over  the  child ;  if  it  was  the  father,  then,  as  being  a  patron, 
he  was  included  in  the  terras  of  thelaw  of  the  Twelve  Tables,  and  was  a 
tutor  legitimus  (Gai.  i.  172 ;  D.  xxvi.  4.  3-10) ;  if  it  was  not,  he  was  a 
tutw  fiduciarius  (Gai.  i.  166),  a  tutor  bound  to  the  father  by  a  trust. 
In  the  case  of  a  slave,  the  children  of  a  patron  succeeded  to  the  rights 
of  patronage ;  but  this  did  not  extend  to  the  case  of  emancipated 
children :  the  children  not  emancipated  were  not  the  patrons  of  those 
who  were.  They  were  not  tutors,  therefore,  by  the  law  of  the  Twelve 
Tables,  and  the  word  fiduciarii  is  borrowed  from  its  more  proper  usage 
to  express  their  position,  and  is  in  this  case  merely  opposed  to  legitimi. 
(D.  xxvi.  4.  4.)  The  reason  given  in  the  text  for  their  being  only 
tutores  fiduciarii,  viz.  that  the  emancipated  infant  would  have  been  sui 
juris  if  he  had  not  been  emancipated,  is  manifestly  an  im.perfect  one. 
For  it  would  not  be  necessarily  true  when  a  grandfather  emancipated 
his  grandson,  who,  if  his  father  were  living,  would  not  on  the  grand- 
9 
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father's  death  become  sui  juris.  If  the  father  of  the  emancipated  child 
left  no  other  children  above  the  age  of  puberty,  the  nearest  agnatus,  as, 
for  instance,  the  father's  brother,  was  the  tutar,  and  he,  too,  was  called 
tlie  tutor  fiduciarius.     (Theoph.  Paraph.) 

The  perfecta  aetas  was  the  age  of  twenty-five  years. 

Tit.  XX.    DE  ATILIANO  TUTORE  ET  EO  QUI  EX  LEGE 
JULIA  ET  TITIA  DABITUR. 

Si  cui  nullus  omnino  tutor  fuerat,  ei  If  any  one  had  no   tutor  at  all,  one 

dabatur  in  urbe  quidem  Roma  a  prse-  was  given  hini,  in  the  city  of  Rome  by 

tore  urbano  et  maj  ore  parte  tribuaorum  t\\Q  pi-xtor  urhanus,  and  a  majoi-ity  of 

plebis,  tutor  ex  lege  Atilia ;  in  provinciis  the  tribunes  of  the  plebs,  under  the  lex 

vero  a  prsesidibus  provinciarum  ex  lege  Atilia ;  in  the  provinces,  by  the  prcesides 

Julia  et  Titia,  under  the  lex  Julia  et  Titia. 

Gai.  i.  185. 

The  date  of  the  lex  Atilia  is  unknown,  but  it  must  have  been  in  ex- 
istence in  the  year  of  the  city  557,  when  Livy  (xxxix.  9)  says  of  a 
■liberta  '  Post  patroni  mortem,  quia  nullius  in  manu  esset,  tutore  a  tribunis 
.et  prcetore  petiio.'  And  as  the  necessity  for  some  means  of  appointing 
.a  tutor,  where  one  was  not  appointed  by  testament  or  law,  must  have 
been  early  felt,  the  lex  Atilia,  or  one  similar  to  it,  must  probably  have 

■  existed  long  before  the  time  of  which  Livy  speaks.  The  date  of  the 
lex  Julia  et  Titia  was  probably  723  a.u.c.  As  there  were  ten  tribunes, 
the  majority  would  be  at  least  six. 

The  term  tutor  dativus  is  used  by  commentators  to  express  a  tutor 
given  by  the  magistrate  ;  this  term  being  used  by  Gaius  (i.  154)  to  ex- 
,press  tutors  given  by  testament. 

1.  Sed  et  si  testamento  tutor  sub  con-  1.  Again,  if  a  testamentary  tutor  had 

ditione  aut  die  certo  datus  fuerat,  quam-  been  appointed  conditionally,  or  for  a 

■  diu  conditio  aut  dies  pendebat,  ex  iis-  certain  time,  until  the  completion  of  the 
.  dem  legibus  tutor  dari  poterat.     Item  si  condition  or  arrival  of  the  time   iixed, 

pure  datus  fuerat,   quamdiu   ex   testa-  another  tutor  might  be  appointed  under 

mento  nemo  heres  existebat,  tamdiu  ex  the   same   laws.     Also,    if  a  tutor  had 

.iisdem  legibus  tutor  petendus  erat:  qui  been  given  unconditionally,  yet,  as  long 

■  desinebat  esse  tutor,  si  conditio  existeret,  as  no  one  had  accepted  the  inheritance, 
.aut  dies  veniret,  aut  heres  exist  eret.  as  heir  by  the  testament,  another  tutor 

might  be  appointed  for  the  interval. 
But  his  office  ceased  when  the  condition 
was  accomplished,  when  the  time  ar- 
rived, or  the  inhentance  was  entered 
upon. 

Gai.  i.  186  ;  D.  xxvi.  2.  11. 

'If  the  wishes  of  the  testator  were  declared  to  any  extent  respecting 
the  appointment  of  a  tutor,  this  entirely  excluded  the  tutores  legitimi, 
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and  every  deficiency  iii  the  declaration  was  remedied  by  the  interposi- 
tion of  the  magistrate.     (D,  xxvi.  2.  11.) 

No  testament  took  effect  until  an  Jieir  entered  on  the  inheritance. 
If  it  was  known  that  a  testament  existed  appointing  a  tutor,  this  ex- 
cluded the  agnati  from  being  tutors ;  but  the  tutor  under  the  testa- 
ment did  not  commence  his  tutela  until  the  testament  took  effect. 
Meantime  a  tutor  appointed  by  the  magistrate  took  care  of  the  pupil. 


^  2.  Ab  hostibus  quoque  tutore  capto, 
ex  his  legibus  tutor  petebatur  :  qui  desi- 
nebat  esse  tutor,  si  is  qui  captus  erat,  in 
civitatem  reversus  fuerat ;  namreveraus 
recipiebat  tutelam  j  ure  postliminii 


Gai. 


2.  If,  ag'ain,  a  tutor  was  taken  prisoner 
by  the  eneniy,  application  could  be 
made,  under  the  same  laws,  for  another 
tutor,  whose  office  ceased  when  the  first 
tutor  returned  from  captivity ;  for  on 
his  return  he  resumed  the  tutelage  by 
the  jits  'postliminii, 

.  187. 


For  an  account  of  the  jus  postliminii^  see  Title  12.  5. 


3.  Sedex  his  legibus  tutores  pupillis 
(iesierunt  dari,  posteaquam  primo  con- 
sules  pupillis  utriusque  sexus  tutores  ex 
inquisitione  dai-e  coeperunt,  deinde  prge- 
tores  ex  constitutionibus ;  nam  supra- 
dictis  legibus,  neque  de  cautione  a 
tutoribus  exigenda  rem  salvam  pupillis 
fore,  neque  de  compellendis  tutoribus  ad 
tutelse  administrationem  quicquam  cave- 
batur. 


3.  But  tutors  have  ceased  to  be 
appointed  undei-  these  laws,  since  they 
have  been  appointed  to  pupils  of  either 
sex,  first  by  the  consuls,  after  inquiry 
into  the  case,  and  afterwards  by  the 
praetors  under  imperial  constitutions. 
For  the  above-mentioned  laws  I'equired 
no  security  from  the  tutors  for  the  safety 
of  the  pupils'  property,  nor  did  they 
contain  any  provisions  to  compel  them 
to  accept  the  office. 


The  power  to  appoint  tutors  was  given  by  Claudius  to  the  consuls 
(Suet,  in  Claud.  23),  and  transferred  by  Antoninus  Pius  (Jul.  Capit.  in 
Vit.  M.  Ank)n.  10)  to  the  praetors. 


4.  Sed  hoc  jure  utimur,  ut  Romse 
quidem  prsefectus  urbi  vel  praetor 
secundem  suam  jurisdictionem,  in  pro- 
vinciis  autem  prsesides  ex  inquisitione 
tutores  crearent ;  vel  magistratus  jussu 
prsesidum,  si  non  sint  magnas  pupilli 
facultates. 


4.  Under  our  present  system  tutoi"s 
are  appointed  at  Rome  by  the  praefect  of 
the  city,  or  the  praetor,  according  to  his 
jurisdiction,  and,  in  the  pro\-inces,  by 
the  prcpsides  after  inquiry  ;  or  by  an  in- 
ferior magistrate,  at  the  command  of  the 
prcBses,  if  the  property  of  the  pupil  is 
only  small. 


D.  xxvi.  5.  1. 

The  prasfectus  urbi  was,  from  the  time  of  Augustus,  an  officer  who 
had  the  superintendence  of  the  city  and  its  police,  with  jurisdiction 
extending  one  hundred  miles  from  the  city,  and  power  to  decide  on 
both  civil  and  criminal  cases.  As  he  was  considered  the  direct  repre- 
sentative of  the  emperor,  much  that  previously  belonged  to  the  prceior 
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iirbanm  fell  gradually  into  his  hands.  The  jrr(Bfectus  urU  appointed 
tutors  in  cases  where  pupils  of  higher  rank  and  larger  fortunes  were 
concerned ;  the  prmtor,  when  the  pupils  were  of  humbler  station  and 
smaller  fortune ;  and  this  it  is  which  is  referi'ed  to  in  the  words  secun- 
dum suam  jurisdictionem. 

In  the  provinces  the  pi^ceses  appointed ;  but  until  Justinian  altered 
the  law  (see  next  paragraph),  not  only  could  not  municipal  magistrates 
appoint  without  the  authority  of  the  presses,  but  no  one  could  be  author- 
ized by  the  presses  unless  he  were  a  magistrate.     (D.  xxvi.  5.  8.) 

5.  Nos  autem  per  constittitionem  5.  But  by  one  of  our  constitutions, 
nostram,  et  hujusmodi  difficultates  ho-  to  do  away  with  these  distinctions  of 
minum  resecantes,  necexpectatajnssione  different  persons,  and  to  avoid  the  ne- 
prfEsidum,  disposuimus,  si  facultas  cessity  of  waiting-  for  the  order  of  the 
pupilli  vel  adulti  usque  ad  quingentos  ijrceses,  we  have  enacted,  that  if  the  pro- 
solidos  valeat,  defensores  civitatum  una  perty  of  the  pupil  or  adult  does  not  ex- 
ciim  ejusdem  civitatis  religiosissimo  ceed  live  hundred  solidi,  tutors  oi- 
antistite,  vel  alias  publicas  personas,  id  cui-atora  shall  be  appointed  by  the 
est,  magistratus  vel  juridicum  Alexan-  dpfenscn-es  of  the  city  acting  in  conjunc- 
drinse  civitatis,  tutores  vel  curatores  tion  with  the  holy  bishop,  or  by  other 
creare,  legitima  cautela  secundum  public  persons,  that  is,  by  the  magis- 
ejusdem  constutionisnormamprsestanda,  trates,  or,  in  the  city  of  Alexandria,  by 
videlicet  eorum  periculo  qui  earn  ac'ci-  the  judge  ;  and  legal  secui-ity  must  be 
piunt.  given  according  to  the  tenns  of  the  same 

constitution,  that  is  to  say,  at  the  risk  of 
those  who  receive  it. 
Cod.  i.  4.  30. 

The  constitution  of  Justinian  provided  that,  where  the  fortune  of  the 
person  requiring  a  tutor  or  curator  did  not  amount  to  more  than  500 
solidi  (the  aureus,  \l.  Is.  \d.  of  English  money,  after  the  time  of  Alex- 
ander Severus,  was  called  a  soUdus)  a  local  magistrate,  without  the 
authorization  of  the  prcBses,  could  appoint,  not  making  a  formal  exami- 
nation into  the  position  and  character  of  the  tutor  or  curator  (inquisitio), 
but  merely  takii:ig  a  money  security  for  his  faithful  performance  of  his 
duties. 

The  defensor  was  a  magistrate  appointed  for  two  years  out  of  the 
decuriones  of  a  city.  His  principal  business  was  to  act  as  a  check  on 
the  prases,  and  he  had  besides  a  limited  civil  and  criminal  jurisdiction. 

6.  Impuberes  autem  in  tutela  esse  6.  It  is  agreeable  to  the  law  of  nature, 
naturalijuri  conveniens  est,,  ut  is  qui  that  persons  under  the  age  of  puberty 
perfectiE  astatis  non  sit,  altei-ius  tutela  should  be  under  tutelage,  so  that  jier- 
regatur.  sons  of  tender  years  may  be  under  the 

govenunent  of  another. 

Gai.  i.    189. 

Gaius,  in  his  Institutes,  after  the  words  extracted  from  him  in  the 
text,  proceeds  to  contrast  with  the  tutelage  of  minors,  which  is  an  insti- 
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tutioTi  Tiatnrcil  and  necessary  in  all  communities,  the  tutelage  of  women, 
which  he  considers  founded  on  no  reasonable  basis.  The  original 
reason  of  this  tutelage  was  probably  the  incapability  of  women  to 
.share  in  the  proceedings  of  the  curia,  and  their  being  supposed  unfit 
to  go  through  solemn  forms.  In  default  of  a  testamentary  tutor — and 
it  may  be  mentioned  that  the  husband  could  by  testament  either  ap- 
point a  tutor  to  his  wife  in  manu,  or  give  her  the  option  of  choosing 
one  (GrAi-  i.  148  et  seq.) — the  nearest  a^naius  was  the  tutor,  women 
being  either  alieni  juris,  or  else  under  a  tutor  all  their  lives ;  the  tutor 
being  allowed  in  certain  cases  to  surrender  his  office  (Gai.  L  168),  and 
the  woman  being  allowed  to  demand  a  substituted  tutor  in  place  of 
one  absent.  (Gai.  i.  173.)  The  lex  Papia  Poppoea  exempted  from 
tutelage  women  who  had  three  childi'en,  and  a  lex  Claudia  (a.d.  45) 
suppressed  the  tutelage  of  the  agrvati  altogether  in  the  case  of  women 
of  free  birth,  leaving  only  the  tutelage  of  ascendants  and  patrons. 
(Gai,  i.  157.)  This  modified  tutelage  of  women  existed  in  the  time  of 
Ulpian  {Reg.  11.  8),  but  had  fallen  into  desuetude  in  the  time  of  Jus- 
tinian. While  the  tutelage  of  women  lasted,  the  woman  above  puberty 
(see  Gai.  i.  18<)  et  seq.)  managed  her  own  affairs,  and  the  tutor  was 
only  called  in  to  give  his  aucioritas  on  occasions  of  moment,  the  praetor 
interposing  to  force  a  tutor  to  give  his  authority  when  necessary,  but 
the  praetor  would  not  adopt  this  course  where  the  tutor  was  an  ascen- 
dant or  patron,  unless  some  very  strong  reason  existed. 

7-  Cum    igitiir    pMpJllorum    pupilla^  7.  As  tutors  administer  the  affairs  of 

rumque   tutoi'es    iiegotia    gverunt,    post  tbeir  pupils,  they  niay  be  compelled  to 

pubertatem  tutelse  judick)  rationes  I'ed-  account,  by  the  actio  tiitelcB,  when  their 

dunt.  pupils  arrive  at  puberty. 

Gal  i.  191. 

The  mod-es  by  which  the  faithful  discharge  of  his  duty  by  a  tutor 
was  insured  are  given  in  the  24th  Title- 


Tit.  XXL     DE  AUCTORITATE  TUTORUM. 

Awetoritas  autem  tuioris  in  qmibmsdam  In  some  cases  it  is  necessary  that  the 
caAisis  necessaria  pujiillis  est,  in  quibus-  tutor  should  authorize  the  acts  of  the 
dam  non  est  necessaria.  Vt  eeoe,  si  pupil,  in  others  not.  When,  for  instance- 
quid  daii  sibi  sfqrakntur,  n-on  est  neces-  the  pupil  stipulates  for  something  to  be 
saria  tutoris  aractomtas ;  quod  sa  ahis  giv^n  him,  the  authorization  of  the  tutor 
pupillt  promittant,  n<ecesisaiia  «st :  nam-  is  not  requisite ;  but  if  the  pupil  makes 
que  piacuit  melioi-ena  quideiu  suam  con-  the  promise,  it  is  i-equisite  ;  for  the  rule 
ditionem  licei*  eis  facere,  etiam  siiiie  is,  that  puj^ils  may  make  their  condition 
tutoi>e  auctoi^i,  deteiiorem  vero  non  better,  but  may  not  make  it  worse, 
aliter  quam  tutoris  auctoritate.  Unde  without  the  authorization  of  their  tutor. 
»u    his    causis   ex    quibus  obliu-ationes  And  thei-efoj-e  iu  aU  cases  of  reciprocal 
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mutuae  nascuntur,  tit  in  emptionibus,  obligation,  as  in  contracts  of  buying, 
venditionibus,  looationibus,  conductioni-  selling,  letting,  hiring,  bailment,  de- 
bus, mandatis,  depositis,  si  tutoris  auc-  jwsit,  if  the  tutor  does  not  authorize  the 
toritas  non  inter\-eniat,  ipsi  quidem  qui  pupil  to  enter  into  the  contract,  the  pei"- 
cum  his  contrahunt,  obligantur ;  at  invi-  son  who  contracts  with  the  pupil  is 
cem  pupilli  non  obligantur.  bound,  but  the  pupil  is  not  bound. 

B.  xix.l.  13.  29. 

The  duties  of  the  tutor  were  twofold :  to  administer  the  aifairs  of 
the  pupil,  and  to  interpose  what  was  termed  his  authority.  It  is  to 
the  second  head  of  his  functions  that  this  Title  refers. 

There  were  many  things  in  which  the  Roman  law,  in  its  stricter 
times,  did  not  allow  one  person  to  represent  another.  Much  that  to 
us  seems  only  to  belong  to  private  life  was  bound  up  with  political  and 
public  duties  and  rights.  (See  Introd.  sec.  43.)  The  law  could  not 
contemplate  one  beneath  the  age  of  puberty  acting  as  if  he  were  a 
member  of  the  ciiria^  or  any  one  else  coming  forward  to  fill  for  him  his 
place  in  the  list  of  citizens.  No  one  could  bring  actions  of  strict  law 
in  another  name,  or  go  through,  for  another,  the  fictitious  process  of 
in  jure  cessio^  or  through  the  forms  of  manumission  and  adoption,  or 
perform  for  another  any  of  those  acts  to  which  a  solemn  ceremony  was 
attached,  such  as  mancipation  or  stipulation.  (D.  xL  2.  24 ;  D.  xlvi.  4. 
13.  10.)  It  was  necessary  that  a  minor  should  himself  go  tttroogh  the 
forms  and  repeat  the  words  requisite  for  the  validity  of  such  transac- 
tions; but  it  was  also  necessary  that  tlie  tut«>r  shsould  be  present  and 
give  his  sanction.  The  auctoHtas  of  the  tutor  was  the  complement 
{audoriias  is  derived  from  augeo),  to  the  symbolical  forms  through;  which 
the  child  went.  (See  Introd.  sec.  43.)  It  represented  th,e  intention  or 
the  mental  act  on  which  those  forms  ultimately  rested.  If  th.e  child 
couid  not  speak  with  understanding,  310  such  forms  could  be  used;  if 
he  could  speak,  but  ccsuld  scarcely  understand  the  iimport  of  what  he 
said,  or,  in  technical  language,  if,  being*  still  infanti  pvoximtts^  he  had 
as  yet  little  or  no  inteUectus  (Gai.  iii.  109),.  the  tutor  couid  but  very 
rarely,  by  interpo&ing  Ms  sanction,  give  legal  validity  to  words  uttered 
without  understanding.  It  w:as  only  when  the  act  would  confer  a  very 
great  and  very  clear  be-aefit  on  the  child,  that  this  was  allo-wed  ,  &m\ 
although  the  tutor  was^  to  a  certain  extent,  permitted  to*  act  for  aii 
infant,  it  was  not  until  a  very  la.te  period  4)f  Roman  law  that  a  consti- 
tution of  Theodosius  and  Valentiniau,  a.d.  426  (C.  vi..  SO.  18.  2)^  permit- 
ted a  tutor  to  eriter  on  an  inheritance  in  the  luiiiie  of  a,n  iniaitt.  (D.  xxix. 
2.  9.)  But  when  the  child  had  entered  tm  hi^  eighth  year,  and  was  now 
pubertati  pr&ximusy  or  appi-oachiikg  thereto,  he  whs  considered  to  ha\-e- 
intellectuSj  but  not  judlcimn  (Thkoph.  Pmaph.  m\  Bk.  lii.  19..  9  ;  that 
is,  he  understood  the  meaning  of  the  form,  but  could  not  decide  for 
hiraseK  whether  it  was  to  his  advantage  to  go  through  the  act  or  not. 
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This  want  of  judgment  the  tutor  supplied ;  and  in  every  case  where 
the  tutor  gave  his  sanction,  the  act  was  legally  valid.  Supposing, 
however,  a  pupil  acted  without  the  auctorilas  of  the  tutor,  what  was 
the  consequence  ?  In  the  case  of  contracts,  the  pupil  acting  without 
authorization  took  every  benefit,  but  sustained  no  injury  from  the' 
contract ;  because,  while  his  tender  years  shielded  him,  the  jjerson 
with  whom  he  contracted,  having  by  the  agreement  made  a  formal 
expression  of  his  will,  must  abide  the  event.  But  when  it  is  said 
that  a  pupil  took  every  benefit  of  the  contract,  it  must  not  be 
understood  that  he  could  continue  to  enjoy  at  pleasure  the  advantages 
of  another's  property  without  giving  anything  for  the  enjoyment.  The 
original  owner  might  reclaim  the  property  ;  and  if  a  profit  was  being 
derived  from  its  possession,  might  take  that  profit  to  himself.  (D.  xxvi. 
8.  5.  1.)  Only  he  could  never  make  the  pupil  restore  or  refund  anything 
that  was  once  gone  ;  and  while  a  pupil  could  always  disclaim  an  exe- 
cutory contract  made  to  his  disadvantage,  he  could  always,  through 
the  intervention  of  his  tutor,  enforce  one  that  promised  to  benefit  him. 
In  other  cases,  however,  the  act  of  the  pupil  without  authorization  was 
altogether  invalid,  because  there  was  a  risk  involved ;  and  although  it 
might  practically  happen  that  the  act  would  have  been  advantageous 
to  the  pupil,  the  law  guarded  him  against  the  risk  by  making  his  act 
invalid.     What  these  cases  were  is  learned  from  the  next  paragraph. 

1.  Neque  tamen  hei'editatem  adire,  1.  Pupils,  however,  cannot,  without 
neque  bonorum  possessionem  petere,  the  authorization  of  the  tutor,  enter  on 
neque  hereditatem  ex  Meicommisso  sus-  an  inheritance,  demand  the  possession  of 
cipere  aliter  possunt,  nisi  tutoris  aucto-  goods,  or  take  an  inhentance  given  by 
I'itate,  quamvis  illis  lucrosa  sit,  nee  uUum  a  fideicommissum,  even  though  to  do  so 
damnum  habeat.  would  be  to  their  gain,  and  could  involve 

them  in  no  risk. 

D,  xxvi.  8.  9.  11. 

The  hereditas  was  the  legal  succession  to  the  property  of  the  deceased, 
the  bonorum  possessio  here  spoken  of  was  an  interest  in  the  property  of 
a  deceased  person,  accorded  by  the  prastor,  and  the  hereditas  ex  fideicom- 
misso  was  a  succession  received  through  the  intervention  of  a  trustee 
appointed  by  the  testator.     (See  Introd.  sec.  76.) 

2.  Tutor  autem  statira,  in  ipso  nego-  2.  A  tutor  who  wishes  to  authorize 
tio,  prfesens  debet  auctor  fieri,  si  hoc  any  act,  which  he  esteems  advantage- 
pupillo  prodesse  existimaverit.  Post  ous  to  his  pupil,  should  do  so  at  once 
tempus  vero  aut  per  epistolam  interpo-  while  the  business  is  going  on,  and  in  per- 
iiita  auctoritas  nihil  agit.  son,  for  his  .authorization  is  of  no  eflfect 

if  given  afterwards  or  by  letter. 
D.  xxvi.  8.  9.  5. 

3.  Si  inter  tutorem  pupillumque  judi-  3.  When  a  siiit  is  to  be  commenced 
cium  agendum  sit,   quia  ipse   tutor  in    between  a  tutor  and  his  pupil,  as  the  tu- 
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rem  siiam  auctor  esse  non  jiotest,  non 
praetorius  tutor  lit  olim  constituitur,  sed 
curator  in  locum  ejus  datur  :  quo  inter- 
veniente  judicium  jieragitur,  et  eo  pe- 
racto  curator  esse  desinit. 


tor  cannot  give  authority  with  regard  to 
his  own  cause,  a  curator,  and  not,  as 
formerly,  a  praetoiian  tutor,  is  appointed, 
with  whose  intervention  the  suit  is  car- 
ried on,  and  who  ceases  to  be  curator 
when  the  suit  is  determined. 


Gai.  i.  184. 

Although  the  person  who  assisted  the  pupil  in  an  action  in  which 
the  tutor  was  concerned  did  exactly  what  the  tutor  did  for  the  pupil  in 
any  other  action,  and  thus,  as  having  to  authorize  the  proceedings, 
might  be  spoken  of  as  a  tutor  (Ulp.  Reg.  11.  24),  yet,  as  he  was  given 
for  a  particular  purpose,  w'hich  tutors  were  not  (see  Tit.  14.  4),  it  was 
very  natural  that  he  should,  in  preference,  receive  the  name  of  curator. 

Subsequently  the  72nd  Novel  (cap.  2)  provided  that,  if  the  pupil 
became  at  any  time  the  debtor  of  the  tutor,  another  tutor  should  be 
added  to  protect  the  pupil. 


Tit.  XXII.    QUIBUS  MODIS  TUTELA  FINITUR. 


Pupilli  pupillseque  cum  puberes  esse 
coeperint,  tutela  liberantur.  Puberta- 
tem  autem  veteres  quidem  non  solum  ex 
annis,  sed  etiam  exhabitu  corporis  in 
masculis  sestimari  volebant.  Nostra  au- 
tem majestas  dignum  esse  castitate  nos- 
trorum  tempoi'um  bene  putavit,  quod  in 
feminis  et  antiquis  impudicum  esse 
visum  est,  id  est,  inspectionem  habi- 
tudinis  corporis,  hoc  etiam  in  masculos 
extendere.  Et  ideo  sancta  constitutione 
pi'omulgata,  pubertatem  in  masculis 
post  qiiartum  decimum  annum  comple- 
tum  illico  initixim  accipere  disposuimus, 
antiquitatis  normam  in  feminis  personis 
bene  positam  suo  ordine  relinquentes, 
ut  post  duodecimum  annum  completum 
viripotentes  esse  credantur. 


Gat.  i.  196 


Pupils,  both  male  and  female,  are 
freed  from  tutelage  when  they  attain  the 
age  of  puberty.  The  ancients  judged  of 
puberty  in  males,  not  only  by  their 
years,  but  also  by  the  development  of 
their  bodies.  But  we,  from  a  wish  to 
conform  to  the  purity  of  the  pi'esent 
times,  have  thought  it  proper,  that  what 
seemed  even  to  the  ancients,  to  be  inde- 
cent towards  females,  namely,  the  inspec- 
tion of  the  body,  should  be  thought  no 
less  so  towa]-ds  males  :  and,  therefore, 
by  our  saci-ed  constitution,  we  have 
enacted,  that  pubei-ty  in  males  should  be 
considered  to  commence  immediately  on 
the  completion  of  their  fourteenth  year  ; 
while,  as  to  females,  we  have  preserved 
the  wise  rule  adopted  by  the  ancients, 
by  which  they  are  esteemed  fit  for  mar- 
riage on  the  completion  of  their  twelfth 
year. 
C.  V.  60.  3. 


We  learn  from  Gains  and  Ulpian  {Reg.  11.  28)  that  the  Proculians 
were  in  favor  of  a  particular  age  being  fixed  as  that  of  puberty ;  the 
Sabinians  wished  to  let  it  be  decided  by  nature.  Justinian  here 
decides  in  favor  of  the  former.  All  agi-eed,  however,  that  the  age 
could  in  no  case  be  taken  as  later  than  eighteen  years. 


Llli.   I.      TIT.   XXIT. 


ll]7 


1.  Item  finitur  tutiila,  si  adrogati  sint 
adhuc  inipuV)eres,  vel  deportati ;  item 
si  in  sevvitutem  pupillus  redigatur,  vel 
ab  hostibus  fuerit  captus. 


1.  Tutelage  is  also  determined,  if  the 

pupil,  before  attaining-  the  age  of  pu- 
berty, is  either  arrog-ated,  or  huffers  de- 
portation, or  is  reduced  to  slaveiy,  or 
becomes  a  captive. 


D.  xxvi.  1.  14. 

The  pubertati  pruximu^  was  considered  liable  to  criminal  punishment 
(C.  ix.  47.  7),  and  he  might  be  made  a  slave  for  ingratitude  towards 
his  patron.  (Theoph.  Paraph.)  If  he  returned  from  captivity  the 
tutelage  would  recommence.     (See  Tit.  20.  2.) 

2.  Sed  et  si  usque  ad  certam  condi-  2.  Again,  if  a  jierson  is  appointed  by 
tionem  datus  sit  testamento,  seque  evenit  testament  to  be  tutor  until  a  condition  is 
at  desinat  esse  tutor  existente  conditione.     accomplished,  he  ceases  to  be  tutor  on 

the  accomplishment  of  the  condition. 
D.  xxvi.  ].  14.  5. 

3.  Simili  modo  finitur  tutela  morte  vel  3.  Tutelage  ends  also  by  the  death 
pupillorum  vel  tutoi-um.  of  the  tutor,  or  of  the  pupil. 

D.  xxvn.  3.  4. 


4.  Sed  et  capitis  deminutione  tutoris, 
per  quam  libertas  vel  civitas  ejus  amit- 
titur,  omnis  tutela  pei'it.  Minima  autem 
capitis  deminutione  tutoris  veluti  si  se  in 
adoptionem  dederit,  legitima  tantum 
tutela  perit ;  ceterse  non  pereunt.  Sed 
pupilLl  et  pupillse  capitis  deminutio,  licet 
minima  sit,  omnes  tutelas  toUit. 

D.  IV.  5.  7  ; 


4.  When  a  tutor,  by  a  cajntis  deud- 
nutio,  loses  his  liberty  or  his  citizenship, 
his  tutelage  is  in  every  case  at  an  end. 
But,  if  he  undergo  only  the  least  capitis 
deminutio,  as  when  a  tutor  gives  himself 
in  adoption,  then  only  legal  tutelage  is 
ended,  and  not  the  other  kinds  ;  but  any 
cajpitis  deminutio  of  the  pupil,  even  the 
least,  always  puts  an  end  to  the  tutelage. 
D.  XXVI.  4.  2. 


The  tutela  legitima  belonged  to  the  nearest  of  the  agnati  in  right  of 
his  position  in  the  family ;  but  a  tutor  appointed  by  testament  or  by 
any  special  means  had  a  charge  committed  to  him  personally,  and  his 
change  of  family  could  not  alter  this. 

The  minima  deminutio  capitis  suffered  by  the  pupil  would  make  him 
under  the  power  of  the  arrogator ;  and  as  he  would  be  no  longer  sui 
juris,  he  could  no  longer  have  a  tutor. 


.5.  Prsetei-ea,  qui  ad  certum  tempus 
testamento  danturtutores,  finitoeo  depo- 
nunt  tutelam. 

D.  XXVI. 


5.  A  tutor,  again,  who  is  appointed 
by  testament  to  hold  office  during  a 
certain  time,  lays  do^vn  his  office  when 
the  time  is  expired. 

1.  14.  3. 


6.  Desinunt   autem   tutores   esse,  qui  6.  They  also  cease  to  betutoi-s  wno  ai'e 

vel  removentur  a  tutela  ob  id  quod  sus-  removed  from  their  office  on  suspicion, 

pecti  visi  sunt,  vel  ex  justa  causa  sese  or    who    exciise    themselves    on    good 

excusant  et  onus  administrandfe  tutelse  grounds  from  the  burden  of  the  tutlea^re. 
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deponunt,   secundum   ea    qua;    inferius    and  i-id  themselves  of  it  according  to  the 
proponemus.  rules  we  will  give  hereafter. 

D.  XXVI.  1.  14.  4. 

At  the  end  of  the  tutelage  the  pupil  could  bring  an  action  to  make 
the  tutor  account  [actio  tutela,  dlrecta) ;  the  tutor  could  bring  one  to 
procure  indemnification  for  all  losses  he  had  sustained  {actio  tutelce 
contrarla).  In  the  same  way  there  was  an  action  against  and  in 
behalf  of  a  curator  for  similar  purposes  {actio  negotiorum  gestorum  dlrecta 
vel  contraria). 


Tit.    XXIII.     DE    CURATIONIBUS. 

Masculi  puberes  et  feminjB  viripotentes  Males  arrived  at  the  age  of  puberty, 
usque  ad  vicesimum  quintum  annum  and  females  of  a  marriageable  age, 
completum  curatores  accipiunt ;  quia  receive  curators,  until  they  have  com- 
licet  puberes  sint,  adhuc  tamen  ejus  pleted  their  twenty-fifth  year ;  for, 
getatis  sunt  ut  sua  negotia  tueii  non  although  they  have  attained  the  age  of 
possint.  puberty,  they  are  still  of  an  age  which 

makes   them  unfit  to  protect  their  own 

interests. 

Gai.  i.  197. 

The  law  of  the  Twelve  Tables  provided  for  the  appointment  of 
curators  in  the  case  of  madmen  and  prodigals,  but  did  not  make  any 
provision  for  the  protection  of  young  persons  who  had  attained  the 
age  of  puberty.  The  first  enactment  on  the  subject,  of  which  we 
have  any  knowledge,  is  the  lex  Pla^toria,  or  as  it  is  often  written,  Lceto- 
ria,  passed  before  the  time  of  Plautus  {Pseud,  act  i.  sc.  3 :  Lex  me 
perdit  quinazicennaria !  metuunt  credere  omnes),  which,  fixing  the  time 
of  the  perfecta  wtas  at  twenty-five  years,  provided  that  any  one  over- 
reaching a  person  under  that  age  should  be  liable  to  a  criminal  prose- 
cution and  to  infamy  (Cic,  de  Nat.  Deor.  3.  80 ;  de  Off.  3.  15) ;  and, 
possibly,  permitted  the  appointment  of  curators  in  cases  where  a  good 
reason  for  the  appointment  was  given.  The  praetor  subsequently 
provided  a  remedy,  which  was  a  great  protection  to  persons  under 
twenty-five  years  who  came  before  him,  by  directing,  in  all  cases 
where  they  had  been  prejudiced,  a  restitutio  in  integrum;  that  is,  that 
the  applicant  should  be  placed  exactly  in  the  position  in  which  he 
would  have  been  had  not  the  fraud  been  practised  against  him. 
Finally,  Marcus  Antoninus  ordered  that  curators  should  be  given  in 
all  cases,  without  in(iuiry,  on  the  application  of  the  pubes.  This  seems 
the  most  probable  and  consistent  account  of  the  matter,  which  has 
been  the  subjec  t  of  much  dispute  among  commentators.  The  chief 
authority  is  Julius  Capitolinus,  i7i  Vita  M.  Aurel.  Anton,  cap.  10,  who 
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says  :  De  curatoribus  vera,  quurn  ante  non  nisi  ex  lege  Lcdtoria,  tel  j/ropter 
lasciviam  vel  propter  deriientiarn  darentur,  ita  statuit  [M.  Antwdnus],  ui 
omnes  adulti  curatorem  acciperent  non  redditis  causis. 

1.  Dantur  autem  curatores  ab  iisdem  1,  Curators  are  appointed  by  the  same 
niagistratibus,  a  (juibus  et  tutores.  Sed  magistrates  who  apijoirit  tutoiu.  Acura- 
cnrator  testamento  non  datur,  sed  datus  tor  cannot  be  appointed  by  testament, 
confirmatur  decreto  prsetons  vel  prsesi-  but  if  apijointed,  he  may  be  confii-med 
dia.  in  his  office  by  a  decree  of  the  praetor  oi* 

pi'oeses. 
Gai.  i.  1.  198;   D.  xxvi.  3.  1.  3. 

The  magistrates  who  appointed  the  curators  were,  therefore,  at 
Rome,  the  prwfectus  urhi  or  the  praetor  ;  in  the  provinces,  the  presses  or 
municipal  magistrate.  (See  Tit.  20.  4.)  A  curator  could  not  be 
appointed  by  testament,  because  it  was  not  certain  that  the  adolescens 
would  require  one.  If  he  did  require  one,  it  was  natural  that  the 
person  named  in  the  testament  of  the  father  should  be  selected  by 
the  magistrate  as  the  most  proper  person. 

2.  Item  inviti  adolescentes  curatores  2.  No  adolescent  is  obliged  to  receive 
non  accipiunt,  prseterquam  in  litem  ;  cu-  a  curatoi  against  his  will,  unless  in  case 
i-ator  enim  et  ad  certam  causam  dai-i  of  a  law-suit,  for  a  curator  may  be  ap- 
potest.  pointed   for   a  particular  special   jiiu-- 

pose. 
D.  xxvi.  6.  2.  5. 

A  person  who  had  attained  the  age  of  puberty  was  not  obliged  to 
have  a  curator ;  but,  practically,  he  was  almost  sure,  if  he  had  much 
property,  to  apply  for  one,  as  it  was  part  of  his  tutor's  duty  to  urge 
him  to  do  so  (D.  xxvi.  7.  5.  5),  and  he  could  not,  at  the  age  of  fourteen, 
be  fit  to  manage  his  own  affairs.  There  were  two  other  cases,  besides 
that  mentioned  in  the  text,  in  which  a  curator  was  given  against  the 
will  of  the  adolescent  for  whom  he  was  appointed.  "When  a  debtor 
wished  to  pay  a  debt  owed  to  the  adolescent  (D.  iv.  4.  72),  or  the  tutor 
to  settle  his  accounts  with  him  (C.  v.  31.  7),  a  curator  was  appointed  to 
Avatch  the  interests  of  the  adolescent,  and  thus  to  make  the  pay- 
ment and  settlement  indisputably  valid ;  for  if  the  adolescent  were  left 
to  himself,  the  praetor  might,  on  suspicion  of  fraud,  order  a  restitutio  in 
integrum.  The  curator,  once  appointed,  held  his  office  until  the  ado- 
lescent attained  the  age  of  twenty-five,  and  the  minor  could  not  aliene, 
and,  perhaps,  could  not  contract,  without  the  sanction  of  his  curator ; 
but  if  an  adolescent  who  had  a  curator  was  thought  capable  of  man- 
aging his  affairs,  he  might,  by  the  special  grant  of  the  emperor,  have 
a  dispensation  (venia  cetatis)  from  waiting  for  the  full  age ;  but  it  was 
requisite,  to  obtain  this,  that  a  man  should  be  twenty,  and  a  woman 
eighteen  years  of  age.     (D.  iv.  4.  3 ;  C.  ii.  45.) 
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3.  Furiosi  quoqiie  et  prodigi,  licet  3.  Madmen  and  prodigals,  although 
niajores  \aginti  quinque  annis  sint,  ta-  past  the  age  of  twenty-tive,  are  yet 
men  in  cui-atione  sunt  adgnatorum  ex  placed  under  the  curatorship  of  their 
lege  duodecim  tabularem  ;  sed  solent  agnati  by  the  law  of  the  Twelve  Tables. 
Romse  prtefectus  urbi  vel  praetor,  et  in  But,  ordinarily,  curators  are  appointed 
provinciis  praesides  ex  inquisitione  eis  for  them,  at  Rome,  by  the  praefect  of 
curatores  dare.  the  city  or  the  pi-setoi" ;  in  the  provinceis, 

by  the  proesides,  after  inquiry  into  the 
circumstances  has  been  made. 
D.  xxvii.  10.  1. 

The  words  of  the  law  of  the  Twelve  Tables  with  regard  to  the  furio- 
SHS  were  :  Si  furiosus  est,  adgnatorum  gentiliiimque  in  eo  pecuniaqtie  ejus 
potestas  est.  (Cicero,  de  Invent,  ii.  50.)  The  prodiyus  was  first  inter- 
dicted by  the  magistrate ;  and  this,  Ulpian  says,  was  recognized  by 
custom  even  before  the  date  of  the  Twelve  Tables  :  Lege  XII.  Tabula- 
ncm  prodigo  interdicitur  honorum  suormn  administratio  ;  qvxid  inorihus  ah 
initio  int&rdictwm  est.  (D.  xxvii.  10.  1.  pr.)  He  was  then  placed  under 
the  curatorship  of  the  agnate.     Hence  Horace  says : 

Huic  omne  adimat  jus 
Praetor,  et  ad  sanos  abeat  tutela  propinquos. 

&at.  ii.  8.  218. 

While,  however,  the  prodigus  was  interdicted,  the  furiosus  was  not,  and 
what  he  did  was  valid  if  he  was  not  mad  at  the  particular  time  when 
he  did  it.  The  form  of  the  interdiction  of  the  prodigus  is  given  by 
Paul :  '  Quando  tihi  hona  paterna  avitaque  nequitia  tua  disperdis,  liberos- 
que  ad  egistatem  perducis,  oh  earn  rem  tihi  mre  commercioque  i^iterdico.. 
(Sent.  iii.  4.  a.  7.)  The  agnates  were,  however,  the  curatm^es  legitimi  of 
the  prodigus,  under  the  law  of  the  Twelve  Tables,  only  when  the  goods 
lie  was  wasting  had  come  to  him  as  the  successor  ah  intestato  of  an 
ascendant.  (Ulp.  Reg.  xii.  3.)  But  the  pr<£tor  extended  the  interdic- 
tion of  prodigi  to  all  cases  where  there  was  a  prodigal  waste  of  goods, 
just  as  he  extended  the  curatorship  of  furiosi  to  other  forms  of  madness 
or  incapacity  (see  next  paragraph) ;  and  the  magistrate  appointed  the 
curator  in  all  cases  which  came  under  either  head  of  this  extension  of 
the  law  by  the  praetor.  The  text  further  tells  us  that,  although  the 
legal  curatorship  of  the  agnate  was  still  recognized  in  the  cases  of 
furiosi  and  prodigi  wasting  goods  under  an  intestate  succession  to 
an  ascendant,  yet  in  practice  the  magistrate  generally  appointed ;  and 
even  before  this  practice  grew  up,  the  magistrate,  if  he  thought  an 
agnate  having  the  legal  right  to  be  curator  unfit,  would  give  the  prac- 
tical administration  of  the  property  to  some  one  else.    (D.  xxvii.  10. 13.) 

4.  Sed  et  mente  captis,  et  surdis,  et  4.  Persons  who  are  of  unsound  mind, 
mutis,  et  qui  perpetuo  morbo  laborant,     or  who  ai-e  deaf,  mute,  or  subject  to  any 
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quia,  rebus  suia  superesse  non  possunt,     pei-petual  malady,  since  they  are  unab!»* 
curatorea  dandi  sunt.  to   manage   theii-   own  aftaii-a,   muHt  l»e 

placed  under  curators, 

D.  xxvii.  10.  2. 

The  \N ovdi  furiosi,  that  is,  the  mad  as  opposed  to  the  imbecile,  in  the 
law  of  the  Twelve  Tables,  was  taken  strictly,  and  there  was  no  legal 
curator  for  any  one  suffering  under  any  other  form  of  mental  malady. 

5.  Interdum  autem  et  pupilli  curato-  5.  Sometimes  even  pupils  i-eceive  cn- 
i-es  accipiunt :  ut  puta  si  legitimus  tutor  ratora  ;  as,  for  instance,  when  the  legal 
non  sit  idoneus ;  quoniam  habenti  tuto-  tutor  is  unfit  for  the  office  ;  for  a  person 
rem  tutoi-  dai-i  non  potest.  Item  si  tes-  who  already  has  a  tutor  cannot  have 
tamento  datus  tutor,  vel  a  prjetore  vel  another  given  him  ;  again,  if  a  tutor  aj)- 
prseside,  idoneus  non  sit  ad  administra-  pointed  by  testament,  or  by  the  prjetor 
tionem,  nee  tamen  fraudulenter  negotia  or  ^■a?ses  is  unfit  to  administer  the  affairs 
administret,  solet  ei  curator  adjungi.  of  his  pupil,  although  there  is  nothing 
Item  in  locum  tutorum  qui  non  in  per-  fraudulent  in  the  way  he  administei'S 
petuum,  sed  ad  tempus  a  tutela  excu-  them,  it  is  usual  to  appoint  a  curator  to 
santui',  Solent  curatores  dari.  act  conjointly  with  him.     It  is  also  usual 

to  assign  curatoi's  in  the  place  of  tutoi-3 
excused  for  a  time  only. 

D.  xxvi.  1.  13;  D.  xxvi.  2.  27;  D.  xxvi.  5.  15  and  16. 

6.  Quod  si  tutor  adversa  valetudine  6.  If  a  tutor  is  prevented  by  illness  or 
vel  alia  necessitate  impeditur  quominus  otherwise  from  administering  the  affaii-s 
negotia  pupilli  ad  ministrare  possit,  et  of  his  pupil,  and  his  pupil  is  absent,  or 
pupillus  vel  absit  vel  infans  sit,  quern  an  infant,  then  the  prsetor  or  prcBses  of 
velit  actorem,  periculo  ijisius  tutoris,  the  province  will,  at  the  tutoi-'s  risk,  ap- 
prsetor  vel  qui  provinciae  prseerit,  de-  point  by  decree  some  one  to  be  the  agent 
creto  constituet.  of  the  pupil. 

D.  xxvi.  7.  24. 

This  agent  is  to  be  distinguished  from  a  curator.  He  is  merely  a 
person  who  acts  under  the  tutor,  and  for  whom  the  tutor  is  responsible. 
If  the  pupil  were  present,  and  past  the  age  of  infancy,  he,  with  the 
authorization  of  the  tutor,  could  appoint  the  agent,  and  there  would 
be  no  necessity  for  the  confirmation  of  a  magistrate ;  hence  the  words 
et  pupillus  vel  absit  vel  infans  sit. 

The  uncertain  duration  of  mental  incapacity  made  the  person  en- 
trusted with  the  case  of  one  suffering  under  it  be  termed  a  curator,  not 
a  tutor ;  otherwise  the  sufferer  might  be  as  incapable  of  going  through 
legal  forms  as  an  infant.  An  adolescent  and  a  prodigus  could  go 
through  all  the  forms  of  law,  and  therefore  there  was  no  necessity,  in 
their  case,  for  the  curator  having  an  auctoritas.  If  they  went  through 
the  prescribed  forms,  they  were  legally  bound,  whether  the  curator 
consented  or  not ;  but  unless  the  curator  consented,  the  prcetor  would 
always  interpose  and  relieve  them  from  any  consequences  that  might 
be  prejudicial ;  and  so  they  were  not  really  bound,  unless  with  the 
curator  s  consent. 
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Tit.  XXIV.     DE  SATISDATIONE  TUTORUM  VEL  CURA- 

TORUM. 

Ne  tamen  pupilloi-um  pupillarumve,  To  prevent  the  property  of  pupils  and 
et  eorum  qui  quseve  in  curatione  sunt,  persons  placed  under  curators  being 
negotia  a  curatoribus  tutoribusve  consu-  wasted  or  destroyed  by  tutors  or  cura- 
niantur  vel  deminuantur,  curat  prsetor  tors,  the  praetor  sees  that  tutors  and  cu- 
nt et  tutores  et  curatores  eo  nomine  sa-  rators  give  security  against  such  con- 
tisdent.  Sed  hoc  non  est  perpetuum  ;  duct.  But  this  is  not  always  necessary  ; 
nam  tutores  testamento  dati  satisdare  a  testamentary  tutor  is  not  compelled  to 
non  coguntur,  quia  fides  eorum  et  dili-  give  security,  as  his  fidelity  and  dili- 
gentia  ab  ipso  testatore  probata  est.  gence  have  been  recognized  by  the  tes- 
Item  ex  inquisitione  tutores  vel  curato-  tator.  And  tutors  and  curators  appoint- 
res  dati  satisdatione  non  onerantur,  quia  ed  upon  inquiry  are  not  obliged  to  give 
idonei  electi  sunt.  security,  because  they  have  been  chosen 

as  being  proper  persons. 

Gai.  i.  199,  200. 

A  patron  and  a  father,  when  tutors,  were  ordinarily,  though  not  as  a 
matter  of  right,  exempt  from  the  necessity  of  giving  caution.  (D.  xxvi. 
4.  5.  1.)  This  necessity,  therefore,  only  fell  on  tutores  or  curatores  legi- 
timi,  and  those  appointed  by  inferior  magistrates ;  those  appointed  by 
higher  magistrates  being  only  appointed  after  inquiry,  which  rendered 
the  giving  security  needless.  (See  Tit.  20.  4.)  The  persons  who 
became  sureties  (for  the  security  demanded  was  always  that  of  the 
guarantee  of  third  persons)  went  through  the  form  of  fidejussio.  The 
pupil  or  the  person  requiring  a  curator  asked  the  surety  whether  he 
guaranteed  the  safety  of  the  property.  Fide  jubisne  rem  salvam  fore. 
And  he  answered.  Fide  jubeo.  If  the  pupil  or  adult  could  not  go 
through  the  ceremony,  his  slave,  or,  if  he  had  no  slave,  or  his  means 
did  not  suffice  to  buy  one,  a  slave  appointed  by  the  magistrate,  went 
through  the  form  for  him.     (See  Bk.  iii.  Tit.  20;  D.  xlvi.  6.  2.) 

Besides  the  guarantee  taken  for  the  fidelity  of  the  tutor  and  curator, 
and  the  general  liability  of  the  whole  of  the  tutor's  or  curator's  property 
to  make  good  any  losses  incurred  through  their  neglect,  a  constitution  of 
Constantine  having  subjected  their  property  to  a  tacit  hypothec  in  favor 
of  the  pupil  or  minor  (C.  v.  37.  20),  those  entrusted  to  their  care  had  a  fur- 
ther protection  in  the  necessity  under  which  the  tutor  and  curator  were 
to  make  an  inventory  of  all  the  property  of  the  pupil  or  person  requiring 
a  curator  (D.  xxvi.  7.  3.  2),  and  after  the  publication  of  the  78th  Novel, 
by  the  tutor  or  curator  being  obliged  to  pledge  himself  by  oath  that  he 
would  act  as  a  '  bonus  paterfmnilias '  would  act.     (Nov.  78,  cap.  7.) 

1.  Sed  si  ex  testamento  vel  inquisi-  1.  If  two  or  more  ai-e  appointed  by 

tione  duo  pluresve  dati  fuerint,  potest  testament,  or  by  a  magisb-ate,  after  in- 

unus  ofFeri-e  satis  de  indemnitate  pupilli  quiry,  as  tutors  or  curators,  any  of  them, 

vel  adolescentis,  et  contutoi-i  vel  concu-  by  offering  security  fur  the  indemnifica- 
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ratori  prajfern  lit  solus  admiiiisti-et,  vel 
lit  contutor  satis  oflierona  i)i-feponatui'  ei, 
et  ipse  solus  adininisti-ot.  Itaque  per  se 
uou  potest  petere  satis  a  contutore  vel 
coiicuratore  suo ;  se<l  offei-i-e  debet,  ut 
electionem  det  contutori  vel  concuratori 
sue,  utrum  velit  satis  accipere  an  satis- 
dare.  Quod  si  nemo  eoruin  satis  offei-at, 
si  quidem  adscriptuni  I'uerit  a  testatoi-e 
quis  gerat,  ille  gerere  debet ;  quod  si 
non  fuerit  adscriptuni,  quem  major  pars 
elegerit,  ipse  gerere  deV)et,  ut  edicto 
prsetoris  cavetur.  Sin  autem  ipsi  tuto- 
i-es  dissensei'int  circa  eligendum  eum  vel 
eos  qui  gerere  debent,  praetor  partes 
suas  interponere  debet.  Idem  et  in  plu- 
ribus  ex  inquisitione  datis  prol^andum 
est,  id  est,  ut  major  pars  eligere  possit, 
per  quem  administratio  tieret. 


tion  of  the  pupil  or  adolescent,  may  be 
preferred  to  his  co-tutor  or  co-curator, 
so  that  he  may  either  alone  a/lminisU-r 
the  property,  oi-  may  oblige  his  co-tuti>i' 
or  co-curator  to  give  secunty,  if  he 
wishes  to  obtain  the  i)reference,  and  lie- 
come  the  sole  administrator.  He  canimt 
directly  demand  secui-ity  frf)m  his  cn- 
tutor  or  co-curator;  he  must  offer  it 
himself,  and  so  give  his  co-tutor  oi-  oi- 
curator  the  choice  to  receive  or  to  gi\e 
security.  If  no  tutoi"  or  curator  ofiei-s 
security,  the  person  ajipointed  by  the 
testator  to  manage  the  property  shall 
manage  it ;  but  if  no  such  person  be  ap- 
j)ointed,  then  the  administration  will  fall 
to  the  person  whom  a  majority  of  the 
tutors  shall  choose,  as  is  pro\ided  by 
the  praetorian  edict.  If  the  tutoi-s  dis- 
agree in  their  choice,  the  prsetor  must, 
interpose.  And  in  the  same  way,  when 
several  are  appointed  after  inquiiy  by  a 
magisti-ate,  a  majoiity  is  to  determLie 
who  shall  administer. 

D.  xxvi.  2.  17.  19.  1  ;  D.  xxvi.  7.  3.  1.  7,  8,  9. 

As  it  was  generally  most  convenient  that  one  tutor  alone  should  act, 
although  all  continued  responsible  (D.  xxvi.  7.  3,  2.  6),  it  was  necessary 
that  the  tutor  who  did  act,  tutor  onerarius  (opposed  to  tiitm-es  honararii, 
those  who  did  not  act),  should  give  security  to  the  co-tutors.  If  he  did 
not,  he  could  be  compelled,  by  the  means  described  in  the  text,  either 
to  do  so  or  to  allow  some  other  co-tutor  to  take  his  place.  Sometimes 
the  tutelage  was  apportioned  by  the  magistrate  among  the  different 
tutors,  and  each  had  a  separate  duty  to  perform,  for  which  he  alone 
was  responsible.     (D.  xxvi.  7.  3.  9.) 


2.  Sciendum  autem  est  non  solum  tu- 
tores  vel  curatores  pupillis  vel  adultis 
ceterisque  personis  ex  administratione 
rerum  teneri  ;  sed  etiam  in  eos  qui  satis- 
dationem  accipiunt,  subsidiariam  ac- 
tionem esse,  qusB  ultimum  eis  prsesidium 
possit  adferre.  Subsidiaria  autem  actio 
in  eos  datur,  qui  aut  omnino  a  tutoribus 
vel  curatoribus  satisdari  non  curaverunt, 
aut  non  idonee  passi  sunt  caveri.  Quae 
quidem,  tarn  ex  prudentium  responsis 
quam  ex  constitutionibus  imperialibus, 
etiam  in  heredes  eorum  extenditur. 


D.  xxvii.  S.  1 


2.  It  should  be  observed  that  it  is  not 
only  tutoi's  and  curators  who  are  respon- 
sible for  their  administration  to  pupils, 
minors,  and  the  other  persons  we  have 
mentioned,  but,  as  a  last  safeguard, 
a  subsidiary  action  may  be  brought 
against  the  magistrate  who  has  accepted 
the  security  as  sufficient.  The  subsidi- 
ai'y  action  may  be  brought  against  a 
magistrate  who  has  wholly  omitted  to 
take  security,  or  has  taken  insufficient  se- 
curity ;  and  the  liability  to  this  action,  ac- 
coi'ding  to  the  i-esponses  of  the  jurispru- 
dents as  well  as  the  imperial  constitutions, 
extends  also  to  the  heirs  of  themagistrate. 
11,  12.  4.  6. 
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The  heirs  of  the  magistrate  were  only  liable  where  the  negligence 
of  the  magistrate  had  been  very  great,     (D.  xxvii.  8.  6.) 


3.  Quibus  constitutionibus  et  illud  ex- 
primitur,  ut  nisi  caveant  tutores  vel 
curatores,  pignoribus  captis  coercean- 
tur. 


3.  The  same  constitutions  also  express- 
ly enact,  that  tutors  and  ciirators  who  do 
not  give  security,  may  be  compelled 
to  do  so  by  seizure  of  their  goods  as 
pledges. 


C.  V.  35.  2. 


The  magistrate  would  order  a  portion  of  their  property  to  be  seized, 
and  retained  until  they  gave  security.     (Theophil.  Paraphr.) 


4.  Neque  autem  prsefectus  urbi,  neque 
prsetor,  neque  prseses  provincise,  neque 
quis  alius  cui  tutores  dandi  jus  est,  hac 
actione  tenebitur ;  sad  hi  tantummodo 
qui  satisdationem  exigere  solent. 


4.  Neither  the  prsefect  of  the  city,  nor 
the  prsetor,  nor  the  presses  of  a  province, 
nor  any  one  else  to  whom  the  appoint- 
ment of  tutors  belongs,  will  be  liable  to 
this  action,  but  only  those  whose  ordi- 
nary duty  it  is  to  exact  the  security. 


D.  xxvii.  8.  1.  1. 

The  words  of  the  text,  which  are  borrowed  from  Ulpian,  are  not 
strictly  correct,  as  the  municipal  magistrates,  whose  business  it  was  to 
take  security,  could  in  some  cases  appoint  tutors  (Tit.  20.  5),  and  they 
were  always  liable  to  this  action. 


Tit.   XXV.     DE  EXCUSATIONIBUS  TUTORUM  VEL 
CURATOIiUM. 


Excusantur  autem  tutoi-es  vel  cura- 
tores variis  ex  causis,  plerunuxue  aiitein 
propter  liberos,  sive  in  potestafe,  sint, 
sive  emancipati.  Si  enim  ti-es  libt-i-os 
supei'stites  Romre  (^nis  habeat,  vel  in 
Italia  quatuor,  vel  in  provinciis  qninqiie, 
a  tutela  vel  cura  potest  excusari,  exein- 
plo  ceterorum  munej'um  ;  nam  et  tute- 
1am  vel  curam  placuit  publiciun  munus 
esse.  Sed  adoptivi  libei-i  non  prosunt, 
in  adoptionem  autem  dati  natural!  patii 
prosunt.  Item  nepotes  ex  filio  pi-osunt, 
ut  in  locum  patris  succedant ;  ex  filia 
lion  prosunt.  Filii  autem  superstites 
tantum  ad  tutelse  vel  curse  muneris  ex- 
cusationem  prosunt;  defuncti  non  pro- 
sunt. Sed  si  in  bello  amissi  sunt  qusesi- 
tum  est  an  prosint  ?     Et  constat  eos  solos 


Tutors  and  curators  ai-e  excused  on 
different  grounds ;  most  frequently  on 
ace  unit  of  the  niunbei*  of  their  children, 
whelhei'  in  their  power  or  emancipated. 
For  any  one  who  at  Rome  has  three 
ihildi-en  living,  in  Italy  four,  or  in  the 
provinces  five,  may  be  excused  from 
being  tutor  or  curator  as  from  other 
offices,  for  the  office  of  both  a  tutor  and 
a  curator  is  considered  a  public  one. 
Adopted  children  will  not  avail  the 
adopter,  but  though  given  in  adoption 
are  reckoned  in  favor  of  their  natural 
father.  Grandchildren  by  a  son  may  be 
reckoned  in  the  number,  so  as  to  take 
the  place  of  their  father,  but  not  grand- 
children by  a  daughter.  It  is  only  those 
children  who   are    living  that    can   be 
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proflesse,  qui  in  acie  amittuntur ;  hi  pnim  reckoned  to  excuse  any  one  from  being' 
qui  pro  republica  ceciderunt,  in  per-  tutor  or  curator,  and  not  those  who  are 
petuum  per  gloriam  vivere  intelliguntur.     dead.     It  has  been  questioned,  however, 

whether  those  who  have  jierished  in  war 
may  not  be  reckoned ;  and  it  has  V>eeri 
decided,  that  those  who  die  in  battle 
may,  but  they  only,  for  glory  rendeiu 
those  immortal  who  have  fallen  fur  their 
country. 
D.  xxvii.  1.  2.  2,  etc.  ;  D.   xxvii.  1.  18. 

It  was  considered  a  matter  of  public  policy  that  tutors  or  curators 
should  act  when  their  assistance  was  necessary,  and  therefore  those 
who  were  appointed  were  obliged  to  accept  the  office,  unless  they  could 
establish  any  valid  reason  for  being  excused.  This  Title  gives  a  num- 
ber of  grounds  on  which  a  person  appointed  tutor  or  curator  was 
excused  from  holding  the  office.  These  grounds  of  excuse  may  be 
classed  with  tolerable  accuracy  under  four  heads.  Tutors  and  curators 
were  excused  as — 1.  Having  rendered  a  service  to  the  public,  or  being 
engaged  in  the  discharge  of  some  public  duty  (pr.  and  paragraphs  1, 
2,  3.  14,  15) ;  2.  Being  in  a  position  adverse  to  the  pupil  or  adult 
(paragraphs  4.  9.  11,  12.  19) ;  3.  Being  incompetent  to  sustain  the 
burden  of  the  office  (paragraphs  6,  7,  8.  13) ;  4.  Filling  or  having  filled 
similar  offices  (5.  18.) 

It  was  the  lex  Papia  Poppoea  that  first  introduced  exemption  on  the 
ground  of  the  number  of  the  children. 

Grandchildren  by  the  daughter  were  not  reckoned,  as,  otherwise, 
they  would  have  been  reckoned  by  two  different  persons,  their  maternal 
grandfather  and  their  paternal  father  or  grandfather. 

1.  Item  divus  Marcus  in  semestribus  1.  The  Emperor  Marcus  declared  by 
resci-ipsit,  eum  qui  res  fisci  administrat,  rescript  in  his  f^emestria,  that  a  perp-on 
a  tutelavel  cura,  quamdiu  administrat,  engageil  in  administering  the  property 
excusari  posse.  of  the  fiseiM  is  excused  from  being  tutor 

or  curator  while  his  administration  lasts. 

D.  xxvii.  1.  41. 

Augustus  and  Tiberius  held  a  council  of  senators  every  six  months 
for  the  discussion  of  affairs  (Suet.  Aitg.  35) ;  and  we  gather  from  the 
text  that  the  practice  was  also  adopted  by  Marcus  Aurelius,  who  pub- 
lished the  records  of  the  councils  under  the  name  of  Semestria. 

2.  Item  qui  reipublicfe  causa  absunt,  2.  Persons  absent  on  the  service  of 
a  tutela  vel  cura  excusantur.  Sed  et  si  the  state  ai'e  excused  from  being  tutoi-s 
faerint  tutores  vel  curatores,  deinde  or  curators ;  and  if  those  wht)  lia\-e 
reipublicse  causa  abesse  coeperint,  a  ali-eady  been  appointed  eithej-  as  tutors 
ttitela  vel  cura  excusantur,  quatenus  or  curators,  should  afterwards  be  ab- 
reipublicse     causa    absunt,    et     interea  sent   on   the    public    service,   they   are 

10 
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curator  loco  eorum  datur.  Qui  si 
reversi  fueiint  recipiunt  onus  tutelse : 
nam  nee  anni  habent  vocationem,  ut 
Papinianus  libro  quinto  responsorum 
rescripsit ;  nam  hoc  spatium  habent  ad 
novas  tutelas  vocati. 


excused  during  theii"  absence,  and 
meanwhile  curatoi-s  are  appointed  in 
their  place.  On  their  return,  they  must 
again  take  upon  them  the  burden  of 
tutelage  ;  and,  according  to  Papinian's 
opinion,  expressed  in  the  fifth  book  of 
his  answers,  are  not  entitled  to  the  priv- 
ilege of  a  year's  vacation,  which  is  only 
allowed  them  when  they  are  called  to  a 
new  tutelage. 
D.  xx\ai.  1.  10.  pr.  and  2. 

The  meaning  of  the  text  is  that,  if  they  had  commenced  holding  the 
office  of  tutor  before  their  absence,  they  were  obliged  to  resume  it 
immediately  on  their  return.  If,  when  they  returned,  a  new  tutelage 
was  imposed  on  them,  they  might  delay  for  a  year  to  enter  on  its  duties. 


3.  Et  qui  potestatem  habent  aliquam, 
ee  excusare  possunt,  ut  divus  Marcus 
rescripsit ;  sed  coeptam  tutelam  deserere 
non  possunt. 


3.  By  a  j-escript  of  the  Emperor  Mar- 
cus, all  persons  invested  with  magiste- 
rial power  may  excuse  themselves ;  but 
they  cannot  abandon  the  office  of  tutor, 
which  they  have  already  undertaken. 

D.  xxvii.  1.  17.  5. 


Qui  potestatem  aliquam  habent, 
magistrates. 


i.e.  all  magistrates,  including  local 


4.  Item  propter  litem  quam  cum 
pupillo  vel  adulto  tutor  vel  curator 
habet,  excusare  nemo  se  potest,  nisi 
forte  de  omnibus  bonis  vel  hereditate 
controversia  sit. 

D.  xxvii.  1 


4.  No  tutor  or  curator  can  excuse 
himself  by  alleging  a  law-suit  with  the 
pupil  or  adult ;  unless  the  suit  embraces 
the  whole  of  the  goods,  or  the  property, 
or  is  for  an  inheritance. 

21. 


Justinian  afterwards,  in  the  72nd  Novel  (c.  1),  decided  that  no  credi- 
tor or  debtor  of  the  pupil  or  adult  should  be  allowed  to  become  tutor  or 
curator. 


5.  Item  tria  onera  tutelse  non  adfec- 
tatse  vel  curse  praestant  vacationem, 
quamdiu  administrantur :  ut  tamen  plu- 
rium  pupillorum  tutehi,  vel  cura  eorura- 
dem  bonorum,  veluti  fratrum,  pro  una 
computetur. 


5.  Three  tutelages  or  curatorships, 
if  unsohcited,  serve  as  an  excuse  from 
filling  any  other  such  oflfice,  while  tT^e 
holder  continues  to  discharge  the  duties. 
But  the  tutelage  of  several  pupils,  or 
the  curatorship  of  an  undivided  prop- 
erty, as  where  the  pupils  or  adults  are 
brothei-s,  is  reckoned  as  one  only. 


D.  xxvii.  1.  3.  15.  15. 


6.  Sed  et  propter  paupertatem  excu-        6.  Poverty  also  is  a  sufficient  excuse, 
eationem  tnbui  tarn  divi  fratres  quam    when  it  can  be  proved  such  as  to  render 
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per  se  divus  Marcus  rescripsit,  si  quis    a  man  incapable  of  the  burden  imposed 
imparem  se  oneri  injuncto  possit  docere.     upon   him,    according   to   the    rew:ript« 

given  both  by  the  imperial  bi-other» 
together,  and  by  the  Emperor  Maicus 
singly. 

D.  xxvii.  1.  7. 
Marcus  Aurelius  Antoninus  and  Lucius  Verus  were  the  diti  fratres. 


7.  Item  propter  adversam  valetudi- 
nem,  propter  quam  nee  siiis  quidem 
negotiis  interesse  potest,  excusatio  locum 
habet. 

8.  Similiter  eum  qui  literas  nesciret, 
excusandum  esse  divus  Pius  rescripsit ; 
quamvis  et  imperiti  literarum  possint 
ad  administrationem  negotiorum  suffi- 
cere. 


7.  Illness  also,  if  it  prevents  a  man 
from  superintending  his  own  affaii-s, 
aftbi'ds  a  gfi'ound  of  excuse. 


8.  So,  too,  a  person  who  cannot  read 
must  be  excused,  according  to  the  re- 
scnpt  of  the  Emperor  Antoninus  Pius ; 
but  persons  who  cannot  read  are  some- 
times considered  capable  of  administer- 
ing. 

D,  xxvii.  1.  6.  19. 


The  magistrate  would  have  to  decide  whether  the  property  was  so 
small,  and  the  position  of  the  pupil  or  adult  so  humble,  that  this  ignor- 
ance would  be  no  bar. 


9.  Item  si  propter  inimicitias  aliqiiem 
testament©  tutorem  pater  dederit,  hoc 
ipsum  praestat  ei  excusationem :  sicut 
per  contrarium  non  excusantur,  qui  se 
tutelam  administraturos  patii  pupillo- 
rum  pronaiserunt. 

D.  xxvii. 


9.  If  it  is  through  enmity  that  the 
father  appoints  by  testament  any  one  as 
tutor,  this  circumstance  itself  \\\\\  afford 
a  sufficient  excuse  ;  just  as,  on  the  other 
hand,  they  who  have  promised  the 
father  of  the  pupils  to  fill  the  office  of 
tutor,  cannot  be  excused. 

1.  6.  17. 


10.  Non  esse  admittendam  excusa- 
tionem ejus  qui  hoc  solo  utitur,  quod 
ignotus  patri  pupillorum  sit,  divi  fratres 
resciipeserunt. 


10.  That  the  tutor  was  unknown  to 
the  father  of  a  pupil  is  not  of  itself  to  be 
admitted  as  a  sufficient  excuse,  as  is 
decided  by  a  rescript  of  the  imperial 
brothers. 


D.  xxvii.  1.  15.  14. 


11.  Inimicitiffi  quas  quis  cum  patre 
pupillorum  vel  adultorum  exercuit,  si 
capitales  fuerunt,  nee  reconciliatio  in- 
tervenit,  a  tutela  vel  cura  solent  excu- 
sare. 


11.  Enmity  against  the  father  of  the 
pupil  or  adult,  if  of  a  deadly  character, 
and  no  reconciliation  has  taken  place,  is 
usually  considered  as  an  excuse  from 
being  tutor  or  curator. 


D.  xxvii.  1.  6.  17. 


12.  Item  qui  status  controversiam  a 
pupillorum  patre  passus  est,  excusatur 
a  tutela. 


12.  So,  too,  he  whose  status  has  been 
called  in  question  by  the  father  of  the 
pupil,  is  excused  from  the  office  of  tutor. 
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That  is,  if  the  deceased  has  attempted  to  show  that  the  person  ap- 
pointed tutor  was  a  slave. 


13.  Item  major  septuaginta  annis  a 
tutela  vel  cui-a  excusare  se  potest. 
Minores  aiitem  viginti  quinque  annis 
olim  quidem  excusabantur.  A  nostra 
autem  constitutione  prohibentur  ad  tute- 
1am  vel  curam  adspirare,  adeo  ut  nee 
excusationis  opus  fiat.  'Qua  constitu- 
tione cavetur  ut  nee  pupillus  ad  legiti- 
mam  tutelam  vocetur,  nee  adultus  ;  cum 
erat  incivile,  eos  qui  alieno  auxilio  in 
rebus  suis  administrandis  egere  noscun- 
tur,  et  aliis  reguntui",  aliorum  tutelam 
vel  curam  subire. 


13.  Persons  above  seventy  years  of 
age  may  be  excused  from  being  tutoi"s 
or  curators.  Persons  under  the  age  of 
twenty-five  were  formerly  excused,  but, 
by  our  constitution,  they  ai-e  now  pro- 
hibited from  aspiring  to  these  offices,  so 
that  excuses  are  become  unnecessary. 
This  constitution  provides  that  neither 
pupils  nor  adults  shall  be  called  to  a 
legal  tutelage.  For  it  is  absurd  that 
persons  who  are  themselves  governed, 
and  are  known  to  need  assistance  in  the 
administration  of  their  own  affairs, 
should  become  the  tutors  or  curators  of 
others. 


D.  xxvii.  1.  2.  10.  7;  C.  V.  30.  5. 


14.  Idem  et  in  milite  observandum 
est,  mt  nee  volens  ad  tutelae  onus  admit- 
tatur. 

15.  Item  Romae  grammatici,  rhetores 
et  medici,  et  qui  in  patria  sua  id  exer- 
cent  et  intra  numerum  sunt,  a  tutela  vel 
cura  habent  vacationem. 


14.  The  same  rule  holds  good  also  as 
to  military  persons.  They  cannot,  even 
though  they  wish  it,  be  admitted  to  the 
office  of  tutor  or  curator. 

15.  Grammarians,  rhetoricians,  and 
physicians  at  Rome,  and  those  also  who 
exercise  such  professions  in  their  own 
country,  and  are  within  the  number 
authorized,  are  exempted  from  being 
tutors  or  curators. 


D.  xxvii.  1.  6.  1. 

It  was  Antoninus  Pius  who  fixed  the  number  which  each  city  was  to 
have.  (D.  xxvii.  1.  6.  1.)  The  largest  provincial  citywas  not  allowed 
to  have  more  than  ten  physicians,  five  grammarians,  and  five  rhetori- 
cians. 

Philosophers  were  also  excepted  (D.  xxvii.  1.  6.  5);  jurisprudents 
who  were  members  of  the  council  of  the  emperor  (xxvii.  1.  30) ;  and  all 
clerici.     (C.  i.  3.  52.) 


16.  Qui  autem  vult  se  excusai-e,  si 
plures  habeat  excusationes  et  de  qui- 
busdam  non  probaverit,  aliis  uti  inti-a 
tempora  non  prohibetur.  Qui  autem 
excusare  se  volunt,  non  appellant ;  sed 
intra  dies  quinquaginta  continuos  ex  quo 
cognoverunt,  excusare  se  debent,  cujus- 
cmnque  generis  sunt,  id  est,  qualiter- 
cumque  dati  fuerint  tutores,  si  intra 
centesimum  lapidem  sunt  ab  eo  loco  ubi 
tutores  dati  sunt ;  si  vero  ultra  centesi- 


16.  If  a  person  wishes  to  excuse  him- 
self, and  has  several  excuses,  even  sup- 
posing some  are  not  admitted,  there  is 
nothing  to  prevent  him  employing 
others,  provided  he  does  so  within  the 
prescribed  time.  Those  who  wish  to 
excuse  themselves  are  not  to  appeal, 
but  whatever  kind  of  tutors  they  may 
be,  that  is,  however  they  may  have  been 
appointed,  must  offer  their  excuses 
within   the  fifty  days  next   after   they 
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mum  habitant,  dinumeratione  facta  vi-  have  known  of  their  appointment,  if 
ginti  milliuni  diurnoriim  et  ampliuB  they  are  within  a  hundred  miles  of  the 
ti-jginta  dierum.  Quod  tamen,  ut  Scse-  place  when  they  were  appointed.  If 
vola  dicebat,  sic  debet  comi:)utari  ne  they  are  at  a  greater  distance  they  are 
minus  siut  quam  quinquaginta  dies.  allowed  a  day  for  ^very  twenty  miles, 

and  thirty  days  besides ;  but  the  time 
should,  as  Scajvola  said,  be  so  calculated 
as  never  to  be  less  than  fifty  days  in  the 
whole. 
D.  xxvii.  1.  21.  1.  13.  1.  9. 

If  he  lived  anywhere  within  four  hundred  miles,  he  would,  reckon- 
ing a  day  for  each  twenty  miles,  and  thirty  days  besides,  fall  short  of 
fifty  days,  and  therefore  the  rule  was  laid  down  as  stated  in  the  con- 
cluding sentence  of  the  text.  If  he  did  not  excuse  himself  within  the 
appointed  time,  he  could  not  afterwards  escape  the  charge. 

Dies  continui  are  opposed  to  dies  utiles,  the  days  on  which  legal  busi- 
ness could  be  done ;  dies  continui  meaning  the  next  days,  of  whatever 
kind. 

The  ordinary  rule  was  that  persons  called  to  a  public  oflBce  had,  in 
order  not  to  serve,  to  appeal  to  a  higher  magistrate  than  the  one  ap- 
pointing them. 

17.  Datus  auteni  tutor  ad  universum        17.  The  tutor  who  is  appointed  is  con- 
patrimonium  datus  esse  ci'editur.  sidered  as  appointed  for  the  whole  patri- 
mony. 

D.  xxvii.  1.  21.  2. 

The  tutor  was  appointed  for  the  whole  patrimony ;  but  if  it  was 
situated  in  very  different  parts,  he  might  apply  to  have  other  tutors 
appointed  to  act  in  the  different  localities.     (D.  xxvii.  1.  21.  2.) 

18.  Qui  tutelam  alicujus  gessit,  invitus        18.  A  person  who  has  discharged  the 
curator  ejusdem  fieii  non  compellitur :     office  of  tutor  is  not  compelled  against 
in   tantum   ut,   licet    paterfamilias    qui     his  will  to  become  the  curator  of  the 
testamento   tutorem  dedit,  adjecerit  se     same  person  ;  so  much  so,  that  although 
eumdem  curatorem  dare,  tamen  invitum    the  father,  after  appointing  a  tutor  by 
eum  curam  suscipere  non  cogendum  divi    testament,  adds  that  he   also   appoints 
Severus  et  Antoninus  resciipserunt.  the  same  person  to  be  curator,  the  per- 
son so  appointed  if  unwilling  cannot  be 
compelled  to  take  the  office  of  cui-atoi' ; 
so  it  has  been  decided  by  the  i"escript  of 
the  Emperors  Severus  and  Antoninus. 

It  is  Antoninus  Caracalla  who  is  here  meant. 

19.  lidem      rescripserunt,      maritum        19.  The  same  emperoi-s  have  decided 
uxori  suae  curatorem  datum  excusare  se    by  rescript,   that  a  husband  appointetl 
posse,  licet  se  immisceat.  as  curator  to  his  wife  may  excuse  him- 
self from  the  office,  even  after  he  has 
intermeddled  with  her  affairs. 

D.  xxvii.  1.  1.  5. 


150  LIB.   I.      TIT.   XXVI. 

The  husband  not  only  might  excuse  himself  from  the  curatorship  of 
his  wife,  but  in  the  time  of  Justinian  he  could  not  fill  the  office  (C.  v. 
34,  2) ;  neither  could  the  wife's  curator  marry  her.     (C.  v.  6.) 

It  was  the  general  rule  that  a  tutor  or  curator  who  intermeddled  with 
the  affairs  of  the  pupil  or  adult  renounced  the  right  of  ofi'ering  excuses. 

20.  Si  quis  autem  falsis  allegationibus  20.  If  any  one  has  succeeded  by  false 
excusationem  tutelse  meruit,  non  est  allegations  in  getting  himself  excused 
libQratus  onere  tutelis.  from  the  office  of  tutor,  he  is  not  dis- 

charged from  the  burden  of  the  office. 

D.  xxiii.  2.  60. 


Tit.   XXVL     DE   SUSPECTIS    TUTOEIBUS    VEL  CURA- 

TORIBUS. 

Sciendum  est  suspecti  crimen  ex  lege  The  right  of  accusing  a  suspected  tu- 
duodecim  tabularum  descendere.  tor  or  curator  is  derived  from  the  law  of 

the  Twelve  Tables. 

D.  xxvi.  10.  1,  2. 

1.  Datum  est  autem  jus  removendi  tu-  1.  The  power  of  removing  suspected 
tores  suspectos  Romae  prsetori,  et  in  pro-  tutoi'S  belongs  at  Rome  to  the  prsetor  ; 
vinciis  prsesidibus  eai-um  et  legato  pi-o-  in  the  provinces  to  the  pi'ocsides,  or  to 
consulis.  the  legate  of  the  proconsul. 

D.  xxvi.  10.  1.  3,  4. 

2.  Ostendimus,  qui  possint  de  suspecto  2.  We  have  shown  what  magistrates 
cognoscere  ;  nunc  videamus  qui  sus-  may  take  cognizance  of  suspected  per- 
jiecti  fieri  possint.  Et  quidem  omnes  sons  :  let  us  now  inquire,  what  persons 
tutores  possunt,  sive  testamentarii  sint  may  become  suspected.  All  tutors  may 
sive  non,  sed  alterius  generis  tutores ;  become  so,  whether  testamentary,  or 
quare  et  si  legitimus  sit  tutor,  accusari  others  ;  thus  even  a  legal  tutor  may  be 
poterit.  Quid  si  patronus  1  Adhuc  idem  accused.  But  what  is  the  case  with  a 
eiit  dicendum :  dummodo  meminerimus  patron  ?  He,  too,  may  be  accused ; 
famse  patroni  parcendum,  licet  ut  sus-  but  we  must  remembex',  that  his  reputa- 
pectus  remotus  fuerit.  tion  must  be  spared,   although  he  be 

removed  as  suspected. 

The  descendants  could  not  bring  an  action  to  which  infamy  attached 
against  an  ascendant.  They  and  the  liberatus  could  only  call  for  the 
interference  of  the  law  to  protect  their  property,  not  to  punish  the  tu- 
tor with  infamy.  (D.  xxxvii.  15.  5.)  And  in  the  case  of  all  legal 
tutors  it  was  customary,  except  in  very  bad  cases,  not  to  remove  them, 
but  to  join  a  curator  with  them.  (D.  xxvi.  10. 9.)  By  fames  parcenduin 
is  meant  that  the  grounds  of  the  decision  for  their  removal  were  not  to 
be  expressed. 
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3.  Consequens  eat  ut  videamus,  qui 
pnssunt  suspectos  postulare.  Et  scien- 
dum est  quasi  publicam  esse  banc 
actionem,  hoc  est,  omnibus  j)atere.  Quini- 
mo  et  mulieres  admittunturex  rescripto 
divorum  Seveii  et  Antonini,  sed  eae  solae 
quae  i^ietatis  necessitudine  ductse  ad  hoc 
procedunt,  ut  puta  mater ;  nutrix  quo- 
que  et  avia  possunt,  potest  et  soror.  Sed 
et  si  qua  alia  mulier  fuerit,  cujus  praetor 
jierpensam  pietatem  intellexerit  non  sex- 
iis  verecundiam  egi'edientem,  sed  pietate 
productam  non  continei-e  injui-iam  pu- 
pillorum,  admittet  eam  ad  accusationem. 


D.  xxvi. 


3.  Let  us  now  inquire,  by  whom  sus- 
pected persons  may  be  accused.  N<)W 
an  accusation  of  this  soi-t  is  in  a  measiue 
public,  that  is,  it  is  open  to  all.  Nay, 
by  a  rescript  of  the  Emperora  Severua 
and  Antoninus,  even  women  are  admitted 
to  be  accusers  ;  but  only  those  who  are 
induced  to  do  so  through  feelings  of 
affection,  as  a  mother,  a  nurse,  or  a 
grandmother,  or  a  sister,  who  may  all 
become  accusers.  But  the  prsetor  will 
admit  any  other  woman  to  make  the 
accusation,  in  whom  he  recognizes  a 
real  affection,  and  who,  without  over- 
stepping the  modesty  of  her  sex,  is  im- 
pelled by  this  affection  not  to  endure  the 
pupil  suffering  harm. 

10.  1.  6,  7, 


The  action  is  called  qucm  puUica,  because  on  the  one  hand  it  had  the 
private  object  of  securing  the  pupil's  interests,  and  on  the  other  had, 
like  public  actions,  criminal  consequences,  and  might  be  brought  by  a 
person  not  interested  in  the  private  result. 

Women,  as  a  general  rule,  could  not  institute  public  actions.  (D. 
xlviii.  2.  1.) 


4.  Impuberes  non  possunt  tutores 
suos  suspectos  postulare  ;  puberes  au- 
tem  curatores  suos  ex  consilio  neces- 
sariorum  suspectos  possunt  arguere,  et 
ita  divi  Severus  et  Antoninus  rescripse- 
runt. 


4.  No  person  below  the  age  of  puber- 
ty can  bring  an  accusation  against  his 
tutor  as  suspected :  but  those  who  have 
attained  that  age  may,  under  the  advice 
of  their  near  relations,  accuse  theli'  cui-a- 
tors.  Such  is  the  decision  given  in  a 
rescript  of  the  Emperors  Severus  and 
Antoninus. 


D.  xxvi.  10.  7. 


5.  Suspectus  autem  est,  qui  non  ex 
fide  tutelam  gerit,  licet  solvendo  sit,  ut 
Julianus  quoque  rescripsit.  Sed  et  ante- 
quam  incipiat  tutelam  gerere  tutor, 
posse  eum  quasi  suspectum  removeri 
idem  Julianus  rescripsit,  et  secundum 
eum  constitutum  est. 

D.  XXV 


5 .  A  tutor  is  suspected  who  does  not 
faithfully  execute  his  trust,  although  per- 
fectly solvent,  as  Julian  writes,  who  also 
thinks  that  even  before  he  enters  on  his 
office,  a  tutor  may  be  removed,  as  sus- 
pected ;  and  a  constitution  has  been 
made  in  accordance  with  this  opinion. 

.  10.  8. 


Ulpian  says  that  a  tutor  could  not  be  suspectus  before  he  entered  on 
his  office,  and  that  if  there  were  any  reason  to  think  him  an  improper 
person  beforehand,  the  magistrate  would  forbid  him  to  assume  the 
administration.  (D.  xxvi.  10.  3.  5.  and  12.)  Justinian  decides  in 
opposition  to  this. 
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6.  Suspectus  autem  remotus,  si  qui-  6.  A  suspected  person,  if  removed  on 
dem  ob  dolum,  famosus  est ;  si  ob  cul-  account  of  fraud,  is  infamous,  but  not  if 
pam,  non  seque.  for  neglect  only. 

C.  V.  40.  9. 

For  the  meaning  of  the  word  infamia  see  Introd.  sec.  48. 

7.  Si  quis  autem  sutem  suspectus  pes-  7.  If  an  action  is  brought  against  any 
tulatur,  quoad  cognitio  finiatur,  inter-  one  as  suspected,  his  administration, 
dicitur  ei  administratio,  ut  Papiniano  accoi-ding  to  Papinian,  is  suspended 
visum  est.  while  the  accusation  is  pending. 

D.  xlvi.  3.  14.  1. 

8.  Sed  si  suspecti  cognitio  suscepta  8.  If  a  process  is  commenced  against 
fuerit,  posteaque  tutor  vel  curator  deces-  a  tutoi-  or  cui-ator,  iis  suspected,  and  he 
serit,  extingxutui"  suspecti  cognitio.  dies  while  it  is  going  on,  the  process  ig 

at  an  end. 

D.  xxvi.  10.  11. 

The  action  to  force  the  tutor  or  curator  to  give  in  his  accounts  would 
be  brought  against  the  heirs  of  the  tutor  or  curator.  But  the  suspecti 
cognitio  could  not,  as  its  object  was  to  remove  the  tutor  or  curator,  not 
to  recover  money  from  him.  The  crimen  suspecti  could  only  be  brought 
against  a  person  actually  tutor  or  curator,  and  was  at  an  end  if  the 
office  came  to  an  end,  not  only  by  death,  but  in  any  way.  (D.  xxvi. 
10.  11.) 

9.  Si  quis  tutor  copiam  sui  non  faciat        9.  If  a  tutor  fails  to  appear,  that  a  cer- 
ut  alimenta  pupillo  deceraantui",  cavetur    tain  amount  of  maiintenance  may  be  fixed 
epistola  divorum  Seven  et  Antonini,  ut    on  for  his  pupil,  it  is  provided  by  a  re- 
in possessionem  bonorum  ejus  pupillus    script   of   the    Emperors   Severus   and 
mittatur ;  et  quae  mora  deteriora  futui-a    Antoninus,  that  the  pupil  shall  be  put 
sunt,  dato  curatore   distrahi  jubentur.     into  the  possession  of  the  effects  of  the 
Ergo  ut  suspectus  removeri  poteiit,  qui    tutor,  and  that  after  a  curatoi*  has  been 
non  praestat  alimenta.  appointed,  those  things,  which  are  per- 
ishable, may  be  sold.     Therefore  a  tutor 
who  does  not  afford  maintenance  to  his 
pupil  may  be  removed,  as  suspected. 

D.  xxvi.  10.  7.  2. 

The  prsetor  generally  determined  the  amount  to  be  annually  expended 
on  the  maintenance  and  education  of  the  pupil  (the  word  alimenta  must 
be  taken  very  widely),  when  it  was  not  determined  by  the  testament 
of  the  father.  The  tutor  had  therefore  to  attend  before  the  magistrate 
to  state  what  amount  the  fortune  of  the  pupil  would  bear. 

Dato  curatore,  i.e.  a  curator  appointed  for  this  particular  pui-pose 
only. 

10.  Sed  si  quis  praisens  negat  propter  10.  But  if  the  tutor  appeare,  and  denies 
inopiam  alimenta  non  posse  decerni,  si    tuat  maintenance  can  be  allowed  in  con- 
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hoc,  per  menrlacinm  dicat,  remittendum 
eiim  esse  ad  pi-fefectum  urbi  pnniendum 
l)lacuit ;  sicut  ille  i-emittitur,  qui  data 
pecunia  ministerium  tutelse  i-edemit. 


sequence  of  the  smallness  of  the  pupil's 
estate ;  if  he  says  this  falsely,  he  shall 
be  handed  over  to  the  prsefect  of  tlie  city, 
to  be  punished,  just  as  a  persf>n  is  handed 
over  who  has  purchased  a  tutelage  by 
bribeiy. 


D.  xxvi.  10.  3.  15. 


The  praBtor  has  no  criminal  jurisdiction,  and  therefore  persons  were 
sent  for  punishment  to  the  proefectus  urbi.  (D.  i.  12.  1.)  In  the  pro- 
vinces the  prceses  could  punish,  as  well  as  remove,  the  tutor. 


11.  Libertus  quoque,  si  fraudulenter 
tutelam  filiorum  vel  nepotum  patroni 
gessisse  probetur,  ad  prsefectum  urbi 
i-emittitur  puniendus. 


D. 


11,  Also  a  freedman,  who  is  proved  t<> 
have  been  guilty  of  fraud,  when  acting 
as  tutor  to  the  son  or  grandson  of  his 
patron,  is  handed  over  to  the  prtefect  of 
the  city  to  be  punished. 

xxvi.  10.  2. 


12.  Novissime  sciendum  est,  eos  qui 
fraudulenter  tutelam  vel  curam  adniinis- 
trant,  etiamsi  satis  ofTerant,  removendos 
a  tutela ;  quia  satisdatio  tutoris  propo- 
situm  malevolum  non  mutat,  sed  diutius 
grassandi  in  re  familiari  facultatem 
praestat. 

D.  xxvi. 


12.  Lastly,  it  must  be  known  that 
they  who  are  guilty  of  fraud  in  their 
administration,  must  be  removed,  al- 
though they  offer  sufficient  security. 
For  giving  security  makes  no  change  in 
the  malevolent  pui-pose  of  the  tutor,  but 
only  procures  him  a  longer  opportunity 
of  injuring  the  estate. 

10.  5.  6. 


A  person  is  considered  thus  open  to  suspicion  whose  general  character 
and  conduct  warrant  the  suspicion.  But  a  zealous  and  honest  man,  as 
we  learn  in  the  next  paragraph,  is  not  to  be  removed  on  suspicion, 
because  he  is  poor. 


13.  Suspectum  enim  eum  putamus, 
qui  moribus  talis  est  ut  suspectus  sit. 
Enimvero  tutor  vel  curator,  quamvis 
pauper  est,  fidelis  tamen  et  diligens, 
removendus  non  est  quasi  suspectus. 


13.  We  also  deem  every  man  sus- 
pected, whose  conduct  is  such  that  we 
cannot  but  suspect  him.  A  tntor  or 
curator  who  is  faithful  and  diligent,  is 
not  to  be  removed,  as  a  suspected  per- 
son, merely  because  he  is  poor. 

D.  xxvi.  10.  8. 


LIBER  SEOUNDUS. 


Tit.  I.     DE  DIVISIONE  RERUM  ET  QUALITATE. 

Having  treated  in  the  first  book  of  the  law  of  persons,  the  Institute 
now  proceeds  to  treat  of  the  law  of  things — that  is,  they  pass  from  per- 
sons who  exercise  rights  to  things  over  which  rights  are  exercised. 
Rights  may  be  divided  into  those  which  we  have  in  or  over  things  as 
against  all  the  world,  and  those  which  we  have  against  particular  per- 
sons. (See  Introd.  sec.  61.)  The  second  book  of  the  Institutes,  and  the  . 
first  portion  of  the  third,  treat  of  the  former  class,  and  of  the  mode  in 
which  they  are  acquired. 

The  most  proper  mode  of  treating  the  law  of  things  would  be,  per- 
haps, first  to  inquire  of  what  divisions  things  themselves  are  suscep- 
tible ;  next,  to  divide  rights  over  things  {jura  in  rem)  according  to  the 
extent  of  the  right ;  and  lastly,  to  treat  of  the  mode  in  which  those 
.fights  are  acquired.  To  a  certain  extent  this  mode  of  dividing  the 
subject  is  adopted  in  the  Institutes,  but  not  very  distinctly  or  expressly. 
Things  themselves  may  be  divided,  generally,  by  making  the  basis  of 
division  either  the  I'elation  in  which  they  stand  to  persons,  or  something 
inherent  in  the  nature  of  the  things.  Things  divided  in  the  first  way 
may  be  divided  according  as  they  are  the  subject  of  the  rights  of  all 
men  or  no  men  on  the  one  hand,  and  of  particular  men  on  the  other, 
the  latter  class  receiving  modifications  according  to  the  character  in 
which  particular  men  hold  them.  This  division  of  things  is  treated  of 
in  the  first  sections  of  this  Title.  The  most  prominent  distinction  in- 
herent in  things  is  that  of  things  corporeal  and  things  incorporeal,  and 
this  is  treated  of  in  the  second  Title.     There  are  other  divisions  of 
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things  (see  Introd.  sees.  52-60)  which  are  alluded  to  in  the  Institutes, 
but  not  expressly  noticed. 

A  person  may  have  the  whole  sum  of  all  rights  over  a  thing  when  in 
Roman  law  he  was  said  to  have  the  dorninium.  These  rights  of  the 
dominus  were  summed  up  in  the  jus  utendi,  that  is,  making  use  of  the 
thing;  the ^"ws /rwemZi,  that  is,  reaping  the  fruits  and  profits;  and  the 
jus  abutendi,  that  is,  consuming  the  thing,  if  capable  of  consumption. 
Or  any  one  of  the  jura  in  rem  may  be  separated  from  the  rest  and 
enjoyed  by  different  persons.  (See  Introd.  sec.  64.)  These  fragments 
of  the  dominium,  called  servitudes,  are  treated  of  in  the  third  and  three 
follovdng  Titles.  Or  a  person  may  have  a  right  over  a  thing  in  the 
ownership  of  another,  limited  by  the  extent  to  which  he  has  a  claim 
against  the  owner,  as  a  creditor  has  over  the  thing  given  him  in  pledge 
as  a  security  for  the  debt.  This  right,  generally  termed  in  Roman  law 
the  jus  pignoris,  is  not  spoken  of  expressly  in  the  Institutes,  but  a  brief 
sketch  of  the  law  on  the  subject  will  be  found  in  the  conclusion  of  the 
notes  to  the  fifth  Title. 

The  Institutes  then  recur  to  the  modes  by  which  the  ownership' in 
things  is  acquired,  and  the  subject  is  divided  according  as  ownership 
is  acquired  in  a  particular  thing,  or  in  a  universitas  rerum,  that  is,  the 
aggregate  of  rights  possessed  by  a  particular  person.  Two  of  the  prin- 
cipal modes  of  acquiring  particular  things,  occupation,  that  is,  being 
the  first  person  to  appropriate  an  unappropriated  thing,  and  tradition, 
that  is,  the  owner  handing  over  the  thing  to  another  person  with  the 
intention  of  transferring  the  ownership,  and  the  transferee  receiving 
the  thing  with  the  intention  of  becoming  owner  of  it,  have  been  treated 
of  in  the  first  Title,  as  also  have  the  subordinate  modes  of  accession, 
when  an  owner  acquires  by  the  natural  increment  of  the  thing  owned, 
or  when,  the  property  of  two  owners  being  somehow  mixed  up,  the  law 
gives  the  result  to  one  only,  and  specification,  when  a  new  thing  is 
created,  and  belongs  to  the  creator.  All  these  are  said  to  be  modes  of 
acquiring  things  jure  naturali.  Two  modes  of  acquiring  particular 
things  ^'wre  ciDifo' are  then  noticed.  (1.)  The  sixth  Title  treats  of  usu- 
capion, the  process  by  which  the  law  attached  the  legal  ownership  after 
a  certain  length  of  possession.  (2.)  The  seventh  Title  treats  of  certain 
cases  in  which  gift  might  be  looked  on  as  a  difi'erent  mode  of  confer- 
ring ownership  from  tradition.  This  ends  the  discussion  of  the  modes 
of  acquiring  the  ownership  in  particular  things.  The  eighth  and  ninth 
Titles  speak  of  certain  restrictions  on  alienation,  and  of  one  person 
acquiring  ownership  through  other  persons.  In  the  tenth  Title  the 
Institutes  proceed  to  discuss  the  modes  of  acquiring  a  universitas  revum. 
The  two  chief  modes  are,  the  gift  of  an  hereditas  by  testament,  and  the 
succession  to  an  hereditas  in  case  of  intestacy.      The   subject  of  testa- 
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ments  occupies  the  remainder  of  the  second  book,  and  that  of  succession 
to  an  intestate  occupies  the  first  nine  Titles  of  tiie  third  hook.  Some 
minor  modes  of  acquiring  a  universUrxs  rerum,  of  which  aiTogation  is  the 
most  important,  are  then  noticed ;  and  with  the  twelfth  Title  of  the 
third  book  the  treatmont  oi  jura  in  rem,  and  of  the  modes  of  acquiring' 
ownership  in  them  is  brought  to  a  conclusion.  This  treatment  of  the 
modes  of  acquisition  is  subject  to  the  inconvenience  noticed  by  Gains 
(ii.  191),  that  legacies  which  are  a  mode  of  acquiring  specific  things, 
are  treated  of  as  coming  under  the  acquisition  of  a  universitas  rerum  by 
testament. 

Previously  to  the  legislation  of  Justinian,  there  had  been  two  other 
/nodes  of  acquisition  jure  civili,  applicable  both  in  the  case  of  particular 
things  and  in  that  of  a  universitas  rerum,  which  are  treated  of  by 
Gains  at  considerable  length.  (Gai.  ii.  18-37.  See  also  Ulpian,  Beg. 
19.  2.)  These  were  mancipation,  the  process  by  which  res  'mancipi 
were  conveyed  from  one  Roman  citizen  to  another  (see  Introd.  sec.  59), 
and  in  jure  cessio.  The  cessio  in  jure  was  a  fictitious  suit,  in  which  the 
j)erson  who  was  to  acquire  the  thing  claimed  {mndicabat)  the  thing  as 
his  own,  the  person  who  was  to  transfer  it  acknowledged  the  justice 
of  the  claim,  and  the  magistrate  pronounced  it  to  be  the  property 
(addicebai)  of  the  claimant.  Mancipation  and  cessiones  in  jure  were 
both  abolished  by  Justinian.  Ulpian  {Reg.  19.  2)  also  notices  two 
others,  adjudicatione,  i.e.  by  property  held  in  common  being  judicially 
marked  out,  so  that  the  separate  portions  were  owned,  and  lege,  by  some 
special  statute,  as  when  legacies  devolved  under  the  lex  Papia  Poppaa. 
(Bk.  ii.  20.) 

The  explanation  of  the  term  possession,  which  occurs  frequently  in 
this  Title,  may  be  conveniently  deferred  until  we  reach  the  sixth  Title. 

Superiore   libro  de  jure   personarum  In  the  preceding  book  we  have  treated 

exx)Osuimus  :  modo  videamus  de  rebus,  of  the  law  of  pei-sons.    Let  us  now  speak 

quae  vel  in  nostro  patrimonio  vel  extra  of  thing-s,  which  either  are  in  our  patri- 

patrimonium  nostrum  habentur.     Quae-  mony,   or  not  in   our  patrimony.     For 

dam  enim  natural!  jure  communia  sunt  some  things  by  the  law  of  nature   are 

omnium  qusedam  publica,  qusedam  uni-  common  to  all ;  some  are  public ;  some 

versitatis,    qusedam    nullius,    pleraque  belong  to   corporate   bodies,  and  some 

singulorum,  quae  ex  variis  causis  cuique  belong  to  no  one.     Most  things  are  the 

s.dquiruntur,   sicut   ex   subjectis   appa-  property   of   iiidi\dduals,   who    acquire 

I'ebit.  them  in  different  ways,  as  will  appear 

hereafter. 

Gai.  ii.  1 ;   D.  i.  8.  2. 

Under  the  word  res,  thing,  is  included  whatever  is  capable  of  being 
the  subject  of  a  right.  The  principal  division  of  Gains  is  into  thing's 
diviiii  juris  and  humani  juris.  Here  the  principal  division  is  according 
as  things  are  in  nostro  patrimonio,  that  is,  belong  to  individuals ;  or 
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extra  nostrum  patrimonium,  that  is,  belong  to  all  men  (communes),  to 
the  state  (puUicce),  to  no  men  (nuUius),  or  to  bodies  of  men  {univer- 
sltatis).  The  words  bona  and  pecunia,  it  may  be  observed,  are  only 
used  of  things  in  nostra  patrimonio. 

1.  Et  quidem  natural!  jure  communia  1.  By  the  law  of  nature  these  things 
sunt  omnium  hsec :  aer,  aqua  profluens,  are  common  to  mankind — the  air,  run- 
et  mare  et  per  hoc  litora  maris.  Nemo  ning  water,  the  sea,  and  consequently 
igitur  ad  litus  maris  accedere  prohibe-  the  shores  of  the  sea.  No  one,  there- 
tur,  dum  tamen  villis  et  monumentis  et  fore,  is  forbidden  to  approach  the  sea- 
sedificiis  abstineat :  quia  non  sunt  juris  shore,  provided  that  he  respects  habi- 
gentium,  sicut  et  mare.  tations,  monuments,  and  buildings,which 

are  not,  like  the  sea,  subject  only  to  the 
law  of  nations. 
D.  i.  8.  2.  1 ;    D.  i.  8.  4. 

Of  things  that  are  common  to  all  any  one  may  take  such  a  portion 
as  he  pleases.  Thus  a  man  may  inhale  the  air,  or  float  his  ship  on 
any  part  of  the  sea.  As  long  as  he  occupies  any  portion,  his  occupa- 
tion is  respected ;  but  directly  his  occupation  ceases,  the  thing  occu- 
pied again  becomes  common  to  all.  The  sea-shore,  that  is,  the  shore 
as  far  as  the  waves  go  at  furthest,  was  considered  to  belong  to  all  men. 
For  the  purposes  of  self-defence  any  nation  had  a  right  to  occupy  the 
shore  and  to  repel  strangers.  Individuals,  if  they  built  on  it,  by 
means  of  piles  or  otherwise,  were  secured  in  exclusive  enjoyment  of  the 
portion  occupied;  but  if  the  building  was  taken  away,  their  occu- 
pancy was  at  an  end,  and  the  spot  on  which  the  building  stood  again 
became  common.     (D.  i.  8.  6.) 

2.  Flnmina  autem   omnia  et  portus  2.    All  rivers   and  ports   are  public  ; 
publica    sunt.      Ideoque   jus    piscandi  hence  the  right  of  fishing  in  a  port,  or 
omnibus  commune  est  in  portu  flumini-  in  rivers,  is  common  to  all  men. 
busque. 

D.  i.  8.  4.  1 ;   D.  xlvii.  10.  13.  7. 

The  word  puhlicus  is  sometimes  used  as  equivalent  to  communis,  but 
is  properly  used,  as  here,  for  what  belongs  to  the  people.  Things 
public  belong  to  a  particular  people,  but  may  be  used  and  enjoyed  by 
all  men.  Roads,  public  places  and  buildings  might  be  added  to  those 
mentioned  in  the  text.  The  particular  people  or  nation  in  whose 
territory  public  things  lie  may  permit  all  the  world  to  make  use  of 
them,  but  exercise  a  special  jurisdiction  to  prevent  any  one  injuring 
them.  In  this  light  even  the  shore  of  the  sea  was  said,  though  not 
very  strictly,  to  be  a  res  publica :  it  is  not  the  property  of  the  particular 
people  whose  territory  is  adjacent  to  the  shore,  but  it  belongs  to  them 
to  see  that  none  of  the  uses  of  the  shore  are  lost  by  the  act  of  indi- 
viduals.    Celsus  says,  Litora  in  quce  populus  Romanus  imperium  habet 
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populi  Romani  esse  arbitror  (D.  xliii.  8.  3),  where,  if  we  are  to  bring 
this  opinion  of  Celsus  into  harmony  with  the  opinions  of  other  juidsts, 
we  must  understand  '  populi  Romani  esse '  to  mean  '  are  subject  to  tho 
guardianship  of  the  Roman  people.' 

3.    Est  autem  litus  maris,   quatenus        3.  ITie  sea-shore  extends  aa  far  as  the 
hybemus  fluctus  maximus  excumt.  greatest  winter  flood  runs  up. 

D.  1.  16.  96. 

Celsus  ascribes  this  definition  to  Cicero,  who  apparently  borrowed  it 
from  Aquilius.     (Cic.  Top.  7.) 


4.  Riparum  quoque  usus  publicus  est 
jiu'is  gentium,  sicut  ipsius  fluminis. 
Itaque  navem  ad  eas  adplicare,  funes 
arboribus  ibi  natis  religare,  onus  aliquod 
in  his  reponere  cuilibet  liberum  est, 
sicut  per  ipsum  flumen  navigare  ;  sed 
proprietas  earum  illorum  est  quorum 
prfediis  haerent:  qua  de  causa  arbores 
fjuoque  in  iisdem  natse  eorumdem  sunt. 


4.  The  public  use  of  the  banks  of  a 
river  is  part  of  the  law  of  nations,  just 
as  is  that  of  the  river  itself.  All  persons 
thei-efore  are  as  much  at  liberiy  to  brin^ 
their  vessels  to  the  bank,  to  fasten  ropes 
to  the  trees  growng  there,  and  to  place 
any  part  of  their  cargo  there,  as  to 
navigate  the  river  itself.  But  the  banks 
of  a  river  are  the  property  of  those 
whose  land  they  adjoin ;  and  conse- 
quently the  trees  growing  on  the  them 
are  also  the  property  of  the  same  per- 
sons. 

D.  i.  8.  5. 

The  banks  of  rivers  belonged  to  the  proprietors  of  the  adjacent 
lands ;  but  the  use  of  them,  for  the  purposes  of  navigation  or  other- 
wise, was  open  to  all.  The  proprietors,  therefore,  could  alone  reap  the 
profits  of  the  soil ;  but  if  they  attempted  to  exercise  their  rights  so  as 
to  hinder  the  public  use  of  the  bank,  they  would  be  restrained  by  an 
interdict  of  the  prastor.     (See  Introd.  sec.  107.) 


.5.  Litorum  quoque  usus  publicus  juris 
gentium  est,  sicut  ipsius  maris ;  et  ob  id 
quibuslibet  liberum  est  casam  ibi  ponere 
in  quam  se  recit)iant,  sicut  retia  siccare 
et  ex  mari  reducere.  Proprietas  autem 
eorem  potest  intelligi  nullius  esse,  sed 
ejusdem  juris  esse  cujus  etmare,  etquse 
subjacet  mari  terra  vel  arena. 


D.  i.  8.  5. 


5.  The  public  use  of  the  sea-shore, 
too,  is  part  of  the  law  of  nations,  as  is 
that  of  the  sea  itself ;  and  therefore  any 
person  is  at  liberty  to  place  on  it  a  cot- 
tage, to  which  he  may  retreat,  or  to  dry 
his  nets  there,  and  haul  them  from  the 
sea ;  for  the  shores  may  be  said  to  )  <e 
the  pi-ojierty  of  no  man,  but  are  subject 
to  the  same  law  as  the  sea  itself,  and  the 
sand  or  gi-ound  beneath  it. 

pr.  and  1. 


The  shores  over  which  the  Roman  people  had  power  were  not  the 
property  of  the  Roman  people,  although  it  belonged  specially  to  the 
Roman  people  to  see  that  the  free  use  of  them  was  not  hindered.  (See 
note  to  paragraph  2.) 
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6.  Universitatis  sunt,  non  singulorum, 
veluti  quse  in  civitatibus  sunt  theatra, 
stadia  et  similia,  et  si  quae  alia  sunt  com- 
munia  civitatum. 


6.  Among  things  belonging  to  a  cor- 
poi'ate  body,  not  to  individuals  ,are,  to. 
instance,  buildings  in  cities,  theatres, 
race-courses,  and  other  similar  places 
belonging  in  common  to  a  whole  city. 


D.  i.  8.  6.  1. 

Universitas  is  a  corporate  body,  such  as  the  guilds  {collegia)  of  dif- 
ferent trades ;  for  instance,  the  collegium  pistorum.  Res  universitatis 
are  things  which  can  be  used  by  the  members  of  the  universitas. 

Both  the  state  and  corporate  bodies  had  property  which  they  held 
exactly  like  individuals  ;  as,  for  instance,  the  agri  vectigales,  or  slaves 
and  lands  belonging  to  a  collegium.  Such  things  were  not  publicce  or 
tiniversitatis  in  the  sense  in  which  the  words  are  used  here ;  for  every 
member  of  the  state  or  corporation  could  not  use  and  enjoy  such  things, 
although  the  proceeds  went  to  the  general  purposes  of  the  state  or 
corporation.  They  were,  like  the  property  of  individuals,  in  nosti'O 
patrimonio,  the  state  or  corporation  being  looked  on  as  any  other  owner 


7.  NuUius  autem  sunt  res  sacrae  et  re- 
ligiosfE  et  sanctse  ;  quodenim  divini  juris 
est,  id  nullius  in  bonis  est. 


7.  Things  sacred,  religious,  and  holy, 
belong  to  no  one ;  for  that  which  is  sub- 
ject to  divine  law  is  not  the  property  of 
any  one. 


Gai.  ii.  9. 

Res  nullius  are  either  things  unappropriated  by  any  one,  in  which 
sense  things  common,  or  unoccupied  lands,  or  wild  animals,  are  res 
nullius  ;  or  they  are  things  to  which  a  religious  character  prevents  any 
human  right  of  property  attaching. 


8.  Sacrae  res  sunt,  quae  rite  et  per 
pontifices  Deo  conaecratae  sunt,  veluti 
fedes  sacrae  et  donaria  quae  rite  ad  min- 
isterium  Dei  dedicata  sunt.  Quae  etiam 
per  nostram  constitutionem  alienari  et 
obligari  prohibuimus,  excepta  causa  i-e- 
demptionis  captivorum.  Si  quis  vero 
auctoritate  sua  quasi  sacrum  sibi  consti- 
tuent, sacrum  non  est  sed  profanum. 
Locus  autem  in  quo  aedes  sacrae  sunt 
aedificatae,  etiam  diruto  sedificio  sacer 
atlhuc  manet,  ut  et  Papinianus  rescripit. 


D.  i.  8.  6.  3; 


8.  Things  are  sacred  which  have  been 
duly  consecrated  by  the  pontiffs,  as  sa- 
ci'ed  buildings  and  offei'ings,  properly 
dedicated  to  the  service  of  God,  which 
we  have  foi'bidden  by  our  constitution 
to  be  sold  or  mortgaged,  except  for  the 
purpose  of  purchasing  the  freedom  of 
captives.  But,  if  any  one  consecrates  a 
building,  by  his  own  authority,  it  is  not 
sacred,  but  profane.  But  ground  on 
which  a  sacred  edifice  has  once  been 
erected,  even  after  the  building  has  been 
desti'oyed,  continues  to  be  sacred,  as 
Papinian  also  writes. 

C.  i.  2.  21. 


The  distinction  between  res  sacrce  and  religiosce,  in  the  older  pagan 
law,  was  that  the  former  were  things  dedicated  to  the  celestial  gods, 
the  latter  were  thinffs  abandoned  to  the  infernal — relictce  diis  manibus. 
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V'A 


(GrAi.  ii.  4.)  In  order  that  a  thing  should  be  sacra,  it  was  necessary 
that  it  should  be  dedicated  by  a  pontiff  and  with  the  authority  of  thrj 
people,  afterwards  of  the  senate,  finally  of  the  emperor.  (D.  i.  8.  9.  1.) 
Things  consecrated  were  by  law  inalienable.  The  support  of  the  jjooir 
in  a  time  of  famine  (C.  i.  2.  21),  arid  afterwards  the  payment  of  t^o 
debts  of  the  church  (Nov.  120.  10),  sufficed,  as  well  as  the  release  of 
<-aptives,  as  reason  for  the  sale  of  consecrated  moveables;  but  imiaove- 
ables  were  always  inalienable. 


9.  Religiosum  locum  unusquisque  sua 
voluntate  facit,  duni  moi'tuum  infert  in 
locum  suum.  In  communem  autem  lo- 
<!um  purum  invito  socio  inferre  nou  licet ; 
in  commune  vero  sepulcrum  etiam  in- 
vitis  ceteris  licet  inferre.  Item  si  alienus 
ususfructus  est,  proprietarium  placet, 
nisi  consentiente  usufructuario,  locum 
religiosum  non  facere.  In  alienum  lo- 
cum concedente  domino  licet  inferre  ;  et 
licet  postea  ratum  habuerit  quam  illatus 
est  mortuus,  tamen  religiosus  fit  locus. 


D.  i.  8.  6.  4; 


9.  Any  man  at  his  pleasure  makes  a 
place  i-eligious  by  burying  a  dead  body 
in  his  own  ground  ;  but  it  is  not  per- 
mitted to  buvy  a  dead  body  in  land 
hitherto  pure,  which  is  held  in  common, 
against  the  wishes  of  a  coproprietov. 
But  when  a  sepulchre  is  held  in  common, 
any  one  copix)prietor  may  bui-y  in  it, 
even  against  the  wishes  of  the  rest.  So, 
too,  if  another  pei-son  has  the  usufruct, 
the  proprietor  may  not,  without  the  con- 
sent of  the  usvifructuaiy,  i-ender  the 
place  I'eligious.  But  a  dead  body  may 
be  laid  in  a  place  belonging  to  anotbe?, 
person,  with  the  consent  of  the  owne^ ; 
and  even  if  the  owner  only  ratifies^ t^e 
act  after  the  dead  body  has  been  buried, 
yet  the  place  is  religious. 

D.  xi.  7.  2.  7. 


Directly  the  body  or  bones  of  a  dead  person,  whether  slav:e  or  free, 
were  buried,  the  ground  in  which  they  Avere  buried  becapae  religiosus, 
although  previously  pure,  that  is,  neither  sacer,  reliffio^ic?,  jiot  sancttcs 
(D.  xi.  7.  2.  4),  provided  that  the  person  burying  tbp.  body  was  the 
owner  of  the  soil,  or  had  the  consent  of  the  owner.. 

Although  the  place  was  a  res  nullius,  yet  thpi^e.  coul.d  be  a  special 
kind  of  property  in  it.  There  were  tombs  and  burial-places  in  which 
none  but  certain  persons,  as,  for  instance,  meiaber&.of.  the  same  family, 
could  be  buried ;  and  this  kind  of  interest  iin  a,,lQcit$  religiosus  was  trans- 
missible to  heirs,  or  even  to  purchasers  of,  a  property,  if  the  right  of 
burying  in  a  particular  place  was  attach^ed,  as,it,i|iight  be,  to  the  own- 
ership of  that  property.     (D.  xviii.  1,  ^,) 


10.  Sanctse  quoque  res,  veluti  mui-i  et 
portse,  quodammodo  divini  juris  sunt,, 
et  ideo  nullius  in  bonis  sunt.  Ideo  sm- 
tem  mui-os  sanctos  dicimus,  qui  poena 
capitis  constituta  sit  in  eos  qui  aliquid 
in  mu7'os  deliquerint.  Ideo  et  legum  eas 
11 


10.  Holy  things  also,  as  the  walls  and 
gates  of  a  city,  are  to  a  certain  degree 
subject  to  divine  law,  and  therefore  are 
not  part  of  the  property  of  any  one.  The 
walls  of  a  city  are  said  to  be  holy,  inas- 
much   as   any   offence   against  them   is 
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partes  qiiibus  poenas  constituinms  ad-  punished  capitally ;  so,  too,  those  parts 
versus  eos  qui  contra  leges  fecerint,  of  laws  by  which  punishments  are  estab- 
sanctiones  vocamus.  lished   against  ti-ansgressors,   we  teiun 

sanctions. 

Gai.  ii.  8,  9;  D.  i.  8.  8;  D.  i.  8.  9.  3 ;  D.  i.  8.  11. 

Kes  sanctcB  are  those  things  which,  without  being  sacred,  are  pro- 
tected against  the  injuries  of  men  {sanctum  est  quod  ab  injuria  hominum 
defensum  atque  munitum  est  (D.  i,  8.  8.)  by  having  a  severe  penalty 
attached  to  the  violation  of  their  security. 


11.  Singuloram  autem  hominum  mul- 
tis  modis  i-es  fiunt ;  quarumdam  enim 
i-erum  dominium  nanciscimur  jure  natu- 
i-ali,  quod,  sicut  diximus,  appellatur  jus 
gentium  ;  quarumdam  jure  civili.  Com- 
modius  est  itaque  a  vetustiore  jure  inci- 
pere ;  palam  est  autem  vetustius  esse 
jus  naturale,  quod  cum  ipso  genere  hu- 
mano  rerum  natura  prodidit.  Civilia 
enim  jura  tunc  esse  coeperunt,  cum  et 

..(sivitates  condi  et  magistratus  creari  et 

Jieges  scribi  coeperunt. 


11.  Things  become  the  property  of 
individuals  in  various  ways  ;  of  some  we 
acquire  the  ownership  by  natural  law, 
which,  as  we  have  observed,  is  also 
termed  the  law  of  nations ;  of  others  by 
the  civil  law.  It  Avill  be  most  conveni- 
ent to  begin  with  the  moi"e  ancient  law ; 
and  it  is  very  evident  that  the  law  of 
nature,  established  by  nature  at  the  first 
origin  of  mankind,  is  the  more  ancient, 
for  civil  laws  could  then  only  begin  to 
exist  when  states  began  to  be  founded, 
magistrates  to  be  created,  and  laws  to 
be  written. 


D.  xli.  1.  1. 

We  now  proceed  to  inquire  how  property  is  acquired  in  particular 
things.  It  is  acquired  either  by  natural  or  civil  modes.  The  natural 
I  mode  first  treated  of  is  occupation,  of  which  there  are  two  essential 
elements :  that  the  thing,  the  property  in  which  is  acquired,  should  be 
.a  o'es  nullius,  and  that  the  person  acquiring  it  should  bring  the  thing 
into  his  possession,  that  is,  into  his  power,  and  do  so  with  the  intention 
.  of  holding  it  as  his  property  (pro  suo  hahendi). 


12.  Ferae  igitur  bestiae  et  volucres  et 
pisces,  id  est,  omnia  animalia  qua;  mari, 
coelo  et  terra  nascuntur,  simul  atque  ab 
aliquo  capta  fuerint,  jure  gentium  statim 
illius  esse  incipiunt ;  quod  enim  ante 
nullius  est,  id  natttraii  ratione  occupant! 
conceditur.  Nee  'iKterest,  feras  bestias 
et  volucres  utrum  in  suo  fundo  quis- 
que  capiat,  an  in  alieno.  Plane  qui  in 
alienum  fundum  ingreditur  venandi  aut 
aucupandi  gratia,  potest  a  domino,  si  is 
providerit,  prohiberi  Be  ingi-edintar. 
Quid(|uid  autem  eorum  oeperis,  eo  usfjue 
tuum  esse  inteilligitur,  donee  tua  custodia 
ooercetui" ;  cum  vero>':evaserit  custodiam 


12.  Wild  beasts,  birds,  fish  and  all 
animals,  which  live  either  in  the  sea, 
the  air,  or  on  the  earth,  so  soon  as  they 
are  taken  by  any  one,  immediately  be- 
come by  the  law  of  nations  the  property 
of  the  captor;  for  natural  reason  gives 
to  the  first  occupant  that  which  had  no 
previous  owner.  And  it  is  immaterial 
whether  a  man  takes  wild  beasts  or 
birds  upon  his  own  gi-ound,  or  on  that 
of  another.  Of  course  any  one  who 
enters  the  ground  of  another  for  the 
sake  of  hunting  or  fowling,  may  be  pro- 
hibited by  the  proprietor,  if  he  perceives 
his  intention  of  entenng.     Whatever  of 


Lin.    IT.      TIT.    1. 


IP/.', 


tnam,  f^.t  in  natunilftm  lil>ertafcem  se 
i-eceperit,  tuiim  esse  desinit,  et  rui-sus 
(tccupantis  Ht.  Naturalein  autem  libei-- 
taleui  recipere  intelligitur,  cum  vel  ocu- 
los  tiios  eftugerit,  vel  ita  sit  in  conspectu 
tuo,  ut  difficilis  sit  ejus  persecutio. 


this  kind  you  tak«  is  regarded  a.s  your 
property,  so  long  as  it  i-ernains  in  your 
power,  but  when  it  has  escajied  and 
recovered  its  natural  lil)erty,  it  ceaseR 
to  he  yours,  and  again  becomes  the 
property  of  him  who  captui-es  it.  It  is 
considei'ed  to  have  i-ecovered  its  natural 
libei-ty,  if  it  has  either  escaped  out  fif 
your  sight,  or  if,  although  not  out  of 
sight,  it  yet  could  not  be  pureued  with- 
out gi-eat  difficulty. 

Gai.  ii.  67 ;  D.  xli.  1.  1.  1. ;  D.  x-li.  1.  3  pr.  and  1  ;  D.  xli.  1.  3.  2.  ;  D.  xli.  1.  ,5. 

Directly  the  thing  ceases  to  be  in  the  power  of  the  occupant,  the 
proj^erty  in  it  is  lost,  and  it  is  exactly  as  if  it  had  never  been  seized  or 
occupied.  What  is  meant  by  being  in  the  power  of  the  occupant  must 
vary  according  to  the  nature  of  the  thing  occupied.  Several  examples 
are  given  in  this  and  the  following  paragraphs. 


13.  Illud  qusesitum  est,  an  si  fera 
bestia  ita  vulnerata  sit  ut  capi  possit, 
statim  tua  esse  intelligatur.  Quibusdam 
placuit  statim  esse  tuam,  et  eousque 
taum  videri  donee  earn  persequaris ; 
(juod  si  desieris  persequi,  desinei-e  taum 
esse,  et  rursus  fiei-i  occupantis.  Alii  non 
aliter  putaverunt  tuam  esse,  quam  si 
eam  ceperis.  Sed  posteriorem  senten- 
tiam  nos  confirmamus,  quia  multa  acci- 
dere  possunt  ut  eam  non  capias. 


D.  xli. 


13.  It  has  been  asked,  whether,  if  you 
have  wounded  a  wild  beast,  so  that  it 
could  be  easily  taken,  it  immediately 
becomes  your  property.  Some  have 
thought  that  it  does  become  youi-s 
directly  you  wound  it,  and  that  it  con- 
tinues to  be  yours  while  you  continue  to 
pursue  it,  but  that  if  you  cease  to  pur- 
sue it,  it  then  ceases  to  be  yours,  and 
again  becomes  the  property  of  the  first 
person  who  captui-es  it.  Othei-s  have 
thought  that  it  does  not  become  your 
property  until  you  have  captured  it. 
We  contirm  this  latter  opinion,  because 
many  accidents  may  happen  to  prevent 
your  capturing  it. 

1.5.  1. 


Gaius,  in  this  passage  of  the  Digest,  informs  us  that  the   former 
opinion  was  that  of  Trebatius. 


14.  Apium  quoque  natura  fera  est. 
Itaque  quae  in  arbore  tua  considerint, 
antequani  a  te  alveo  includantur,  non 
magis  tuseintelliguntur  esse,  quam  volu- 
cres  quae  in  arboi-e  tua  nidum  feceiint ; 
ideoque  si  alius  eas  incluserit,  is  ea- 
rum  dominus  erit.  Favos  quoque  si 
qiios  eifecerint,  quilibet  eximere  potest. 
Plane  Integra  re,  si  provideris  ingredien- 
tem  fundum  tuum,  poteris  eum  jui-e  pro- 
hibere  ne  ingrediatur.     Examen  quoque 


14.  Bees  also  ai-e  wild  by  nature. 
Therefoi-e,  bees  that  swarm  upon  your 
tree,  until  you  have  hived  them  are  no 
moi-e  considered  to  be  your  propei'tj' 
than  the  birds  which  build  their  nests  on 
your  tree  ;  so,  if  any  one  hive  them,  he 
becomes  their  owner.  Any  one,  too,  is 
at  liberty  to  take  the  honeycombs  the 
bees  may  have  made.  But  of  coui-se,  if, 
befoi"e  anything  has  been  taken,  you  see 
any  one  entering  on  your  land,  you  have 
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qiiod  ex  alveo  tuo  e^'olaverit,  eousque  a  right  to  jirevent  his  entering'.  A 
intelligitur  esse  tuum,  donee  in  conspec-  swarm  which  has  flown  from  your  hive 
tu  tuo  est,  nee  difReilis  ejus  est  persecu-  is  still  considered  yours  as  long  as  it  is 
tio :  alioquin  oecupantis  fit.  in   your   sight  and  may  easily  be  pur- 

sued ;  otherwise  it  becomes  the  property 
of  the  first  person  that  takes  it. 

D.  xli.  1.  5.  2-4. 

It  is  said  that  the  OAvner  of  the  land,  if  he  wished  to  secure  the  bees 
for  himself,  must  prevent  any  one  entering  Integra  re ;  because,  if  the 
bees  are  once  taken,  they  belong  to  the  person  who  takes  them, 
although  the  owner  of  the  land  may  have  an  action  against  the  person 
entering  against  his  will. 


1.5.  Pavonum  et  eolumbamm  fera  na- 
tnra  est :  nee  ad  rem  pertinet,  quod  ex 
consuetudine  avolare  et  revolare  solent ; 
nam  et  apes  idem  faciunt  quarum  con- 
stat feram  esse  naturam.  Cervos  quo- 
que  ita  quidam  mansuetos  habent,  ut  in 
silvas  ire  et  redire  soleant,  quorum  et 
ipsorum  feram  esse  naturam  nemo  ne- 
gat.  In  iis  autem  animalibus  quse  ex 
consuetudine  abire  et  redire  solent,  talis 
i-egula  comprobata  est,  ut  eousque  tua 
esse  intelligantui",  donee  animum  rever- 
tendi  habeant ;  nam  si  revertendi  ani- 
mum habere  desierint,  etiam  tua  esse 
desinunt,  et  fiunt  oecupantium.  Rever- 
tendi autem  animum  videntur  desinere 
habere,  cum  revertendi  consuetudinem 
deseruerint. 


Gai.  ii.  68 ; 

16.  Gallinai-um  autem  et  anserum  non 
est  fera  natura  ;  idque  ex  eo  possumus 
iutelligere,  quod  alise  sunt  gallinaj  quas 
feras  vocamus,  item  alii  anseres  quos 
feros  appellamus.  Ideoque  si  anseres 
tui  aut  gallinse  fuse  aliquo  casu  turbati 
■turbatseve  evolaverint,  licet  conspectum 
tuum  effurgerint,  quocnmque  tamen  loco 
sint,  tui  tuseve  esse  intelliguntur ;  et  qui 
luci-andi  animo  ea  animalia  i-etinet,  fiu'- 
tum  committere  intelligituj*. 

D.  xli. 


15.  Peacocks,  too,  and  pigeons  are 
naturally  wild,  nor  does  it  make  any 
difference  that  they  are  in  the  habit  of 
flying  out  and  then  returning  again,  for 
bees,  which  without  doubt  are  naturally 
wild,  do  so  too.  Some  persons  have 
deer  so  tame,  that  they  will  go  into  the 
woods,  and  regularly  return  again  ; 
yet  no  one  denies  that  deer  are  nat- 
ui-ally  wild.  But,  with  respect  to 
animals  which  are  in  the  habit  of  going 
and  returning,  the  rule  has  been  adopt- 
ed, that  they  are  considered  yours  a.s 
long  as  they  have  the  intention  of  return 
ing,  but  if  they  cease  to  have  this  inten- 
tion, they  cease  to  be  yours,  and  become 
the  property  of  the  first  person  that 
takes  them.  These  animals  are  sup- 
posed to  have  lost  the  intention,  when 
they  have  lost  the  habit,  of  returning 

D.  xli.  1.  55. 

16.  But  fowls  and  geese  ai-e  not  natu- 
rally wild,  which  we  may  leani  fi-om 
there  being  particular  kinds  of  fowls 
and  geese  which  we  term  wild.  And, 
therefore,  if  your  geese  or  fowls  should 
be  frightened,  and  take  flight,  they  ai-e 
still  regarded  as  yours  wherever  they 
may  be,  although  you  may  have  lost 
sight  of  them  ;  and  whoever  detains  such 
animals  with  a  view  to  his  own  profit, 
commits  a  theft. 

1.  5.  6. 


17.  Item  ea  quse  ex  hostibus  capimus,  17.  The  things  we  take  from  our  ene- 
iure  gentium  statim  nosti-a  fiunt,  adeo  mies  become  immediately  ours  by  the 
()uidem  at  et  liberi  homines  in  servitu-     law  of  nations,    so   that   even    fi-eemen 
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him  nostrum  declucantur.    Qui  tamen,  si  thus   become   our  slaves;   but  if  they 

evasei'int  nosti-ain  potestatem  et  ad  suos  afterwardfl  escape  from  us,  and  retuin  U) 

reversi  fuerint,  pnstinum  statum  i-eci-  their  own  \xto\Aii,  they  rcg-ain  their  for- 

piunt.  nier  condition. 

Gai.  ii.  69;  D.  xli.  1.  5.  7;  D.  xli.  1.  7. 

The  possessions  of  an  enemy  were  always  looked  on  as  res  nulUas ; 
the  first  person  who  took  them  became  the  owner.  Practically,  of 
course,  things  taken  in  war  did  not  belong  to  the  particular  soldier 
who  took  them,  unless  in  very  exceptional  cases,  because  he  took  theiu 
as  one  of  a  large  body,  whose  exertions  all  contributed,  directly  or 
iiidirectly,  to  the  capture.  The  army,  again,  did  but  represent  the 
state ;  and  though  moveables  were  generally  given  up  to  the  soldiers 
and  divided  among  them,  land  taken  in  war  was  claimed  by  the  state, 
whose  servants  the  soldiers  were  and  in  whose  behalf  they  fought. 

Just  as  the  freeman,  who  had  been  made  a  prisoner  and  a  slave, 
n;gained  his  status  when  he  returned  to  his  own  country  by  the  jus 
postlimmii  (see  Bk.  i.  Tit.  12.  5),  so  everything  that  returned  to  its  for- 
mer state  of  being  free  from  any  owner,  was  said  to  do  so  by  a  process 
analogous  to  the  jus  postlimmii.  Marciau,  for  example,  speaks  in  the 
Digest  (i.  8.  6)  of  a  person  building  on  a  shore,  and  after  having  said 
that  the  soil  is  only  his  while  the  building  remairuj,  goes  on-,  alioqid'ti, 
asdifleio  dilapso^  quasi  jure  postlimirdi  recertitwr  locus  in  pristinam 
causam. 

We  have  no  mention  here,  which  we  might  expect  to  have,  of  the 
mode  by  which  things  retaken  in  war  returned  to  their  owTiers,  nor 
what  things  did  so  return.  .We  know  that  the  things  that  did  return 
were  said  to  do  so  by  postliminium :  Pomponius  says,  ducB  species  postlim- 
inii  sunt,  aut  ut  ipsi  remrtamur  aut  aliquid  recipiamus.  (D.  xlix.  15.  14.) 
Generally  speaking,  if  the  poperty  of  individuals  was  captured  by  an 
enemy  and  retaken,  it  was  prwda,  that  is,  was  part  of  the  spoil  of  war, 
and  belonged  to  the  state,  not  to  its  former  owner.  But  there  were 
certain  things  to  which  a  jus  posiliminii  attached,  and  which,  if  retaken, 
reverted  to  their  original  owner,  and  did  not  form  part  of  the  prcBda. 
These  things,  so  far  as  we  know  them,  were  land,  slaves,  horses,  mules, 
and  ships  used  in  war.     (Cic.  Top.  8 ;  D.  xlix.  15.  2.) 

18.  Item  iapilli  et  g-emmse  et  cetei-a  18.  Precious  stones,  gems,  and  other 
quae  in  litore  inveniuntur,  jure  natural!  things,  found  upon  the  sea  shore,  be- 
stat5.m  inventoris  fiunL  come  immediately,  by  natural  law,  the 

property  of  the  finder. 

D.  i.  8.  3. 

In  the  next  section  Justinian  leaves  the  subject  of  acquisition  by  oc- 
cupation, but  afterwards  speaks  of  matters  that  properly  belong  to  it, 


1G6  LIB.  II.      TIT.  I. 

of  islands  rising  in  the  sea  (paragr.  22),  and  things  found  which  have 
been  intentionally  abandoned  by  their  owners  (paragr.  47,  48), 

19.  Item  ea  qiise  ex  animalibus  domi-  19.  All  that  is  born  of  animals  of  ■\vhich 
nio  tuo  subjectis  nata  sunt,  eodem  jure  you  are  the  owner,  becomes  by  the  same 
tibi  adquiruntur.  law  youi-  property. 

D.  xli.  1.  6. 

From  the  29th  to  the  35th  paragraph  inclusive,  may  be  taken 
together  as  bearing  more  or  less  on  the  subject  of  accession.  The 
Latin  word  accessio  always  means  an  increase  or  addition  to  something 
previously  belonging  to  us,  but  commentators  have  used  the  word 
accession  not  only  for  the  increase  itself,  but  also  for  the  mode  in  which 
the  increase  becomes  our  property. 

First,  there  is  the  instance  given  in  this  section  and  in  the  35th  sec- 
tion of  the  produce  of  animals,  and  the  fruits  of  lands  belonging  to  us. 
They  are  really  part  of  that  which  originally  belonged  to  us.  The 
owner  of  the  wheat-seed  is  potentially  the  owner  of  the  blade  and  the 
ear ;  the  owner  of  the  animal  is  potentially  the  owner  of  its  young. 

Again,  a  thing  may  be  an  accessio,  an  actual  gain  or  increase  to  our 
property,  which  was  in  theory  of  law,  but  not  in  fact,  ours  already. 
This  is  the  case  with  an  island  in  a  river,  an  instance  given  in  sec.  22- 
The  bed  of  the  river  l>ecomes  puhlictis  by  the  mere  fact  of  the  river 
flowing  over  it ;  if  any  portion  of  the  bed  is  dried  so  as  to  form  au 
island,  it  ceases  to  be  public,  and,  becoming  private,  is  presumed  to  be 
a  part  of  the  adjacent  land.  It  is  something  not  newly  acquired,  but 
restored  to  us  by  nature  ;  we  have  been  temporarily  deprived  of  it,  and 
again  resume  our  rights  over  it. 

Again,  a  person  who  uses  materials  sometimes  only  gives  them  a 
new  form,  sometimes  makes  with  them  a  new  thisg,  different  from  the 
materials  themselves.  When  he  does  the  latter,  the  thing  he  makes, 
the  twta  specieSf  as  the  jurists  termed  it,  becomes  his  by  the  fact  of  his 
making  it.  The  thing  did  not  exist,  and  he  has  made  it  to  exist,  and 
it  belongs  to  him  by  a  title  not  dissimilar  to  that  of  occupation ;  it  is  a 
new  thing,  which  he  is  the  iirst  to  get  into  his  power.  To  take  a.is> 
instance  given  in  paragraph  25,  a  man  who  makes  wine  oat  of  another's 
grapes  has  made  something  new  of  a  kind  distinct  from  the  grapes 
themselves,  and  the  wine  belongs  to  him.  This  specification  may  be,, 
perhaps,  regarded  as  a  distinct  mode-  of  acquisition. 

Again,  when  two  things  belonging  to  diff'erent  owners  are  united  se- 
as to  become  integral  portions  of  a  common  whole,  but  one  portion  is 
subordinate  and  inferior  ^o  the  other,  we  have  to  ask  w^iethex  the" 
owner  of  the  greater  l>ecame  the  owner  of  the  less.  The  Roman  jurists 
answered  this  by  asking  whether  the  two  things  could  after  their  ujaiou 


LTIS.   n.      TIT.   I.  167 

be  separated  from  each  other.  If  this  was  physically  possible,  each 
owner  of  the  respective  portions  coiitiuued  to  be  owner ;  but  if  not,  the 
owner  of  the  more  important  or  principal  thing  became  the  owner  of  the 
less  important  or  accessory  thing. 

20.  Prseterea  quod  per  alluvionem  20.  Moi-eover,  the  alluvial  soil  arlded 
ag-ro  tuo  flunieu  adjecit,  jure  gentium  by  a  river  to  your  land  becomes  yours 
tibi  adquii-itur.  Est  autem  alluvio  incre-  by  the  law  of  nations.  Alluvion  is  an  im- 
mentum  latens ;  per  alluvionem  autem  perceptible  increase  ;  and  that  is  added 
id  videtur  adjici,  quod  ita  paulatim  adji-  by  alluvion,  which  is  added  so  gi-adually 
citur  ut  intelligere  non  possis  quantum  that  no  one  can  perceive  how  much  is 
quoquo  momento  tempoi-is  adjiciatur.  added  at  any  one  moment  of  time. 

D.  xli.  1.  7.  1. 

The  deposit  of  earth  gradually  formed  by  alluvion  upon  the  bank  of 
a  river  is  inseparable  from  the  native  soil  of  the  bank ;  and  the  owner 
of  the  latter  acquires  the  former  by  right  of  accession. 

An  exceptiron  was  made  in  the  case  of  agri  limitati,  that  is,  lands 
belonging  to  the  state  by  right  of  conquest,  and  granted  or  sold  in 
plots.  If  these  plots  were  enlarged  by  alluvion,  the  increase  did  not 
become  the  property  of  the  owner  of  the  plot.  (D,  xli.  1.  16.)  The 
reason  seems  to  be  that  the  particles  deposited  by  alluvion  were  con- 
siderd  public  as  forming  portion  of  the  current  of  the  stream;  the  waters 
of  which  were  public,  and  when  these  particles  were  deposited  by  the 
side  of  a  plot  granted  or  sold  by  the  state,  they  were  not  allowed  to 
enlarge  the  plot  of  which  the  state  had  already  determined  the  proper 
size. 

21.  Quod  si  vis  fluminis  partem  ali-  21.  But  if  the  violence  of  a  river  should 
quam  ex  tuo  prsedio  detraxerit,  et  vicini  bear  away  a  portion  of  your  land,  and 
praedio  attuleiit,  palam  est  eam  tuam  unite  it  to  that  of  your  neighbor,  it  un- 
permanere.  Plane,  si  longiore  tempore  doubtedly  still  continues  yours.  If,  how- 
fundo  vicini  tui  haeserit,  arboresque  quas  ever,  it  remains  for  a  long  time  united 
secum  traxerit  in  eum  fundum  radices  to  your  neighbor's  land,  and  the  ti-ees, 
egerint,  ex  eo  tempore  videntur  vicini  which  it  swept  away  with  it,  take  root 
fundo  adquisitae  esse.  in  his  ground,  these  trees  from  that  time 

become  part  of  your  neighbor's  estate. 
D.  xli.  1.  7.  2. 

When  a  large  mass  of  earth  is  carried  to  the  side  of  a  river  bank,  it 
is  quite  possible  to  detach  it,  and  consequently  the  mass  remains  the 
property  of  its  former  owner ;  but  if  it  becomes  inseparable  in  the  man- 
ner described  in  the  text,  then  the  property  in  it  is  changed. 

Videntur  acguisikB  is  substituted  here  for  videtur  acquisita  in  the 
Digest,  to  include  the  trees  themselves  as  well  as  the  soil  of  the  frag- 
ment.    (See  paragr.  31.) 
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22.  Insula  quse  in  mai-i  nata  est,  qiiod 
i-aro  accidit,  occupantis  fit ;  nullius  enim 
esse  creditur.  In  flumine  nata,  quod 
frequenter  accidit,  si  quidem  mediam 
partem  fluminis  tenet,  communis  est 
eorum  qui  ab  utraque  parte  fluminis 
prope  ripam  prsedia  possident,  pro 
modo  latitudinis  cujusque  fundi,  qua; 
latitudo  prope  ripam  sit.  Quod  si  altei-i 
parti  proximior  sit,  eorum  est  tantum 
qui  ab  ea  parte  prope  ripam  prsedia 
possident.  Quod  si  aliqua  parte  divi- 
sum  sit  flumen,  deinde  infi-a  unitum. 
agrum  alicujus  in  formam  insulae  rede- 
g-erit  ejusdem  permanet  is  agar  cujus  et 
fuerat. 


22.  "When  an  island  is  fomied  in  the 
sea,  which  rarely  happens,  it  is  the  prop- 
erty of  the  first  occupant ;  for  befoi-e 
occupation,  it  belongs  to  no  one.  But 
when  an  island  is  formed  in  a  i-ivei-, 
which  frequently  happens,  if  it  is  placed 
in  the  middle  of  it,  it  belongs  in  common 
to  those  who  possess  the  lands  near  the 
banks  on  each  side  of  the  river,  in  pro- 
portion to  the  extent  of  each  man's 
estate  adjoining  the  banks.  But,  if  the 
island  is  nearer  to  one  side  than  the 
other,  it  belongs  to  those  j)ersons  only 
who  possess  lands  contiguous  to  the 
bank  on  that  side.  If  a  river  divides 
itself  and  afterwards  unites  again,  thus 
giving  to  any  one's  land  the  form  of  an 
island,  the  land  still  continues  to  belong 
to  the  person  to  whom  it  belonged  be- 
fore. 
D.  xli.  1.  7.  3.  4. 

An  island  formed  by  a  stream  cutting  off*  a  portion  of  land  could  not 
be  supposed  to  belong  to  any  one  but  its  former  owner.  But  if 
the  island  was  formed  by  the  bed  of  the  river  becoming  dry  in  any 
part,  it  might  be  doubtful  to  whom  it  belonged.  The  bed  of  the  river, 
as  long  as  the  river  flowed  over  it,  was  public.  Ille  alveus  quern  sibi 
flumen  fecit,  et  si  privatus  antea  fuit,  incipit  tame^i  esse  puUicus  (D.  xliii. 
12.  1.  7) ;  or  rather  the  use  of  it  was  public,  while  the  soil  itself  was 
the  property  of  the  private  individuals  to  whom  the  soil  of  the  banks 
belonged,  and  therefore  when  the  bed  was  dried,  when  it  had  ceased 
to  be  subject  to  public  use,  the  private  owners  resumed  the  rights  of 
ownership  over  it.  Qtmni  exswcatvs  esset  alveus,  proximorum  fit,  quia  jam 
populm  eo  non  ntttw.  (D.  Ixi.  1.  30. 1.)  If  the  bed  was  not  wholly  but, 
partially  dried,  the  island  formed  would  belong  to  the  owner  of  tlie 
nearest  bank,  if  it  lay  entirely  on  one  side  of  the  stream  ;  or  if  it  lay 
partly  on  one  side  and  partly  on  the  other,  it  would  belong  to  the 
owners  of  both  banks  in  such  proportion  as  a  line  drawn  along  the 
middle  of  the  stream  would  divide  it. 


23.  Quod  si  naturali  alveo  in  univer- 
sum  derelicto,  alia  parte  fluere  coepei-it, 
prior  quidem  alveus  eorum  est  qui 
prope  ripam  ejus  prajdia  possident,  pi"0 
modo  scilicet  latitudinis  cujusque  agri, 
quse  latitudo  pi-ope  I'ipam  sit.  Novus 
autem  alveus  ejus  juris  esse  incipit, 
cujus  et  ipsum  flumen,  id  est  publicus. 
Quod  si  post  aliquod  tempus  ad  priorem 


23.  If  a  river,  entirely  forsaking  its 
natui-al  channel,  begins  to  flow  in  an- 
other direction,  the  old  bed  of  the  river 
belongs  to  those  who  possess  the  lands 
adjoining  its  banks,  in  proportion  to 
the  extent  that  their  resjiective  estates 
adjoin  the  banks.  The  new  bed  follows 
the  condition  of  the  I'iver,  that  is,  it 
becomes    public.     And,    if  after    some 
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V/.i 


alveum  reversum  fuent  flumen,  rursus  time  the  i-iver  returns  to  its  former 
novus  alveus  eorum  esse  incipit  qui  channel,  the  new  bed  again  becomes  the 
prope  lipam  ejus  prsedia  possident.  pi-operty  of  those  who  possess  the  lands 

contiguous  to  its  banks. 
D.  xli.  1.  7.  5. 

It  might  happen  that  the  soil  over  which  the  river  flowed  was  known 
to  have  belonged  to  a  different  person,  and  not  to  the  owners  of  the 
adjacent  banks.  If  the  river  changed  its  channel  and  left  the  soil  dry, 
to  whom  was  the  recovered  land  to  belong  ?  Could  its  original  owner 
claim  it  or  was  it  the  presumption  of  law  so  fixed  in  favor  of  the 
owners  of  the  adjacent  banks  that  nothing  was  admitted  to  rebut  it  ? 
Gains  says  that  strict  law  was  against  the  original  owner,  but  adds, 
vix  est  ut  id  oUineat  (D.  xli.  J .  7.  5.) ;  equity  would  hardly  allow  such 
strictness  to  prevail  in  all  cases. 


24.  Alia  sane  causa  est,  si  cujns  totus 
ager  inundatiis  fuei-it :  neque  enim  in- 
undatio  fundi  speciem  commutat,  et  ob 
id  si  recesserit  aqua,  palam  est  eum 
fundum  ejus  manere  cujus  et  fuit. 


24.  The  case  is  quite  different  if  any 
one's  land  is  completely  inundated  ;  for 
the  inundation  does  not  alter  the  nature 
of  the  land,  and  therefore,  when  the 
watej'S  have  receded,  the  land  is  indis- 
putably the  pi-operty  of  its  former 
owner. 


D.  xli.  1.  7.  6. 

An  inundation  is  here  contrasted  with  a  change  in  the  course  of  a 
river.  A  field  overflowed  with  water  is  still  a  field,  and  as  much 
belongs  to  its  owner  as  if  it  were  dry. 


25.  Cum  ex  aliena  materia  species 
aliqua  facta  sit  ab  aliquo,  quteri  solet 
quis  eorum  naturali  ratione  dominus 
sit,  utrum  is  qui  fecei'it,  an  ille  potius 
qui  materise  dominus  fuerit.  Ut  ecce,  si 
quis  ex  alienis,  uvis  aut  olivis  aut  spicis 
vinum  aut  oleum  aut  frumentum  fecerit, 
aut  ex  alien  0  auro  vel  ai-gento  vel  sere 
vas  aliquod  fecerit,  vel  ex  alien  o  vino 
et  melle  mulsum  miscuerit,  vel  ex  medi- 
camentis  alienis  eniijlastrum  aut  colly- 
lium  composuerit,  vel  ex  aliena  lana 
vestimentum  fecerit,  vel  ex  alienis  tabu- 
lis  navem  vel  armarium  vel  subsellium 
fabi'ica\ei-it.  Et  post  multas  Sabinian- 
orum  et  Proculianorum  ambiguitates 
placuit  media  sententia  existimantium,  si 
ea  species  ad  materiam  reduci  possit, 
eumvideri  dominum  esse,  qui  materia; 
domin-is  fuerit ;  si  non  possit  i-educi, 
eum  potius  intelligi  dominum,  qui 
fecerit ;  ut  ecce,  vas  conflatum  potest  ad 


25.  When  one  man  has  made  anything 
with  materials  belonging  to  another,  it 
is  often  asked  which,  according  to  nat- 
ural reason,  ought  to  be  considered  the 
pi'oprietor,  whether  he  who  gave  the 
form,  or  he  rather  who  o\vned  the  mate- 
rials. For  instance,  suppose  a  person 
has  made  wine,  oil,  or  wheat,  from  the 
grapes,  olives,  or  eai-s  of  corn  be- 
longing to  another;  has  cast  a  vessel 
out  of  gold,  silver,  or  brass,  belonging 
to  another ;  has  made  mead  with 
another  man's  wine  and  honey ;  has 
composed  a  plaster,  or  eye-salve,  with 
another  man's  medicaments  ;  has  made 
a  garment  with  another's  wool ;  or  a 
ship,  a  chest,  oi*  a  bench,  v.ith  another 
man's  timber.  After  a  long  controversy 
between  the  Sabinians  and  Proculians,  a 
middle  opinion  has  been  adopted  based 
on  the  following  distinction.  If  the 
thing  made  can  be  reduced  to  its  former 
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rudem  massam  seris  vel  arg-enti  vel  auvi 
reduci ;  vinum  auteni  aut  oleum  aut 
frumentura  ad  uvas  et  olivas  et  spicas 
reverti  non  potest,  ac  ne  raulsuin  (xuidem 
ad  vinum  et  mel  resolvi  potest.  Quod 
fcii  pai'tim  ex  sua  materia  partim  ex 
aliena  speciem  aliquam  fe  erit  quis, 
veluti  ex  suo  vino  et  alieno  melle  mulsum 
miscuerit,  aut  ex  suis  et  alienis  medica- 
mentis  emplastrum  aut  coUyrium,  aut 
ex  sua  lana  et  aliena  vestimentum  fece- 
I'it,  dubitandiim  non  est  hoc  casu  eum 
esse  dominum  qui  fecei-it,  cum  non  solum 
operam  suam  dedit,  sed  et  partem  ejus- 
dem  materise  prajstavit. 


Gai.  ii.  79 ;  D.  xli.  1.  7.  7 ;  D 


rude  materials,  then  the  o-\\Tier  of  the 
materials  is  also  considered  the  owner 
of  the  thing  made ;  but,  if  the  thing 
cannot  be  so  reduced,  then  he  who 
made  it  is  the  owner  of  it.  For 
example,  a  vessel  when  cast,  can  easily 
be  reduced  to  its  rude  matei'ials  of  brass, 
silver,  or  gold ;  but  wine,  oil,  or  wheat, 
cannot  be  i-econvei'ted  into  grapes, 
olives,  or  ears  of  corn ;  nor  can  mead  be 
resolved  into  wine  and  honey.  But,  if 
a  man  has  made  anything,  partly  with 
his  own  materials  and  partly  with  the 
materials  of  another,  as  if  he  has  made 
mead  with  his  own  wine  and  another 
man's  honey,  or  a  plaster  or  eye-salve, 
partly  with  his  own,  and  partly  wdth 
another  man's  medicaments,  or  a  gar- 
ment with  his  own  and  also  mth  another 
man's  wool,  then  in  such  cases,  he  who 
made  the  thing  is  undoubtedly  the  pro- 
prietor ;  since  he  not  only  gave  his 
labor,  but  furnished  also  a  part  of  the 
materials. 

.  vi.  1.  5.  1 ;  D.  xli.  1.  27. 1. 


When  materials  belonging  to  different  persons  were  mixed  together, 
or  one  person  bestowed  his  labor  on  the  materials  of  another,  although 
one  person  only  might  be  the  owner  of  the  product,  yet  he  did  not  be- 
come so  at  the  expense  of  others.  He  was  obliged  to  pay  those  whose 
materials  or  labor  had  been  employed  the  value  of  their  respective 
materials  or  labor,  and  was  liable  to  a  condictio  or  personal  action  (see 
lutrod.  sec.  95)  for  the  enforcement  of  the  payment.  He  himself  could 
claim  the  product  itself  by  vindicatio,  or  real  action,  given  only  to  the 
owner  of  a  thing.  The  jurists  very  commonly  speak  of  a  person  being 
able  to  vindicate  a  thing  as  a  mode  of  saying  that  he  is  the  owner,  the 
test  of  ownership  being  whether  the  supposed  owner  could  or  could  not 
claim  the  thing  by  vindicatio.  If  he  could  bring  a  vindicatio,  he  could 
also  bring  a  preliminary  action  called  the  actio  ad  exhibendum,  the 
object  of  which  was  to  have  the  thing  claimed  produced  to  the  tribunal, 
or  to  get  damages  if  it  was  not  produced. 

Supposing  a  person  formed  a  thing '  with  materials  belonging  to 
another,  which  was  the  one  that  could  claim  it  by  a  real  action,  the 
maker  of  the  thing  or  the  owner  of  the  materials  ?  The  Proculiaus 
said,  the  thing  is  a  new  thing  and  its  maker  is  the  owner  ;  tlie  Sabin- 
ians  said,  the  ma+erials  remain,  although  their  form  is  changed,  and 
their  proprietor  is  the  owner  of  the  thing  made.  The  distinction 
sanctioned  by  Justinian  decided  the  question  according  to  the  fact  of 
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there  being  or  not  being  a  really  new  thing  made.  If  there  was,  then 
the  reasoning  of  the  Prociilians  held  good,  and  the  maker  Vjecomes  the 
owner  by  a  species  of  occupation,  quia  quod  factum  est,  ante  nullius 
fiierat.  If  the  thing  made  was  only  the  old  materials  in  a  new  form, 
then  it  belonged  to  the  owner  of  the  materials  in  accordance  with  the 
ojtinions  of  the  Sabinians.  The  opinion  of  each  school,  therefore,  was 
admitted  where  the  facts  were  in  accordance  Avith  it. 

In  the  latter  part  of  the  section  Justinian  says  that  if  the  materials 
were  partly  the  property  of  the  maker,  the  thing  made  certainly  be- 
longed to  him.  This  must  be  understood  strictly  with  reference  to  the 
case  spoken  of  in  the  text,  that,  namely,  of  materials,  none  being  merely 
accessory,  i.e.  subordinate,  to  the  others,  being  inseptarably  mixed  to- 
gether. If  some  of  the  materials  were  only  accessory,  and  the  thing 
made  was  not  a  new  thing,  it  would  not  necessarily  belong  to  the 
maker,  but  would  only  belong  to  him  if  he  were  the  owner  of  the 
principal  materials ;  and  if  the  different  materials  were  separable  from 
each  other,  they  would  still  belong  to  their  respective  owners. 

26.  Si  tamen  alienam  purpuram  vesti-  26.  If,  however,  any  one  has  woven 
mento  sue  quis  intexuit,  licet  pretiosior  purple  belonging  to  another  into  his  o%\'n 
est  purpura,  accessionis  vice  cedit  vesti-  vestment,  the  purple,  although  the  more 
mento.  Et  qui  dominus  fuit  purpurge,  vakiable,  attaches  to  the  vestment  as  an 
adversus  eum  qui  subripnit,  habet  furti  accession,  and  its  former  owner  has  an 
actionem  et  condictionem,  sive  ipse  sit  action  of  theft  and  a  condiction  against 
qui  vestimentum  fecit,  sive  alius ;  nam  the  person  who  stole  it  from  him, 
extinctae  res,  licet  vindicari  non  possint,  whether  it  was  he  or  some  one  else  who 
condici  tamen  a  furibus  et  quibusdam  made  the  vestment.  For  although  things 
aliis  possessoribus  possunt.  which  have  perished  cannot  be  reclaimed 

by  vindication,  yet  this  gives  ground  for 
a  condiction  against  the  thief,  and 
against  many  other  possessoi-s. 

D.  X.  4.  7.  2  ;  Gai.  ii.  79 

This  is  an  instance  of  what  is  termed  by  commentators  adjunctio. 
TJlpian  says,  in  the  Digest  (x.  4.  7.  2.)  that  a  person  whose  purple  was 
woven  ill  could  bring  an  action  ad  exhihendum  against  the  owTier  of  the 
vestment.  This,  which  is  as  much  as  to  say  that  the  owner  of  the 
purple  is  still  its  owner,  seems  at  variance  with  what  Justinian  says 
here  of  the  purple  acceding  to  the  vestment,  and  of  the  person,  qui 
dominus  fuit  purpura,  having  only  a  personal  action.  Their  respective 
decisions  would,  however,  be  right,  according  as  the  purple  was  not  or 
was  an  inseparable  part  of  the  vestment.  Supposing  the  purple  was  .*o 
woven  in  that  it  could  be  again  separated,  then  its  ow'ner,  remaining  its 
owner,  could  bring  an  action  ad  exkihenduvi.  If  it  were  made  an  in- 
separable part  of  the  vestment,  if  it  were  an  extinda  res,  i.e.  could  no 
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more  have  a  separate,  distinct  existence,  then,  being  by  its  nature 
accessory  to  the  vestment,  it  would  become  the  property  of  the  owner 
of  the  vestment,  and  its  former  owner  would  only  have  a  personal  action 
to  recover  its  value. 

Quibiisdam  possessonbus.  The  word  quibasdam  is  used  to  exclude 
bona  fide  possessors  of  the  res  extincta,  who  had  not  done  anything  to 
canse  it  to  perish.  Against  an  actual  thief  an  actio  furti  and  a  condictio 
might  be  brought,  against  others  only  a  cotidictio.  (Theophil.  Paraphr.) 


27.  Si  duoi'um  materise  ex  volunfcate 
dominorum  confusie  sint,  totum  id  cor- 
pus quod  ex  confusione  tit  utriusque 
commune  est ;  veluti  si  qui  vina  sua  con- 
fuderint,  aut  massas  argenti  vel  auri 
conflaverint.  Sed  etsi  diversse  materise 
sint,  et  ob  id  propria  species  facta  sit, 
forte  ex  vino  et  melle  mulsum,  aut  ex 
auro  et  ai-gento  electrum,  idem  jui'is  est : 
nam  et  eo  casu  communem  esse  speciem 
non  dubitatur.  Quod  si  fortuitu  et  non 
voluntate  dominorum  confusse  fuerint 
vel  diversse  materiae,  vel  quae  ejusdem 
generis  sunt,  idem  juris  esse  placuit. 


D.  xli. 


27.  If  materials  belonging  to  two  per- 
sons ai'e  mixed  together  by  their  mutual 
consent,  whatever  is  thence  produced  is 
common  to  both,  as  if,  for  instance,  they 
have  intermixed  their  wines,or  melted  to- 
gether their  gold  or  silver.  And  although 
the  materials  are  different  which  are  em- 
ployed in  the  admixture,  and  thus  a  new 
substance  is  formed,  as  when  mead  is 
made  with  wine  and  honey,  or  electruin 
by  fusing  together  gold  and  silvei-,  the 
rule  is  the  same  ;  for  in  this  case  the  new 
substance  is  undoubtedly  common.  And 
if  it  is  by  chance,  and  not  by  the  inten- 
tion of  the  propj'ietors,  that  materials, 
whether  similar  or  different,  are  mixed 
together,  the  rule  is  still  the  same. 

1.  7-9. 


This  union  of  liquids  is  termed  by  commentators  confusio.  When 
the  product  became  common  property,  then  any  of  the  joint  proprietors 
could  procure  their  own  share  to  be  given  up  to  them  by  bringing  an 
action  called  cominiuni  dividundo. 


28.  Quod  si  fi'umentum  Titii  frumento 
tuo  mixtum  fuerit,  si  quidem  ex  volun- 
tate vesti'a,  commune  erit ;  quia  singula 
corpoi-a,  id  est,  singula  grana  quae  cuj us- 
que propria  fuerunt,  ex  consensu  vestro 
communicata  sunt.  Quod  si  casu  id 
mixtum  fuerit,  vel  Titius  id  miscuerit 
sine  tua  voluntate,  non  videtur  commune 
esse,  quia  singula  corpora  in  sua  sub- 
stantia durant ;  nee  magis  istis  casibus 
commune  tit  frumentum,  quam  grex  in- 
telligitur  esse  communis,  si  pecora  Titii 
tuis  jiecoi-ibus  mixta  fuerint.  Sed  si  ab 
alteruti'O  vestrum  totum  id  fi'umentum 
retineatur,  in  rem  quidem  actio  ^ti-o 
modo  frumenti  cuj  usque  competit ;  ai-bi- 
tido  autem  judicis   continetur,   ut  ipse 


28.  If  the  wheat  of  Titius  is  mixed 
with  yours,  when  this  takes  place  by 
your  mutual  consent,  the  mixed  heap 
belongs  to  you  in  common  ;  because  each 
body,  that  is,  each  grain,  which  before 
was  the  property  of  one  or  other  of  you, 
has  by  your  mutual  consent  been  made 
your  common  propei'ty  ;  but,  if  the  intei-- 
mixture  were  accidental,  or  made  by 
Titius  without  your  consent,  the  mixed 
wheat  does  not  then  belong  to  you  both 
in  common  ;  because  the  grains  still  re- 
main distinct,  and  retain  their  projier 
substance.  The  wheat  in  such  a  case 
no  more  becomes  common  to  you  both, 
than  a  flock  would  be,  if  the  sheep  of 
Titius  were  mixed  with  yours  j   but,  if 
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ffistimet     quale     cujusque     frumentum     either  one  of  you  keep  the  whole  qiian- 
fiiyi-it,  tity  of  mixed   wheat,   the   other   ha»   a 

real  action  for  the  amount  of  wheat  1)e- 
long^ng  to  him,  but  it  is  in  the  provin<;e 
of  the  judge  to  estimate  the  quality  of 
the  wheat  belonging  to  eaf;h. 

D.  vi.  1.4.  5. 

This  mixing  together  of  things  not  liquid  is  termed  by  commenta- 
tors commixtio.  If  the  things  mixed,  still  remaining  the  property  of 
their  former  owners,  were  easy  to  separate  again,  as  for  instance,  sheep 
united  in  one  flock,  when  one  owner  brought  his  claim  by  tindicatio, 
his  property  was  restored  to  him  without  difficulty ;  but  if  there  was 
difficulty  in  separating  the  materials  from  each  other,  as  in  dividing 
the  grains  of  wheat  in  a  heap,  the  obvious  mode  would  be  to  distribute 
the  whole  heap  in  shares  proportionate  to  the  quantity  of  wheat  be- 
longing to  the  respective  owners.  But  it  might  happen  that  the  wheat 
mixed  together  was  not  all  of  the  same  quality,  and  therefore  the 
owner  of  the  better  kind  of  wheat  would  lose  by  having  a  share  deter- 
mined in  amount  only  by  the  quantity  of  his  wheat ;  and  the  judge 
therefore  was  permitted  to  exercise  his  judgment  {arbitrio  continetur — 
see  Introd.  sec.  106)  how  great  an  addition  ought  to  be  made  to  his 
share  to  compensate  for  the  superior  quality  of  the  wheat  originally 
belonging  to  him. 


29.  Cum  in  suo  solo  aliquis  ex  aliena 
materia  aidificaverit,  ipse  intelligitur 
dominus  sediticii ;  quia  omne  quod  insedi- 
ticatur  solo  cedit.  Nee  tamen  ideo  is 
qui  materia^  dominus  fuerat,  desinit 
dominus  ejus  esse  ;  sed  tantisper  neque 
vindicare  eam  potest,  neque  ad  exhiben- 
dum  de  ea  re  agere,  propter  legem  duo- 
decim  tabularum,  qua  cavetur  ne  quis 
tignum  alienum  sedibus  suis  junctum 
eximere  cogatur,  sed  duplum  pro  eo 
prsestet  per  actionem  qua;  vocatur  de 
tigno  injuncto.  Appellatione  autem 
tigni  omnis  materia  signiticatur,  ex  qua 
aediticia  tiunt.  Quod  ideo  provisum  est, 
ne  sediticia  rescind!  necesse  sit;  sed  si 
aliqua  ex  causa  dirutum  sit  jedificium, 
poterit  materise  dominus,  si  noa  iuerit 
duplum  jam  persecutus,  tunc  eam  viiidi- 
care  et  ad  exhibendum  de  ea  re  agere. 


29.  If  a  man  builds  upon  his  own 
ground  with  the  materials  of  another, 
he  is  considered  the  pi-opi-ietor  of  the 
building,  because  everything  built  on 
the  soil  accedes  to  it.  The  owner  of  the 
materials  does  not,  however,  cease  to  be 
owner,  only  while  the  building  stands 
he  cannot  claim  the  materials,  or  demand 
to  have  them  exhibited,  on  account  of 
the  law  of  the  Twelve  Tables,  pro%-iding 
that  no  one  is  to  be  compelled  to  take 
away  the  tignum  of  another  which  has 
been  made  part  of  his  own  building,  but 
that  he  may  be  made,  by  the  action  de 
tigno  injuncto,  to  pay  double  the  value  : 
and  vmder  the  term  tignum  all  materials 
for  building  are  comprehended.  The 
object  of  this  provision  was  to  prevent 
the  necessity  of  buildings  being  pulled 
do^vn.  But  if  the  building  is  destroyed 
from  any  cause,  then  the  owner  of  the 
materials,  if  he  has  not  ah-eady  obtained 
the  double  value,  may  reclaim  the  mate- 
lials,  and  demand  to  ha^-e  them  exhibited. 


Gai.  ii.  73;  D.  xli.  1.  7.  10. 
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Materials,  although  forming  part  of  a  building  belonging  to  the 
owner  of  the  ground,  were  not  considered  themselves  as  necessarily- 
belonging  to  the  owner  of  the  building.  They  were  still  the  property 
of  the  person  to  whom  they  had  belonged  before  being  employed  in 
the  building.  They  were  separable  from  the  soil,  and,  if  a  special  law 
liad  not  prevented  it,  could  have  been  claimed  by  their  ovnier,  and 
their  production  enforced  by  an  action  ad  exhibendum.  The  Twelve 
Tables  forbad,  however,  the  needless  destruction  of  buildings,  ne  cedifi- 
cia  resciridi  necesse  sit.  They  suspended  the  right  of  claiming  the 
materials,  or  bringing  an  action  ad  exhibendum,  until  the  building  was 
destroyed.  When  it  was  destroyed  in  any  way  (aligua  ex  causa)  the 
materials  might  be  reclaimed,  or  an  action  ad  exhibendum  brought. 
Meanwhile,  by  an  action  termed  de  tigno  injuncto,  their  owner  might, 
if  he  preferred,  recover  double  their  value,  forfeiting,  however,  thereby 
all  right  of  eventually  reclaiming  them,  unless  the  builder  had  acted 
viala  fide,  and  then  the  owner  of  the  materials  had  both  remedies. 
(D.  xlvii.  3.  2.) 

Such  was  the  law  when  the  builder  employed  the  materials  of  another 
quite  innocently.  If  his  conduct  was  tainted  v/ith  mala  fides,  as  it 
would  be  if  he  knew  that  the  materials  did  not  belong  to  him,  the  law 
of  the  Twelve  Tables  still  prevented  the  materials  being  at  once 
reclaimed  by  the  compulsory  destruction  of  the  building;  but  an  action 
ad  exhibendum  was  permitted  to  be  brought  as  a  means  of  punishing 
the  builder.  (D.  vi.  1.  23.  6.)  The  effect  of  this  action  in  such  a  case 
was  that  the  defendant,  not  producing  the  thing  demanded,  was  con- 
demned in  such  a  sum  as  the  judge  thought  right  as  a  punishment  for 
his  having  put  it  out  of  his  power  to  produce  it — q'uasi  dolo  feceret  qu<i- 
minus  possideat.     (D.  xlvii.  3.  1.  2.) 


30.  Ex  diverse,  si  quis  in  alieno  solo  30.  On  the  contrary,  if  any  one  'builiijs 

sua  materia  domum  sedificaverit,   illius  with  his  own  materials  on  the  ground  of 

fit  domus  cujus  et  solum  est.     Sed  hoc  another,  the  building  becomes  the  prop- 

<-asu  matei-iae  dominus  proprietatem  ejus  erty  of  him  to  whom  the  gi'ound  belongs, 

amittit,  quia  voluntate  ejus  intelligitur  But  in  this  case  the  owner  of  the  matei-i- 

alienata,  utique  si  non  ignorabat  se  in  als  loses  his  property,  because  he  ispre- 

alieno  solo  sedificare  ;  et  ideo  licet  diruta  sumed  to  have  voluntarily  parted  with 

sit  domus,    materiam   tamen  vindicare  them,  that  is,  if  he  knew  he  was  build- 

iion  potest.     Certe  illud  constat,    si  in  ing  upon  another's  land  ;  and,  therefore, 

possessione   constituto    aedificatore,   soli  if  the  building  should  be  destroyed,  he 

dominus  petat  domum  suam   esse,   nee  cannot,  even  then,  reclaim  the  materials, 

snlvat  pi-etium  materise  et  mercedes  fa-  Of  course,  if  the  person  who  builds  is  in 

brorum,  posse  eum  per  exceptionem  doli  possession  of  the  soil,  and  the  owner  of 

mali  repelli,  utique  si  bonae  fidei  posses-  the  soil  claims  the  building,  but  refuses 

«(ir  fuerit,  qui  aedificavit ;  nam   scienti  to  pay  the  price  of  the  materials  and  the 

alienum  solum  esse  potest  objici  culpa,  wages  of  the  workmen,  the  owner  may 
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qnnd  rt-dificaverit  temere  in  eo  solo  quod     be  repelled   by   an   exr;«?ption   of  dolnn 
intellig-eret  alienum  esse.  malus,  provid<,*il  the  builder  wa«  in  poH- 

eession  bi/iiaJUle.  For  if  he  knew  that 
he  was  not  the  ower  of  the  8oil,  it  may 
be  said  against  him  that  he  was  wrong' 
to  build  on  ground  wViich  he  knew  U)  >>e 
the  property  of  another. 
D.  xli.  1.  7.  12. 

If  a  person  used  his  OAvn  materials  in  building  on  the  land  of  another, 
we  have  to  consider  his  position,  according  as  he  was  or  was  not  still 
in  possession,  and  according  as,  in  building,  he  had  acted  bona  fide  or 
mala  fide.  If  he  was  in  possession  of  the  soil,  then,  if  he  was  acting 
bona  fide,  he  could  not  be  turned  out  without  the  owner  paying  him  for 
the  additional  value  he  had  by  the  building  given  to  the  soil,  this 
rather  than  the  price  of  the  materials  and  wages  of  workmen,  as  stated 
in  the  text,  being  the  measure  of  compensation.  If  he  was  acting  «za/a 
fide,  that  is,  if  he  knew  the  soil  was  not  his,  he  could  not  claim  the 
additional  value,  but  he  might  take  away  the  materials  he  had  used, 
if  he  could  separate  them  without  doing  damage.  (D.  vi.  1.  37.)  There 
is,  however,  a  passage  of  Paulas  (D.  v.  3.  38)  which  would  seem  to 
show  that,  in  the  opinion  of  that  jurist,  the  mala  fide  possessor  could 
claim  the  additional  value.  If  he  was  not  in  possession  of  the  soil,  he 
might,  whether  having  acted  in  good  or  bad  faith  (D.  xl.  1.  7.  12  :  C 
iii.  32.  2),  reclaim  the  materials  if  the  building  was  destroyed;  and, 
whether  he  had  acted  in  good  faith  or  bad,  he  could  not  bring  atiy 
action  for  compensation  for  the  additional  value. 

This  statement  of  the  law  is,  it  will  be  seen,  at  variance,  in  one  point, 
with  the  language  of  the  text,  which  says  that  if  the  owner  of  the 
materials  knew  he  was  building  on  anothor  man's  land  he  could  not 
reclaim  the  materials,  because  the  fact  that  he  knew  this  was  taken  to 
show  that  he  meant  to  alienate  the  materials.  The  passage  in  the  Code 
above  referred  to  is  inconsistent  with  this.  If  the  o\vner  of  the  materi- 
als meant  to  give  them  to  the  owner  of  the  soil,  no  question  could  arise  ; 
but  the  fact  that  he  used  his  materials,  knowing  the  soil  was  not  his, 
was  declared  by  the  constitution  referred  to  (being  a  constitution  of 
Antoninus  Caracalla),  not  to  imply,  as  the  text  takes  for  granted  that  it 
does  imply,  the  intention  to  alienate  the  materials ;  and  if  there  was 
no  such  intention,  then  the  materials  could  be  reclaimed  even  by  the 
mala  fide  possessor.  The  words  of  the  constitution  are — Matetna  ad 
pristinum  dominum  redii,  site  bona  fide  sive  mala  cedificium  exstructum  sit, 
si  non  donandi  animo  aedificia  alieno  solo  imposita  sint.  The  date  of  this 
constitution  is  a.d.  213,  which  is  posterior  to  the  time  of  Gains,  from 
whom  the  text  is  taken. 

Dolus  malus  (opposed  to  dolus  bonus,    artifice  which  the  law  considers 
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honestly  employed)  means  nearly  what  we  mean  by  fraud.  When  a 
plaintiff  was  repelled  by  an  exception  of  fraud,  such  words  as  these 
were  introduced  in  the  intentio  of  the  action :  si  iji  ea  re  nihil  dolo  malo 
Auli  Agerii  factum  sit,  neque  fiat.     (See  Introd.  sec.  104.) 


31.  Si  Titius  alienam  plantam  in  solo 
suo  posuerit,  ipsiiis  erit,  et  ex  divei-so 
si  Titius  sLiam  plantain  in  Msevii  solo 
posuerit,  Msevii  planta  erit :  si  modo 
utroque  casu  radices  eg'eiit ;  ante  enim 
quam  radices  egerit,  ejus  permanet  cu- 
jus  et  fuerat.  Adeo  autem  ex  eo  tem- 
pore quo  radices  agit  planta,  proprietas 
ejus  commutatur,  ut  si  vicini  arbor  ita 
terram  Titii  pi-esserit  ut  in  ejus  fundum 
radices  eg  erit,  Titii  effici  arborem  dica- 
mus ;  rationem  enim  non  permittere  ut 
alterius  arbor  esse  intelligatur,  quam 
cujus  in  fundum  radices  egisset.  Et 
ideo  prope  confinium  arbor  posita,  si 
etiam  in  vicini  fundum  radices  egerit, 
communis  fit. 


Gai.  ii.  74  ;  D 


31.  If  Titius  places  another  man's 
plant  in  ground  belonging  to  himself. 
the  plant  will  belong  to  Titius ;  on  the 
contrary,  ix  Titius  places  his  own  plant 
in  the  ground  of  Msevius,  the  plant  will 
belong  to  Msevius — that  is,  if,  in  either 
case  the  plant  has  taken  root ;  for,  be- 
fore it  has  taken  root,  it  i-emains  the 
property  of  its  former  owner.  But  from 
the  time  it  has  taken  root,  the  property 
in  it  is  changed  ;  so  much  so,  that  if  the 
tree  of  a  neighbor  presses  so  closely  on 
the  ground  of  Titius  as  to  take  root  in  it, 
we  pronounce  that  the  tree  becomes  the 
property  of  Titius.  For  reason  does  not 
permit,  that  a  tree  should  be  considered 
the  property  of  any  one  else  than  of  him 
in  whose  ground  it  has  taken  root ;  and 
therefore,  if  a  tree,  planted  near  a  boun- 
dary extends  its  roots  into  the  lands  of  a 
neighbor,  it  becomes  conunon. 

.  xli.  1.  7.  13. 


The  tree,  after  it  had  once  taken  root,  did  not  belong  to  its  former 
owner,  although  it  was  afterwards  severed  from  the  soil.  It  would 
seem  natural  that  it  should  belong  to  him,  because  it  was  separable 
from  the  soil,  and  did  not  become  a  part  of  it  more  than  the  materials 
of  a  building  became  part  of  the  soil ;  but  the  jurist  considered  that 
the  nourishment  it  had  drawn  from  the  soil  had  made  it  a  new  tree, 
alia  facta  est  (D.  xli.  1.  26.  2),  and  thus  the  owner  of  the  soil  claimed  it 
by  occupation. 

When  the  text  says  that  the  tree  which  strikes  root  into  the  soil 
of  Titius  belongs  to  Titius,  this  is  only  to  be  understood  of  a  tree  of 
which  all  the  roots  are  in  the  soil  of  Titius.  If  only  some  of  the  roots 
were  in  the  soil  of  Titius,  the  tree  would  belong  partly  to  Titius,  partly 
to  its  former  owner. 


32.  Qua  ratione  autem  plantse  qufe 
terra  coalescunt,  solo  cedunt,  eadem 
ratione  frumenta  quoque  quae  sata  sunt, 
solo  cedere  intelliguntur.  Ceterum  sicut 
is  qui  in  alieno  solo  sedificaverit,  si  ab  eo 
dominus  petat  sedificium,  defendi  potest 
per  exceptionem  doli  mali  secundum  ea 
qua;   diximus,   ita  ejusdem   exceptionis 


32.  As  plants  rooted  in  the  earth 
accede  to  the  soil,  so,  in  the  same  way, 
grains  of  wheat  which  have  been  sown 
are  considered  to  accede  to  the  soil.  But 
as  he  who  has  built  on  the  ground  of 
another  may,  accoi'ding  to  what  we  have 
said,  defend  himself  by  an  exception  of 
do^wsmaZ?iS,ifthe  proprietor  of  the  ground 
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aiixilio  tutus  esse  potest  is  qui  alienum 
fundum  sua  impensa  bona  fide  conseruit. 


claims  the  building-,  so  also  ho  may  protect 
himself  by  the  aid  of"  the  same  exception, 
who,  at  his  own  expense  and  acting  howi 
Jide,  has  sown  another  man's  land. 


Gai.  ii.  75,  76;  D.  xli.  1.  9. 


33.  Liters  quoque,  licet  aurse  sint, 
perinde  chavtis  membranisque  cedunt, 
ac  solo  cedere  solent  ea  quae  ina;difi- 
cantur  aut  inseruntur;  ideoque  si  in 
chartis  membranisve  tuis  carmen  vel  his- 
toriam  vel  orationem  Titius  scripserit, 
hujus  corporis  non  Titius  sed  tu  dominus 
esse  videris.  Sed  si  a  Titio  petas  tuos 
libros  tuasve  membranas,  nee  impensas 
scripturse  solvere  pai-atus  sis,  poterit  se 
Titius  defendere  per  exceptionem  doll 
mali,  utique  si  earum  chai-tarum  meua- 
branarumve  possessionem  bona  fide 
nactus  est. 

Gai.  ii.  77  ; 


33.  Written  characters,  although  of 
gold,  accede  to  the  x'>aper  or  jjarchment 
on  which  they  are  written,  just  as  what- 
ever is  built  on,  or  sown  in,  the  soil, 
accedes  to  the  soil.  And  therefore  if 
Titius  has  written  a  poem,  a  history,  or 
an  oration,  on  your  paper  or  parchment, 
you,  and  not  Titius,  are  the  owner  of 
the  written  paper.  But  if  you  claim 
your  books  or  jiarchments  from  Titius, 
but  i-efuse  to  defray  the  cost  of  the 
writing,  then  Titius  can  defend  himself 
by  an  exception  of  dohis  tiuilus  ;  that  is, 
if  it  was  bona  fide  that  he  obtained  pos- 
session of  the  papers  or  parchments. 
D.  xli.  1.  9.  1. 


In  this  case  the  letters  are  inseparable  from,  and  subordinate  to,  the 
substance  on  which  they  are  written,  and  become  at  once  the  property 
of  the  owner  of  that  substance. 


34.  Si  quis  in  aliena  tabula  pinxerit, 
quidam  putant  tabulam  picturae  cedere  ; 
aliis  videtur  picturam,  qualiscumque  sit, 
tabulae  cedere.  Sed  nobis  videtur  melius 
esse  tabulam  picturse  cedere  ;  ridiculum 
est  enim  picturam  Apellis  vel  Parr- 
hasii  in  accessionem  vilissimse  tabulae 
cedere.  Unde  si  a  domino  tabulae  im- 
aginem  possidente,  is  qui  pinxit  eam 
petat  nee  solvat  pretium  tabulae,  potei'it 
per  exceptionem  doli  mali  submovei-i. 
At  si  is  qui  pinxit  possideat,  consequens 
est  ut  utilis  actio  domino  tabulae  adversus 
eum  detur :  quo  casu,  si  non  solvat  im- 
pensam  picturae,  poterit  per  exceptionem 
doli  mali  repelli,  utique  si  bona  fide  pos- 
sessor fuerit  ille  qui  pictui-am  imposuit. 
lUud  enim  palam  est,  quod,  sive  is  qui 
pinxit  subripuit  tabulas,  sive  alius,  com- 
petit  domino  tabulai-um  furti  actio. 


12 


Gat.  ii.  78  ; 


34.  If  a  person  has  painted  on  the 
tablet  of  another,  some  think  that  the 
tablet  accedes  to  the  picture,  others, 
that  the  picture,  of  whatever  quality  it 
may  be,  accedes  to  the  tablet.  It  seems 
to  us  the  better  opinion,  that  the  tablet 
should  accede  to  the  picture  ;  for  it  is 
ridiculous  that  a  painting  of  Apelles  or 
Pari'hasius  should  be  but  the  accessoiy 
of  a  thoroughly  worthless  tablet.  But 
if  the  owner  of  the  tablet  is  in  possession 
of  the  pictm-e,  the  painter,  should  he 
claim  it  from  him,  but  i-efuse  to  pay  the 
value  of  the  tablet,  may  be  repelled  by 
an  exception  of  dolus  inahis.  If  the 
painter  is  in  jiossession  of  the  pictui-e,. 
the  law  permits  the  owner  of  the  tablet 
to  bring  a  utilis  actio  against  him  ;  and 
in  this  case,  if  the  owTier  of  the  tablet 
does  not  pay  the  cost  of  the  picture,  he 
may  also  be  repelled  by  an  exception  of 
dolus  malas  ;  that  is,  if  the  painter  ob- 
tained possession  bona  fide.  If  the  tablet 
has  been  stolen,  w^hether  by  the  i"wiinter 
or  any  one  else,  the  owner  of  the  tablet 
may  bring  an  action  of  theft. 
D.  xli.  1.  9.  2. 
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.As  written  characters  belong  to  the  owner  of  the  substance  on  which 
they  are  written,  it  would  seem  to  follow  that  a  painting  also  would 
belong  to  the  owner  of  the  substance  on  which  it  was  painted ;  and 
Paul  (D.  vi.  1.  23.  3)  decides  that  it  does,  saying  that  the  painting 
could  not  exist  without  the  substance  on  which  it  was  painted,  and 
therefore  acceded  to  it.  Gaius,  whose  opinion  is  adopted  in  the  text, 
makes  the  great  value  of  the  painting  the  reason  for  an  exception  to 
the  rule.  But  the  owner  of  the  tablet  or  substance,  on  which  the  paint- 
ing was  painted,  had  in  one  way  something  of  the  rights  of  an  owner ; 
for  if  the  painter  was  in  possession  of  the  painting,  the  owner  of  the 
tablet  was  not  left  only  to  a  personal  action  for  the  value  of  the  board, 
but  could  claim  the  board  itself.  The  action  by  which  he  did  so  was 
termed  utilis,  because  it  was  only  an  equitable  method  of  protecting  him, 
the  praetor  allowing  him  to  assert  fictitiously  that  he  was  the  owner. 
The  direct  legal  power  of  claiming  the  tablet  (vindicatio  recta)  was  in 
the  painter  whose  property  the  tablet  had  become ;  but  the  former 
owner  of  the  tablet  was  allowed  still  to  treat  it  as  his,  in  order  to  com- 
pel the  painter  to  pay  its  value.  If,  when  the  actio  titilis  was  brought, 
the  painter  paid  the  value  of  the  tablet,  the  right  of  action  was  at  an 
end,  and  the  owner  of  the  tablet  could  not  get  possession  of  the  picture 
by  offering  to  pay  its  cost. 

Consequent  est  ut  utilis  actio,  etc.  It  would  not  follow  from  the  painter  pos- 
sessing that  the  owner  of  the  tablet  should  have  a  real  action  of  any  kind. 
On  the  contrary,  it  was  an  exception  that  then  he  should  have  one.  There 
fore  consequens  must  be  taken  as  meaning  '  in  accordance  with  the  princi- 
ples of  law;'  or  the  sentence  must  be  taken  as  meaning,  'If  the  painter 
is  in  possession,'  this  circumstance  places  the  owner  of  the  tablet  in  such 
a  hard  position  that  it  is  thought  right  he  should  have  a  utilis  actio. 

S;").  Si  quis  a  non  domino  qnem  domi-  35.  If  any  one  has  &ora«  ^(Repurchased 
num  esse  crediderit,  bona  tide  fundum  land  from  another,  whom  he  believed  to 
emerit,  vel  ex  donatione  aliave  qualibet  be  the  true  o\vner,  when  in  fact  he  was 
justa  causa  aeque  bona  tide  acceperit,  not,  or  has  bona  fide  acquired  it  from 
natural!  ratione  placuit  fructus  quos  such  a  pei*son  by  gift  or  by  any  other 
pei'cepit,  ejus  esse  pro  cultura  et  cura ;  good  title,  natural  reason  demands  that 
at  ideo  si  postea  dominus  supervenei'it,  the  fruits  which  he  has  gathered  shall 
et  fundum  vindicet,  de  fructibus  ab  eo  be  his  in  return  for  his  care  and  culture, 
consumptis  agere  non  potest.  Ei  vero  And  therefore,  if  the  real  owner  after- 
qui  alienum  fundum  sciens  possedeiit,  wards  appears  and  claims  his  land,  he 
non  idem  concessum  est :  itaque  cum  can  have  no  action  for  fruits  which  the 
fundo  etiam  fructus,  licet  consumpti  sint,  possessor  has  consumed.  But  the  same 
cogitur  restituere.  allowance  is  not  made  to  him  who  has 

knowingly  been  in  possession  of  another's 
estate,  and  therefore  he  is  compelled  to  re- 
store,together  with  the  lands.all  the  fruits, 
although  they  may  have  been  consumed. 

D.  xli.  1.  48;  D.  xxiL.  1.  1.5. 
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Justinian  now  passes  to  the  interest  of  a  hrma  fide  possessor  and  a 
nsnfructiiary  in  the  fruits  of  land,  a  subject  to  which  he  is  led  by 
having  spoken  of  other  ways  in  which  the  interest  of  the  owner  of  the 
soil  was  limited. 

A  person  would  be  said  to  possess  a  bona  fide  and  ex  junta  causa  who 
had  received  a  thing  from  a  person  he  believed  to  be  the  owner  in  any 
method  by  which  ownership  could  legally  pass. 

As  long  as  the  fruits  still  adhered  to  the  soil,  that  is,  were  still 
ungathered,  they  belonged  to  the  owner  of  the  soil.  If  gathered,  but 
not  consumed,  they  belonged  to  the  bona  fide  possessor  as  against  every 
one  except  the  owner  of  the  soil.  When  the  owner  of  the  soil  claimed 
them,  they  became  his,  for  they  had  only  been  the  property  of  the 
bona  fide  possessor  interhn  (D.  xli.  1.  48),  that  is,  provisionally;  but  if 
they  had  been  consumed,  the  owner  of  the  soil  could  not  recover  their 
value  from  the  bona  fide  possessor.  The  rnala  fide  possessor,  on  the 
contrary,  was  obliged  to  give  the  value  even  of  those  that  were  con- 
sumed (restituere  fructos  consumptos). 

There  seems  little  doubt  that  the  interest  of  the  bona  fide  possessor 
extended  over  all  the  fruits  of  the  land,  and  not  only  over  those  pro- 
duced by  his  cultivation  and  care  (see  D.  xli.  1.  48),  although  Pom- 
ponius  (D.  xxii.  1.  15)  seems  to  limit  it  to  the  latter. 

36.  Is  ad  quem  ususfruotus  fundi  per-  36.  The  usufructuary  of  land  is  not 
tinet,  non  aliter  fructuuin  doniinus  etli-  owriei'  of  the  fruits  until  he  has  himself 
citur,  quam  si  ipse  eos  percepei-it;  et  g-athered  them;  and,  therefore,  if  he 
ideo,  licet  maturis  fructibus  nondiini  should  die  while  the  fruits,  althoug-h 
tamen  perceptis  decesserit,  ad  heredem,  ripe,  ai-e  yet  ungathered,  they  do  not 
ejus  non  pertinent,  sed  domino  pro-  belong  to  his  heirs,  but  are  the  property 
prietatis  adquiruntur.  Eadem  fere  et  of  the  owner  of  the  soil.  And  nearly 
de  colono  dicuntur.  the  same  may  be  said  of  the  colonus. 

The  interest  of  the  usufructuary  has  a  special  Title  (Tit.  4)  devoted 
to  it,  and  all  remarks  upon  it  may  be  reserved  till  we  arrive  at  that 
Title. 

Eadem  fere.  The  heirs  of  the  colonus  could  gather  fruits  not  gathered 
by  him,  for  his  rights  did  not  perish  with  him;  but  the  heirs  of  the 
usufructuary  had  no  rights  transmitted  to  them,  and  could  not  there- 
fore gather  fruits  which  he  had  not  gathered. 

37.  In  pecudum  fructu  etiam  foetus  37.  In  the  fruits  of  animals  are  in- 
est,  sicut  lac,  pili  et  lana.  Itaque  agni,  eluded  their  young,  as  well  as  their 
hsedi  et  vituli  et  equuli  et  suculi  statini  milk,  hair,  and  wool ;  and  therefore, 
naturali  jure  dominii  fructuarii  sunt,  lambs,  kids,  calves,  colts,  and  young 
Partus  vero  ancillse  in  fructu  non  est,  pigs,  immediately  on  their  birth  become, 
itaque  ad  dominum  proprietatis  pertinet ;  by  the  law  of  nature,  the  property  of 
absurdum  enim  videbatur  hominem  in  the  usufructuaiy ;  but  the  offspring  of  a  ■ 
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fnictu  esse,  cum  omnes  fructus  rerem    female  slave  is  not  considered  a  fruit, 
matura  gratia  hominis  comparaverit.  but  belongs  to  the  owner  of  the  piopei'ty. 

For  it  seemed  absurd  that  man  should 
be  reckoned  a  fruit,  when  it  is  for  man's 
benefit  that  aU  fruits  are  provided  by 
natui-e. 
D.  xxii  1.  28.  pr.  and  1. 

Ulpian  gives,  as  a  reason  for  the  children  of  slaves  not  being  in 
ffiLctu,  that  non  temere,  ancillce  ejus  rei  causu  comparantur  ut  pariant. 
(D.  V.  3.  27.)  There  were,  however,  many  animals,  cows  or  mares  for 
instance,  used  for  draught,  that  could  not  be  said  to  be  expressly 
destined  to  bear  offspring,  and  yet  their  offspring  was  infruetu. 


38.  Sed  si  gregis  usumfructum  quis 
habeat,  in  locum,  demortuorum  capitum 
ex  foetu  fructuarius  summittere  debet  ut 
Juliano  visum  est;  et  in  vinearum  de- 
mortuarum  vel  arborurn  locum  alias 
debet  substituei-e :  recte  enim  colere 
debet  et  quasi  bonus  paterfamilias. 


38.  The  usufructuary  of  a  flock  ought 
to  replace  any  of  the  flock  that  may 
happen  to  die,  by  supplying  the  defi- 
ciency out  of  the  young,  as  also  Julian 
was  of  opinion.  So,  too,  the  usufruc- 
tuary ought  to  supply  the  place  of  dead 
vines  or  trees.  For  he  ought  to  culti- 
vate with  care,  and  to  use  everything 
as  a  good  father  of  a  family  would  use  it. 


This  paragraph  relates  entirely  to  the  subject  of  Title  4. 


39.  Thesauros  quos  quis  in  loco  suo 
invenerit,  divus  Hadrianus  naturalem 
sequitatem  secutus  ei  concessit  qui  in- 
venerit ;  idemque  statuit,  si  quis  in  sacro 
aut  reUgioso  loco  fortuito  casu  invenerit. 
At  si  quis  in  alieno  loco,  non  data  ad 
hoc  opera,  sed  fortuito  invenerit,  dimi- 
dium  inventori,  dimidium  domino  soli 
concessit ;  et  convenienter,  si  quis  in  Cse- 
saris  loco  invenerit,  dimidium  inventoris, 
dimidium  Csesaris  esse  statuit.  Cui 
conveniens  est,  ut  si  quis  in  fiscali  loco 
vel  i^ublico  invenerit,  dimidium  ipsius 
esse  dimidium  ipsius  esse,  dimidium  fisci 
\:el  civitatis. 


D.  xli.  1.  63;  D 


39.  The  Emperor  Hadrian,  in  accord- 
ance with  natural  equity,  allowed  any 
treasure  found  by  a  man  in  his  own  land 
to  belong  to  the  finder,  as  also  any 
treasure  found  by  chance  in  a  sacred  or 
religious  place.  But  treasure  found 
without  any  express  search,  but  by  mere 
chance,  in  a  place  belonging  to  anothei-, 
he  gi-anted  half  to  the  finder,  and  half  to 
the  proprietor  of  the  soil.  Consequently, 
if  anything  is  found  in  a  place  belonging 
to  the  emperor,  half  belongs  to  the 
finder,  and  half  to  the  emperor.  And 
hence  it  follows,  that  if  a  man  finds  any- 
thing in  a  place  belonging  to  the  fiscus, 
the  public,  or  a  city,  half  ought  to  belong 
to  the  finder,  and  half  to  the  fiscus  or 
the  city. 
.  xlix.  14.  3.  10. 


Thesaurus,  says  Paul  (D.  xli.  1.  31.  1),  est  vetus  quosdam  depositio 
pecunice  (that  is  of  anything  valuable),  cujus  non  extat  memoria,  ut  jam 
dominum  non  habeat.  Of  course  if  it  was  known  who  placed  it  there, 
it  w^as  known  to  whom  it  belonged.  But  a  treasure,  though  its  deposi- 
tor was  unknown,  was  not  considered  exactly  as  a  res  nullius.     The 
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owner  of  the  land  in  which  it  was  found  had  always  some  interest  in 
it.  If  he  found  it  himself,  it  all  belonged  to  him;  if  another  person 
found  it,  the  finder  and  the  owner  of  the  land  divided  it  equally. 
When  there  was  no  owner  of  the  land,  as  when  the  place  was  sacred 
or  religious,  the  finder  took  it  all ;  but  no  one  was  allowed  to  make 
the  search  for  treasures  an  excuse  for  digging  up  tombs  and  sacred 
places,  or  for  digging  up  other  men's  gi-ounds ;  and  therefore  it  was 
only  when  the  discovery  was  quite  accidental,  and  the  finder  had  made 
no  search  for  it,  that  the  treasure,  or  the  half  of  it,  as  the  case  might 
be,  was  permitted  to  belong  to  him. 

40.  Per  traditionem  quoque  jure  natu-  40.  Another  mode  of  acquiring  things 
j'ali  res  nobis  adquiruntur :  nihil  enim  according  to  natural  law  is  tradition  ; 
tam  conveniens  est  naturali  aequitati,  foi-  nothing  is  more  conformable  to  natu- 
quam  voluntatem  domini  volentis  rem  ral  equity  than  that  the  wishes  of  a 
suam  in  alium  transferre,  ratam  haberi.  person,  who  is  desirous  to  transfer  his 
Et  ideo  cujuscumque  generis  sit  cor-  property  to  another,  should  be  con- 
poralis  res,  tradi  jjotest  et  a  domino  firmed ;  and  therefore  corporeal  things, 
tradita  alienatui".  Itaque  stipendiaria  of  whatever  kind,  may  be  passed  by 
quoque  et  tributaria  praedia  eodem  modo  tradition,  and  when  so  passed  by  their 
alienantur:  vocantur  autem  stipendiaria  owner,  are  made  the  property  of  an- 
et  tributaria  prsedia,  quae  in  provinciis  other.  In  this  way  are  alienated  stipen- 
sunt :  inter  quae  nee  non  et  Italica  diary  and  tributary  lands,  that  is,  lands 
pra;dia  ex  nostra  constitutione  nulla  est  in  the  provinces,  between  which  ami 
differentia;  sed  si  quidem  ex  causa  dona-  Italian  lands  there  is  now,  by  our  con- 
tionis  aut  dotis  aut  qualibet  alia  ex  causa  stitution,  no  difference,  so  that  when 
tradantur,  sine  dubio  transferuntur.  tradition  is   made  of  them  for  purpose 

of  a  gift,  a  marriage  portion,  or  any 
other  object,  the  property  in  them  is 
undoubtedly  transferred. 

D.  xli.  1.  9.  3 ;   C.  \'ii.  25. 

"When  the  property  in  a  thing  was  to  be  transferred  from  one  person 
to  another,  it  was  necessary  that  the  process  should  be  complete  in 
four  points:  —  1.  The  person  who  transferred  it  must  be  the  owner; 
2.  He  must  place  the  person  to  whom  he  transfeiTed  it  in  legal  posses- 
sion of  the  thing  ;  8.  He  must  transfer  the  thing  with  intention  to  pass 
the  property  in  it ;  4.  The  person  to  whom  it  w^as  transferred  must 
receive  it  with  intention  to  become  the  owner. 

The  placing  another  in  legal  possession  of  a  thing  was  termed  the 
traditio  of  that  thing.  In  the  simplest  case,  that  of  a  portable  move- 
able, the  owner  might  really  hand  over  the  thing  to  the  person  w^ho 
was  to  become  its  possessor ;  but  in  no  case  was  it  necessary  that  this 
should  be  done ;  what  was  necessary  was  that  the  party  who  was  to 
receive  it  should  have  the  thing  in  his  power,  and  that  the  two  parties 
should  express,  in  any  way  whatever,  the  wish  of  the  one  to  transfer, 
of  the  other  to  accept,  the  possession.     The  thing  nee.d  not  be  touched ; 
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land,  for  instance,  need  not  be  entered  on ;  but  the  person  who  was 
to  be  placed  in  possession  must  have  the  thing  before  him,  so  as  to  be 
able,  by  a  physical  act,  to  exercise  power  over  it.  (See  Savigny  on 
Possession,  Bk.  ii.  sees.  16  and  17.) 

Property  could  not  be  transferred  by  mere  agreement.  (Traditioni- 
hus  et  usucapionibus,  non  nudis  pactis  dominia  transf&runtur.  C.  ii.  3. 
20.)  The  agreement  was  but  the  expression  of  the  intention  of  the 
parties ;  and  this  was  ineffectual  unless  it  was  accompanied  by  the 
party  being  placed  in  possession  to  whom  the  thing  was  to  be  trans- 
ferred. 

PrcBdia  stipendiaria  were  provincial  lands  belonging  to  the  people, 
tributaria  provincial  lands  belonging  to  the  emperor.  (Gai.  ii.  21.)  it 
will  be  remembered  that,  until  Justinian  destroyed  all  distinction 
between  Italian  and  provincial  land  by  a  constitution  (C.  vii.  25),  the 
lialicum  solum  was  a  res  mandpi,  and  could  only  be  transferred  by  the 
peculiar  form  of  mancipatio.     (See  Introd.  sec.  59.) 

41.  Venditae  vero  res  et  traditse  non  41.  But  thing-s  sold  and  delivered  are 
aliter  emptoi-i  adquii'untur,  quam  si  is  not  acqui]"ed  by  the  buyer  until  he  has 
venditori  pretium  solverit,  vel  alio  modo  paid  the  seller  the  price,  or  satisfied 
ei  satisfecerit,  veluti  expromissore  aut  him  in  some  way  or  other,  as  by  pro- 
pignore  date.  Quod  cavetur  quidem  curing-  some  one  to  be  security,  or  by 
etiam  lege  duodecim  tabularum,  tamen  giving  a  pledge.  And,  although  this  is 
recte  dicitur  et  jure  gentium,  id  est,  jure  provided  by  a  law  of  the  Twelve  Tables, 
naturali,  id  efhci.  Sed  si  is  qui  vendi-  yet  it  may  be  rightly  said  to  spring  from 
dit,  tidem  emptoris  secutus  est,  dicendum  the  law  of  nations,  that  is,  the  law  of 
est  statim  rem  emptoris  fieri.  nature.     But  if  the  seller  has   accepted 

the  credit  of  the  buyer,  the  thing  then 
becomes  immediately  the  property  of 
the  buyer. 

D.  xviii.  1.  19.  53. 

The  seller  would  generally  not  have  the  intention  to  transfer  the 
property  until  he  received  the  price ;  but  he  might  be  content  to 
receive  security  for  the  payment  of  the  price,  or  he  might  choose  to 
accept  the  credit  of  the  buyer  instead  of  the  price  itself ;  and  if,  in 
either  of  these  cases,  he  intended  to  pass  the  property,  it  would  pass 
at  once,  irrespectively  of  the  price  being  paid.  For  the  meaning  of 
expromissor,  see  Bk.  iii.  Tit.  29.  3. 

42.  Nihil  autem  interest,  utrum  ipse  42.  It  is  immaterial  whether  the  owner 
dcminus  tradat  alicui  rem,  an  voluntate  deliver  the  thing  himself,  or  some  one 
ejus  alius.  else  by  his  desire. 

D.  xli.  1.  9.  4. 

43.  Qua  ratione,  si  cui  libera  univei"-  43.  Hence,  if  any  one  is  intrusted  by 
sorum  negotiorum  administratio  a  an  owner  with  the  uncontrolled  adminis- 
domino    permissa  fueiit,  isque   ex  his    tration  of  all  his  goods,  and  he  sells  and 
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neg-ntiis   i-em     vendiderit  et  tradideiit,     delivers   anything-   which   is   a   pai-t   of 
facit  earn  accipientis.  these  g-ood-s,  lie  passes  the  propei-ty  in  it 

to  the  jjerson  who  receives  the  thing. 
D.  xli.  1.  9.  4. 

By  the  will  of  the  owner,  the  manager  of  the  property  is  able  to  deal 
with  it ;  and  if  he  deals  with  it,  the  will  of  the  owner  is  expressed 
through  him. 

44.  Interdum    etiam    sine    traditione        44.  Sometimes,  too,  the  mere   wish  of 
nuda  voluntas   domini   sufficit  ad   rem     the  owner,  without  tradition,  is  sufficient 
ti-ansferendam,  veluti  si  rem  quam   tibi     to  transfer  the  property  in   a  thing,    as 
aliquis  commodavit  aut  locavit  aut  apud     when  a  person  has  lent,    or  let  to   you 
te  deposuit,  vendiderit    tibi    aut    dona-     anything,    or   deposited   anything  ^vith 
vei-it ;  quamvis  enim   ex   ea  causa  tibi     you,  and  then  afterwards   sells  or  gives 
eam  non  tradidei'it,  eo   tamen  i^jso  quod    it  to  you.     For,  although  he  has  not  de- 
patitur  tuam  esse,  statim  tibi  adquiritur    livered  it  to  you  for  the  purpose   of  the 
proprietas,  perinde  ac  si  eo   nomine  tra-     sale  or  gift,  yet  by  the  mere  fact  of  his 
dita  fuisset.  consenting  to  it  becoming  yours,  you  in- 
stantly acquire   the   property  in   it,    as 
fully  as  if  it  had  actually  been  delivered 
to  you  for  the  express   purpose  of  pa.s- 
sing  the  propei-ty. 

D.  xli.  1.9.5. 

When  the  person  to  whom  the  property  in  the  thing  was  transferred 
was  already  in  possession  of  the  thing,  then,  if  the  wishes  of  the  par- 
ties to  give  and  receive  the  property  in  it  were  added  to  this,  and  the 
person  who  affected  to  give  the  property  was  the  real  owner,  all  the 
conditions  of  a  transfer  were  complete.  It  made  no  difference  what 
was  their  respective  order  in  time.  Generally  the  expression  of  will 
would  precede  the  placing  in  possession,  but  not  necessarily.  When 
the  person  to  whom  the  property  in  the  thing  was. transferred  had  only 
the  mere  detention  of  the  thing,  that  is,  had  it  in  his  keeping  and 
power  as  a  hirer  or  depositary  would  have,  but  had  not  the  possession 
of  it,  that  is,  had  not  also  the  intention  of  dealing  with  it  as  an  owner, 
all  that  was  necessary  to  change  this  detention  into  possession  was  a 
change  in  the  aniTnus  with  which  it  was  held  ;  and  of  course  the  inten- 
tion to  hold  it  as  an  owner  was  sufficiently  shown  by  accepting  the 
transfer  of  the  property.  The  person,  in  like  manner,  who  transferred 
the  property,  by  doing  so  sufficiently  showed  his  intention  of  placing 
the  other  in  possession.  Thus  the  different  elements  of  traditio  were 
broken  up  and  separated,  not,  as  usual,  united  in  a  single  act ;  and 
this  is  what  is  meant  in  the  text  by  saying  the  property  passes  sine 
traditione. 

45.  Item  si  quis  merces  in  horreo  de-  45.  So,  too,  any  one,  who  has  sold 
positas   vendiderit,   simul  atque  claves    goods  deposited  in  a  warehouse,  as  sooa 
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horrei  ti-adiderit  emptori,  transfert  pro-     as  he  has  handed  over  the  keys  of  the 
prietatem  mercium  ad  emptorem.  warehouse  to  the  buyer,  transfers  to  the 

buyer  the  property  in  the  goods. 

D.  xh.  1.  9.  6. 

The  text  does  not  state  all  that  was  necessary  to  transfer  the  pro- 
perty in  such  a  case.  It  was  requisite  that  the  key  should  be  given 
apud  horrea,  at  the  warehouse.  (D.  xviii.  1.  74).  A  person  who  was  at 
the  warehouse  and  had  the  key  in  his  hand  was  in  a  position  to  exer- 
cise immediate  power  over  the  contents  of  the  warehouse ;  the  goods 
were  in  his  custody,  and  he  was  thus  placed  in  possession  of  them. 
The  key  was  not  symbolical,  but  was  the  means  by  which  he  was 
enabled  to  deal  with  the  goods  as  an  owner. 


46.  Hoc  amphus,  interdum  et  in  in- 
cej'tam  personam  collata  voluntas  dom- 
ini  transfert  rei  proprietatem  ;  ut  ecce, 
prse tores  et  consules  qui  missiha  jactant 
in  vulgTis,  ignorant  quid  eorum  quisque 
sit  excepturus,  et  tamen  quia  volunt 
quod  quisque  exceperit  ejus  esse,  statim 
eum  dominum  efliciunt. 


46.  Nay,  more,  sometimes  the  inten- 
tion of  an  Owner,  although  directed  only 
towards  an  uncertain  person,  transfers 
the  property  in  a  thing.  For  instance, 
when  the  praetors  and  consuls  throw 
their  largesses  to  the  mob,  they  do  not 
know  what  each  person  in  the  mob  will 
get ;  but  as  it  is  their  intention  that  each 
should  have  what  he  gets,  they  make 
what  each  gets  immediately  belong  to 
him. 


D.  xli.  1.  9.  7. 


47.  Qua  ratione  verius  esse  videtur,  si 
rem  pro  derelict©  a  domino  habitam 
occupaverit  quis,  statim  eum  dominum 
effici.  Pro  derelicto  autem  habetur  quod 
dominus  ea  mente  abjecerit,  ut  id  rerum 
suarum  esse  nollet,  ideoque  statim  domi- 
nus esse  desinit. 


D.  xli 


47.  Accordingly,  it  is  quite  true  to  say 
that  anything  which  is  seized  on,  when 
abandoned  by  its  owner,  becomes  imme- 
diately the  property  of  the  person  who 
takes  possession  of  it.  And  anything  is 
considered  as  abandoned,  which  its 
owner  has  thrown  away  with  a  wish  no 
longer  to  have  it  as  a  part  of  his  pi'o- 
perty,  as  it  therefore  immediately  ceases 
to  belong  to  him. 

7.  1. 


It  might  seem  as  if  the  property  in  things  abandoned  was  transferred, 
like  that  in  things  thrown  to  the  mob,  by  the  wish  of  the  owner  to 
transfer  it  to  the  person  who  should  first  take  possession  of  it ;  but  it  is 
much  more  natural  to  consider,  with  the  text,  that  the  thing  becomes  a 
res  nullius  by  being  abandoned,  and  the  property  of  the  first  occupant 
by  being  taken  possession  of. 


48.  Alia  causa  est  earum  rerem  quje  48.  It  is  otherwise  with  respect  to 
in  tempestate  maris,  levandee  navis  things  thrown  ovei'board  in  a  storm, 
causa,  ejiciuntur ;  hse  enim   dominorum    to   lighten  a    vessel ;  for    they    remain 
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pei-manent.  quia  palam  est  eas  non  eo  the  property  of  their  ownei-s ;  aw  it  is 
aniiiio  ejici  quod  quis  (^aa  hal:>ere  non  eviilont  that  they  were  n(;t  thrown  away 
vult,  sed  (^iio  mag-is  cum  ipsa  navi  mai-is  through  a  wish  to  yet  i-id  of  them,  but 
l)ei-u;uluin  effug-iat.  Qua  de  causa,  si  that  their  owners  and  the  ship  itself 
quis  eas  fluctibus  expulsas,  vel  etiam  in  mig-ht  more  easily  escape  the  rlangcj-s  of 
ipso  mari  nactus,  lucrandi  animo  abstu-  the  sea.  Hence,  any  one  who,  with  a 
lerit,  furtum  committit ;  nee  longe  disce-  view  to  profit  himself  by  these,  takes 
dere  videntur  ab  his  quse  de  i-heda  cur-  them  away  when  washed  on  shore,  oi* 
rente  non  intelligentibus  dominis  cadunt.     found  at  sea,  is  guilty  of  theft.      And 

much  the  same  may  be  said  as  to  things 
which  drop  from  a  cariiage  in  motion 
without  the  knowledge  of  their  owTiei-s. 

D.  xli.  1.  9.  8;  D.  xlvii.  43.  4. 

A  thing  could  not  be  considered  as  abandoned  and  made  a  res  nullius 
unless  its  owner  intended  to  cease  to  be  its  owner. 


Tit.  n.     DE  REBUS  INCORPORALIBUS. 

Qusedam  prseterea  res  corporales  sunt,  Certain  things,  again,  are  corporeal, 
quasdam  iiacorporales.  others  incorporeal. 

Gai.  ii.  12;  D.  i,  8.  1.  1. 

Justinian,  after  having-  spoken  of  the  natural  modes  of  acquiring 
property  in  things,  returns  in  this  Title  to  the  division  of  things,  and 
adds  one  more  division,  that  of  things  corporeal  and  incorporeal,  to  the 
divisions  given  at  the  beginning  of  the  last  Title.  Our  senses  tell  us 
what  things  corporeal  are :  things  incorporeal  are  rights,  that  is, 
fixed  relations  in  which  men  stand  to  things  or  to  other  men,  relations 
giving  them  power  over  things  or  claims  against  persons.  And  these 
rights  are  themselves  the  objects  of  rights,  and  thus  fall  under  the  defi- 
nition of  things.  For  instance,  the  right  to  walk  over  another  man's 
land  is  said  to  be  an  incorporeal  thing ;  for  we  may  have  a  claim  or 
right  to  have  this  right,  exactly  as,  if  the  land  belonged  to  us,  we 
should  have  a  right  to  have  the  land.  These  rights  over  things  were 
termed  jura  in  rem,  and  these  jura  in  rem,  some  of  the  more  important 
of  which  are  treated  of  in  this  part  of  the  Institutes,  were  almost 
exactly  on  the  footing  of  ^res'  in  Roman  law,  and  were  the  subjects  of 
real  actions  equally  with  things  corporeal.  (See  Introd.  sec.  50.)  This 
language  of  Roman  law  is  rather,  perhaps,  in  accordance  \vith  popular 
language  and  practical  convenience  than  theoretically  accurate.  Strictly 
speaking,  the  ownership  of  a  field  is  just  as  much  incorporeal  as  the 
ownership  of  the  right  of  way  over  a  field,  and  in  both  cases  the  law 
only  treats  of  the  corporeal  thing,  the  field,  with  reference  to  the  incor- 
poreal rights. 

We  can  hardly  speak  of  the  possession  of  a  thing  incorporeal,  but 
still  the  actual  exercise  of  the  right  so  much  resembles  the  occupation 
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and  using  of  a  corporeal  thing,  that  the  term  gicasi-possessio  has  been 
employed  to  denote  the  position  of  a  person  who  exercises  the  right 
without  opposition,  and  exercises  it  as  if  he  were  its  owner.  As  little 
can  we  speak  of  the  traditio  or  delivery  of  a  right,  but  just  as  qvusi-pos- 
sessio  is  used  to  express  a  position  analogous  to  that  of  a  possessoo',  so  quasi- 
traditio  is  a  term  used  to  signify  the  placing  a  person  in  this  position. 

1.  Corporales  hfe  sunt,  quse  sui  natui-a  1.  Corporeal  things  are  those  which 
tangi  possunt :  veluti  fundus,  homo,  ves-  are  by  their  nature  tangible,  as  land,  a 
tis,  aurum,  ai-gentum,  et  denique  alise  slave,  a  garment,  gold,  silver,  and  other 
res  innumerabiles.  things  innumerable. 

Gai.  ii.  13;  D.  i.  8.  1.  1. 

2.  Incorporales  autem  sunt,  quae  tangi  2.  Incorpoi-eal  things  are  those  which 
non  possunt :  qualia  sunt  ea  quae  in  jui-e  are  not  tangible,  such  as  are  those  which 
consistunt,  sicut  hereditas,  ususfructus,  consist  of  a  right,  as  an  inheiitance,  a 
usus,  obligationes  quoquo  modo  contrac-  usufruct,  use,  or  obligations  in  whatever 
taj.  Nee  ad  rem  pertinet,  quod  in  heredi-  way  contracted.  Nor  does  it  make  any 
tate  res  corporales  continentur ;  nam  et  difference  that  things  corporeal  are  con- 
fructus  qui  ex  fundo  precipiuntur  corpo-  tained  in  an  inheritance  ;  fruits,  gathered 
i-ales  sunt,  et  id  quod  ex  aliqua  obligatione  by  the  usufructuary,  are  corporeal ;  and 
nobis  debetur,  plerumque  corporale  est,  that  which  is  due  to  us  by  virtue  of  an 
veluti  fundus,  homo,  pecunia :  nam  ip-  obligation,  is  generally  a  corporeal 
sum  jus  hereditatis,  et  ipsum  jus  utendi  thing,  as  a  field,  a  slave,  or  money  ; 
fruendi,  et  ipsum  jus  obligationis  incor-  while  the  right  of  inheritance,  the  right 
porale  est.  of  usufruct,  and  the  right  of  obligation, 

are  incorporeal. 

Gai  ii.  14 ;  D.  i.  8.  1.  1. 

3.  Eodem  numero  sunt  jura  prsedio-  3.  Among  things  incoi"poreal  are  the 
rum  urbanorum  et  rusticorum,  quse  rights  over  estates,  ui-ban  and  rui'al, 
etiam  sei-vitutes  vocantur.  which  ai'e  also  called  servitudes. 

Gai.  ii.  14  ;  D.  i.  8,  1.  1. 

In  the  last  section  it  was  said  that  usufruct,  a  personal  servitude, 
was  an  incorporeal  thing,  and  the  same  is  now  said  of  real  or  praedial 
servitudes.  This  is  intended  as  an  observation  preliminary  to  the 
three  next  Titles,  which  treat  of  servitudes.  By  servitudes  are  meant 
certain  portions  or  fragments  of  the  right  of  ownership  separated  from 
the  rerit,  and  enjoyed  by  persons  other  than  the  owner  of  the  thing 
itself.  When  the  servitude  was  given  to  a  particular  person,  it  w^aa 
said  to  be  a  personal  servitude ;  when  it  was  associated  with  the  owner- 
ship of  another  thing,  so  that  whoever  w^as  the  owner  of  this  other  thing 
was  the  owner  of  the  servitude,  the  servitude  was  said  to  be  a  real  or 
praedial  servitude ;  the  latter  term  being  used  because  it  was  indis- 
pensable that  there  should  be  an  immoveable  thing  (see  paragraph  3  of 
the  next  Title),  in  virtue  of  which  the  right  given  by  the  servitude  was 
exercised ;  and  the  word  prcediuni  being  taken  in  a  general  sense,  was 
used  to  denotfe  this  immoveable.     The  thing  over  ^Vhich  the  praedial 
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servitude  was  exercised  was  also  always  an  immoveable.  Things  over 
which  servitudes,  whether  personal  or  praedial,  were  exercised,  were 
said  to  serte  the  person  to  whom  or  the  thing  to  which  the  servitude 
was  attached ;  and  hence  the  terms  servitus,  res  serviens  were  emj^loyed, 
the  thing  in  right  of  which  the  servitude  was  enjoyed  being,  in  opposi- 
tion, termed  res  dommans.     (See  Introd.  sec.  64.) 

No  one  could  have  a  servitude  over  his  own  thing,  nulli  res  sua  servit. 
(D.  viii.  2.  26.)  For  as  he  was  the  owner  of  all  the  portions  into  which 
the  right  of  ownership  was  separable,  he  could  not  have  a  second  riglit 
of  ownership  over  any  one  portion  separated  from  the  rest.  Again,  as 
a  servitude  was  the  subtraction  of  some  one  portion  ol  ownership,  ir. 
could  never  have  the  effect  of  making  the  owner  ot  the  rts  i-effvieyis  do 
any  positive  act ;  its  force  was  either  to  make  him  undergo  something, 
as  that  another  should  exercise  a  certain  power  over  a  thing  of  which 
he  was  owner,  or  to  make  him  abstain  from  doing  something  which  as 
owner  of  the  thing  he  had  power  to  do,  Servitutum  vmi  ea  est  natura 
lit  aliquid  faciat  guis,  sed  ut  aliquid  patiatur  xel  nonfaciat.  (D.  viii.  1. 
15.  1.)  Lastly,  it  may  be  observed  that  a  praedial  servitude  was  indi- 
visible ;  the  person  who  enjoyed  the  servitude  could  not  break  up  this 
fragment  of  ownership  into  lesser  fragments,  but  a  usufruct  could  be 
divided. 

Tit.  III.     DE  SERVITUTIBUS. 

Rusticorum  prsediorum  jura  sunt  hsec :  The  sei-vitudes  of  i-ural  immoveables 
iter,  actus,  via,  aquseductus.  Iter  est  jus  are,  the  right  of  passage,  the  right  of 
eundi  ambulandi  hominis,  non  etiam  ju-  passage  for  beasts  or  vehicles,  the  right 
mentum  agendi  vel  vehiculum.  Actus  of  way,  the  right  of  passage  for  water, 
est  jus  agendi  vel  jumentum  vel  vehicu-  The  right  of  jiassage  is  the  right  of  going 
lum :  itaque  qui  habet  iter,  actum  non  or  passing  for  a  man,  not  of  dri\ing 
habet ;  qui  actum  habet,  et  iter  habet,  beasts  or  vehicles.  The  right  of  passage 
eoque  uti  potest  etiam  sine  jumento.  Via  for  beasts  or  vehicles  is  the  right  of 
est  jus  eundi  et  agendi  et  ambulandi :  driving  beasts  or  vehicles  over  the  land 
nam  et  iter  et  actum  in  se  continet  via.  of  another.  So  a  man  who  has  the  i-ight 
Aquffiductus  est  jus  aquae  ducendae  pei-  of  passage  simply  has  not  the  right  of 
fandum  ahenum.  passage  for  beasts  or  vehicles  ;  but  if  he 

has  the  latter  right  he  has  the  former, 
and  he  may  use  the  right  of  passing 
without  having  any  beasts  with  him. 
The  right  of  way  is  the  right  of  going, 
of  driving  beasts  or  vehicles,  and  of  walk- 
ing ;  for  the  right  of  way  includes  the 
right  of  passage,  and  the  right  of  pas- 
sage for  beasts  or  vehicles.  The  i-ight 
of  passage  for  water  is  the  right  of 
conducting  water  through  the  land  of 
another. 

D.  viii.  3.  1. 
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Praedial  servitudes,  that  is,  servitudes  possessed  over  one  immoveable 
in  right  of  having  another  immoveable,  were  divided  into  those  of  rural 
and  urban  immoveables  {prcbdia  rustica  vel  urbana).  The  distinction 
undoubtedly  arose  from  the  one  kind  being  more  common  in  the  coun- 
try, the  other  in  the  town.  But  the  distinction,  as  it  was  practically 
understood,  soon  lost  the  traces  of  its  origin ;  and  a  servitude  was  said 
to  be  that  of  a  rural  immoveable  when  it  was  one  which  affected  the 
soil  itself,  and  that  of  an  urban  immoveable  when  it  was  one  which 
alt'ected  the  superficies,  that  is,  anything  raised  upon  the  soil.  Serm- 
iuies  pvcedm'um  alioe  in  solo,  alice  in  superficie  consistunt.  (D.  viii.  1.  3.) 
If  the  servitude  was  one  which  affected  the  soil,  and  for  the  enjoyment 
of  which  the  soil  itself  sufficed,  as,  for  instance,  the  right  to  traverse 
another  man's  land,  or  to  draw  water  from  his  spring,  it  made  no  dif- 
ference where  the  land  or  the  spring  was  situated.  They  might  be  in 
the  heart  of  a  city,  and  yet  the  servitude  was  one  of  a  rural  immove- 
able. So,  too,  if  the  servitude  was  one  which  affected  something  built 
or  placed  on  the  soil,  as,  for  instance,  the  right  to  place  a  beam  in 
another  man's  building ;  although  this  building  was  in  the  country, 
the  servitude  was  one  of  an  urban  immoveable.  In  this  paragraph  and 
in  paragraph  2,  instances  are  given  of  servitudes  of  rural  immoveables. 
The  object  of  the  servitude  iter  was  the  power  of  passing  across  land 
on  foot  or  horseback,  iter  est  qua  quis  pedes  vel  eques  commeare  potest. 
(D.  viii.  3.  12.)  That  of  the  servitude  actus  was  the  power  of  driving 
animals  or  vehicles  across  land,  qui  actum  habet,  et  plaustrum  duaere,  et 
jumenta  agere  potest.  (D.  viii.  3.  7.)  That  of  the  servitude  nia  was  the 
power  of  using  the  road  in  any  way  whatever,  as,  for  instance,  of  drag- 
ging stones  or  timber  over  it,  which  he  could  not  do  if  he  had  only  the 
actus  (D.  viii.  3.  7) ;  and  of  having  it,  in  the  absence  of  special  agree- 
ment, of  the  width  provided  by  the  law  of  the  Twelve  Tables,  that  is, 
eight  feet  where  it  ran  straight,  and  sixteen  feet  where  it  wound  round 
to  change  its  direction,  vicB  latitude  ex  lege  Duodecim  Tabularum  in  por- 
rectum  octo  pedes  habet;  in  anfractum,  id  est  ubi  fiexura  est,  sedecim. 
(D.  viii.  3.  8.)  Of  course  the  larger  of  these  rights  comprehended  the 
smaller ;  if  a  person  had  the  right  of  driving  over  land,  he  had  the 
right  of  passing  over  it.  A  special  agreement  might  indeed  be  made 
to  the  contrary;  a  person  might,  for  instance,  grant  the  right  of  driving 
beasts,  but  insist  that  the  way  should  never  be  used  except  when  beasts 
were  driven. 


1.   Praedioi'tun   urbanorum  servitutes  1.  The  servitudes  of  iii-ban  immove- 

sunt  quae  sedificiis  inhserent :  ideo  urban-  ables  are  those  which  appertain  to  build- 

orum  prsediorum   dictse,  quoniam   sedi-  ings,  and  they  are  said  to  be  servitudes 

ficia  omnia  urbana  pi-aedia  appellamus,  of  urban  immoveables,  because  we  term 

etsi  in  villa  aedificata  sint.     Item  urban-  all  edifices  urban  immoveables,  although 
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oriim  pi-seilioi'uin  sevvitutes  sunt  hae :  ut  really  built  in  the  countiy.  Among' 
vicinusonei-aviciui  sustineat,  utin  parie-  these  servitudes  are  the  following' :  that 
tern  ejus  liceat  vicinn  tignuin  imniittere,  a  person  has  to  suppoi-t  the  weight  of 
ut  stillicidium  vel  flumen  recipiat  quis  the  adjoining  house,  that  a  neighbor 
in  sedes  suas  vel  in  aream  vel  in  cloacam,  should  have  the  right  of  inserting  a  beam 
vel  non  recii^iat,  et  ne  altius  toUat  quis  into  his  wall,  that  he  has  to  receive  or 
iedes  suas,  ne  luminibua  vicini  olliciat.        not  to  receive  the  water  that  di'ops  from 

the  roof,  or  that  i"uns  from  the  gutter  of 
another  man's  house  on  to  his  building, 
or  into  his  court  or  drain  ;  or  that  he  is 
not  to  I'aise  his  house  higher,  or  not  to 
obstruct  his  neighbor's  lights. 

D.  viii.  2.  2. 

The  words  qucB  (Bdiflciis  inhcerent  in  the  text,  are  equivalent  to  the 
in  superficie  consistunt  of  Paul.  (D.  viii.  2.  20.)  The  servitudes  attach 
to  eome  building  raised  on  the  soil. 

Onera  vicini,  suslineat. — By  this  servitude  a  wall  or  pillar  of  the  res 
serviens  was  obliged  to  support  the  weight  of  the  res  dominans.  The 
owner  of  this  wall  or  pillar,  so  long  as  he  remained  owner,  was  bound 
to  keep  it  in  good  repair  so  as  to  continue  to  support  the  weight  safely. 
(D.  viii.  5.  6.  2.)  But  the  owner  of  the  wall,  into  which  a  beam  was 
let  by  the  servitude  tigni  immittendi,  was  not  compelled  to  repair  the 
wall,  in  order  that  the  beam  might  rest  there  safely.     (D.  viii.  5.  8.  2.) 

It  is  easy  to  understand  what  is  meant  by  the  servitudes  stillicidii  vel 
fluminis  recipiendi  and  altius  non  tollendi.  By  the  one  the  res  sertiens 
was  made  to  receive  the  rain-water  of  the  res  dominans,  by  the  other 
the  res  servie7is  was  prohibited  from  being  raised  above  the  res  dominayis. 
But  in  the  text  we  have  the  sevvitude  stilliciclu  vel  fluminis  non  recipiendi, 
and  in  the  passage  of  the  Digest  (viii.  2.  2),  from  which  much  of  the 
text  is  borrowed,  we  read  of  a  servitude  altius  tollendi ;  and  it  is  not 
very  easy  to  understand  what  these  servitudes  were.  Theophilus,  in  his 
paraphrase  of  this  section,  thus  explains  the  former.  Aut  tu  jus  hujus- 
miodi  (i.e.  stillicidia  tua  in  m,eas  Oides  projiciendi)  habehas  in  cedes  meas  ;  et 
rogavi  te  ne  stillicidia  tua  aut  canales  in  domum  vel  aream  meam  pi'ojicei'es. 
Thus  it  would  appear  that  the  servitude  non  recipiendi  was  an  extinc- 
tion of  a  pre-existent  servitude  recipiendi,  made  in  favor  of  the  owner 
of  the  res  serviens.  So,  too,  the  servitude  altiics  tollemJi  is  explained  to 
mean  the  allowing  the  house  of  a  neighbor  to  be  built  above  ours  ;  so 
that  the  neighbor  who  was  previously  under  a  servitude,  or,  at  any 
rate,  of  an  obligation  non  altias  tollendi,  by  the  creation  of  what  maybe 
called  a  counter-servitude,  does  away  with  the  impediment  to  his 
building  above  our  house.  If  it  were  really  a  servitude,  as  w^e  should 
certainly  suppose   from    the   language   of  Theophilus,    that   was   ex- 
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tinguished  or  nullified  by  this  new  counter-servitude,  it  seems  scarcely 
natural  that  this  should  not  be  given  among  the  modes  of  ending  a  ser- 
vitude, and  still  more,  that  the  usual  language  of  the  jurists  with 
respect  to  the  extinction  of  a  servitude  should  be  departed  from.  The 
orr'inary  phrase  was,  that  the  thing  affected,  the  res  serviens,  was  freed, 
res  Uberatur,  and  it  seems  a  very  cumbrous  mode  of  effecting  the  libe^-- 
atio  rei  to  create  a  new  servitude,  when  the  object  would  have  been  at 
once  accomplished  by  merely  surrendering  the  existing  servitude  to  the 
owner  of  the  res  serviens.  The  commentators  are  therefore  driven  to 
understand  that  the  right  previously  existing,  that,  namely,  of  having 
our  water  flow  into  our  neighbor's  house,  or  of  having  our 
neighbor's  house  kept  at  the  level  of  our  own,  was  not  a  servi- 
tude, but  was  given  by  law.  Positive  enactments,  such  as  we 
read  of  in  Tag.  Annal.  15.  43 ;  Suet.  Aug.  89 ;  D.  xxxix.  1.  1. 
17,  may  have  decided  that  adjoining  houses  should,  in  particular 
places,  for  the  mutual  advantage  of  the  owners,  be  of  the  same  level, 
or  pour  off  their  water  on  to  the  adjoining  house,  while  those  persons 
who  were  intended  to  be  benefited  might  still  forego  this  advantage, 
if  they  pleased  to  allow  of  a  servitude  being  created  to  do  away  with 
the  effect  of  the  enactment.  It  must,  however,  be  confessed,  that  no 
one  who  reads  the  passages  in  which  enactments  for  the  regulation  of 
buildings  are  mentioned,  would  suppose  that  individuals  were  ever 
allowed  to  infringe  them  by  the  mere  permission  of  their  neighbors. 
All  that  we  can  be  quite  sure  of  is,  that  the  servitudes,  which  were  the 
contraries  of  other  servitudes,  were  constituted  for  the  benefit  of  the 
owner  of  a  thing  that  previously  had  been  under  some  disadvantage. 

It  is  to  be  observed  that  words  are  sometimes  used  to  express  servi- 
tudes which  seem  proper  to  the  owner  of  the  res  dominans,  not  to  the 
owner  of  the  res  serviens.  Thus,  if  the  above  explanation  is  correct,  the 
servitus  iollendi  means  the  servitus  patiendi  vicinum  tollere  (see  Bk.  iv.  Tit. 
6.  2),  and  what  is  termed  in  the  text,  as  it  would  seem  more  properly, 
the  servitus  stillicidii  recipiendi,  is  termed  in  the  Digest  (viii.  2. 2)  the  ser- 
vitus stillicidii  avertendi. 

Ne  luminihus  officiat. — There  was  also  a  servitude  termed  the  jus 
luminum,  between  which  and  that  ne  luminihus  officiat  the  difference 
was  probably  one  of  degree.  The  jus  luminum,  prevented  a  neighbor 
blocking  up  our  lights ;  the  servitude  ne  luminihus  officiat  prevented  his 
doing  anything,  whether  by  building,  planting  trees,  or  by  any  other 
means,  whereby  the  light  was  in  any  way,  however  slightly,  inter- 
cepted from  our  house.     (D.  viii.  2.  15.  17.  40.) 


2.  In  rusticorum  prsediorum  servitutes        2.  Some  think  that  among  the  servi- 
quidam   computari  recte   putant  aquae    tudes  of  rural  estates  are  rightly  in- 
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haustum,  pecoris  ad  aquam  adpulsum,  eluded  the  right  of  drawing  water,  of 
jus  i)ascendi,  calcis  coquendfe,  arense  watering  cattle,  of  feeding  cattle,  of 
fodiendse.  burning  lime,  of  digging  Hand. 

D.  viii.  3.  1.  1. 

There  are  many  servitudes,  both  of  rural  and  of  urban  immoveables, 
mentioned  in  the  Digest,  besides  those  given  as  examples  in  the 
Institutes. 

3.  Ideo  autem  hse  servitutes  prae-  3.  These  servitudes  are  called  the  ser- 
diorum  appellantur,  quoniam  sine  prse-  vitudes  of  immoveables,  because  they 
diis  constitui  non  possunt :  nemo  enim  cannot  exist  without  immoveables.  For 
potest  servitutem  adquirere  urbani  vel  no  one  can  acquire  or  owe  a  sei'vitude 
rustici  pi'sedii,  nisi  qui  habet  prsedium  ;  of  a  rural  or  urban  immoveable,  unless 
nee  quisquam  debere,  nisi  qui  habet  he  has  an  immoveable  belonging  to  him. 
pi'Sidium. 

D.  viii.  4.  1.  1. 

The  nature  of  most  servitudes  of  urban  immoveables  demanded  that 
the  immovable  over  which,  and  the  immoveable  in  right  of  v^^hich,  the 
servitude  was  exercised,  should  be  contiguous ;  but  when  the  servitude 
was  one  of  rural  immoveables,  the  prceiia  need  not  necessarily  be  near 
together.  Still,  however,  a  servitude  was  not  permitted  to  exist  whicb 
was  useless  to  its  owner ;  and  a  person  could  not  have  a  right  of  way, 
for  instance,  over  the  land  of  another,  if  he  was  prevented  from  using 
the  way  by  land,  over  which  he  had  no  servitude,  lying  between  his 
land  and  that  over  which  the  servitude  was  to  be  exercised.  (D.  viii. 
1.  14.  2.) 

There  was  another  difference  between  the  servitudes  of  rural  and 
urban  immoveables.  The  latter  were,  for  the  most  part,  used  continu- 
ously, the  former  only  at  times.  The  beam,  for  instance,  always 
rested  in  the  wall ;  there  was  no  moment  in  which  the  owner  of  the 
res  aerviens  was  not  prohibited  from  blocking  up  his  neighbor's  lights. 
But  the  way  was  not  always  being  used,  nor  were  cattle  always  being 
watered  (D.  viii.  1.  14) ;  and  this  difference  was  productive  of  very 
important  results.  For  instance,  servitudes  might  be  lost  by  not  being 
used  ;  but  as  the  servitudes  of  most  urban  immoveables  were  by  their 
nature  perpetually  used,  they  were  preserved  without  their  owner 
taking  any  trouble  to  preserve  them,  and  possessory  rights  could  be 
acquired  in  them,  which,  with  a  few  exceptions,  could  not  be  acquired 
in  servitudes  whose  usage  was  not  continuous.     (D.  viii.  2.  20.) 

4.  Si  quis  velit  vicino  aliquod  jus  con-  4.  If  any  one  wishes  to  create  a  right 
stituere,  pactionibus  atque  stipulationi-  of  this  sort  in  favor  of  his  neighbor,  he 
bus  id  efficere  debet.  Potest  etiam  in  must  effect  it  by  agreements  and  stipu- 
testamento  quis  heredem  suum  damnare,  lations.     A    person  can  also,  by  testa- 
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ne  altius  tollat  sedes  suas,  ne  luminibus  ment,.  oblige  his  heir  not  to  raise  his 
aedium  vicini  ofticiat,  vel  ut  patiatur  house  hig-her,  not  to  obstruct  a  neigh- 
eum  tigiium  in  parietem  immittere  vel  bor's  lights,  to  permit  a  neighbor  to 
stillicidium  habere,  vel  ut  patiatur  eum  insert  a  beam  into  his  wall,  or  to  receive 
per  fundum  ire,  agere,  aquamve  ex  eo  the  water  from  an  adjoining  roof;  or, 
ducere.  again,  he  may  oblige  his  heir  to  allow  a 

neighbor  to  go  across  his  land,   or  to. 

drive  beasts  or  vehicles,   or  to  conduct 

water  across  it. 

Gai.  ii.  31  ;  D.  viii.  4.  16. 

Gains  tells  us  (ii.  29),  that  s&^vitutes  prcBdiorum  rusticorum  were  among 
res  mancipi  (see  Introd.  sec.  59),  while  servitutes  prcediorum  urbanorum 
were  not,  and  that  the  former  were  constituted  by  mancipatio ;  the 
latter  as  well  as  personal  servitudes,  were  constituted  by  the  process 
termed  in  jure  cessio.  (See  introductory  note  to  this  Book.)  But  these 
modes  of  constituting  servitudes  were  only  applicable  to  the  solum  Itali- 
cum :  in  the  provincial  lands,  where  there  was  no  legal  ownership  at 
all,  no  ownership  of  servitudes  could  be  given.  But  Gains  says,  that 
if  any  one  wished  to  create  a  servitude  over  provincial  prmdia,  he  could 
effect  it  padionibus  et  stipulatiombus,  using  the  words  of  the  text.  The 
parties  agreed  to  constitute  the  servitude,  and  this  agreement  (pactio) 
was  generally,  perhaps  almost  always,  followed  by  a  stipulation  or 
solemn  contract  (see  Introd.  sec.  83),  by  which  the  person  who  per- 
mitted the  servitude  to  be  constituted  over  his  prcedium,  bound  himself 
to  allow  of  the  exercise  of  the  right,  by  subjecting  himself  to  a  penalty 
in  case  of  refusal.  (See  Thbophil.  Paraphrase  of  Text.)  When  the 
right  had  been  once  exercised,  and  the  owner  of  the  servitude  had  thus 
the  quasi-possessio  of  the  servitude,  the  prastor  secured  him  in  the  enjoy- 
ment of  his  right  by  granting  him  possessory  interdicts  (see  Introd.  sec. 
107,  and  note  on  introductory  section  of  Title  6  of  this  Book),  and  also 
permitted  him,  if  the  servitude  afterwards  passed  out  of  his  quasi-pos- 
sessio, to  bring  an  action  to  claim  it,  called  the  actio  publiciana,  by  which 
a  bona  fide  possessor  was  allowed  to  represent  himself  fictitiously  as  a 
dominus,  and  to  claim  {vindicare)  a  thing  as  if  he  were  the  owner.  In 
all  probability  the  same  mode  of  constituting  servitudes  obtained  also 
%vith  regard  to  the  solum  Italicum :  although  there  were  proper  and 
peculiar  modes  of  constituting  servitudes  over  prcedia  Italica,  yet  if  an 
agreement  and  stipulation  were  followed  by  quasi-possessio,  the  prstor 
would  protect  the  quasi-possessor.  And  hence  it  was  said  that  servi- 
tudes were  constituted  jure  prcetorio  and  were  maintained  tuitione  prcE- 
toris. 

Modern  writers  on  Roman  law  are  much  divided  in  opinion  whether 
servitudes  were  really  constituted  padionibus  atque  stipidationibus,  by 
agreements  and  stipulations  alone,  or  whether  we  are  always  to  under- 
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stand  tliat  to  perfect  the  title,  what  is  termed  quasi-traditio  was  neces- 
sary. That  is,  whether,  as  traditio  was  necessary  to  transfer  the 
property  in  a  corporeal  thing,  so  it  was  necessary,  in  order  to  transfer 
the  property  in  an  incorporeal  thing,  that  the  person  to  whom  it  was 
transferred  should  be  placed  in  the  legal  quasi-possession  of  his  right. 
If  the  servitude  was  a  positive  one,  it  is  very  easy  to  see  how  this 
quasi-possession  could  be  established  ;  for  directly  the  right  was  exer- 
cised with  the  animus  possklendi,  and  permitted  to  be  so  exercised  by 
the  owner  of  the  res  serviens,  the  person  in  favor  of  whom  the  servitude 
was  constituted  would  have  the  quasi-possession.  But  when  the  servi- 
tude was  a  negative  one,  when  the  owner  of  the  res  serviens  was  merely 
bound  not  to  do  something,  the  only  evident  mode  by  which  posses- 
sion could  be  said  to  be  gained  was,  when  the  owner  of  the  res  dominant 
successfully  resisted  an  attempt  of  the  owner  of  the  res  serviens  to  do, 
the  thing  which  he  was  bound  by  the  servitude  not  to  do.  But  as  the. 
exercise  of  the  right  given  by  a  positive  servitude  was  an  act  avident- 
and  cognizable  by  all  whom  it  concerned,  it  is  with  regard  to.  positive 
servitudes  that  the  question  is  principally  debated,  whethej;  Hib  exer-. 
cise  of  the  right  was  an  indispensable  part  of  the  right  being  consti- 
tuted. On  the  whole,  it  seems  the  better  opinion  that  quasi-tradition 
was  a  necessary  part  of  the  constitution  of  a  servitude, 

Mancipation  and  in  jure  cessio  were  quite  obsolete  in  the  time  of  Jus- 
tinian. We  have  two  modes  given  in  the  text  by  W'hich  servitudes 
might  be  constituted  under  his  legislation  j  pactionibus  atque  stipida- 
tionious,  i.e.  agreements,  whether  followec^  cjr  not  by  a  stipulation,  and 
testamento.  When  given  teMamento,  a  servitude  might  be  given  directly 
to  the  legatee  equally  well  as  by  conc^ercmii^g  the  heir  to  transfer  it  to 
him,  both  modes,  in  the  time  of  Justinian,  having  exactly  the  same 
effect.  To  these  modes  niu&t  be  added:  1,  That  adjudicatioiie,  when  a 
judge  awarded  the  property  in  a  servitude  under  the  actions  familim 
crciscundcB  and  commani  dimlm%do,  (See  Introd.  sec.  103;  D.  x.  2.  22.  3.) 

2.  That  of  reserving  the  servitude  in  making  a  traditio  of  the  rest  of 
the  property,  when  it  was  in  fact  constituted  by  having  all  the  other 
/wra  m  rem  separated  from  it,  instead  of,  as  usual,  being  itself  sepa- 
rated from  the  rest,  3.  Lastly,  the  possessor  who  had  had  a  long  quasi-, 
possession  of  a  servitude  was  protected  in  it.  The  usucapion  of  send- 
tudes,  which  perhaps  existed  previously,  was  forbidden  by  the  lex 
Scribonia,  (a..u.c.  720;  D.  xli.  3.  4.  29.)  But  a  long  bona  fide  posses- 
sion was  protected  by  preetorian  actions  and  interdicts.  Traditio  plaiM 
et  patientia  servitutum  inducet  officium  proitoris.     (D,  viii.  1.  20;  D.  viii. 

3.  12.)  This,  perhaps,  principally  applied  to  servitudes  urbayiorum 
proediorum,  for  these  only  were  capable  of  a  continuous  exercise  (servi- 
tutes  quae  in  superficie  consistunt,  possessiorie  retinentur.)     (D.  viii  .2.  20.) 
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But  there  were  particular  servitudes  rusticoimm  prcedlorum,  long  usage 
of  which  gave  rights  which  were  protected.  Among  these  were  the 
jus  aquae  ducendce  (D.  viii.  5.  10),  the  Jus  itineris,  and  the  jus  actus. 
(D.  viii.  6.  25.)  The  possessor  had  to  show  that  his  possession  had  been 
neither  vi,  clam,  nor  precario;  but  had  not  to  show  any  good  title  for 
possession.  (D.  viii.  5.  10.)  What  was  the  length  of  time  requisite 
for  the  possessor  to  have  exercised  the  right  is  not  certain ;  although  it 
may  be  conjectured  to  have  been  the  same  as  for  the  longi  temporis  pos- 
sessio  of  provincial  lands,  i.e.  ten  years  for  those  present  and  twenty 
for  the  absent.  If  land  was  acquired  by  usucapion,  the  servitudes 
that  went  with  it  were  also  acquired  in  the  same  way  (D.  xli.  3.  10. 1), 
and  if  a  servitude  had  been  lost  by  non-usage,  it  could,  or  at  any  rate 
some  servitudes  could,  be  regained  by  two  years'  usucapion.  (Paul 
Sent.  i.  27.  2.) 


Tit.  IV.     DE  USUFRUCTU. 

Ususfructus  est  jus  alienis  rebus  utendi  Usufruct  is  the  right  of  using,  and 
fi'uendi,  salva  rerum  substantia :  est  taking  the  fruits  of  things  belonging  to 
•  enim  jusincorpore,  quo  sublato  et  ipsum  others,  so  long  as  the  substance  of  the 
.tolli  necesse  est.  things  used  remains.     It  is  a  right  over 

a  corporeal  thing,  and  if  this  thing 
perish,  the  usufruct  itself  necessarily 
perishes  also. 

D.  vii.  1.  1,  2. 

"We  now  pass  to  personal  servitudes,  those,  namely,  which  consist  of 
:a  jus  in  rem,  i.e.  one  portion  of  the  dominium  being  detached  from  the 
rest  for  the  benefit  of  a  person.  Personal  servitudes  differed  from  real 
in  being  applicable  to  moveables  as  well  as  to  immoveables;  and  the 
personal  servitude  ususfructus  was  divisible,  that  is,  some  of  the  fruits 
included  in  the  servitude  might  be  parted  with,  although  the  servitude 
usus  was,  like  real  servitudes,  indivisible. 

The  person  to  whom  the  ususfructus  was  given  had  two  rights  united; 
he  had  the  jus  utendi,  that  is,  the  right  of  making  every  possible  use 
of  the  thing  apart  from  consunung  it  or  from  taking  the  fruits  of  it, 
as,  for  instance,  the  right  of  living  in  a  house  or  employing  beasts  of 
burden;  and  he  had  also  the  jus  fruendi,  the  right  of  taking  all  the 
fruits  of  the  thing  over  which  the  servitude  was  constituted.  The 
definition  of  fructus  is  quicquid  in  fando  nascitur  (D.  vii.  59.  1),  that  is, 
the  ordinary  produce,  but  not  accidental  accessions  or  augmentations, 
■such  as  a  treasure  found  (D.  xxiv.  3.  7.  12)  or  islands  formed  in  a  river. 

He  might  sell,  or  let,  or  give  his  right  of  taking  the  fruits  to  another, 
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avid  the  profits  lie  thence  derived  were  termed  his  fructus  citiles.  (D. 
vii.  1.  12.  2.)  It  was  only  such  of  the  fructus  as  were  actually  taken 
or  gathered  by  him,  or  those  acting  under  him,  that  belonged  to  him; 
and  no  fruits  which  were  not  gathered  at  the  time  of  his  death  passed 
to  his  heir.  He  was  obliged  to  give  security,  on  entering  on  the  ex- 
ercise of  his  right,  that  he  would  use  his  right  as  a  good  pcderfamilia.% 
and  give  up,  at  the  time  when  his  right  expired,  the  possession  of  the 
thing.  (D.  vii.  9.  1.)  We  have  had  an  instance  of  what  was  meant 
by  using  his  right  as  a  good  paterfamilias  in  paragr.  38  of  Tit.  1,  where 
it  is  said  that  he  is  bound  to  replace  dead  sheep  and  dead  trees.  He 
was  also  bound  not  to  alter  the  nature  of  the  thing  over  which  the  right 
extended;  he  could  not,  for  instance,  build  on  land  unbuilt  on,  or 
change  the  use  to  which  land  was  specially  destined.  (D.  vii.  1.  7.  1; 
D.  viii.  13.  4.)  And  it  is  with  reference  to  this  that  the  words  salta 
rerum  substantia,  in  the  text,  are  sometimes  understood,  so-  that  the 
sentence  Avould  mean,  usufruct  is  the  right  of  using  and  taking  the 
fruits  of  things  belonging  to  another,  but  so  as  not  to  alter  the  substance. 
Ulpian  (Reff.  24.  26)  certainly  uses  the  words  salva  rerum  substantia  in  a 
sense  very  similar;  but  the  concluding  words  of  the  section  make  it  more 
natural  to  understand  saloa  rerum  substantia  as  referring  here  to  the  du- 
ration of  the  usufruct.  It  lasts  as  long  as  the  thing  over  which  it  is 
constituted  remains  unaltered ;  for  if  the  thing  perishes,  the  usufruct 
perishes.  The  two  sentences  of  this  section  are  taken  without  altera- 
tion from  the  Digest,  but  are  from  different  authors,  the  first  being 
from  Paul,  the  latter  from  Celsus.  (D.  vii.  1.  1,  2.)  Very  probably 
Paul  did  not  use  the  words  salva  rerum  substantia  with  reference  to  the 
duration  of  the  servitudes;  but  the  compilers  of  the  Institutes  saw 
that,  if  they  were  used  in  this  sense,  the  two  sentences  would  cohere 
together. 


1.  Ususfructus  a  proprietate  separa-        1.  The  usufruct  is  detached  from  the 

tionem  i-ecipit,   idque    pluribus    modis  property;    and    this    separation    takes 

accidit :    ut  ecce   si  quis    usumfructum  place   in   many  ways ;   for  example,   if 

alicni  legaverit,  nam  heres  nudam  habet  the  usufruct   is  given   to  any  one  as  a 

proprietatem,  legatarius  usumfructum ;  legacy ;  for  the  heir  has  then  the  bare 

et  contra,  si  fundum  legavei-it  deducto  ownership,  and  the  legatee  has  the  usu- 

usufructu,  legatarius  nudam  habet  pro-  fruct ;  conversely,  if  the  estate  is  given 

prietatem,    heres     vero    usumfructum.  as  a  legacy,  subject  to  the  deduction  of 

Item  alii  usumfructum,  alii  deducto  eo  the  usufruct,  the  legatee  has  the   bare 

fundum  legare  potest.     Sine  testamento  ownership,   and   the  heir  has   the  usu- 

vero  si  quis  velit  usumfructum  alii  con-  fi-uct.     Again,  the  usufruct  may  be  given 

stituere,   pactionibus   et  stipulationibus  as  a  legacy  to  one  pei-son,  and  the  estate 

ill  efficere  debet.     Ne  tamen  in  univer-  minus   this   usufruct   may   be   given  to 

sum  inutiles  essent  proprietates  semper  another.     If  any  one  wishes  to  constitute 

abscedente     usufructu,     placuit    certis  a  usufruct  otherwise  than  by  testament. 
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modis  extingui  usinnfructum  et  ad  pro- 
prietatem  reverti. 


D.  vii.  1.  6:  D.  sxxii.  2. 


he  must  effect  it  by  pacts  and  stipula- 
tions. But,  lest  the  property  should  be 
rendered  wholly  profitless  by  the  usu- 
fruct being  foi-  ever  detached,  it  has 
been  thought  right  that  there  should  be 
certain  ways  in  which  the  usufruct 
should  become  extinguished,  and  revert 
to  the  property. 

19;  D.  vii.  1.  3,  pr.  and  2. 


We  may  refer  to  what  we  have  said  in  the  note  to  the  fourth  section 
of  the  last  Title  for  the  modes  in  which  usufructs  were  acquired.  In 
the  time  of  Justinian  they  were  constituted;  1,  by  testament;  2,  by 
agreements  followed  by  quasi-tradition ;  3,  by  being  reserved  in  an 
alienation  of  the  nuda  po'oprietas  ;  4,  by  adjudication ;  and  also,  lastly, 
lege,  by  express  enactment,  an  instance  of  which  we  have  in  the  first 
paragraph  of  the  ninth  Title  of  this  book,  where  it  is  said  that,  under 
Justinian's  legislation,  the  father  acquired  the  usufruct  of  his  sou's 
peculiiim;  5,  whether  they  could  be  acquired  by  usucapion  is  nol 
certain — probably  they  could. 

It  will  be  observed  that,  in  putting  the  third  case  of  gift  of  usufruct 
by  testament,  that,  namely,  in  which  the  usufruct  is  given  to  one 
legatee,  the  7iuda  proprietas  to  another,  the  gift  to  the  latter  is  expres- 
sed by  the  w^ords  fundum  dedvxto  usufructu.  The  Digest  (xxxiii.  2. 
19)  explains  why  the  words  deducto  usufructu  should,  in  such  a  case, 
be  carefully  added  to  a  gift  of  the  fundus ;  for  if  they  were  not,  the 
second  legatee  would  be  treated  as  haviiig  the  nvda  proprietas,  and  also 
as  having  a  joint  interest  in  the  usufruct  with  the  first  legatee. 


2 .  Constituitur  autem  ususfi'uctus  non 
tantura  in  fundo  et  sedibus,  verum  etiam 
in  servis  et  jumentis  ceterisque  rebus, 
exceptis  iis  quge  ipso  usu  consumuntur  ; 
nam  hse  res  neqne  natural!  ratione  neque 
ci\-iii  recipiunt  usunifructum.  Quo  nu- 
mero  sunt  A'inum,  oleum,  frumentum, 
vestimenta :  quibus  proxima  est  pecunia 
numerata,  namque  ipso  usu  assidua  per- 
mutatione  quodammodo  extinguitur. 
Sed  utiUtatis  causa  senatus  censuit  posse 
etiam  earum  rei-um  usumfructum  con- 
stitui,  ut  tamen  eo  nomine  heredi  utilitei' 
caveatur.  Itaque  si  pecuniae  ususfruc- 
tus  legatus  sit,  ita  datur  legatario  ut 
ejus  fiat,  et  legatarias  satisdet  heredi  de 
tanta  pecunia  restituenda,  si  morietiu' 
aut  capite  minuetur.  Cetei-a?  quoque 
res  ita  traduntur  legatario  ut  ejus  fiant ; 


2.  A  usufruct  may  be  constituted  not 
only  of  lands  and  buildings,  but  also  of 
slaves,  of  beasts  of  burden,  and  every- 
thing else  except  those  which  are  con- 
sumed by  being  used,  for  they  are  sus- 
ceptible of  a  usufract  neither  by  natural 
nor  by  civil  law.  Among  these  things 
ai*e  wine,  oil,  garments,  and  we  may 
almost  say  coined  money  ;  for  it,  too,  is 
in  a  manner  consumed  by  use,  as  it  con- 
tinually passes  from  hand  to  hand.  But 
the  senate,  thinking  such  a  measure 
would  be  useful,  has  enacted  that  a  usu- 
fmct  even  of  these  things  may  be  con- 
stituted, if  sufficient  security  be  given 
to  the  heir;  and  therefore,  if  the  usu- 
fruct of  money  is  given  to  a  legatee,  the 
money  is  considered  to  be  given  to  him 
in  complete  ownei'ship ;  but  he  has  tc 
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sed  «stim<itis  his  RfitiKdatur,  ut  si  morie-  give  Be/tui-ity  to  th(!  TifMr  fr)r  the  i-epay- 
tur  aut  cajHte  iniuuetui',  tanta  pecunia  ment  of  an  equal  sum  in  the  event  of  his 
restituiitur  quanti  hre  fuerint  asstiinata;.  death  or  his  iindergDing'  a  (MjjU'ui  demi- 
Ei-g'o  seiiatus  non  fecit  quidem  eai-um  nutio.  All  other  thiiig-s,  too,  of  tlie  .same 
j^rum  usumfructum  (nee  enim  poterat),  kind  are  delivei^d  to  the  legatee  so  as 
sed  per  cautioneni  quasi  usumfructum  to  become  liis  property  ;  but  their  value 
constituit  is  estimat-e^l  and  seeuiity  is  given  for  the 

payment  of  the  amount  at  which  they 
ai-e  valued,  in  the  event  of  the  legatee 
dying  or  undei-going  a  ca'pitis  deniinut'io. 
The  senate  has  not  then,  to  sfjeak  sti-ictly, 
created  a  usufi-uct  of  these  things,  for 
that  was  impossible,  but,  by  i-equiring 
seeuiity,  has  established  a  right  ana,lo- 
gous  to  a  usufruct, 
D.  vii.  1.  3.  1 ;  D.  vii.  5.  1.  3;  D.  vii.  u.  2,  pr.  and  1 ;  D.  \ii.  5.  7. 

Properly  only  things  qum  in  usu  non  consumuntur  could  be  the  sub- 
iect  of  a  servitude  which  consisted  in  using  things  only  for  a  time ; 
but  as  things  guw  zisu  consumuntur,  things  that  perish  in  the  using, 
are  things  that  may  for  the  most  part  be  easily  replaced  by  similar 
thitdgs  of  an  equal  quantity  and  quality,  the  sefiatus  consuUum  alluded 
to  iii  the  text  (the  date  of  which  is  uncertain,  but  is  probably  not  later 
than  A-ugustus)  permitted  that  things  quce  usu  co7isumuntur  should  be 
made  subject  to  a  kind  of  usufruct  by  which  they  might  be  consumed 
at  once,  and  then,  on  an  event  occuring  hj  which  a  real  usufruct  would 
have  expired,  that  is,  the  death  or  capitis  deminutio  of  the  usufructuary, 
they  were  to  be  replaced  by  similar  things,  or,  what  effected  the  same 
object  in  a  different  way,  their  pecuniary  value  was  estimated  on  the 
commenoemient  of  this  quasi-usufruct,  as  it  is  termed,  and  paid  at  its 
expiration.  Dipian  gives  the  following  as  the  terms  of  the  senatus  con- 
sultuin :  Ut  omnium  rerum^  quae  in  cuju&que  patrimonio  esse  constaret, 
■lisusfructus  legari  possiL     (D.  vii.  5.  1.) 

It  will  be  observed  that  the  text  includes  garments,  vesfimenta, 
amon^  things  of  which  there  was  only  a  quasi-usufruct,  whereas  the 
Digest  twice  speaks  of  them  as  things  of  which  there  was  a  real  usu- 
fruct. (D.  vii.  1.  15.  4;  viL  9.  9.  3.)  They  were,  in  fact,  one  or  the 
other  according  as  it  was  the  garments  or  their  value  that  was  to  be 
given  to  the  owner  of  the  nuda  pmprieias  at  the  end  of  the  usufruct, 
and  this  might  depend  on  the  intention  of  the  parties  or  the  nature  of 
the  materials^ 

SaiisdatuT.  Th«  usufructuary  not  only  guaranteed  by  a  stipulation 
the  replacement  of  the  things  or  the  payment  of  their  value,  but  he 
j)rociured  a  surety  (fidejussor)  to  guarantee  it  also. 

'^.  Finitur  autera  ususfruetus  morte  3.  The  usufruct  terminates  by  tno 
fj-iu-Jaiai-ii,  et  djiaJ>as  capitis  deminutiojo-    death  of  the  usufructuaiyf  by  two  kinds 
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ibus,  maxima  et  media,  et  non  utendo  of  capitis  demimitio,  namely,  the  great- 
per  modum  et  tempus ;  quae  omnia  est  and  the  middle,  and  also  by  not  be- 
nostra  statuit  constitutio.  Item  finitur  ing  used  accoi-ding  to  the  manner  and 
ususfi'uctus,  si  domino  propi-ietatus  ab  dui-ing  the  time  tixed  ;  all  which  jioints 
usufructuario  cedatui-  (nam  cedendo  ex-  have  been  decided  by  om-  constitution, 
traneo  nihil  agit) ;  vel  ex  contrari©  si  The  usufi-uct  is  also  terminated  if  the 
fructuarius  propvietatem  rei  acquisierit^  usufructuary  surrendere  it  to  the  owner 
(juie  res  consolidatio  appellatur.  Eo  of  the  property  (a  cession  to  a  strang-er 
amplius  constat,  si  aedes  incendio  con-  would  not  have  this  effect) ;  or,  again, 
sumj)ta3  faerint,  vel  etiam  terrte  motu  by  the  usufructuary  acquiring  the  pro- 
aut  vitio  suo  corruerint,  extingui  usum-  perty,  which  is  called  consolidation. 
fructum,et  nearese  quidem  usumfructum  Again,  if  a  building  is  consumed  by  tire, 
debeii.  or  thi-own  down  by  an  earthquake,  oi* 

falls  through  decay,  the  usufruct  of  it  is 
necessarily  destroyed,  nor  does  there 
remain  any  usufruct  due  even  of  the 
soil  on  which  it  stood. 

C.  HI.  3S.  16»  pr.  and  1,  2  ;  Gai.  ii.  33. 

The  text  points  out  live  ways  in  which  the  usufruct  would  terminate. 
1.  By  the  death  of  cajp/fo's  <^wm^«^io  of  the  usufructuary.  If  the  usu- 
fruct belonged  to  a  city  or  corporation  which  could-  not  die,  it  lasted 
for  a  hundred  years^  as  being  the  extreme  length  of  the  duration  of 
human  life.  (D.  vii.  1.  55.)  Previously  to  Justinian  the  minim'u 
capitis  demimitio  extinguished  a  usufruct  (Paul.  Sent.  iii.  6.  29)^  be- 
cause the  person  who  underwent  it  was  not  the  same  person  in  the 
eyes  of  the  law  after  undergoing  it  as  he  was  before  ;  he  commenced  a 
new  existence.  Justinian  altered  the  law  in  this  respect  (C  iii.  SB.  16),. 
'and  he  also  decided  a  question  which  had  divided  the  jurists,  whether 
a  usufruct  acquired  by  a  slave  or  a  fiUusfaniilias  tersniiiated  on  the 
death  of  the  slave,  or  death  or  capitas  demimdio  of  the  son,  or  whether 
it  remained  for  the  benefit  of  the  master  or  father.  He  decided  that  it 
should  remain  until  the  master's  or  fathe/s  natural  or  civil  death,  and 
further,  that  in  the  case  of  a  filiusfamilias,  it  shoiild  also  continue  for 
his  beiiefit  after  his  fathei^'s  death  ;  so  that  the  father  had  the  usufruct 
for  his  life,  and  then  the  son,  if  he  survived  the  father,  had  it  for  hig- 
life.     (C.  iii.  33.  16.  17.) 

2.  Non  zitendo  per  modum  et  tempus.  Secondly,  the  usiifructaary 
might  lose  the  usufruct  by  not  using  it  in  the  way  agreed  on  by  the 
parties  during  the  time  fixed  by  law.  The  usufructuary  might,  for 
instance,  have  the  use  of  a  fundus  for  the  summer,,  and  if  he  used  it 
only  during  the  winter  he  would  not  use  the  usufruct  of  \ih%  fundus  \\\ 
the  way  it  was  given  him,,  and  this  was  equivalent  to  not  using  it  at 
all ;  and  if  he  did  not  exercise  his  right  at  any  period  previous  to  the- 
time  fixed  by  law  as  that  \vhen  the  usufruct  became  extirsct  by  non- 
usage,  his  right  was  gone.  This  time  was,  under  the  old  law,  one 
year  when  the  usufruct  affected  moveables,  and  two  yeai-s  when  th& 
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usufruct  affected  immoveables.  If  this  period  elapsed  without  the 
right  being  exercised,  the  owner  of  the  nuda  projjrietoji  gained  the 
usufruct  by  usucapion.  Justinian  altered  this  by  fixing  three  years  as 
the  time  for  moveables,  and  ten  or  twenty  years  for  immoveables,  ac- 
cording as  the  person  affected  was  present  or  absent.  (See  Tit.  6. 1.) 
The  usufructuary  was  placed  so  far  in  the  position  of  an  owner  of  a 
thing,  that  it  required  the  same  length  of  time  to  make  him  lose  the 
usufruct  as  it  did  to  make  the  owner  lose  the  property.  Hence  it  is 
said  in  the  Code  (iii.  33.  16.  1)  that  he  was  not  to  lose  the  usufruct 
unless  talis  exceptio  (i.e.  of  usucapion)  usufructuario  opponatur,  quce  etiara 
si  dominium  vindicabat,  poterat  sum  prasentem  vel  absentem  exdwlere. 

Non-usage  and  the  minima  capitis  deminutio  only  affected  rights 
already  commenced  ;  and  in  order  to  avoid  their  effect  the  usufruct  was 
often  given  by  legacy  in  singulos  annos,  vel  menses,  vel  dies.  As  a  new 
usufruct  thus  began  each  year,  month,  or  day,  there  could  be  no  non- 
usage  for  a  longer  time  than  the  duration  of  each  usufruct,  and  the 
minima  capitis  deminutio  only  affected  the  usufruct  existing  at  the  time 
it  was  undergone.     (D.  vii.  4.  1.  1.) 

3.  Si  domino  cedatur.  Thirdly,  the  usufruct  was  lost  if  it  w-as  sur- 
rendered to  the  owner  of  the  nuda  proprietas.  The  words  cedatur  and 
cedendo  belong,  in  the  passage  of  Grains  from  which  this  part  of  the  sec- 
tion is  taken,  to  the  in  jure  cessio,  the  fictitious  suit  by  which  personal 
servitudes  were  given  up  in  the  time  of  G-aius.  This  mode  of  giving  up 
servitudes  to  the  dominus  being  obsolete,  less  technical  words  would  be 
more  appropriate  in  the  text.  The  usufructuary  could  not  transfer  the 
usufruct  to  another,  because  the  usufruct  attached  to  him  personally, 
and  was  to  terminate  by  his  death  or  capitis  deminutio,  and  not  by  that 
of  a  stranger.  He  could  allow  another  to  exercise  his  right  of  taking 
the  fruits  until  he  himself  died  or  lost  the  servitude,  but  this  did  not 
make  that  person  the  owner  of  the  usufruct. 

4.  5.  The  two  other  modes  by  which  a  usufruct  might  be  lost,  viz. 
consoUdatio,  when  the  usufruct  was  extinguished,  quia  res  sua  nemini 
sertit,  and  the  thing  being  consumed,  that  is,  either  really  perishing, 
or  having  its  substantia  altered,  need  no  explanation. 

Of  course,  if  a  usufruct  was  made  conditionally,  or  for  a  limited  time, 
it  expired  when  the  condition  was  accomplished  or  the  time  ended. 

Apart  from  the  modes  of  extinction  by  death  and  minima  capitis 
deminutio  peculiar  to  ususfructus  and  usus,  servitudes  generally  were 
extinguished  in  much  the  same  way  as  the  particular  servitude  of 
usufruct,  viz.  :  1.  By  the  destruction  of  the  thing — the  res  dominans  or 
the  res  serviens.  2.  By  the  same  person  becoming  owner  of  the  res  do- 
minans and  the  res  serviens,  or,  in  case  of  personal  servitudes,  of  the 
remainder  of  the  proprietas  and  the  servitude.     3.  The  termination  (1) 
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of  the  rights  under  which  the  servitude  is  created,  as  of  an  heir  hold- 
ing till  a  condition  is  fulfilled  creates  a  servitude ;  the  condition  being 
fulfilled  and  the  heir  ceasing  to  be  owner,  the  servitude  is  at  an  end  ; 
(2)  of  the  period  during  which  the  duration  of  the  servitude  has  been 
limited  by  the  creator.  4.  Lastly,  by  non-usage,  there  being,  however, 
a  remarkable  difference  in  this  respect  between  servitudes  rusticormn 
prcBcliorum  and  servitudes  urba7wrtim  proedim^m  ;  for  as  the  possession 
of  the  former  was  not  continuous,  that  is,  the  right  was  not  always 
being  exercised,  the  mere  non-usage  of  the  right  during  the  time 
fixed  by  law  extinguished  it ;  but  as  the  possession  of  the  servitudes 
urhano-rum  prckdioTum  was  continuous,  it  was  necessary  that  the  owner 
of  the  res  servient  should  do  something  to  break  the  possession,  or,  as 
it  was  termed  by  the  jurist,  usucapej^e  Ub&i^tatem  (D.  viii.  2.  6),  i.e.  to 
commence  the  liberation  of  the  res  serviens,  as,  for  instance,  to  turn  a 
stilUcidium  away  from  his  premises;  and  if  this  was  acqiiiesced  in 
during  the  time  fixed  by  law,  that  is,  two  years  before  Justinian,  and, 
after  the  changes  introduced  by  Justinian,  ten  or  twenty  years  accord- 
ing as  the  parties  were  or  were  not  in  the  same  province,  the  owner  of 
the  res  dominans  could  not  afterwards  claim  his  servitude. 

4.  Cum  autem  finitus  fuerit  ususfruc-  4.  When  the  usufruct  is  entirely  extin- 

tus,  revertitur  scilicet  ad  proprietatem,  g-uished,  it  is  reunited  to  the  property  ; 

et  ex    eo    tempore    nudse    proprietatis  and  the  person  who  had  the  bare  own- 

dominus  incipit  plenam  in  i-e    habere  ership,  begins  thenceforth  to  have  full 

potestatem.  power  over  the  thing. 

Some  texts  have  finitus  ftverit  totus  ususfructtts  ;  for  as  the  usufruct 
was  divisible,  portions  of  it  might  exist,  and  yet  other  portions  have 
reverted  to  the  owner  of  the  moda  proprietas.  It  may  be  remarked 
that  if  two  persons  had  a  joint  interest  in  the  same  usufruct,  and 
the  usufruct  was  divided  between  them,  when  one  died,  his  share 
went,  not  to  the  owner  of  the  nuda  proprietas,  but  to  his  coproprietor. 
(D.  vii.  2.  1.) 


Tit.  V.     DE  USU  ET  HABITATIONE. 

lisdem  istis  modis  quibus  ususfructus  The  naked  use  is  constituted  by  the 
constituitur,  etiam  nudus  usus  constitui  same  means  as  the  usufi-uet;  and  is 
solet;  iisdemque  illis  modis  finitui-,  terminated  by  the  same  means  that 
quibus  et  ususfructus  desinit,  make  the  usufruct  to  cease. 

D.  vii.  1.  3.  3. 

The  use  was  a  portion  of  the  usufruct.  The  person  to  whom  this 
right  was  given  could  use  the  thing,  but  not  take  any  of  its  fruits. 
He  had  the  nudus  usus  (D.  vii.  8.  1),  the  bare  use  of  the  thing,  and 
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enjoyed  all  the  advantages  he  could  obtain  from  the  use ;  but  he 
could  avail  himself  of  nothing  which  the  thing  produced.  He  could 
not,  like  the  usufructuary,  let,  sell,  or  give  the  exercise  of  his  right, 
for  he  was  excluded  from  taking  what  were  termed  frucLus  civiles,  as 
much  as  from  tsiking  fructus  natur ales.  The  jurists,  however,  modified 
in  some  degree  the  rigor  of  this  principle  ;  and  the  owner  of  the  use 
was  allowed,  in  cases  where  the  right  would  otherwise  have  produced 
no  benefit  w^hatever,  or  where  it  seemed  right  to  put  a  favorable 
interpretation  on  the  wording  of  a  testament,  to  take  as  much  of  cei-taiu 
kinds  of  produce  as  was  sufficient  for  his  daily  wants. 


1.  Minus  autem  scilicet  juris  est  in 
usu  quam  in  usufructa.  Namque  is 
qui  fundi  niidum  habet  usuin,  nihil 
ulterius  habere  intelligitur  quam  ut 
oleribus,  pomis,  floribus,  foeno,  stra- 
mentis  et  lig-nis  ad  usum  quotidianum 
iitatur.  In  eo  quoque  fundo  hactenus 
ei  morari  licet,  ut  neque  domino  fundi 
molestus  sit,  neque  iis  per  quos  opera 
rustica  fiunt  impedimento  :  nee  ulli  alii 
jus  quod  habet,  aut  locare  aut  vendere 
aut  gratis  concedere  potest ;  cum  is  qui 
usumfructum  habet  potest  haec  omnia 
facei'e. 


1.  The  right  of  use  is  less  extensive 
than  that  of  usufruct ;  for  he  who  hjuj 
the  naked  use  of  lands,  has  nothing 
moi-e  than  the  right  of  taking  herbs, 
fruit,  flowers,  hay,  straw,  and  wood, 
sufficient  for  his  daily  supply.  He  is 
permitted  to  establish  himself  upon  the 
land,  so  long  as  as  he  neither  annoys 
the  owner,  nor  hinders  those  who  are 
engaged  in  the  cultivation  of  the  soil. 
He  cannot  let,  or  sell,  or  give  gratuit- 
ously his  right  to  another,  while  a  usu- 
fructuaiy  may. 


D.  vii.  8.  10.  4;   D.  \ai,  8.  12.  1 ;    D.  vii.  8.  11. 


The  jurists  differed  as  to  the  fructus  of  which  a  certain  daily  supply 
might  be  taken,  and  as  to  whether  it  was  necessary  that  they  should 
be  consumed  on  the  spot.  (D.  vii.  8.  10.  1 ;  D.  vii.  8.  12.  1.)  The 
station  of  the  usuarius  and  the  abundance  of  the  fruits  would  make  a 
difference  in  particular  cases. 

The  usuarius  could  prevent  the  owner  as  w^ell  as  any  one  else  from 
coming  on  land  subject  to  a  usus,  except  for  the  purpose  of  cultivat- 
ing it. 

Aut  gratis  concedei^e.  There  would  be  a  sort  of  fructus  in  being  able 
to  gratify  the  wish  of  giving  and  of  conferring  a  favor,  instead  of 
receiving  a  price 


2.  Item  is  qui  sedium  usum  habet, 
hactenus  jus  habere  intelligitui",  ut  ipse 
tantum  habitet;  nee  hoc  jus  ad  alium 
transferre  potest,  et  vix  receptum  esse 
videtur  ut  hospitem  ei  recipei-e  liceat ; 
sed  cum  uxore  sua  liberis(|ue  suis,  item 
libertis,  nee  non  aliis  liberis  personis 
quibus  non  minus  quam  servis  utitur, 
habitandi  jus  habet.     Et  convenienter, 


2.  He  who  has  the  use  of  a  house,  has 
nothing  more  than  the  right  of  inhabit- 
ing it  himself;  for  he  cannot  transfer 
this  right  to  another  :  and  it  is  not  with- 
out considerable  doubt  that  it  has  been 
thought  allowable  that  he  should  receive 
a  guest  in  the  house,  but  he  may  live  in 
it  with  his  wife  and  chi!di-en,  and  freed- 
men,  and  other  free  persons  who  may 
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si   ad  malierem  usus  sediuin  pertineat.     be  attached  to  his  service  no  less  than 
cum  mai-ito  ei  habitare  licet.  his  slaves  are.     A  wife,  in  the  same  wtiy, 

if  it  is  she  who  has  the  use  of  the  house, 
may  live  in  it  with  her  husband. 
D.  vii.  8.  2.  1 ;  D.  vii.  8.  4.  6.  8. 

The  usuarius  had  the  use  of  the  whole  thing,  and  the  owner  could 
not  make  use  of  any  part  not  used  by  the  usuarius.  (D.  vii.  8.  22.  1.) 
So,  too,  the  right  of  usus  was  indivisible,  and  could  not  be  given  in 
detached  portions,  as  that  of  usufruct  could  be,  to  different  persons. 
(D.  vii.  8.  19.)  But  one  person  could  have  the  use,  and  another  the 
usufruct  of  the  same  thing.     (D.  vii.  8.  14.  3.) 


3.  Item  is  ad  quem  servi  usus  perti- 
net,  ipse  tantummodo  operis  atque  min- 
isteiio  ejus  uti  i:)otest :  ad  aliuna  vero 
nullo  modo  jus  suum  transferre  ei  con- 
cessum  est.  Idem  scilicet  juris  est  et  in 
jumentis. 


3.  So,  too,  he  who  has  the  use  of  a 
slave,  has  only  the  right  of  himself  using- 
the  labor  and  services  of  the  slave :  for  he 
is  not  permitted  in  any  way  to  transfer 
his  right  to  another.  And  it  is  the  same 
with  regard  to  beasts  of  burden. 


D.  vii.  8.  12.  5,  6 

Ipse  tantummodo  uti  potest;  but  the  wife  or  the  husband  might  use 
the  thing  of  which  the  use  was  given  to  the  other.     (D.  vii.  8.  9.) 


4.  Sed  si  pecorum,  veluti  ovium,  usus 
legatus  sit,  neque  lacte  neque  agnis  ne- 
que  lana  utetur  usurius,  quia  ea  in  fruc- 
tu  sunt.  Plane  ad  stercorandiun  agrum 
suum  pecoiibus  uti  potest. 


4.  If  the  use  of  a  flock  or  herd,  as,  for 
instance,  of  a  flock  of  sheep,  be  given  as 
a  legacy,  the  person  who  has  the  use 
cannot  take  the  milk,  the  lambs,  or  the 
wool,  for  these  are  among  the  fruits. 
But  he  may  cei-tainly  make  use  of  the 
flock  to  manure  his  land. 


D.  vii.  8.  12.  2. 


As  a  flock  was  hardly  of  any  use  if  a  person  might  not  take  any  of 
the  fructus,  the  usuarius  was  allowed  to  have  a  little  milk  {modicum  lac) 
when  the  usus  had  been  constituted  in  a  way  to  admit  of  a  favorable 
interpretation.     (D.  vii.  12.  2.) 


5.  Sed  si  cui  habitatio  legata  sive  ali- 
quo  modo  constituta  sit,  neque  usus  vi- 
detur  neque  ususfructus,  sed  quasi  pro- 
prium  aliquod  jus.  Quam  habitationem 
habentibus,  propter  rerum  utilitatem, 
.secundum  Marcelli  sententiam  nostra 
decisione  promulgata,  permisimus  non 
solum  in  ea  degere,  sed  etiam  aliis  lo- 
care. 


D.  vii.  8.  10 


5.  If  the  right  of  habitation  is  given  to 
any  one,  either  as  a  legacy  or  in  any 
other  way,  this  does  not  seem  a  use  or  a 
usufruct,  but  a  light  that  stands  as  it 
were  by  itself.  From  a  regard  to  what 
is  useful,  and  conformably  to  an  opinion 
of  Marcellus,  we  have  published  a  decis- 
ion, by  which  we  have  permitted  those 
who  have  this  right  of  habitation,  not 
only  themselves  to  inhabit  the  place 
over  which  the  right  extends,  but  also 
to  let  to  others  the  right  of  inhabiting  it. 

;  C.  iii.  33. 


LIB.   II.      TIT.    V.  203 

The  jurists  had  doubted  whether  habitatio  was  to  be  considered  a 
distinct  servitude  (D.  iv.  5.  10;  D.  vii.  8.  10.  2),  which  Justinian  here 
pronounces  it  to  be.  So  far  as  it  differed  from  the  use,  or,  after  Justin- 
ian gave  the  power  of  letting  the  house,  from  the  usufruct,  of  the  house, 
it  differed  by  being  an  occupation  allowed  as  a  fact  rather  than  as  a 
right,  the  creation  of  the  law,  to  which  the  incidences  of  a  personal 
servitude  would  atLach.  Modestinus  says  of  it,  potius  in  facto  qvxim  in 
jure  consistit.  (D.  iv.  5.  10.)  Thus,  it  did  not  cease  by  non-usage  or 
by  the  minima  capitis  deminutio.     (D.  vii.  8.  10.) 

6.  HfEC  de  servitutibus  et  usufructu  et  6.  Let  it  suffice  to  have  said  thus  much 
usu  et  habitatione  dixisse  sufficiat ;  de  he-  concerning  servitudes,  usufruct,  use  and 
reditate  autem,  et  obligationibus,  suis  lo-  habitation.  We  shall  treat  of  inhentan- 
cis  pvoponemus.  Exposuimus  summatim  ces  and  obligations  in  their  proper  places. 
quibus  modis  j  ure  gentium  res  nobis  ad-  We  have  already  briefly  explained  how 
quiruntur:  modo  videamus  quibus  mo-  things  are  acquired  by  the  law  of  nations ; 
dis  legitimo  et  civili  jure  adquii-untur.  let  us  now  examine  how  they  are  ac- 
quired by  the  civil  law. 
D.  vii.  8.  10. 

Before  quitting  the  subject  of  servitudes  it  is  proper  to  observe  that, 
besides  the  possessory  interdicts  by  which  the  possession  of  servitudes 
was  secured,  there  were  two  real  actions  by  which  a  claini  was  made 
with  regard  to  a  servitude.  By  the  one  {actio  in  rem  confessoria),  the 
owner  of  the  servitude  claimed  to  have  his  servitude  protected,  and  the 
right  to  it  pronounced  to  be  his,  against  any  one  who  attempted  to  dis- 
turb him  in  his  quasi-possession,  or  disputed  his  right.  By  the  other 
(actio  in  rem  negaioria),  the  owner  of  a  thing  over  which  another  person 
claimed  or  exercised  a  servitude  himself  claimed  to  have  this  thing  pro- 
nounced free  from  the  servitude.  It  might  seem  as  if  this  was  rather 
a  defence  to  an  action  for  the  servitude  than  itself  a  real  action.  But 
it  was  considered  a  substantive  and  independent  action,  because  the 
owner  of  the  dominium  thereby  vindicated  his  claim  to  a  portion  of 
it,  namely,  to  the  servitude  which  it  was  attempted  to  detach  from  the 
ownership. 

Justinian  now  returns  to  the  examination  of  the  modes  in  which 
things  are  acquired,  and  the  sixth  Title  would  properly  follow  the  lat- 
ter part  of  the  first.  Before,  however,  we  leave  the  subject  of  jura  in 
rem,  we  must  notice  three  other  kinds  oi  jura  in  rem  besides  ser\-itudes, 
of  which  the  Institutes  make  no  mention.  These  are  the  jus  emphyteu- 
ticarium,  the  jus  superficiarium,  and  the  jus  pignai^is. 

The  exact  time  when  servitudes  first  became  a  part  of  Roman  law  is 
not  easy  to  discover.  The  Twelve  Tables  determine  the  width  of  a 
way,  but  there  is  nothing  to  show  that  this  was  intended  to  regulate 
the  width  of  way  to  which  one  person  had  a  right  over  the  land  of 
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another.  However,  the  nature  of  servitudes  makes  it  almost  certain 
that  they  must  have  very  early  been  recognized  by  law ;  and,  at  any 
rate,  we  learn  that  they  were  so  long  before  the  end  of  the  Republic. 
The  period  at  which  the  three  jura  in  rem,  of  which  we  have  just 
spoken,  were  established  as  a  part  of  law,  can  be  ascertained  more 
readily.  The  first,  the  jus  emphyteuticm^ium,  though  based  on  an 
institution  of  the  civil  law,  yet  only  assumed  its  peculiar  character  in 
the  time  of  the  Lower  Empire ;  the  two  others  owed  their  existence  to 
the  praetors. 

The  jus  emphyteuticarium,  or  as  it  is  more  generally  called,  emphy- 
teusis, was  the  right  of  enjoying  all  the  fruits,  and  disposing  at  pleas- 
ure, of  the  thing  of  another,  subject  to  the  payment  of  a  yearly  rent 
(pensio,  ov  canon)  to  the  owner.  Formerly  the  lands  of  the  Roman  peo- 
ple, of  municipalities,  or  the  college  of  priests,  used  to  be  let  for  different 
terras  of  years,  sometimes  for  a  short  term,  such  as  that  of  five  years, 
sometimes  for  a  term  amounting  almost  to  a  perpetuity,  under  the  name 
of  agri  vectigales.  (G-ai.  iii.  145.)  Afterwards,  the  lands  of  private 
individuals  were  let  in  a  similar  manner,  and  were  also  comprehended 
under  the  term  agri  mdigales.  The  emperors  let  the  patrimonial  lands 
in  a  similar  way,  and  these  lands  so  let  were  termed  emphyteuticarii 
(C.  xi.  58.  61),  a  name  arising  from  there  being  a  new  ownership,  or 
what  almost  amounted  to  an  ownership,  engrafted  {h,  (pvrevcj)  on  the 
real  dominium.  Either  shortly  before,  or  in  the  time  of  Justinian,  the 
two  rights,  that  relating  to  the  agri  vectigales,  and  that  of  ertiphyteusis, 
were  united  under  the  common  name  of  emphyteusis,  and  subjected  to 
particular  regulations. 

Both  lands  and  buildings  could  be  subjected  to  emphyteusis.  (Nov. 
vii.  3.  1.  2.)  The  emphyteuta,  as  the  person  who  enjoyed  the  right  was 
termed,  besides  enjoying  all  the  rights  of  a  usufructuary,  could  dispose 
of  the  thing,  or  rather  of  his  rights  over  it,  in  any  way  he  pleased 
(Nov.  vii.  3.  2),  except  that  the  dominus  had  a  right  of  preemption  ;  or, 
if  he  did  not  exercise  this  right,  he  had  a  fine  on  the  transfer  of  2  per 
cont.  on  the  purchase-money.  (C.  iv.  66.  3.)  The  emphyteuta  could 
create  a  servitude  over  the  thing  or  mortgage  it  (D.  xiii.  7.  16.  2) ;  he 
had  a  real  action  (which,  however,  was  said  to  be  a  utilis  vindicatio,  be- 
cause he  was  not  the  owner,  but  only  in  the  place  of  one)  to  defend  or 
assert  his  rights ;  and  at  his  death  his  right  was  transmitted  to  his 
heirs.  (Nov.  vii.  3.)  He  was  obliged  to  pay  his  pensio  under  any  cir- 
cumstances, whether  he  actually  benefited  by  his  emphyteusis  or  not, 
and  could  be  expelled  if  the  pensio  was  three  years  in  arrear,  (C.  iv. 
6Q.  1.)  He  was  also  bound  to  use  the  thing  over  which  his  right 
extended,  so  that  it  was  not  deteriorated  in  value  at  the  time  his  right 
expired.     (Nov,  vii.  3.  2.) 
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The  right  of  superficies,  was  almost  identical  with  that  of  emphyteum, 
but  applied  only  to  the  superfic'uis,  that  is,  things  built  on  the  gi-ound, 
not  to  the  ground  itself.  It  was  the  right  of  disposing  freely  of  a  build- 
ing erected  on  another  man's  soil  without  destroying  it,  suV>ject  to  the 
payment  of  a  yearly  rent.  (D.  vi.  1.  74.)  It  must  have  been  the  crea- 
tion of  the  jus  prcetorium  at  a  time  when  there  was  nothing  like  the 
emphyteusis  of  buildings,  and  when  it  was  only  lands  that  were  let  as 
agri  vectigales.  The  rights  and  duties  of  the  superficiarius,  the  person 
who  enjoyed  the  right,  may  be  gathered  from  those  of  the  emphyleuia. 

The  jus  pignoris  was  the  right  given  to  a  creditor  over  a  thing  Vjelong- 
iug  to  another,  in  order  to  secure  the  payment  of  a  debt.  When  the 
thing  over  which  the  right  was  given  passed  into  the  possession  of  the 
creditor,  the  right  of  the  creditor  was  expressed  by  the  word  pignus; 
when  the  thing  remained  in  the  hands  of  the  debtor,  the  right  of  the 
creditor  was  expressed  by  hypotheca.  Sometimes  only  one  or  more 
particular  things  were  under  a  hypotheca,  sometimes  all  the  i)roperty 
of  the  debtor.  The  right  of  the  creditor  extended  only  to  the  amount 
of  his  debt,  but  all  the  thing  pledged  was  subject  to  his  claim.  The 
right  might  be  created  by  the  mere  agreement  of  the  parties,  with- 
out handing  over  or  the  tradition  of  the  thing  pledged  to  the  cred- 
itor. (C.  viii.  17.  2.  9.)  Sometimes  the  right  was  created  by  a  mag- 
istrate, who  gave  execution  to  a  creditor  by  this  means ;  and  in 
many  cases  the  law  created  what  was  called  a  hypotheca  tacita  over  the 
property,  as,  for  instance,  over  the  property  of  a  tutor  in  favor  of  the 
pupil,  and  over  the  property  of  a  husband,  that  the  dowry  of  the  wife 
might  be  restored. 

The  creditor  had  the  right  (1)  of  selling  (D.  xx.  5)  or  pledging  (C. 
viii.  24)  the  thing  pledged ;  (2)  of  satisfying  his  own  claim  before  that 
of  any  one  else  out  of  the  proceeds  of  the  sale,  or  of  the  money  obtained 
by  pledging  the  thing ;  (3)  of  having  himself  constituted  owner  of  the 
thing  if  no  purchaser  could  be  found  for  the  thing.  The  creditor  could 
not  be  deprived  even  by  agreement  of  his  power  of  sale.  Justinian 
enacted  that,  uidess  the  parties  otherwise  agreed,  the  sale  should  take 
place  two  years  after  notice  to  pay,  and  in  two  years  more,  if  no  pur- 
chaser could  be  found,  the  creditor  should  be  considered  the  o^vner. 
(Tit.  8.  1  note.)  (4)  Of  bringing  a  real  action  (termed  the  actio  quasi- 
serviana)  against  any  one  who  unlawfully  detained  the  thing  pledged 
to  him.     (Bk.  iv.  Tit.  6.) 

If  the  same  thing  was  pledged  to  different  creditors,  the  one  to  whom 
it  was  first  pledged  had  generally  a  preference,  potior  tempore,  potior 
jure.  But  there  were  certain  hypotheca  which  had  special  privileges 
attached  to  them,  and  which  had  a  first  claim  on  the  property  of  the 
debtor,  such  as  the  hypotheca  of  the  fiscus  or  imperial  treasury  for  the 
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payment  of  taxes  (C.  iv.  46. 1),  and  that  of  a  wife  for  her  dowry  (C.  viii. 
14.  12) ;  and  hypotheccB  which  were  created  by  an  instrument  publicly 
registered  had  a  preference  over  others  by  a  constitution  of  Leo. 
(C.  viii.  18.  11.) 


Til.   VI.     DE    USUCAPIONIBUS,   ET   LONGI  TEMPORIS 
POSSESSIONIBUS. 


Jure  civili  constitutum  fuerat,  ut  qui 
bona  fide  ab  eo  qui  dominus  non  evat, 
cum  crediderit  eum  dominum  esse,  rem 
emerit  vel  ex  donatione  aliave  quavis 
jnsta  causa  acceperit,  is  earn  rem,  si 
mobilis  erat  anno  ubique,  si  immobilis 
biennio  tantum  in  Italico  solo,  usucapiat, 
ne  rerum  dominia  in  incerto  essent.  Et 
cum  hoc  placitum  erat  putantibus  anti- 
quioribus  dominis  sufficere  ad  inquiren- 
das  res  suas  prsefata  tempora,  nobis 
melior  sententia  sedit,  ne  domini  matu- 
rius  suis  rebus  defraudentur,  neque  cer- 
to  loco  beneficium  hoc  concludatur.  Et 
ideo  constitutionem  super  hoc  promul- 
gavimus,  qua  cautum  est  ut  res  quidem 
mobiles  per  triennium,  immobiles  vero 
per  long-i  temporis  possessionem  (id  est, 
inter  praesentes  decennio,  inter  absentes 
viginti  annis)  usucapiantur ;  et  his  modis 
non  solum  in  Italia,  sed  in  omni  terra 
quae  nostro  imperio  gubernatur,  dominia 
rerum  justa  causa  possessionis  praice- 
dente  acquirantur. 


Gai.  ii.  42-44  ;  D. 


By  the  civil  law  it  was  provided,  that 
if  any  one  by  purchase,  gift,  or  any  other 
legal  means,  had  bona  fide  received  a 
thing  from  a  person  who  was  not  the 
owner,  but  whom  he  thought  to  be  so, 
he  should  acquire  this  thing  by  use  if  he 
held  it  for  one  year,  if  it  were  a  move- 
able, wherever  it  might  be,  or  for  two 
years,  if  it  were  an  immoveable,  but  this 
only  if  it  were  in  the  solum  Italicum; 
the  object  of  this  provision  being  to  pre- 
vent the  ownership  of  things  remaining 
in  uncertainty.  Such  was  the  decision 
of  the  ancients,  who  thought  the  times 
we  have  mentioned  sufficient  for  owners 
to  search  foi*  their  property,  but  we  have 
come  to  a  much  better  decision,  from  a 
wish  to  prevent  owners  being  despoiled 
of  their  property  too  quickly,  and  to 
prevent  the  benefit  of  this  mode  of 
acquisition  being  confined  to  any  par- 
ticular locality.  We  have  accordingly 
piiblished  a  constitution  providing  that 
moveables  shall  be  acquitted  by  a  use 
extending  for  three  years,  and  immove- 
ables by  the  'possession  of  long  time,' 
that  is.  ten  years  for  persons  present, 
and  twenty  for  persons  absent;  and 
that  by  these  means,  provided  a  just 
cause  of  possession  precede,  the  owner- 
ship of  things  may  be  acquired,  not  only 
in  Italy,  but  in  6very  country  subject  to 
our  empire, 
xli.  3.  1  ;  C.  vii.  35. 


The  subject  of  possessio  is  only  treated  indirectly  in  the  Institutes, 
and  it  is  necessary  to  have  a  general  conception  of  the  meaning  of  the 
term  before  proceeding  to  examine  the  mode  of  acquiring  property 
called  usucapion. 

By  possessio  is  meant  primarily  mere  detention,  i.e.  the  physical 
apprehension  of  a  thing.     If  the  possessor  adds  the  intention  {animus) 


Lin.  IT.     TIT.   vr.  207 

of  liolling  the  thing  as  his  own  and  of  exercising  over  it  all  the  rights 
of  an  owner,  then  he  has  legal  possession  of  it  as  oppi^rorl  to  the  mere 
physical  possession  involved  in  simple  detention.  When  a  person  had 
legal  possession  of  a  thing,  he  was  protected  in  his  possession  against 
any  one  who  had  not  a  better  title  to  possess,  and  in  order  to  protect 
him  the  praetor  granted  him  an  interdict.  If  his  possession  was  not 
founded  on  force  or  fraud,  and  had  been  acquired  by  a  legal  mode  of 
acquisition,  then  it  ripened,  after  a  length  of  time  laid  down  by  law, 
into  full  ownership,  and  the  process  by  which  the  change  was  effected 
was  termed  usucapio.  Thus  the  meaning  of  the  term  legal  or  juristical 
possession,  the  protection  of  the  rights  of  the  possessor  by  the  inter- 
dicts, and  the  transmutation  under  certain  circumstances  of  possessio 
into  ownership  by  the  lapse  of  time,  are  the  three  main  points  on 
which  attention  has  to  be  fixed  in  examining  the  subject  of  possessio. 

The  two  requisites  of  legal  possession  are  briefly  summed  up  in  the 
words  detentio  and  animus.  The  detention  of  a  coporeal  thing  means 
such  a  dealing  with  it  as  enables  the  person  detaining  to  deal  with  the 
thing  at  his  pleasure.  Thus  a  person  who  enters  on  part  of  a  piece  of 
land  has  detention  of  the  whole  because  it  is  at  his  pleasure  to  go  to 
any  part  of  it.  A  person  who  has  the  key  of  a  granary  has  the  means 
of  going  into  the  granary.  The  animus  means  the  intention  of  the 
possessor  to  hold  the  thing  possessed  as  his  own,  and  not  as  a  person 
to  whom  a  thing  has  been  pledged  holds  the  thing,  for  he  holds  it 
avowedly  as  belonging  to  another  (alieno  nomine). 

"When  a  person  was  in  possession  of  a  thing  physically,  but  without 
the  animus  possidendi,  as  a  borrower  would  be  of  the  thing  lent,  he  was 
said  not  to  possess  it,  but  to  be  in  possession  of  it,  non  possidet,  est  tan- 
tum  in  possessions  (D.  xli.  2.  10) ;  and  a  person  merely  in  possession  was 
not  protected  by  interdicts.  The  Roman,  jurists  contrast  natural  Avith 
civil  possession,  and  in  natural  possession  they  include  the  two  cases 
of  a  possessor  not  possessing  bona  fide  and  ex  justa  causa  and  a  person 
in  possessions,  while  by  civil  possession  they  mean  such  a  possession  as 
was  capable  of  transmutation  by  usucapion,  that  is,  was  bona  fide  and 
ex  justa  causa. 

The  edict  fixed  certain  cases  in  which  the  praetor  would  himself  at 
once  give  a  decision  and  pronounce  what  was  to  be  done  Avithout  send- 
ing the  case  to  be  examined  by  a  judex,  and  the  order  of  the  praetor 
thus  given  was  called  an  interdict  (see  Bk.  iv.  Tit.  16).  WTiat  was 
termed  an  interdictum  retinendoe  possessionis  was  granted  to  a  person 
whose  possession  had  been  disturbed  or  threatened  Avith  disturbance, 
and  an  interdictuTn  recuperandce  possessionis  was  granted  to  a  person  who 
had  been  forcibly  ejected  from  his  possession.  Whenever  a  person 
possessed  a  thing  as  a  matter  of  fact,  with  the  intention  of  treating  it 
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as  if  he  were  the  owner,  that  is,  as  if  it  belonged  to  him,  the  possessor 
had  a  right  to  the  interdicts  that  protected  his  possession.  But  it  was 
only  when  the  possession  was  bcma  fide  and  ex  justa  causa  that  the 
operation  of  usucapion  would  transmute  his  possession  into  ownership  : 
that  is,  the  possessor  must  have  commenced  his  possession,  thinking 
he  had  a  real  right  to  possess,  and  have  acquired  it  by  a  recognized 
legal  method  of  acquiring  property.  A  possessio  which  was  commenced 
under  these  circumstances  was  changed  into  dominium  by  lapse  of 
time,  and  the  time  required,  as  fixed  by  the  law  of  the  Twelve  Tables, 
was  two  years  if  the  thing  possessed  was  an  immoveable,  and  one  year 
if  it  were  moveable.  The  operation  of  usucapion  was  of  the  greatest 
importance  in  the  system  of  Roman  law.  Things  that  being  res  man- 
cipi  ought  to  have  been  conveyed  by  mancipation,  but  had  been  con- 
veyed without  the  necessary  ceremony,  were  not  legally  passed  in 
ownership  to  the  person  to  whom  they  were  nominally  conveyed.  But 
the  very  short  time  requisite  for  the  operation  of  usucajjion  quickly 
changed  the  possession  into  dominium,  and  thi;s  ended  the  separation 
of  the  legal  and  beneficial  interests.  And,  generally,  when  the  pr^tor 
gave  the  possession  of  property  where  he  could  not  by  strict  law  give 
the  ownership,  that  is,  when  he  exercised  his  equitable  jurisdiction, 
the  operation  of  usucapio  soon  converted  the  possessor  bojvyrum  into  the 
full  legal  dominus. 

In  order  that  the  ownership  of  a  thing  should  be  acquired  by  usuca 
pion,  it  was  of  course  necessary  that  the  thing  itself  should  be  suscep- 
tible of  being  held  in  dominio.  There  was  no  ownership  possible,  for 
instance,  in  the  case  of  the  solum  provinciale,  and,  therefore,  no  usuca- 
pion. The  emperor  or  the  people  were  owners  of  the  soil,  and  the 
actual  occupier  of  land  in  the  provinces  could  not  be  the  owner ;  he 
could  only  be  protected  in  the  possession  of  it ;  and  the  praetors  pro- 
tected his  possession  against  the  claim  of  any  one  asserting  himself  to 
be  the  rightful  possessor,  by  permitting  the  possessor,  when  he  had 
held  the  land  for  ten  years,  if  he  and  the  claimant  had  during  that 
time  inhabited  the  same  province  {inter  prcesentes),  or  w^hen  he  had  held 
it  for  twenty  years,  if  they  had  not,  to  repel  the  action  by  an  exception, 
which,  as  being  placed  at  the  beginning  of  the  intentio,  was  termed  a 
prascriptio  (see  Introd.  sec.  104),  and  would  probably  be  in  this  form  : 
Ea  res  agatur,  cujus  non  est  longi  temporis  prosscriptio ;  and  this  pre- 
scription or  exception  (for  the  terms  may  be  used  indifferently,  as  it 
was  only  in  the  early  times  of  the  construction  of  the  formula  that  such 
a  defence  was  really  placed  at  the  beginning  of  the  intentio),  if  found 
to  be  true  in  fact,  made  the  possessor  quite  secure. 

This  prescription,  however,  had  not  exactly  the  same  effect  as  usuca- 
pion.    In  the  first  place,  it   did  not  make  the   person  owner  of  the 
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immoveable,  for  nothing  could  do  that  with  respect  to  the  Wum  j/rotin- 
dale.  Secondly,  if  an  action,  was  brought  by  the  real  owner,  the 
usucapion  was  not  interrupted  until  judgment  had  been  givon  against 
the  possessor  (D.  xli.  4.  2.  21) ;  whereas,  if  an  action  was  brought 
against  the  possessor  of  an  immoveable  in  the  solum  provinciale,  the  pra- 
scriptio  longl  temporls  was  of  no  avail  unless  the  time  required  had 
expired  before  the  proceeding  had  reached  that  stage  termed  the  litis 
contcstatio.  (See  Introd.  sec.  105.)  Lastly,  the  effect  of  the  prcescriptio 
longi  temporls  was  in  one  way  more  favorable  to  the  possessor  than 
that  of  usucapion  ;  for  the  person  who  acquired  a  thing  by  usucapion 
acquired  it  with  all  its  liabilities  and  charges  ;  whereas  the  prcjescriptU) 
longi  temporis  was  a  good  plea  to  the  action  of  a  person  who  claimed  to 
have  a  right  over  the  thing,  as,  for  instance,  a  right  of  servitude  or 
mortgage,  so  that  the  possessor  who  could  use  this  plea  had  the  thing 
he  possessed  quite  free  from  any  liability  or  charge  anterior  to  the 
commencement  of  his  possession.     (D.  xli.  3.  44.  5  ;  D.  xliv.  3.  12.) 

In  the  time  of  Justinian  all  difference  between  the  sohivi  Italicum 
and  the  solum  provinciale  was  done  away.  The  text  furnishes  us  with 
a  brief  statement  of  the  change  made  in  the  effect  of  possession.  Under 
Justinian  possession  during  three  years  (called,  however,  usucapion  in 
this  case — see  paragr.  12  of  this  Title)  gave  the  ownership  of  move- 
ables ;  possession  during  ten  years  if  the  parties  were  present,  or 
twenty  if  they  were  absent,  gave  the  ownership  of  immoveables.  Thus 
the  length  of  possession  no  longer  afforded  merely  a  means  of  repelling 
an  action,  but  conferred  the  dominium,  although  the  word  prcescriptio 
was  used  to  express  the  process.     See  Title  9.  5  of  this  Book. 

1.  Sed    aliquando,    estiamsi    maxime  1.  Sometimes,  however,  although   the 

quis  bona  fide  rem  possederit,  non  tamen  thing  be  possessed  with    perfect  good 

illi  usucapio  uUo  tempore  procedit,  veluti  faith,  yet  use,  however  long,  will  nevei' 

si  quis  liberura  hominem  vel  rem  sacram  give  the  propeity  :  as,  for  instance,  when  ' 

vel    religiosam    vel   servum    fugitivum  the  possession  is  of  a  free  person,  a  thino- 

possideat.  sacred  or  religious,  or  a  fugitive  slave. 

Gai.  ii.  45.  58. 

The  Institutes  now  proceed  to  speak  of  the  exceptions  to  the  rule  of 
acquisition  by  use.  These  exceptions  arise  from  two  sources  :  either 
the  thing  which  we  have  possessed  is  in  its  nature  incapable  of  beino- 
acquired  by  use,  or  there  is  something  in  the  mode  in  which  it  has 
come  into  our  possession  which  prevents  length  of  possession  ha\-ing  its 
ordinary  effect. 

As  a  general  rule,  no  incorporeal  thing  conld  be  acquired  by  usuca- 
pion, incorporales  res  tradiiionem  et  usucapionem  nmi  recipere  manife.<tuin 
est  (D.  xli.  1.  43);  but  see  as  to  servitudes  Tit.  3.  4  note,  and  as  to 
inheritances  note  to  paragr.  10  of  this  Title. 
14 
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The  fugitive  slave  could  not  be  acquired  by  use,  because  he  was  con- 
sidered to  have  robbed  his  master  of  his  interest  in  him  by  his  flight, 
sui  fur  turn  facer eintelligetur.     (D.  xlvii.  2.  60.) 


2.  Furtivae  quoque  res,  et  quae  vi  pos- 
sessse  sunt,  nee  si  prsedicto  longo  tem- 
pore bona  fide  possessse  fuei-int,  usucapi 
possunt :  nam  fiirtivarum  rerum  lex 
duodecim  tabularum  et  lex  Atinia  inhi- 
bent  usucapionem  ;  vi  possessarum,  lex 
Julia  et  Plautia. 


2.  ITiings  stolen,  or  seized  by  violence, 
cannot  be  acquired  by  use,  although 
they  have  been  possessed  hona  fide  dur- 
ing the  length  of  time  above  prescribed  ; 
for  such  acquisition  is  prohibited,  as  to 
things  stolen,  by  the  law  of  the  Twelve 
Tables,  and  by  the  lex  Atinia ;  as  to 
things  seized  by  violence,  by  the  lex  Ju- 
lia et  Plautia. 


Gai.  ii.  45;  D.xli.  3.  4-6. 

The  lex  Atinia  was  a  plebiscitum  named  after  its  proposer  Atinius 
Labeo,  557  a.u.c.  The  lex  Plautia,  proposed  by  M.  Plautius,  was 
passed  665  a.u.c.  We  know  nothing  of  the  lex  Julia  here  mentioned, 
except  that  its  name  makes  it  probable  that  it  was  passed  in  the  time 
of  Augustus  ;  it  may  possibly  be  the  lex  Julia  de  vi  publica  seu  pricata 
referred  to  in  Book  iv.  Tit.  18.  8. 


3.  Quod  autem  dictum  est,  furtivai-um 

et  vi  possessarum  i-erum  usucapionem 
per  leges  prohibitam  esse,  non  eo  per- 
tinet  ut  ne  ipse  fui-,  quive  per  vim  possi- 
det,  usucapere  possit  (nam  his  alia 
ratione  usucapio  non  competit,  quia  sci- 
licet mala  fide  possident)  ;  sed  ne  ullus 
alius,  qaamvis  ab  eis  bona  fide  emerit  • 
vel  ex  alia  causa  acceperit,  usucapiendi 
jus  habeat.  Unde  in  rebus  mobilibus 
non  facile  procedit  ut  bonje  fidei  posses- 
sori  usucaijio  competat :  nam  qui  alien- 
am  rem  vendit  vel  ex  alia  causa  ti-adit, 
furtmn  ejus  committit. 


3.  "When  it  is  said  that  the  acquisition 
by  use  of  things  stolen  or  seized  by  vio- 
lence is  prohibited  by  these  laws,  it  is 
not  meant  that  the  thief  himself,  or  he 
who  possesses  himself  of  the  thing  by 
violence,  is  unable  to  acquire  the  pi-op- 
erty,  for  another  reason  prevents  them, 
namely,  that  their  possession  is  indla 
fide;  but  no  one  else,  although  he  has  in 
good  faith  purchased,  or  taken  in  any 
way  from  them,  is  able  to  acquire  the 
property  by  use.  "Whence,  as  to  move- 
ables, it  does  not  often  happen  that  a 
hona  fide  possessor  gains  the  property  in 
them  by  use.  For  whenever  any  one 
sells,  or  makes  over  for  any  other  reason, 
a  thing  belonging  to  another,  it  is  a 
theft. 

Gai.  ii.  49,  50. 

In  the  case  of  moveables  everything  sold  or  delivered  over  by  a  per- 
son who  knew  himself  not  to  be  the  owner  was  considered  stolen,  and 
therefore  could  not  be  acquired  by  use ;  and  it  could  not  often  happen 
that  a  person  who  was  not  the  real  owner  could  sell  or  deliver  a  move- 
able, thinking  himself  to  be  the  owner. 

4.  Sed  tamen  id  aliquando  aliter  se  4.  Sometimes,  however,  it  is  other- 
habet.     Nam    si    hei-es    rem    defuncto     wise ;  for,  if  an  heir,  supposing  a  thing 
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commodatani  aut  locatam  vel  apud  euni 
depositarn,  existimans  hereditariam  esse, 
bona  tide  accipienti  vendiderit  aut  don- 
averit  aut  dotis  nomine  dedei-it,  quin  is 
qui  acceijerit  usucapere  possit,  dubium 
non  est ;  quippe  ea  res  in  fui'ti  vitium  non 
ceciderit,  cum  utique  heres  qui  bona  fide 
tamquam  suam  alienaverit  furtum  non 
committit. 

Gai. 


lent  or  let  to  the  deceased,  or  deposited 
with  him,  to  be  a  part  of  the  inhentanc«i, 
sells  or  gives  it  as  a  g-jft  or  dowry  to  a 
person  who  receives  it  hotui  fide,,  theie 
is  no  doubt  that  the  person  receivinjf  it 
may  acquire  the  propei-ty  in  it  by  use  ; 
for  the  thing-  is  not  tainted  with  the  vice 
of  theft,  as  the  heir  who  has  howi  fide 
alienated  it  as  his  o\to,  has  not  been 
guilty  of  a  theft. 

ii.  50. 


5.  Item  si  is  ad  quern  aneillge  usus- 
fructus  pertinet,  partum  suum  esse  cre- 
dens  vendiderit  aut  donaverit,  furtum 
non  committit ;  furtum  enim  sine  affectu 
furandi  non  committitur. 


5,  So  if  the  usufructuary  of  a  female 
slave  sells  or  gives  away  her  child,  be- 
lieving it  to  be  his  property,  he  does 
not  commit  theft ;  for  there  is  no  theft 
without  the  intention  to  commit  theft. 


Gai.  ii.  50. 

In  such  a  case  the  usufructuary  would  make  a  legal  mistake,  but 
would  not  act  with  a  criminal  intention. 


6.  Aliis  quoque  modis  accidere  potest, 
ut  quis  sine  vitio  furti  rem  alienam  ad 
aliquem  transferat,  et  efficiat  ut  a  pos- 
sessore usucapiatur. 


6.  It  may  also  happen  in  various 
other  ways,  that  a  man  may  transfer  a 
thing  belonging  to  another  without  com- 
mitting a  theft,  so  that  the  possessor 
acquires  the  property  in  it  by  use . 
Gai   ii  50. 


As,  for  instance,  if  a  person  who  was  not  heir  thought  that  he  was 
(D.  xli.  3.  36.  1),  and  sold  a  thing  which  was  part  of  the  inheritance ; 
or  if  a  person  took  possession  of  a  thing  which  he  believed  the  owner 
had  intended  to  abandon.     (D.  xli.  7.  4.) 


7.  Quod  autem  ad  eas  res,  quae  solo 
continentur,  expediting  procedit :  ut  si 
quis  loci  vacantis  possessionem,  propter 
absentiam  aut  negligentiam  domini,  aut 
quia  sine  successore  decesserit,  sine  vi 
nanciscatur.  Qui  quamvis  ipse  mala 
tide  possidet,  quia  intelligit  se  alienum 
fundum  occupasse,  tamen  si  alii  bona 
tide  accipienti  tradiderit,  poterit  ei 
longa  possessione  res  acquiri,  quia  neque 
furtivum  neque  vi  possessum  acceperit. 
Abolita  est  enim  quorumdam  veterum 
sententia  existimantium  etiam  fundi 
locive  furtum  fieri  ;  et  eorum  qui  res  soli 
possedeiint,  principalibus  constitutioni- 


7.  As  to  immoveables,  it  may  more 
easily  happen  that  a  person  may,  with- 
out violence,  take  possession  of  a  place 
vacant  by  the  absence  or  negligence  of 
the  owner,  or  by  his  having  died  with- 
out a  successor ;  and  although  his  pos- 
session is  tnalafi^,  since  he  knows  that 
he  has  seized  on  land  not  belonging  to 
him,  yet  if  he  transfers  it  to  a  pei-son 
who  i-eceives  it  bona  fide,  this  person 
will  acquire  the  property  in  it  by  long 
possession,  as  the  thing  he  receives  has 
neither  been  stolen  nor  seized  by  \io- 
lence.  The  opinion  of  the  ancients  who 
thought  that  there  could  be  a  theft  of  a 
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busprospicitm^necuilongaetindubitata    pieee  of  land  or  a  place,  is  now  aban- 
possessio  auferri  debeat.  doned,  and  there  are  imperial  constitu- 

tions which  provide  that  no  possessor  of 
an  immoveable  shall  be  depi'ived  of  the 
benefit  of  a  long  and  undoubted  posses- 
sion. 

Gai.  ii.  51;  C.  vii.  33.1.  2. 

If  things  immoveable  could  have  been  stolen,  as  was  the  opinion  of 
Sabinus  (Aul.  Gell.  xi.  18),  the  acquisition  of  immoveables  by  length 
of  possession  would  have  been  as  difficult  as  that  of  moveables ;  but  as 
the  bona  fides  of  the  actual  possessor  cured  the  mala  fides  of  the  first 
person  who  began  the  possession,  it  might  very  well  happen  that  the 
property  in  immoveables  should  be  gained  in  this  way.  By  Novel  119 
(cap.  7),  A.D.  542,  Justinian  altered  this,  and  only  allowed  the  title  by 
possession  during  ten  or  twenty  years  where  the  true  owner  was  aware 
of  his  right,  and  of  the  transfer  to  the  bona  fide  possessor ;  otherwise  the 
right  of  ownership  was  not  gained  until  after  a  possession  of  thirty  years. 

8.  Aliquando  etiam  furtiva  vel  vi  pos-  8.  Sometimes  even  a  thing  stolen  or 
sessa  res  usucapi  potest,  veiuti  si  in  seized  by  violence  may  be  acquired  by 
domini  potestatem  reversa  fuerit ;  tunc  use ;  for  instance,  if  it  has  come  baok 
enim,  vitio  rei  purgato,  procepit  ejus  into  the  power  of  its  owner,  for  then,  the 
nsucapio.  vice  being  purged,  the  acquisition  by 

use  may  take  place. 
D.  xli.  3.  4.  6. 

In  order  that  a  thing  once  stolen  should,  after  again  falling  under  the 
power  of  its  owner,  be  capable  of  being  acquired  by  a  bona  fide  pos- 
sessor, it  was  necessary  that  the  owner  of  the  thing  should  recover  it  as 
a  thing  belonging  to  himself.  If  he  purchased  it,  not  knowing  that  it 
belonged  to  him,  the  vice  or  taint  of  theft  was  not  purged.  (D.  xli.  3. 4.6.) 

9.  Res  fisci  nostri  usucapi  non  potest ;        9.  Things  belonging  to  over  fiscus  can- 
sed  Papinianus  scripsit,  bonis  vacanti-    not  be  acquired  by  use.     But  Papinian 
bus  fisco   nondum  nuntiatis,  bona  fide     has  given   his  opinion  that    if,   before 
emptorem  ti-aditam  sibi  rem  ex  his  bonis    hoTia  vacantia  have  been  reported  to  the 
usucapere   posse ;  et  ita  divus  Pius  et     fiscus,  a  bona  fide  purchaser  receives 
divi  Severus  et  Antoninus  rescriDserunt.     any  of  them,  he  can  acquire  the  proper- 
ty by  use.     And  the  Emperor  Antoninus 
Pius,  and  the   Emperors  Severus  and 
Antoninus,  have  issued  rescripts  in  ac- 
cordance with  this  opinion. 

D.  xU.  3.  18.  2. 

B<yna  vacantia  was  the  term  used  to  express  the  property  of  persons 
who  died  without  successors.  These  goods  belonged  to  the  fiscus  pre- 
viously to  being  reported  by  the  officers  of  the  treasury  (D.  xlix.  14. 1 1.) 
but  up  to  that  time  they  could  be  acquired  by  usucapion. 
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10.  Novissime  sciendum  est,  rem  10.  Lastly,  it  ih  to  be  observed  that  a 
talem  esse  debere  ut  in  se  non  habeat  thing  must  be  tainted  with  no  vice,  that 
vitiura,  ut  a  bonsefidei  emptore  uaucapi  the  horui  fide  purcha.ser  or  pei-son  who 
possit,  vel  qui  ex  alia  justa  causa  pos-  possesses  it  from  any  other  just  cau»e 
sidet.  may  acquire  it  by  use. 

D.  xl.  1.  3.  24. 

The  word  vice,  as  used  here  with  reference  to  acquisition  by  use,  in- 
cludes every  obstacle  that  prevented  a  thing  being  of  a  kind  to  be 
acquired  by  length  of  possession.  The  first  requisite  of  civil  posses- 
sion, of  possession,  that  is,  capable  of  ripening  into  ownership  by 
usucapion,  was  that  the  thing  possessed  should  not  have  any  vice  in  it, 
should  not  be  of  a  kind  which  could  not  be  acquired  by  usucapion.  To 
the  instances  of  such  things  given  above  in  paragraphs  1,  2,  and  9, 
may  be  added  things  belonging  to  pupils  or  to  persons  below  the  age 
of  twenty-five  years  (C.  vii.  35.  3),  and  things  forming  part  of  a  dowry, 
unless  the  term  of  usucapion  had  begun  to  run  before  the  marriage. 
(D.  xxiii.  5.  16 ;  C.  v.  12.  30.)  .  Secondly,  it  was  necessary  that  the 
thing  should  be  possessed  ex  justa  causa.  By  this  it  was  meant  that  it 
must  have  come  into  the  power  of  the  possessor  by  a  means,  such  as 
sale  or  gift,  which  was  recognized  by  law  as  a  good  foundation  for  the 
transfer  of  ownership.  It  might  have  done  so,  and  yet  no  title  be  ac- 
quired to  the  ownership,  except  by  usucapion :  the  person  who  trans- 
ferred it  might  not  have  been  the  real  owner;  or  the  person  who 
received  it  might  not  have  had  a  right  to  do  so. 

The  Digest  (xli.  4  et  seq.)  gives  a  long  series  of  Titles  in  which  the 
several  justce  caitsce  of  possession  are  examined  separately,  and  the 
different  characters  in  which  a  person  possessed  are  treated  of.  Thus, 
a  person  might  possess  pro  emptore,  as  having  bought  the  thing ;  pro 
donato,  as  having  received  it  as  a  gift ;  pro  dote,  as  having  received  it 
in  dowry ;  pro  solute,  as  the  payment  of  a  debt ;  pro  dereUcto,  as  having 
taken  it  when  abandoned  by  its  owner.  In  any  of  these  cases  the 
person  who  sold,  gave,  or  abandoned  the  thing,  might  not  have  been 
the  real  owner,  and  then  the  possessor  could  only  acquire  the  property 
in  the  thing  by  use ;  or  again,  he  might  possess  pro  legato,  and  then  if 
he  was  not  the  person  to  whom  the  legacy  had  really  been  left,  or  if 
the  legacy  had  been  revoked,  he  might  acquire  by  use  the  property  in 
the  thing.  In  this  case  it  was  not  the  testator  not  being  the  proprietor 
that  made  the  possessor  not  the  true  owner,  but  it  was  his  having  no 
right  to  have  the  possession  of  the  thing.  Again,  he  might  possess  a 
thing  pro  suo,  a  general  term  specially  employed  to  denote  the  posses- 
sion of  fructus  gathered  bona  fide,  or  that  of  res  nullius,  such  as  wild 
animals.  If  he  took  possession  of  an  animal,  naturally  wild,  which 
had  been  tamed,  and  possessed  it  pro  suo,  he  did  not  at  once  acquire 
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the  property  in  it,  because  it  was  not  of  a  nature,  since  it  had  ceased 
to  be  wild,  to  be  acquired  by  mere  possession,  but  he  became  the  owner 
by  use.     (D.  xli.  10;  D.  xli.  2.  3.  21.) 

Thirdly,  it  was  necessary  that  there  should  be  'bona  fides ;  the  pos- 
sessor must  be  quite  ignorant  of  that  which  there  was  faulty  in  the 
manner  he  had  gained  possession.  No  ignorance  of  a  leading  princi- 
ple of  law,  such  as  that  a  person  below  the  age  of  puberty  could  not 
alienate  his  goods  (D.  xxii.  6.  4;  D.  xli.  3.  31),  nor  any  wilful  ignorance 
of  facts,  would  be  permitted  as  the  commencement  of  usucapion.  (D. 
xxii.  6.  6.)  But  if  a  person  was  only  ignorant  of  a  fact,  of  which  it 
was  excusable  he  should  be  ignorant,  as  that  a  vendor  was  under  the 
age  of  puberty,  his  possession  was  bona  fide.  This  instance  is  taken 
from  the  Digest,  and  the  words  are  precise ;  but  if  the  property  of  a 
pupil  was,  as  stated  above,  incapable  of  being  acquired  by  acquisition, 
it  would  not  seem  material  to  show  that  there  was  a  bona  fide  error  as 
to  the  fact  of  the  pupil's  age.  It  may  be  that  some  and  not  all  of  the 
kinds  of  property  belonging  to  a  pupil  were  so  incapable,  or  that  there 
were  different  theories  among  the  jurists  as  to  the  foundation  of  usu- 
capion in  such  an  instance.  In  the  case  of  sale  it  was  necessary  that 
this  bona  fides  should  exist  at  the  moment  of  the  contract  being  made, 
and  also  at  that  of  its  being  performed  (D.  xli.  3.  48),  and  in  every 
case  it  was  necessary  it  should  exist  at  the  commencement  of  posses- 
sion. But  after  the  possession  was  once  commenced  bona  fide,  a  subse- 
quent knowledge  of  the  real  facts  did  not  vitiate  the  possession.  Gains 
notices  three  exceptional  cases  where  a  mala  fide  possessor  might 
acquire  by  usucapion.  Inheritances  in  the  old  law,  though  incorporeal 
things,  could  be  acquired  by  usucapion  ;  and  as  the  Twelve  Tables  had 
said  that  things  of  the  soil  should  be  acquired  in  two  years,  and  other 
things  {(XBteras  res)  in  one,  and  the  inheritance  was  not  a  thing  of  the 
soil,  it  was  held  that  the  inheritance  or  any  part  could  be  acquired  in 
a  year — the  reason  being,  says  Gains,  that  the  law  wished  to  hurry 
heirs  to  enter  on  inheritances  in  order  that  the  sacred  rites  might  be 
performed,  and  creditors  satisfied ;  so  that  if  a  man  held  anything, 
even  land,  forming  part  of  an  inheritance,  for  one  year  only,  he  ac- 
quired it  by  usucapion,  although  he  knew  it  was  part  of  the  inheritance, 
and  he  was  thus  acting  inalafide.  (Gai.  ii.  52-58.)  But  this  kind  of 
usucapion  was  made  ineffectual  in  the  time  of  Hadrian.  (Gai.  ii.  57.) 
Secondly,  if  a  thing  was  given  over  by  one  man  to  another  to  hold  for 
him  fiducias.  causa,  was,  e.g.,  deposited  with  him  or  pledged  to  him,  the 
original  owner,  if  he  got  possession  of  the  thing,  could  reacq^iire  it  by 
usucapion  in  a  year,  even  if  it  was  an  immoveable  (Gai.  ii.  59) ;  but  if 
it  was  pledged,  the  new  possession  could  not  thus  operate  if  it  had 
been  obtained  by  the  request  of  the  original  owner.     (Gai.  ii.  60.) 
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Thirdly,  the  owner  of  a  thing  mortgagerl  to  the  stat^  and  sold  for  non- 
payment of  the  mortgage  debt  could  reacquire  it  by  usucapion  against 
the  prcsdiator  or  purchaser  from  the  state ;  Ijut  if  it  was  an  immoveable 
two  years'  possession  was  in  this  case  necessary. 


11.  Eri'or  iiutem  falsfe  causae  usuca- 
pioneni  non  parit :  veluti  si  quis,  cum 
non  emei-it,  emisse  se  existimans  possi- 
deat ;  vel  cum  ei  doliatum  non  fuerit, 
quasi  ex  donatione  possideat. 


11.  But  if  a  mistake  is  made  a.s  to  the 
cause  of  possession,  and  it  is  wrongly 
supposed  to  be  just,  there  is  no  usuca- 
pion. As,  for  instance,  if  any  one  pos- 
sesses in  the  belief  that  he  ha,g  bought, 
when  he  has  not  bought,  or  that  he  has 
received  a  gift,  when  no  gift  has  really 
been  made  to  him. 


D.  xli.  3.  27. 

Supposing  a  person  who  thought  that  he  had  acquired  ex  justa  causa 
had  not,  supposing,  for  instance,  he  thought  a  person  intended  to  give 
him  a  thing  who  did  not,  or  if  he  had  received  a  thing  in  payment  of 
a  debt,  while  really  no  debt  was  due  to  him,  the  question  naturally 
suggested  itself  whether  the  imperfection  in  the  possession  could  be 
cured  by  bona  fides,  that  is,  an  honest  belief  that  the  causa  w^as  justa, 
that  a  gift  had  been  made,  or  that  a  debt  was  due.  The  question  had 
been  much  debated  by  the  jurists,  and  Justinian  here  decides  it  by  de- 
claring that  the  imperfection  could  not  be  so  cured,  and  that  if  the  pos- 
sessor had  been  mistaken  in  this  respect,  length '  of  possession  would 
not  profit  him.  But  this  doctrine  is  not  consistent  with  that  of  the 
Digest,  which  treats  a  plausible  error  (an  error  into  which  a  man  might 
naturally  and  reasonably  have  fallen  with  regard  to  the  causa)  as  per- 
mitting usucapion  to  take  place.  We  learn,  for  example,  from  the  Di- 
gest, that  where  it  was  with  respect  to  an  act  of  some  one  through  whom 
the  possessor  believed  his  title  to  have  been  gained,  and  whom  he  rea- 
sonably believed  to  have  been  acting  for  him  as  his  procurator,  that  the 
mistake  was  made,  the  possessor  could  acquire  by  use,  although  this  per- 
son might  not  have  acted  as  the  possessor  supposed.     (D.  xli.  4.  11.) 


12.  Diutina  possessio  quae  prodesse 
coeperat  defuncto,  et  heredi  et  bonorum 
-possessori  continuatur,  licet  ipse  sciat 
praedium  alienum.  Quod  si  ille  initium 
justmn  non  habuit,  heredi  et  bonorum 
possessori,  licet  ignoranti,  possessio  non 
prodest.  Quod  nostra  constitutio  simil- 
iter et  in  usucapionibus  observari  con- 
stituit,  ut  tempora  continuentur. 


12.  Long  possession,  which  h.as  begun 
to  reckon  in  favor  of  the  deceased,  is 
continued  in  favor  of  the  heii'  or  hoiiu- 
ntm,  possessor,  although  he  may  know 
that  the  immoveable  belongs  to  another 
person  ;  but  if  the  deceased  commenced 
his  possession  mala  fid£,  the  possess-iou 
does  not  profit  the  heii'  or  hoTiorum  pu.^- 
sessor,  although  ignorant  of  this.  And 
our  constitution  has  enacted  the  same 
with  respect  to  usucapions,  in  which  the 
benefit  of  possession  is  to  be  in  like 
manner  continued. 


D.  xH.  4.  2.  19 ;  D.  xUv.  5.  11 ;  C.  vdi.  31. 
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Persons  who  possessed  pro  herede  or  pro  possessore,  that  is,  as  bonorum 
possessoi'0S,  did  not  themselves  begin  a  new  usucapion,  but  continued 
the  persona  of  the  deceased,  and  were  placed  in  the  same  position  with 
reference  to  anything  which  he  had  possessed,  as  if  he  had  himself 
continued  to  possess  it.  If  the  deceased  had  possessed  the  thing  pro 
emptore  or  pro  donato,  the  heres  or  bonorum  possessor'  continued  to  possess 
it  in  the  same  way,  and  added  to  the  time  of  his  possession  the  time 
during  which  the  deceased  had  possessed  it. 

^Similiter  in  usucapionlbus,  i.e.  the  continuation  of  possession  by  the 
heir  shall  apply  to  the  usucapion  of  moveables  by  three  years'  possession 

13.  Inter  venditorem  quoque  et  emp-  13.  Between  the  buyer  and  the  seller 
torem  conjungi  tempora  divi  Severus  et  too,  the  Emperors  Severus  and  Antonius 
Antoninus  rescripserunt.  have  decided  by  rescript  that  their  sev- 

eral times  of  possession  shall  be  reckoned 
together. 

D.  xli.  4,  2.  20. 

Persons  who  were  merely  successors  of  others  in  holding  particular 
things  by  sale,  gift,  legacy,  etc.,  did  not  of  course  continue  the  pos- 
session, for  they  did  not  continue  the  person,  of  their  predecessor. 
But  if  both  the  possession  of  their  predecessors,  and  their  own,  were 
such  as  to  give  rise  to  usucapion,  the  times  of  the  two  possessions  were 
added  together.  If  there  was  something  to  prevent  this  in  the  posses- 
sion of  their  predecessors,  their  own  possession  was  the  first  commence- 
ment of  the  usucapion. 

The  interruption  of  usucapion  was  termed  usurpatio.  (D.  xli.  3.  2.) 
It  might  take  place  in  various  ways.  The  thing  itself  might  be  taken 
away  from  the  possessor,  or,  if  it  was  an  immoveable,  he  might  be  ex- 
pelled from  it  (D.  xli.  3.  5);  or  it  might  become  impossible,  from  phys- 
ical causes,  such  as  an  inroad  of  the  sea,  to  occupy  it  (D.  xli.  2.  3.  17); 
or,  again,  the  possessor  might  fall  into  the  power  of  the  enemy,  and  he 
would  not  be  reinstated  in  his  possession  by  postliminium,  for  posses- 
sion was  a  fact,  and  as  he  had  ceased  to  possess,  as  a  matter  of  fact,  he 
could  only  begin  a  new  possession  by  again  possessing  the  thing  (D. 
xlix.  15.  12.  2);  or  the  interruption  might  be  what  was  termed  civil, 
that  is,  be  produced  by  an  action  to  contest  the  right,  and  with  respect 
to  this  Justinian  (C.  vii.  33.  10)  made  the  time  of  the  first  raising  of 
the  controversy  (mota  controversia)  the  period  ,of  interruption,  instead 
of  the  litis  contestatio,  which  had  no  place  in  the  civil  process  of  his  time. 

There  was  also  a  prescription  or  possession,  termed  longissimi  temporis. 
If  there  was  a  possession  for  thirty  years,  or,  in  the  case  of  ecclesias- 
tical property,  or  the  fundi  patrimmiiales  of  the  emperor  (C.  xi.  61.  14), 
for  forty  years,  whatever  vitium  or  obstacle  there  might  be  to  the  ac- 
quisition by  use,  for  instance,  theft,  violence,  absence  of  Justa  causa,  or 


LIB.   II.      TIT.    VII. 


217 


mala  Jides,  ilie  possessor  could,  before  the  time  of  Justinian,  repel 
actions  brought  to  claim  the  thing,  and,  after  his  legislation,  became 
(C.  vii.  39.) 


the  legal  owner 


14.  Edicto  divi  Marci  cavetur,  eum 
qui  a  fisco  rem  alienam  emit,  si  post 
venditionem  quinquennium  prseterierit, 
posse  dominum  rei  per  exceptionem  re- 
pellere.  Constitutio  autem  divse  me- 
moriae Zenonis  bene  prospexit  iis  qui  a 
fisco  per  venditionem  aut  donationem 
vel  alium  titulum  aliquid  accipunt,  ut 
ipsi  quidem  securi  statim  fiant,  et  vic- 
tores  existant,  sive  experiantur  sive  con- 
veniantur ;  adversus  autem  sacratissi- 
mum  serarium  usque  ad  quadriennium 
liceat  intendere  iis,  qui  pro  dominio  vel 
hypotheca  earum  rerum  quae  alienatse 
sunt,  putaverint  sibi  quasdam  competere 
actiones.  Nostra  autem  divina  consti- 
tutio quam  nuper  proniulgavimus,  etiam 
de  iis  qui  a  nostra  vel  venerabilis 
Agustse  domo  aliquid  acceperint,  hsc 
statuit  quae  in  fiscalibus  alienationibus 
praefata  Zenoniana  constitutione  con- 
tinentur 


C.  ii.  37.  3  ;  C 


14.  It  is  provided  by  an  edict  of  the 
Emperor  Marcus,  that  a  pei-sou  who  has 
purchased  from  the  fiscus  a  thing  be- 
longing to  another  person,  may  repel 
the  owner  of  the  thing  by  an  exception, 
if  five  years  have  elapsed  since  the  sale. 
But  a  constitution  of  Zeno  of  sacred 
memory  has  completely  pi-otected  those 
who  receive  anything  from  the  fiscus  by 
sale,  gift,  or  any  other  title,  by  jjrovid- 
ing  that  they  themselves  are  to  be  at 
once  secure,  and  made  certain  of  success, 
whether  they  sue  or  are  themselves 
sued,  in  an  action.  "While  they  who 
think  that  they  have  a  ground  of  action 
as  owners  or  mortgagees  of  the  things 
alienated,  may  biing  an  action  against 
the  sacred  treasury  within  four  years. 
An  impeiial  constitution,  which  we  our- 
selves have  recently  published,  extends 
to  those  who  have  received  as  a  gift  any- 
thing from  our  palace,  or  that  of  the 
empress,  the  provisions  of  the  constitu- 
tion of  Zeno  i-elative  to  the  alienations  of 
the  fiscus. 
.  vu.  37.  2.  2. 


As  Theophilus  points  out,  the  privilege  really  conceded  by  the  con- 
stitution of  Marcus  Aurelius  was,  that  no  possession,  if  the  thing  had 
been  received  from  the  fiscus,  should  be  attacked  after  five  years  had 
elapsed,  however  otherwise  open  to  attack.  If  not  otherwise  open  to 
attack,  the  time  of  usucapion,  being  so  much  shorter  than  five  years, 
would,  previously  to  the  changes  of  Justinian,  have  given  the  property 
before  the  time  fixed  by  the  constitution  had  arrived. 


Tit.  vii.     DE   DONATIONIBUS. 

Est  et  aliud  genus  acquisitionis  do-  There  is,  again,  another  mode  of  ac- 
natio.  Donationum  autem  duo  sunt  quiring  property,  donation,  of  which 
genera,  mortis  causa,  et  non  mortis  there  are  two  kinds,  donation  mortis 
causa.  causa  and  donation  not  mortis  causa. 

D.  1.  50.  16.  67. 

The  phrase  dono  dare  was  appropriated  in  Roman  law  to  the  mode  of 
transferring  property  by  gift ;  dare  signifying  that  the  whole  property 
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in  the  thing  was  passed  by  delivery,  and  dono  expressing  the  motive 
from  which  the  delivery  was  made.  (See  Vat.  Fragm.  275.  281.  283.) 
Viewed  strictly,  gift  is  not  a  peculiar  mode  of  acquisition,  but  an  ac- 
quisition by  delivery  with  a  particular  motive  for  the  transfer.  Pos- 
sibly it  was  on  account  of  the  solemnities  with  which,  under  Justinian, 
gifts  had  to  be  made,  that  the  authors  of  the  Institutes  treat  gift  as  a 
separate  mode  of  acquisition. 


1.  Mortis  causa  donatio  est,  quae 
propter  mortis  fit  suspicionem  :  cum  quis 
ita  donat  ut,  si  quid  humanitus  ei  conti- 
gisset,  haberet  is  qui  accipit ;  sin  autem 
supervixisset  is  qui  donavit,  reciperet, 
vel  si  eum  donationis  poenituisset,  aut 
prior  decesserit  is  cui  donatum  sit.  Hte 
mortis  causa  donationes  ad  exemplimi 
legatorum  redactae  sunt  jier  omnia. 
Nam  cum  prudentibus  ambiguum  t'ue- 
rat,  utrum  donationis  an  legati  in  star  eam 
obtinere  oporteret,  et  utriusque  causae 
qusedam  habebat  insignia,  et  alii  ad 
aliud  genus  eam  retrahebant,  a  nobis 
constitutuni  est  ut  per  omnia  fere  lega- 
tis  connumeretur,  et  sic  procedat  que- 
inadmodum  nostra  constitutio  eam  for- 
luavit.  Et  in  summa  mortis  causa 
donatio  est,  cum  magis  se  quis  velit 
habere  quam  eum  cui  donat,  magisque 
eum  cui  donat  quam  heredem  suum. 
Sic  et  apud  HomerumTelemachus  donat 
Pii'seo  : — 

XlEipaC,  ov  yap  r'  lS/hev  onor  earai  raSe  epya. 
Et  KEV  e/xe  [ivriaTripe^  ayTjvopcc  ev  /leyapOi-oi 
Aadptj  KTEivavTtQ,  Trarpuia  navra  daaovrai, 
AvTOv  Expvra  ce  jiovTiofi  ewavpefiEV,  rj  Tiva 

TCiivdE. 

Et  <5e  k'  eyu  rovroiai  rpovov  km  KT/pa  ipvTsvau, 
Atj   tote  fioi  ^-^at/jovrt  ibspEiv   npoc  dufiara 
Xacpuv. 


1.  A  donation  mortis  causa  is  that 
which  is  made  to  meet  the  case  of  death, 
as  when  anything  is  given  upon  condi- 
tion that,  if  any  fatal  accident  befalls  the 
donor,  the  person  to  whom  it  is  given 
shall  have  it  as  his  own ;  but  if  the 
donor  should  survive,  or  if  he  should  re- 
pent of  having  made  the  gift,  or  if  the 
person  to  whom  it  has  been  given  should 
die  before  the  donor,  then  the  donor 
shall  receive  back  the  thing  given. 
These  donations  mortis  causa  are  now 
placed  exactly  on  the  footing  of  legacies. 
It  was  much  doubted  by  the  jurists 
whether  they  ought  to  be  con>«idered  as 
a  gift  or  as  a  legacy,  partaking  as  they 
did  in  some  respects  of  the  nature  of 
both ;  and  some  were  of  opinion  that 
they  belonged  to  the  one  head,  and 
others  that  they  belonged  to  the  other. 
We  have  decided  by  a  constitution  that 
they  shall  be  in  almost  every  respect 
reckoned  amongst  legacies,  and  shall  be 
made  in  accordance  with  the  forms  our 
constitution  provides.  In  short,  it  is  a 
donation  mortis  causa,  when  the  donor 
wishes  that  the  thing  given  should  be- 
long to  himself  rather  than  to  the  person 
to  whom  he  gives  it,  and  to  that  person 
rather  than  to  his  own  heir.  It  is  thus 
that,  in  Homer,  Telemachus  gives  to 
Piraius  : — 

'  Piraius,  for  we  know  not  how  these 
things  shall  be,  whether  the  proud 
suitors  shall  secretly  slay  me  in  the 
palace,  and  shall  divide  the  goods  of  my 
father,  I  would  that  thou  thyself  shouldst 
have  and  enjoy  these  things  rather  than 
that  any  of  those  men  should ;  but  if  I 
shall  plant  slaughtei-  and  death  amongst 
those  men,  then  indeed  beai-  these  things 
to  my  home,  and  joying  give  them  to  me 
in  joy.' 


D.  xxxix.  6.  35.  4.  37.  1.  1.  ;  C.  viii.  57.  4. 
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There  are  two  essential  conditions  of  a  donatio  mr/rtis  causa;  it  must 
bo  made  with  the  view  of  meeting  the  case  of  death ;  and  it  must  be 
made  to  take  effect  only  if  death  occurs,  and  so  as  to  be  revocaVjle  at 
any  time  previous,  and  to  fail  if  the  recipient  died  before  the  giver. 
The  donor  might,  however,  at  his  pleasure,  alter  the  character  of  the 
gift,  making  it  irrevocable,  but  it  was  always  dependent  on  the  reci- 
pient outliving  the  donor.     (D.  xxxix.  6.  27.) 

It  might  be  made  conditional  upon  death  in  two  w^ays.  The  donor 
might  say,  I  hand  you  over  my  horse,  but  the  gift  is  only  to  be  com- 
plete if  I  die  in  this  enterprise ;  or  he  might  say,  I  give  you  my  horse, 
if  I  survive  this  enterprise  you  are  to  give  it  me  back.  In  the  latter 
method,  the  delivery  of  the  thing  is  made  at  once,  subject  to  a  condi- 
tional redelivery :  in  the  former  the  delivery  is  made  conditional. 
(D.  xxxix.  6.  2  et  seq.)  The  donation  might  also  be  sometimes  made 
conditional  upon  the  death  of  a  third  person,  as  if  a  father  promised  to 
give  to  his  daughter-in-law  in  case  of  the  death  of  his  son.  (D.  xxxix. 
6.  11.)  All  who  could  make  a  testament  could  make  a  valid  donatio 
mortis  causa;  and  all  who  could  receive  under  a  testament  could  accept 
one.  (D.  xxxix.  6.  9  and  15.)  Every  kind  of  thing  could  be  given  in 
this  way.  (D.  xxxix.  6.  18.  2.)  Justinian,  in  the  constitution  referred 
to  in  the  text,  required  that  a  donatio  mortis  causa  should  be  made  in 
the  presence  of  five  witnesses.     (C.  viii.  57.  4.) 

If  the  gift  was  made  in  the  first  of  the  two  ways  above  mentioned, 
although  there  was  delivery,  yet  the  thing  was  only  acquired  on  the 
death  of  the  donor,  and  the  donor  not  having  ceased  to  be  dominus  could 
therefore,  if  he  revoked  the  gift,  bring  a  real  action  to  reclaim  the 
thing  handed  over.  If  the  gift  was  made  in  the  second  way,  the  whole 
property  passed  at  once  by  the  tradition  to  the  recipient ;  and  as,  in 
the  older  and  stricter  law,  the  dominium  passed  absolutely  when  it 
passed  at  all,  the  property  in  the  thing  could  not  revert  to  the  donor 
merely  by  the  condition  having  been  accomplished.  He  would  only 
have  a  personal  action  against  the  recipient  to  compel  him  to  give  the 
value  of  the  thing  if  he  did  not  choose  to  give  back  the  thing  itself. 
The  later  jurists  seem,  however,  to  consider  that  the  dominium  reverted 
ipso  jure,  and  that  the  donor  could  bring  a  real  action  for  the  thing 
itself.     (D.  vi.  1.  14 ;  D.  xxxix.  6.  29.) 

If  the  donor  was  insolvent  at  the  time  of  his  death,  this  was  consid- 
ered as  an  implied  revocation  of- the  gift.     (D.  xxxix.  6.  17.)  , 

Ad  exemplum  legatorum  redactcB  sunt  per  omnia  .  .  .  per  omnia  fere 
legatis  connumeretur — the  latter  is  the  more  correct  expression  ;  gifts 
mo^'tis  causa  were  not  exactly  on  the  footing  of  legacies,  especially 
because  (1)  they  had  complete  eS"ect  immediately  on  the  death  of  the 
donor,  whereas  legacies,  to  take  eS'ect,  required  that  the  heir  should 
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first  enter  on  the  inheritance.  (D.  xxxix.  6.  29.)  (2)  The  rules  as  to 
capacity  of  taking  were  the  same  in  both  cases,  but  regard  was  had  to 
the  capacity  to  receive  of  the  person  to  whom  the  gift  was  made,  only 
at  the  time  of  the  death,  and  not,  as  in  the  case  of  legacies,  also  at  the 
time  of  the  disposition.  (D.  xxxiv.  9.  5.  17.)  (3)  A  fiUusfamilias,  who 
could  not  before  Justinian  give  anything  but  his  pecuUum  casto^ense  by 
testament,  could,  with  his  father's  permission,  make  a  donatio  mm-iis 
causa  of  other  things.  (D.  xxxix.  6.  25.  1.)  (4)  A  perigrinus  could 
make  a  mortis  causa  donatio,  though  he  could  not  give  a  legacy.  (D. 
xxxix.  6.  25.)  There  was  one  remarkable  mode  in  which  they  were 
placed  on  the  footing  of  legacies.  By  a  constitution  of  Severus  the  heir 
■was  permitted  to  retain  as  large  a  portion  (one-fourth)  of  the  gift  as  he 
could  of  a  legacy  by  the  lex  Falcidia.  (See  C.  viii.  57.  2.) 
The  lines  quoted  in  the  text  are  from  Odyssey  17.  78. 


2.  Alise  autem  donationes  sunt,  quae 
sine  ulla  mortis  cogitatione  fiunt,  quas 
inter  vivos  appellamus,  quae  non  omnino 
comparantur  legatis :  quae  si  fueiint  per- 
fects, temere  revocari  non  possunt.  Per- 
ficiuntui-  autem,  cum  donator  suam  vol- 
untatem  scriptis  aut  sine  scriptis  mani- 
festaverit ;  et  ad  exemplum  venditionis 
nostra  constitutio  eas  etiam  in  se  habei-e 
necessitatem  traditionis  voluit,  ut  etiam 
si  non  tradantur,  habeant  plenissimum 
et  perfectum  robur,  et  traditionis  neces- 
sitas  incumbat  donatiui-i.  Et  cum  i-etro 
principum  dispositiones  insinuari  eas 
actis  intervenientibus  volebant,  si  majo- 
res  fvierant  ducentorum  solidoi'um,  con- 
stitutio nostra  eam  quantitatem  usque 
ad  qningentos  solidos  ampliavit,  quam 
stare  etiam  sine  insinuatione  statuit ;  sed 
et  quasdam  donationes  invenit,  quae  pe- 
nitus  insinuationem  fieri  minime  deside- 
i-ant,  sed  in  se  plenissimam  habent  tir- 
mitatem.  Alia  insuper  rnulta  ad  uberio- 
rem  exitum  donationum  invenimus :  quae 
omnia  ex  nostris  constitutionibus  quas 
super  his  exposuimus,  colligendi  sunt. 
Sciendum  est  tamen  quod,  et  si  plenissi- 
iriae  sint  donationes,  si  tamen  ingrati  ex- 
istant  homines  in  quos  beneficium  colla- 
tum  est,  donate ribua  per  nostram  con- 
stitutionem  licentiam  praestavimus  certis 
ex  causis  eas  revocare  ;  ne  qui  suas  res 
in  alios  contulerunt,  ab  his  quamdam  pa- 
tiantui"  injuriam  vel  jacturam,   secun- 


2.  The  other  kind  of  donations  qre 
those  which  are  made  without  any  con- 
sideration of  death,  and  are  called  dona- 
tions inter  vivos.  They  cannot,  in  any 
respect,  be  compared  to  legacies,  and  if 
completed  cannot  be  revoked  at  pleas- 
ure. They  are  said  to  be  completed 
when  the  donor  has  manifested  bis  in- 
tention, whether  by  writing  or  not.  Our 
constitution  has  declared  that,  after  the 
example  of  sales,  they  shall  involve  the 
necessity  of  tradition ;  so,  however,  that 
even  before  tradition,  they  are  com- 
pletely effectual,  and  place  the  donor 
under  the  necessity  of  delivering  them. 
Previous  imperial  constitutions  have  en- 
acted that  they  should  be  registered  by 
public  deeds,  if  exceeding  two  hundred 
solicli,  but  our  constitution  has  I'aised 
the  limit  to  five  hundred  solidi,  so  that 
for  a  gift  of  this  sum  registration  is  not 
necessary.  We  have  also  marked  out 
certain  donations  which  need  no  regis- 
tration at  all,  but  are  completely  valid 
of  themselves.  We  have,  too,  made 
many  other  new  enactments,  in  ordei-  to 
extend  and  secure  the  effect  of  dona- 
tions, all  which  may  be  collected  from 
the  constitutions  we  have  promulgated 
on  this  subject.  It  must  however,  be 
observed,  that  however  absolutely  a  do- 
nation may  be  given,  yet  if  the  object  of 
the  donor's  bounty  prove  ungrateful,  he 
is  permitted  by  our  constitution,  in  cer- 
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dum  enumerates  in  constitutions  nosti-a     tain  specified  cases,  to  revoke  the  dona- 
modos.  tion ;  for  it  is  not  rig'ht  that  they  who 

have  given  their  property  to  others 
should  suffer  from  them  injui-ies  or  los-ses 
of  such  a  kind  as  those  enumerated  in 
our  constitution. 

D.  xxxix.  6.  27 ;  C.  viii.  54,  35.  5 ;  C.  viii.  54.  34,  pr.  3,  4 ;  C.  viii.  54.  36,  pr.  2  and 

3 ;  C,  viii.  56.  10. 

A  thing  given  was,  if  a  res  mancipi,  given  by  mancipation,  or  in  jure 
cessio,  and,  if  a  res  nee  mancipi,  by  tradition.  But  a  mere  agreement  to 
give  gratuitously  {pactum)  was  not  in  the  least  binding  on  the  person 
who  agreed  to  give,  and  to  make  a  promise  to  give  binding,  it  was 
necessary  that  the  agi-eement  should  assume  the  form  of  a  stipulation. 
(See  Introd.  sec.  83.) 

The  lex  Cincia,  560  a.u.c,  introduced  several  new  rules  into  the  law 
respecting  gifts,  but  did  not  make  a  mere  agreement  to  ^ve  in  any 
degree  valid.  The  first  step  taken  in  this  direction  was  by  Constan- 
tine  (Cod.  Theod.  viii.  12.  4  et  seq.),  who  made  the  agreement  binding 
if  reduced  to  writing.  And  Justinian  (C.  viii.  54.  35.  5)  made  the 
agreement  binding,  whether  reduced  to  writing  or  not ;  but  it  is  to  be 
observed  that  he  provided,  not  that  the  property  should  pass  by  the 
agreement,  but  that  the  donor  should  be  bound  thereby  to  make  tra- 
dition of  the  thing.  So  that  the  property  in  the  thing  was  acquired 
by  tradition,  and  not  by  donation,  as  a  distinct  mode  of  acquisition. 
'  Donations  not  registered  were  only  void  for  the  sum  by  which  they 
exceeded  the  amount  fixed  by  law.  (C.  viii.  54,  34.)  Those  valid 
without  registration  at  all  were  such  as  donations  made  by,  or  to,  the 
emperor  to  redeem  captives,  or  to  rebuild  edifices  destroyed  by  fire. 
(C.  viii.  54.  36.) 

Gifts  inter  vivos  were  revocable  in  certain  cases  specified  in  the  Code 
(viii.  56.  10),  as,  for  instance,  when  the  person  benefited  seriously 
injured,  or  attempted  to  injure,  the  person  or  property  of  the  donor,  or 
failed  to  fulfil  the  conditions  of  the  gift.  Revocation  in  such  cases  was 
personal  to  the  donor  and  to  the  receiver,  and  could  not  be  exacted  by 
the  heirs  of  the  one,  or  against  the  heirs  of  the  other. 

3.  Est  et  aliud  genus  inter  vivos  dona-  3.  There  is  another  kind  of  donation 
tionum,  quod  veteribus  quidem  pruden-  intei'  vivos  entirely  unkno^Ti  to  the 
tibus  penitus  erat  incognitum,  postea  ancient  lawyers,  and  subsequently  in- 
autem  a  junioribus  divis  principibus  in-  troduced  by  the  more  recent  emperoi"S. 
troductum  est :  quod  ante  nuptias  voca-  It  was  termed  the  dojuttione  ante  nup- 
batur,  et  tacitam  in  se  conditionem  habe-  tia^,  and  was  made  under  a  tacit  con- 
bat  ut  tunc  ratum  esset,  cum  matri-  dition  that  it  should  only  take  effect 
monium  fuerit  insecutum,  ideoque  ante  when  the  marriage  had  followed  on  it. 
nuptias  appellabatur,  quod  ante  matri-  Hence  it  was  called  a?«ife?»i^^io^9,  because 
monium   efRciebatur,  et  nunquam  post  it  preceded  the    marriage,   and   never 
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nuptias  celebratas  talis  donatio  procede- 
bat.  Sed  primus  quidem  divus  Justinus 
pater  noster,  cum  augeri  dotes  et  post 
nuptias  fuerat  permissum,  si  quid  tale 
.eveniret,  etiain  ante  nuptias  augeri  do- 
hationem  constante  mati"imonio  sua  con- 
Btitutione  permisit ;  sed  tamen  nomen 
inconveniens  remanebat,  cum  ante  nup- 
tias quidem  vocabatur,  post  nuptias 
autem  tale  accipiebat  incrementum,  Sed 
nos  plenissimo  fini  tradere  sanctiones 
cupientes,  et  consequentia  nomina  rebus 
esse  studentes,  constituimus  ut  tales 
donationes  non  augeantur  tantum,  sed 
et  constante  matrimonio  initium  accipi- 
ant,  et  non  ante  nuptias  sed  propter 
nuptias  vocentur;  et  dotibus  in  hoc 
exsequentur,  ut  queniadmodum  dotes 
constante  matj'imonio  non  solum  augen- 
tur  sed  etiam  fiunt,  ita  et  istse  donationes 
quae  propter  nuptias  introductue  sunt, 
non  solum  antecedant  matrimonium,  sed 
60  etiam  contracto  augeantur  et  consti- 
tuantur. 


C.  V.  3, 


took  j)lace  after  their  celebration  ;  but  as 
it  was  permitted  that  dowries  should  be 
increased  even  after  marriage,  the  Em- 
peror Justin,  our  father,  was  the  first  to 
permit,  by  his  constitution,  that  in  case 
the  dowry  was  increased,  the  donation 
ante  nuptias  might  be  increased  also, 
even  during  the  marriage  ;  but  the  dona- 
tion still  retained  what  was  thus  an 
improper  name,  and  was  called  aiitt 
moptias,  while  this  increase  was  made  to 
it  after  marriage.  Wishing,  therefore, 
to  perfect  the  law  on  the  subject,  and  to 
make  names  appropriate  to  things,  we 
have  enacted  that  such  donations  may 
not  only  be  increased,  but  may  also  be 
first  made  during  marriage,  and  that 
they  shall  be  termed,  not  ante  nuptias, 
but  p)'opter  nuptias,  and  that  they  shall 
be  placed  on  the  footing  of  dowries,  so 
far  that,  as  dowi'ies  may  be  not  only 
increased,  but  first  made  during  mar- 
riage, so  donations  propter  nuptias  may 
not  only  precede  maniage,  but  also, 
after  the  tie  of  marriage  has  been 
formed,  may  be  increased  or  made. 

19,  20. 


When  the  wife  passed  in  manum  viri,  all  that  she  had  belonged  to 
her  husband ;  when  she  did  not,  all  her  property  belonged  exclnsively 
to  herself,  and  all  gifts  between  husband  and  wife  were  strictly  pro- 
hibited by  law.  But,  as  a  provision  for  the  expenses  of  marriage,  the 
wife  contributed  the  dos,  which,  given  before  marriage,  and  sometimes 
increased  after,  belonged  to  the  husband,  subject,  hoAvever,  after  the 
passing  of  a.  lex  Julia  de  adulteriis  et  de  /undo  dotali  in  the  time  of 
Augustus,  to  the  obligation  of  restoring  all  immoveables  comprised  in 
it  at  the  end  of  the  marriage ;  and,  in  the  time  of  Justinian,  subject 
also  to  the  obligation  of  restoring  the  value  of  the  moveables  also.  The 
power  of  the  husband  over  the  dos  is  treated  of  in  the  introductory 
paragraph  of  the  next  Title.  The  donatio  ante  nuptias,  of  which  we 
first  hear  in  a  constitution  of  Theodosius  and  Valentinian  (C.  v.  17.  8. 
4),  which  speaks  of  it  as  recognized  by  law,  was  a  gift  on  the  part  of 
the  husband  as  an  equivalent  to  the  dos.  It  was  the  property  of  the 
wife,  but  managed  by  the  husband,  and  could  not  be  alienated  even 
with  her  consent.  Justinian  provided  (Nov.  97.  1)  that  the  Avife,  if 
survivor,  should  receive  an  equal  value  from  the  donatio  propter  nuptias 
Avith  that  which  the  husband,  if  survivor,  would  have  received  from  the 
doSj  the  actual  amount  reserved  for  the  survivor  being  matter  of  agree- 
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ment  between  the  parties.  By  a  constitution  previous  to  Justinian 
(C.  V.  14.  7),  the  wife  had,  if  survivor,  an  equal  portion  of  the  (IotmHo 
with  that  her  husband  had  of  the  dos.  Justinian  substituted  an 
equality  of  value  for  an  equality  of  proportion. 


4.  Erat  olim  et  alius  modus  civilis 
acquisitionis  per  jus  accrescendi,  quod 
est  tale :  si  communem  servum  habens 
aliquis  cum  Titio.  solus*  libertatem  ei 
imposuit  vel  vindicta  vel  testamento,  eo 
casu  pars  ejus  amittebatiir  et  socio  ac- 
crescebat.  Sed  cum  pessimum  fuerat 
exemplo,  et  libertate  servum  defraudari 
et  ex  ea  humanioribus  quidem  dominis 
damnum  inferri,  sevenoi'ibus  autem  do- 
minis lucrum  accrescere,  hoc  quasi  in- 
vidi't  plenum  jjio  remedio  per  nostram 
constitutionem  mederi  necessarium  duxi- 
mus  ;  et  invenimus  viam  per  quam  et 
manumissor,  et  socius  ejus,  et  qui  liber- 
tatem  accepit,  nostro  beneficio  fi'uantur  : 
libej'tate  cum  effectu  procedente  (cujus 
favore  et  antiquos  legislatores  multa 
etiam  contra  communes  regulas  statuisse 
manifestum  est),  et  eo  qui  eam  imposuit 
suae  liberalitatis  stabilitate  gaudente,  et 
socio  indemni  conservato,  pretiumque 
servi  secundum  partem  dominii  quod 
nos  definivimus,  accipiente. 


4.  There  was  formerly  another  mode 
of  acquiring  property  by  the  civil  law, 
namely,  that  of  accrual ;  as,  if  any  one, 
having  a  slave  in  common  with  Titius, 
had  himself  alone  enfranchised  him, 
either  by  the  vindicta  or  by  testament, 
his  share  in  that  slave  was  lost,  and 
accrued  to  the  joint  owner.  But,  as  it 
was  an  example  of  veiy  bad  tendency, 
that  both  the  slave  should  be  defrauded 
of  his  freedom,  and  that  the  more 
humane  master  should  suffer  loss,  while 
the  more  severe  master  profited,  we  have 
thought  it  advisable  to  apply  by  our 
constitution  a  pious  remedy  to  what 
seemed  so  odious,  and  have  devised 
means  by  which  the  manumittor,  and 
the  co-proprietor  and  the  freed  slave, 
may  be  all  benefited.  Freedom,  to  favor 
which  ancient  legislators  have  often 
violated  the  ordinary  rules  of  law,  shall 
be  i-eally  gained  by  the  slave  ;  he  who 
has  given  this  freedom,  shall  have  the 
delight  of  seeing  it  maintained  ;  and  his 
co-proprietor  shall  be  indemnified  bj 
receiving  a  price  for  the  slave,  propor- 
tioned to  his  interest  in  him,  according 
to  the  rates  fixed  in  our  constitution. 

7.  1.  5. 


A  man  could  not  be  partly  free,  partly  a  slave.  If,  then,  a  slave  was 
enfranchised  by  one  co-proprietor,  was  he  a  slave  or  free  ?  The  old 
law,  as  the  text  informs  us,  pronounced  him  the  former.  If  the  enfran- 
chisement, however,  was  such  that,  according  to  the  rules  given  in  Bk. 
i.  Tit.  5.  3,  the  enfranchised  slave  would  have  become  only  a  Latinwi- 
Junianus,  the  enfranchisement  had  no  effect  at  all,  and  the  slave 
remained  the  slave,  as  before,  of  both.  But  if  the  enfranchisement 
had  been  such  that  he  would  have  been  a  Roman  citizen,  the  interest 
of  the  master  who  manumitted  him  accrued  to  the  other  proprietors. 
(Paul.  Sent.  iv.  12.  1.) 

The  scale  of  prices  alluded  to  in  the  concluding  words  of  the  text  is 
given  in  the  Code.     (vii.  7.  1.  5.) 
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Tit.  VIIL     QUIBUS  ALIENARE   LICET,  VEL  NON. 


Accidit  aliquando  ut,  qui  dominus  sit, 
alienare  non  possit ;  et  contra,  qui  domi- 
nus non  sit,  alienanda;  rei  potestatem  ha- 
beat :  nam  dotale  pr^dium  maritus 
invita  muliere  per  legem  Juliam  prohi- 
betur  alienare,  quamvis  ipsius  sit  dotis 
causa  ei  datum.  Quod  nos  legem  Juliam 
coi'rigentes,  in  meliorem  statum  deduxi- 
mus  :  cum  enim  lex  in  soli  tantuinmodo 
rehus  locum  habebat  qua;  Italicae  fue- 
runt,  et  alienationes  inhibebat  quae  invita 
muliere  fiebant,  hypothecas  autem  earum 
i-ei'Lim  etiam  volente  ea,utidque  remedium 
iniposuimus,  ut  et  in  eas  res  quaj  in  pi-o- 
vinciali  solo  positse  sunt,  interdicta  sit 
alienatio  vel  obligatio,  et  neutrum  eorum 
neque  consentientibus  mulieribus  proce- 
dat,  ne  sexus  muliebi-is  fi-agilitas  in  per- 
aiciem  substantia;  eai-um  converteretur. 


Sometimes  it  happens  that  he  who  i^ 
owner  of  a  thing  cannot  alienate  it,  while, 
on  the  contrary,  he  who  is  not  owner  has 
the  jiower  of  alienation.  Thus,  the  hus- 
band is  prohibited  by  the  lex  Jtdia  from 
alienating  immoveables,  which  form  part 
of  the  dowry,  against  the  wish  of  the 
wife,  although  these  immoveables,  hav- 
ing been  given  him  as  a  part  of  the 
dowry,  belong  tohini.  "We  have  amend- 
ed the  lex  Julia  and  introduced  a  great 
improvement.  This  law  only  applied  to 
Italian  immoveables,  and  it  pj-ohibited 
alienations  made  against  the  wishes  of 
the  wife,  and  mortgages  made  even  with 
her  consent.  Wishing  to  amend  the  law 
on  each  of  these  points,  we  have  declared 
that  the  prohibition  of  alienation  or  mort- 
gage shall  extend  to  immoveables  in  the 
provinces,  and  that  neither  alienation 
nor  mortgage  shall  be  made  even  with 
the  consent  of  the  wife,  lest  the  weakness 
of  the  female  sex  should  be  abused  to 
the  detriment  of  their  fortunes 


Gai.  ii.  62,  63  ;  C.  v.  13.  15. 


The  power  of  alienating  belongs  to  the  owner  and  to  him  only  ;  and 
every  owner  can  alienate  the  thing  belonging  to  him.  There  are,  how- 
ever, exceptions  to  the  rule,  and  these  exceptions  form  the  subject  of 
this  Title. 

The  dos  of  the  wife  belonged  to  the  husband,  and  his  rights  over  it 
were  in  the  ancient  law  unrestricted.  Gradually  a  restraint  was 
imposed  on  them,  first,  by  the  obligation  to  give  up,  after  the  dissolu-, 
tion  of  the  marriage,  those  things  of  which  the  value  had  not  been 
estimated ;  next  by  the  lex  Julia  de  adulteriis,  a  plebiscitum  of  the  time 
of  Augustus,  by  which,  as  Paul,  in  his  Sentences,  ii.  21,  informs  us, 
'  cavetur  ne  dotale  prcedium  Tnaritus  inmta  icxore  alienet ;''  that  is,  it 
rendered  the  consent  of  the  wife  necessary  for  the  alienation  of  immove- 
ables, and  also  prevented  mortgage  of  immoveables  even  with  the  wife's 
consent,  a  distinction  evidently  arising  from  it  being  apprehended  that 
a  woman  would  be  more  easily  persuaded  to  consent  to  mortgage  than 
to  sell  her  property.  In  the  same  way  the  se^iatus  consultuTn  Velleianum 
prevented  a  woman  placing  herself  under  an  obligation  for  another  per- 
son, but  did  not  prevent  her  making  a  gift.  (D.  xvi.  1,  4.  1.)  Anyone 
can  understand  what  they  are  doing  when  they  sell  or  give  a  thing, 
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but  may  easily  not  be  aware  how  much  is  involved  when  they  comply 
with  the  legal  forms  of  mortgage  or  guarantee. 

As  a  general  rule,  dotes  were  given  on  the  condition  that,  after  the 
dissolution  of  the  marriage,  the  things  given  should  belong  to  the  wife 
or  her  heirs ;  but  a  special  agreement  might  decide  that  they  should 
belong  to  the  husband  ;  and  then,  if  alienated  by  him  during  the  mar- 
riage, they  could  not  be  reclaimed  on  its  dissolution.     (D.  xxiii,  5. 17.) 

Under  Justinian  immoveables  forming  part  of  a  dos,  wherever  situ- 
ated, could  no  longer  be  either  sold  or  subjected  to  a  hyjMheca,  even 
with  the  wife's  consent. 

1.  Contra  auteni  creditor   pignus   ex  1.  On  the  other  hand,  a  creditor  may, 

pactione  quanivis  ejus  ea  res  non    sit,  according-    to     agreement,      alienate    a 

alienare  potest.     Sed  hoc  foi-sitan  ideo  pledge,   although   the  thing  is  not   hia 

videtur  fieri   quod   voluntate    debitoris  own  property.     But  this  alienation  may 

intelligitui-  pignus  alienari,  qui  ab  initio  perhaps  be  considered  as  taking  place  by 

contractus  pactus  est  ut  liceret  ci-editori  the    intention    of    the    debtor,    who   in: 

pignus  vendere,  si  pecunia  non  solvatur.  making  the  contract,  has  agreed  that  the 

Sed  ne  creditores  jus  suum  persequi  im-  creditor  might  sell  the  thing  pledged,  if 

pedirentur,  neque  debitoi-es  temere  sua-  the  debt  were  not  paid.     But  that  ci-edi- 

rum  rerum  dominium  amittere  videan-  tors  might  not  be  impeded  in  the  pur- 

tur,  nostra  constitutione  consultum  est,  suit  of  their  rights,  nor  debtors  seem  too- 

et  certus  modus  impositus  est  per  quern  easily  deprived  of  their  property,  a  pro- 

pignorum"  disti-actio    possit  procedere  :  vision  has  been  made  by  our  constitu- 

cujus  tenore  uti-ique  parti  creditorum  et  tion  establishing  a  fixed  method  of  pro- 

debitorum    satis    abundeque   provisum  cedure  for  the  sale  of  pledges,  by  which 

est.  the  respective  interests  of  the   creditor 

and  debtor  have  been  fully  secui*ed. 

Gai.  ii.  64;  C.  viii.  34.  B,  pr.  et  seq. 

The  power  of  a  creditor  to  sell  the  thing  pledged,  forming  an  excep- 
tion to  the  rule  that  none  but  the  owner  could  alienate,  w^as  so  neces- 
sary a  part  of  his  rights  that  it  could  not  be  taken  from  him  even  by 
express  agreement ;  and  an  agreement  7ie  vendei-e  liceat  had  no  other 
effect  than  to  make  it  necessary  for  the  creditor  to  give  the  debtor 
notice  of  his  intention  to  sell.  (D.  xiii.  7.  4-6.)  Justinian,  by  his  con- 
stitution, permitted  the  parties  to  fix  the  time,  and  place,  and  manner 
of  sale  at  their  pleasure,  and  it  was  only  if  there  was  no  special  agree- 
ment that  the  regulations  of  his  constitution  were  to  take  effect,  the 
gist  of  which  was  that  the  thing  might  be  sold  after  two  years  had 
elapsed  from  the  time  when  the  creditor  gave  the  debtor  notice  to  pay, 
and  that  after  two  more  years  the  creditor,  if  no  purchaser  could  be- 
found,  should  be  considered  the  owner.     (C.  viii.  34.  3.) 

Tutors  and  curators  might,  in  certain  cases,  alienate  the  goods  of 
their  pupils  and  of  those  committed  to  their  care ;  but,  at  any  rate  in 
the  later  times  of  law,  they  had  to  obtain  the  permission  of  a  magis- 
trate for  the  alienation  of  rural  immoveables-.     (See  C.  v.  37.  22.) 
15 
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2,  Nunc  admonendi  sumiis  neque  pu- 
pil lum  neque  pupillam  ullam  rem  sine 
tutoris  auctoi'itate  alienare  posse.  Ideo- 
que  si  miituam  pecuniam  sine  tutoris 
auctoi'itate  alicui  dederit,  non  contrahit 
obligationem,  quia  pecuniam  non  tacit 
accipientis ;  ideoque  nummi  vindicari 
possunt,  sicubi  extent.  Sed  si  nummi 
quos  mutuos  dedit,  ab  eo  qui  accepit 
bona  fide  consumpti  sunt,  condici  pos- 
sunt; si  mala  fide,  ad  exhibendum  de 
his  agi  potest.  At  ex  conti-ario  omnes 
res  pupillo  et  pupillae  sine  tutoris  aucto- 
idtate  recte  dari  possunt.  Ideoque  si 
debitor  pupillo  solvat,  necessai-ia  est 
debitori  tutons  auctoritas  ;  alioquin  non 
liberabitur.  Sed  hoc  etiam  evidentissi- 
ma  ratione  statu  turn  est  in  constitutione, 
quam  ad  Caesarienses  advocatos  ex  sug- 
gestione  Triboniani  viri  eminentissimi, 
qujestoris  sacri  palatii  nostri,  promulga- 
vimus :  qua  dispositum  est,  ita  licere 
itutoii  vel  curatori  debitorem  pupillarem 
:  solvere,  ut  prius  judicialis  sententia  sine 

•  omni  damno  celebrata  hoc  permittat; 
quo  subsecuto,  si  et  judex  pronuntiaverit 

•  et  debitor  solvent,  sequatur  hujusmodi 
.  solnationem  plenissima  secui-itas.  Sin  au- 
leni  aliter  quam  disposuimus  solutio  facta 
.fueidt,  pecuniam  autem  salvam  habeat 

pupillus  aut  ex  ea  locupletior  sit,  et  ad- 
Jiuc  eamdem  pecuniae  summam  petat,  per 
-exceptioBem  doli  mali  poterit  submoveri. 
Quod  si  aut  male  consumpserit  aut  furto 
amisei-it,  nihil  proderit  debitori  doli  mali 

•  exceptio,    sed  nihilominus  damnabitur, 

•  quia  temere  sine  tutoris  auctoritate  et 
non  secundum  nostram  dispositionem  sol- 
vent. Sed  ex  diverso  pupiUi  vel  pupil- 
Ise  solvere  sine  tutoris  auctoritate  non 
possunt ;   quia  id  quod  solvunt  non  tit 

.accipientis,  cum  scilicet  nullius  rei  aliena- 
tio  eis  sine  tutoris  auctoritate  concessa 
■  est. 


Gai.  ii.  eO-  S2-S4  ;  C.  v. 


2.  It  must  here  be  observed,  that  no 
pupil  of  either  sex  can  alienate  anything 
without  the  authoiity  of  a  tutor.  If, 
thei-efore,  a  pupil,  without  the  tutor's 
authority,  lend  any  one  money,  the  pupil 
does  not  conti-act  an  obligation ;  for  he 
does  not  make  the  money  the  property 
of  the  receiver,  and  the  pieces  of  money 
may  be  claimed  by  vindication,  if  they 
still  exist.  But  supposing  these  pieces 
which  the  pupil  has  lent  are  consumed 
by  the  bori-ower,  then,  if  they  are  so 
bona  fide,  a  personal  action  may  be 
brought ;  if  mala  fide,  an  action  ad  exlii- 
bejidum.  On  the  contrary,  the  pupil  of 
either  Rex  may  acquire  anything  what- 
soever without  the  authority  of  the  tutor ; 
and  therefore  Avhen  a  debtor  pays  a 
pupil,  the  debtor  must  have  the  authority 
of  the  tutor,  or  he  does  not  free  himself 
from  the  debt.  And  we  have,  for  very 
obvious  i-easons,  declared  by  a  constitu- 
tion, published  to  the  advocates  of  Csesa- 
i-ea  on  the  suggestion  of  the  veiy  emi- 
nent Tribonian,  quaestor  of  our  sacred 
palace,  that  the  debtor  of  a  piipil  may 
make  payment  to  the  tutor  or  cui-atoi", 
first  receiving  permission  by  the  sentence 
of  a  judge,  obtained  free  of  all  expenses  ; 
and  if  these  forms  are  observed,  a  pay- 
ment made  according  to  the  sentence  of 
the  judge  will  give  the  debtor  the  most 
complete  security.  If  payment  is  made 
not  according  to  the  mode  we  have  sanc- 
tioned, the  pupil  who  has  the  money  still 
safe  in  his  possession,  or  has  been  made 
richer  by  it,  may,  if  he  demand  again  the 
same  sum,  be  repelled  by  an  exception 
of  dolus  nialus.  But  if  he  has  spent  the 
money  uselessly,  or  lost  it  by  theft,  the 
debtor  cannot  profit  by  the  exception  of 
dolus  inalus,  and  he  will  be  condemned 
to  pay  over  again,  because  he  has  paid 
in  a  rash  manner,  \vithout  the  authority 
of  the  tutor,  and  has  not  conformed  to 
our  rules.  On  the  other  hand,  pupils  of 
either  sex  cannot  pay  without  the  au- 
thority of  the  tutor,  because  that  which 
they  pay  does  not  thereby  become  the 
property  of  the  person  who  receives  it, 
as  they  are  incapable  of  alienating  any- 
thing without  the  authority  of  the  tutoi'. 

37.  25 ;  D.  xlvi.  3.  14.  8. 
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The  ptipil  might  make  his  condition  l>etter,  but  not  worse.  (>See  Bk. 
i.  Tit.  21.)  He  could  not  transfer  the  ])ro[)e)ty  in  anything  belonging 
to  him,  but  he  could  acquire  the  property  in  ariything  transferred  to 
him.  Three  illustrations  of  this  doctrine  are  given.  1.  The  pupil 
could  not  lend  anything  under  the  coittract  called  rautuura,  the  essence 
of  which  was  that  the  thing  lent  became  the  property  of  the  borrower, 
who  bound  himself  to  give  back  a  thing  of  equal  value.  (8ee  Bk.  iii. 
Tit.  14.)  If  the  pupil  attempted  to  lend  a  thing  in  this  way,  the  thing 
lent  could  be  recovered  by  vindication,  if  it  were  possible  that  the 
actual  thing  could  be  restored ;  if  not,  its  value  could  be  recovered  by 
a  personal  action  (condictio)  against  the  borrower;  or  if  the  borrow^er 
had  been  guilty  of  mala  fides,  by  an  actio  ad  ex/iibendum,  that  is,  the 
borrower  was  called  upon  to  produce  the  thing  borrowed ;  and  on  his 
being  found  unable  to  do  so,  he  was  condemned  to  pay  not  only  the 
value  of  the  thing,  but  damages  to  compensate  for  the  injury  inflicted. 

2i  If  the  pupil  was  a  debtor  and  paid  without  authorization  money 
to  a  creditor,  he  could  not  transfer  the  property  in  the  pieces  of  money 
paid,  and  had  a  real  action  to  get  them  back,  if  the  creditor  still  had 
them ;  if  not,  the  pupil  had  the  same  remedies  as  just  stated  in  regard 
to  a  muiuum,  except  that  if  he  brought  a  condictio  against  a  creditor 
who  had  bona  fide  spent  the  money,  and  the  creditor  could  claim  the 
same  amount  of  money  for  the  debt  due  to  him,  the  Roman  jurists  con- 
sidered that  instead  of  these  cross  actions  the  debt  of  the  pupil  ought 
to  be  considered  to  be  extinguished.     (D.  xxvi.  8.  9.  2.) 

3.  If  the  debtor  made  a  payment  to  the  pupil  without  the  authoriza- 
tion of  the  tutor,  that  which  he  paid  became  the  property  of  the  pupil ; 
and  as  the  pupil  could  not  make  his  condition  worse,  he  could  not 
extinguish  debts  due  to  him;  and  thus  the  debt  was  still  owing, 
although  the  pupil  retained  what  was  paid  him.  The  debtor  might 
still  be  sued  for  what  he  owed,  and  he  could  only  repel  the  action  by  a 
plea  of  dolus  malus  to  the  extent  in  which  the  pupil  then  had  the  money 
paid  in  hand,  so  that  if  the  pupil  had  spent  it  all  the  debtor  would 
have  to  pay  over  again.  (G.  ii.  84.)  If  the  tutor  authorized  the  pay- 
ment, the  debt  was  extinguished ;  but  still  the  creditor  was  not  quite 
safe ;  the  pupil  had  a  right  to  receive  from  the  tutor  the  money  paid ; 
and  if  he  could  not  obtain  it  from  him,  the  praetor  would,  under  certain 
circumstances,  grant  a  restitutio  in  integrum  (see  note  on  introductory 
paragraph  of  Bk.  i.  Tit.  23),  and  the  creditor  might  then  be  obliged 
to  pay  over  again,  in  order  that  the  pupil  might  be  kept  free  from  all 
loss.  It  was  to  guard  against  this  that  Justinian,  in  the  constitution 
alluded  to  in  the  text,  provided  a  means  whereby  the  creditor  should 
have  plennissima  securitas. 
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Tit.    IX.     PER   QUAS   PERSONAS   NOBIS   ACQUIRITUR. 


Acquiritur  nobis  non  solum  per  nosme- 
tipsoSj,  sed  etiam  per  eos  quos  in  poten- 
tate habemus,  item  per  servos  in  quiVjus 
usumfructum  habemiis,  item  per  homines 
liberos  et  seiTOS  alienos  quos  bona  tide 
possidemus  :  de  quibus  singnlis  diligen- 
tius  dispiciamus. 


We  acquire  not  only  by  ourselves,  but 
also  by  those  whom  we  have  in  OTir 
power  ;  also  by  slaves,  of  whom  we  have 
the  usufruct ;  and  by  those  freemen  and 
slaves  belonging  to  othei's  whom  we 
possess  hona  fide.  Let  us  examine  sepa- 
rately these  ditferent  cases. 


Gai.  ii.  86. 

The  rule  of  law  was,  that  no  one  could  acquire  through  another 
person  ;  but  if  persons  in  the  power  of  another  acquired  anything, 
that  which  they  acquired  became,  by  the  mere  force  of  their  position, 
the  property  of  the  person  in  whose  power  they  were ;  and  thus  the 
rule  may  be,  perhaps,  more  accurately  expressed  by  saying  that 
nothing  could  be  acquired  per  extraneam  personam^  i.e.  through  a  per- 
son who  was  not  in  the  familia  of  the  acquirer. 


1.  Igitur  liberi  nosti'i  utinusque  sexus, 
quos  in  potestate  habemus,  olim  quidem 
quidquid  ad  eos  pervenei-at  (excejitis 
videlicet  castrensibus  peculiis),  hoc  jia- 
rentibus  suis  acquirebant  sine  uUa  dis- 
tinctione.  Et  hoc  ita  parentum  fiebat,  lit 
esseteislicentia,  qiiodper  unumvel  unam 
eorum  acquisitum  est,  alii  tilio  vel  extra- 
neo  donare  vel  vendere  vel,  quocumque 
modo  voluerant,  adplicare.  Quod  nobis 
inhTimanum  visum  est,  et  generali  con- 
stitutione  emissa,  et  liberis  pepercimus 
et  pati'ibus  debitum  reservavimus.  San- 
citum  etenim  a  nobis  est,  ut  si  quid  ex 
re  patris  ei  obveniat,  hoc  seciindum 
antiquam  observationem  totum  parenti 
acquirat ;  quae  enim  invidia  est,  quod 
ex  patris  occasione  profectum  est,  hoc 
ad  eum  reverti  1  Quod  autem  ex  alia 
causa  sibi  tiliusfamilias  acquisivit,  bujus 
usumfructum  pati'i  quidem  acquirat, 
dominium  autem  apud  eum  reman  eat ; 
ne  quod  ei  suis  laboribus  vel  prospera 
fortuna  accessit,  hoc  ad  alium  perveniens 
luctuosum  ei  proeedat. 


1.  Formerly,  all  that  children  under 
l^ower  of  either  sex  acquired,  excepting 
castre7i.na  2}ectdia,-\\ a.s  without  distinction 
acquired  for  the  benefit  of  their  parents  ; 
so  much  so,  that  the  paterfamilias  who 
had  thus  acquired  anything  through 
one  of  his  children,  could  give  or  sell, 
or  transfer  it  in  any  way  he  pleased  to 
another  child  or  to  a  stranger.  This 
appeared  to  us  very  harsh,  and  by  a 
general  constitution  we  have  relieved 
the  children,  and  yet  reserved  for  the 
parents  all  that  was  due  to  them.  "We 
have  declai-ed  that  all  which  the  child 
obtains  by  means  of  the  fortune  of  the 
father,  shall,  according  to  the  old  law, 
be  acquired  entirely  for  the  father's 
benefit :  for  what  hardship  is  there  in 
that  which  comes  from  the  fathei"  i-eturn- 
ing  to  him  1  But  of  everything  that  the 
filiusfamilias  acquires  in  any  other 
way,  the  father  shall  have  the  usufruct, 
but  the  son  shall  retain  the  o%vnershii-), 
so  that  another  may  not  reap  the  profit 
of  that  which  the  son  has  gained  by  his 
labor  or  good  fortune. 


Gai.  ii.  87;   C.  \\.  61.  6. 

The  filiusfamilias  could  not,  in  the  strict  law  of  Rome,  have  any 
property  of  his  own.  Sometimes,  however,  the  father  permitted  the 
son  to  have  what  was  called  a  peculium,  that  is,  a  certain  amount  of 
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property  placed  under  his  exclusive  control.  This  pecnlmm  remained 
in  law  the  property  of  the  father,  but  the  son  had  the  disposition  and 
management  of  it  by  his  father's  permission,  and  as  long  as  it  remained 
in  the  sou's  possession  it  was,  as  far  as  regarded  third  persons,  exactly 
like  property  really  belonging  to  the  son  only,  that  is,  they  could  sue 
and  recover  from  him  to  the  extent  of  his  peculium.  (See  Tit.  12.  1 
of  this  Book.)  In  the  early  times  of  the  Empire  a  fdiu^faiailiai  came 
to  have,  under  the  name  of  castrense  peculium,  property  quite  inde- 
pendent of  his  father.  This  castrense  peculium  consisted  of  all  that 
was  given  to  a  sou  vuhen  setting  out  upon  military  service,  or  acquired 
while  that  service  lasted.  This  belonged  to  the  son  as  completely  as 
if  he  had  been  sui  juris,  and  he  had  full  power  of  disposing  of  it 
either  during  his  lifetime  or  by  testament.  Flliifamilias  in  castrensi 
peculio  vice  pairum/amiliarum  funguntur.  (D.  xiv.  6.  2.)  If,  however, 
he  did  not  choose  to  exercise  his  power  of  disposing  of  it  by  testament, 
his  father  took  it  at  his  death,  not  as  succeeding  to  it  ah  intestato,  but 
as  tiie  claimant  of  a  peculium,  (See  Tit.  12.  pr.)  A  further  benefit 
was  extended  to  the  fiUusfamilias  by  the  institution  of  the  guasi- 
eastrense  peculium,  a  privilege  given  to  certain  civil  functionaries, 
correspond iisg  to  tikat  given  by  the  castrense  peculium  to  soldiers. 
Constantine,  by  a  constitution  (C.  xii.  81),  placed  on  the  .footing  of 
the  castrense  peculium,  things  which  a  filiasfamiUas,  who  was  an  officer 
of  the  palace,  received  from  the  emperor  or  gained  by  his  own  economy. 
The  .same  advantage  was  subsequently  extended  to  many  other  func- 
tionaries, as  well  as  to  advocates  and  certain  ecclesiastical  dignitaries. 
The  quasi-castrense  peculium.  must  have  existed  in  the  time  of  Ulpian 
(D.  xxxvi.  1-  1«  6;  xxxvii,  18.  3.  5),  unless  the  passages  in  the  Digest 
in  which  he  alludes  to  it  are  interpolated,  but  under  what  form  it  then 
existed  we  do  not  know.  In  one  respect  it  slightly  differed  from  th« 
castrense  peculium  ;  for  the  power  of  disposing  of  it  by  testament  did 
Kot  always  accompany  it,  but  was  only  given  to  the  more  privileged 
ciasses  of  those  who  were  allowed  to  have  such  a  peculium.  Justinian, 
however,  altered  this,  and  gave  the  power  of  disposing  of  it  by  testa- 
ment to  every  one  who  had  a  quasi-castrense  pecwiium.  (See  Tit.  11.  6.) 
Constantine  also  introduced  another  kind  of  peculium,,  termed  the 
peculium,  ad^MUium.  This  consisted  of  everything  received  by  a 
filiusfajmilias  in  suceeeeding,  whether  by  testatment  or  not,  to  his 
mother.  (C.  vL  60-.  1.)  Subsequent  emperors  included  in  it  all  received 
by  succession  or  as  a  gift  from  maternal  ascendants  (C.  vi.  60.  2),  or  by 
one  of  two  raai'ried  persons  from  tlie  other  (C«  vL  60-  1) ;  and  Justin- 
ian, as  we  'learn  from  the  text,  included  under  the  peculium  adxentitium 
all  that  came  to  the  son  from  any  other  source  than  from  the  father 
iiimseif.     The  father  had  the  usufi'uct  of  the  'peculium,  adxentUium,  and 
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it  was  only  the  ownership  that  was  held  by  the  son.  The  peculkim 
which  came  to  the  son  as  part  of  the  fathers  property,  and  which 
continued  to  belong  to  the  father,  has  been  termed  by  commentators 
profectitiutn,  because  it  comes  {prqfteiscitur)  from  the  father. 

The  pecuUum  in  the  tim.e  of  Justinian,  therefore,  if  po^ofeditinm, 
belonged  to  the  father  ;  in  all  other  cases  it  belonged  to  the  son  ;  but 
the  father  had  the  usufruct  of  i\Q  peculium  adxentitiurriy  while  the  son 
had  as  full  power  over  the  castrense  or  guasi-castrense  pecuUum  as  if  he 
had  been  sui  juris, 

2.  Hoc  quoque  a  nobis  dispositum  est 
et  in  ea  specie  ubi  parens,  emancipando 
liberum,  ex  i-ebus  qme  aequisitionera 
eS'ugiunt,  sibi  tertiam  partem  retinei^e 
si  voluerat,  licentiam  ex  anterioribus 
constitutionibus  habebat,  quasi  pro 
pretio  quodammodo  emancipationis  ;  et 
inhumaniim  quiddam  accidebat>  ut  filiiis 
i-erum  siiarum,  ex  hac  emanoipatione, 
doniinio  pro  parte  tertia  defraudetur,  et 
quod  honoris  ei  ex  emancipatione  addi- 
tum  est,  quod  sui  juris  efFectus  est,  hoc 
psv  i-erura  diminutionem  decrescat. 
Ideoque  statuimus  ut  pai-ens,  pix)  tertia 
eorum  bonorum  parte  dominii  quam 
i-etinere  potei'at,  dimidiam,  non  doniinii 
rerum,  sed  ususfructus  i-etineat ;  ita 
etenim  res  intactse  apud  lilium  i-emane- 
bunt,  et  pater  anspliore  sumnia  fruetur, 
pro  tertia  dimidia  potiturus. 

C.  vi. 


2.  We  bave  aiso  made  soiHe  regTila- 
tions  with  respect  to  the  power  which 
undey  former  constitutions  a  father  had, 
when  erQancipating-  his  children,  of 
deducting  a  third  part  from  the  things 
over  which  he  liad  no  right  of  acquisi- 
tion, as  if  this  were  the  pi"ice  of  the 
emancipation.  It  seemed  very  hard 
that  the  son  should  thus  be  deprived  by 
emancipation  of  a  third  part  of  bis  pro- 
perty^  and  that  vAat  be  gained  in  honoi- 
by  being  emancipated  be  should  lose  in 
fortune.  "We  have  therefore  enacted 
that  the  father,,  instead  of  retaining  li 
third  as  owner,  shall  retain  half  a* 
Yisufructuary.  Thus  the  owneirship  iii 
tl^e  whole  wiil  i"eniain  with  the  son  un- 
impairedy  while  the  father  will  enjoy 
the  benefits  of  a  larger  portion,  tlie 
half,  namely,,  instead  of  the  thircB. 
&1.  &.  3. 


The  usufruct  of  the  father  ovey  things,  tLe  o^wisership  of  wliich>  as 
part  of  the  pecuUum  adventitimrhy  belonged  to  the  son,  would  be  lost  \>j 
emancipation.  It  was  as  an  equivalent  for  this  that  the  property  in  ©ne- 
tliird  of  these  things  was  given  to  the  father  or  emancipation.  Justinian 
subs-titutes  the  usufruct  ©f  one-half  for  the  ownership  of  one-third. 


3.  Item  nobis  acquiritur  quod  servi 
nostri  ex  ti*aditione  nanciscuntur,  sx\'e 
quid  stipulentui",  vel  ex  quaKbet  alia 
causa  acquii"ant :  hoc  enim  nobis  et  igiio- 
i-antibtis  et  invitis  obvenit ;  ipse  enim 
servus  qui  in  potestate  altering  est, 
nihil  suum  habere  potest.  Sed  si  beres 
institutus  sit,  non  alias  nisi  nostn)  jussit 
hei-editatem  adii-e  potest  y  e-t  si  nobis 
jubentibus  adierit,  nobis  feereiiitas  ac- 
quiritui',  perinde  ac  si  nos  ii>si  heredes 
instituti  essemus  ;  et  convenieiitei-  scili- 
cet nobis  legatum  per  eos  acquii-itur. 
Non   solum  autem  propiiettis  per .  eos 


3.  So,  too,  all  that  ©/isr  slaves  acquire 
by  tradition^  ov  stipulatk«i,  or  im  any 
otl^r  way,  is  acquii-ed  for  las  j  and  that! 
even  without  our  knowi'ed'ge  and  against 
our  ^Yisbes.  Fop  tte  sJave  who  is  \\h 
the  power  of  any  one  cannot  biBiself" 
Suave  any tbing-  jss  his  owra..  And  sf  fee  is* 
instituted  heijv  be  cannot  ent&r  on  the 
inheritance  except  by  otir  direetion. 
And  if  he  enters  \>j  oms-  direction  we  ac- 
quT7-e  the  mhei-itanee  exae-tJy  ss  if  we- 
had  oxn"seJ\'es  been  institfsted  beirs. 
Legacies,,  again,  are  equally  acquii-eil 
for  us  by  omr  slavjs..    And  it  is  not  only 
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quos  in  potestate  habemus,  nobis  ac-  the  ownership  which  is  acquired  for  us 
quiritur,  sed  etiam  possessio  ;  cujus-  by  those  whom  we  have  in  our  power, 
cumque  enim  rei  possessionem  adepti  but  also  the  possession.  Eveiything  of 
I'uerint,  id  nos  possidere  videmur  :  unde  which  they  have  obtained  possession  we 
etiara  per  eos  usucapio  vel  longi  teni-  are  considered  to  possess,  and  conse- 
poris  possessio  nobis  accedit.  quently  we  have  through  them  the  ben- 

efits of  usucaj)ion  and  possession  longi 
temjporis. 
Gai.  ii.  87.  89. 

All  that  the  slave  had  belonged  to  his  master ;  and  this  rule  was 
subject  to  no  exceptions  such  as  those  introduced  for  the  benefit  of 
the  Jiliusfmnilias.  The  slave's  pecuUum  was  always  at  the  disposition 
of  his  master,  and  it  made  no  difference  what  was  the  mode  in  which 
he  acquired  :  he  acquii'ed  it  for  his  master,  even  though  his  master  had 
not  consented  or  even  known  of  the  acquisition.  Therefore,  if  the 
slave  received  anything  in  pursuance  of  a  stipulation  (sive  quid  stipu- 
lentur),  he  acquired  it  for  his  master,  although  he  could  not  bind  his 
master  by  promising  anything  to  a  person  who  stipulated  for  anything 
from  Mm.  The  slave  could  not  make  his  master's  condition  worse ; 
and  as  an  inheritance  might  be  more  onerous  than  lucrative,  for  the 
debts  of  the  deceased,  which  the  heir  was  bound  to  pay,  might  exceed 
the  value  of  his  property,  a  slave  was  not  permitted  to  accept  an 
inheritance,  except  by  his  master's  express  command.  A  legacy,  on 
the  other  hand,  could  not  be  otherwise  than  advantageous,  and  there- 
fore a  legacy  given  to  a  slave  immediately  belonged  to  the  master. 
There  was  a  minor  difference  between  the  institution  of  a  slave  as  heir, 
and  a  gift  to  him  of  a  legacy,  which  deserves  mention.  The  right  to  a 
legacy  dated  from  the  death  of  the  deceased  ;  the  right  to  an  inherit- 
ance dated  from  the  time  of  entering  on  an  inheritance.  The  slave, 
therefore,  acquired  a  legacy  for  the  benefit  of  the  master  to  whom  he 
belonged  at  the  time  when  the  deceased  died;  but  a  slave  instituted  heir, 
acquired  for  the  master  to  w^hom  he  belonged  at  the  time  of  entering  on 
an  inheritance.  If,  therefore,  the  slave  changed  masters  or  became 
free  between  these  times,  he  acquired  a  legacy  for  his  former  master, 
but  took  an  inheritance  for  his  new  master,  or,  if  free,  for  himself. 

The  physical  fact  of  possession  might  be  accomplished  through  a 
slave,  but  not  the  intention,  which  was  requisite  for  legal  possession. 
It  was  necessary  that  the  master  should  have  the  intention  of  treating 
the  thing  possessed  by  the  slave  as  if  he  himself  were  the  owner. 
Animo  nostra,  says  Paul,  corpore  etiam  alieno,  possidemus.  (D.  xli.  2.  3. 
12.)  The  master  could  not,  therefore,  acquire  through  the  slave  legal 
possession,  as  opposed  to  mere  detention,  without  his  knowledge  and 
consent,  as  he  could  acquire  ownership  ;  except,  indeed,  when  the 
slave  possessed  a  thing  as  part  of  his  2^eculiurn,  for  then  the  permission 
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to  have  a  peculium  was  considered  as  enabling  the  slave  to  exercise  the 
intention  of  ownership.     (D.  xli.  2.  1.  5.) 

All  that  is  said  here  of  the  slave  may,  with  the  necessary  exceptions 
as  to  the  ]:)ecuUa  castrense,  quasi-castrense  and  adveyititium,  be  said  of  the 
fiUusfamilias,  who  equally  stipulated  for  his  father's  benefit,  could  not 
make  his  father's  position  worse,  took  inheritances  only  under  his 
father's  direction,  received  legacies  for  his  father's  benefit,  and  pos- 
sessed physically,  but  needed  his  father's  animus  possideiidi. 


4.  De  lis  autem  servis  in  quibus  tan- 
tum  usmnfmctum  habemus,  ita  placuit, 
ut  quidquid  ex  re  nosti-a  vel  ex  operibus 
suis  acquirant,  id  nobis  adjiciator ;  quod 
vero  extra  eas  causas  persecuti  sunt, 
id  ad  dominum  proprietatis  pertinetit : 
itaque  si  is  servus  heres  institutios  sit, 
legatumve  quid  ei  aut  donatum  fuerit, 
non  usufructuario  sed  domino  proprie- 
tatis acquiritur.  Idem  placet  et  de  eo 
qui  a  nobis  bona  fide  possidetur,  sive  is 
liber  sit,  sive  alienus  servus  :  quod  enim 
placuit  de  usufructuaiio,  idem  placet  et 
de  bona  fide  possessoi'e  ;  itaque  quod 
extra  istas  duas  causas  acquiritur,  id  vel 
ad  ipsum  pertinet,  si  liber  est,  vel  ad 
dominum,  si  servus  est.  Sed  bonse  fidei 
possessor,  cum  usuceperit  servum,  quia 
eo  modo  dominus  lit,  ex  omnibus  causis 
per  eum  sibi  acquirere  potest ;  fructua- 
rius  vero  usueapere  non  potest,  j)rinu\m 
quia  non  possidet,  sed  habet  jus  uteudi 
fruendi,  delude  quia  scit  servum  alienum 
esse.  Non  solum  autem  proprietas  per 
eos  servos  in  quibus  usumfructum  habe- 
mus vel  quos  bona  fide  possidemiis,  aut 
per  liberam  personam  quad  bona  fide 
nobis  servit,  nobis  acquiritur,  sed  etiam 
possessio.  Loquimur  autem  in  utriusque 
persona  secundum  definitionem  quain 
proxime  exposuimus,  id  est,  si  quam 
possessionem  ex  re  nostra  vel  ex  suis 
operibus  adepti  fuerint. 


Gai.  ii, 


4.  As  to  slaves  of  whom  we  have  only 
the  usufruct,  it  has  been  decided  that 
whatever  they  acquire  by  means  of  any- 
thing- belonging  to  us,  or  by  their  own 
labor,  shall  belong  to  us ;  but  that  all 
they  acquire  from  any  other  source  shall 
belong  to  the  owner.  So  if  a  slave  is 
made  heir,  or  anything  is  given  him  as  a 
legacy  or  gift,  it  is  the  owner,  not  the 
usufructuary,  who  receives  the  benefit 
of  the  acquisition.  It  is  the  same  with 
regard  to  any  one  whom  we  possess  bona 
fide,  w"hether  a  freeman  or  the  slave  of 
another  pei-son  (for  the  ]"ule  with  regard 
to  the  usufructuary  holds  good  with  re- 
gard to  the  bona  fide  possessoi-) :  every- 
thing the  person  possessed  acquires,  ex- 
cept from  one  of  the  two  sources  above 
raentioned,  belongs  to  himself,  if  he  is  a 
freeman,  and  to  his  master,  if  he  is  a 
slave.  When  the  bo)ia  fide  i)ossessor  has 
gained  the  property  in  the  slave  by  usu- 
capion, he,  of  course,  becomes  the  owner, 
and  all  that  the  slave  acquires  is  ac- 
quired for  him.  But  the  usufructuary 
cannot  acquire  by  iise  :  first,  because  he 
has  not  the  possession,  but  only  the 
right  of  usufruct ;  and  secondly,  because 
he  knows  that  the  slave  belongs  to 
another.  It  is  not  only  the  ownership 
that  is  acquired  for  us  by  the  slaves  of 
whom  we  have  the  usufruct,  or  whom 
we  possess  bona  fide,  or  by  a  free  person 
whom  we  employ  as  our  slave  bona  fide  ; 
we  acquire  also  the  possession.  But  in 
saying  this  Ave  must  be  understood,  with 
regard  to  both  slaves  and  freemen,  to 
adhere  to  the  distinction  laid  down  pre- 
viously, and  to  refer  only  to  the  posses- 
sion they  have  obtained  by  means  of 
something  belonging  to  us,  or  by  their 
own  laboi". 
91-94. 
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The  nsafi'uctuaiy  was  entitled  to  the  fruits  of  the  Klave,  that  is,  to 
his  services,  and  to  the  profits  derived  from  letting  out  his  services  to 
others;  but  what  the  slave  acquired  by  stipulation,  gift,  legacy,  or  sim- 
ilar means,  was  no  part  of  the  fruits,  and,  therefore,  did  not  belong  to 
the  usufructuary.  If  the  means  of  acquisition  were  derived  from  the 
usufructuary,  as,  for  instance,  if  the  slave  acquired  by  parting  with 
any  of  the  produce,  then  the  case  would  be  different. 

What  is  true  of  the  usufructuary  is  true  also  of  a  bona  fide  possessor 
either  of  the  slave  of  another,  or  of  a  person,  in  fact,  free,  but  honestly 
believed  to  be  a  slave.  And  the  bona  fide  possessor  has  the  advantage 
over  the  usufructuary  pointed  out  in  the  text,  that  as  he  has  the  posses- 
sion, which  no  usufructuary  can  have,  for  no  usufructuary  intends  to 
treat  the  thing  as  if  he  were  the  owner,  this  possession  may,  if  con- 
tinued long  enough,  give  the  right  of  usucapion  over  a  moveable,  or  of 
possessio  longi  temjjoris  over  an  immoveable. 

.^.  Ex  his  itaque  apparet,   per  liberos  5.  Hence  it    appears  that  we  cannot 

homines   quos    neque   nosti-o  juri  sub-  acquire  by  means  of  Iree  persons  not  in 

jectos  habemus,  neque  bona  tide  possi-  our  power,  or  possessed  by  us  i^OTia  ^(Ze  ; 

demus  ;  item  per  alienos  servos  in  qui-  nor  by  the  slave  of  another,  of  whom 

bus  neque  usumfructum  habemus  neque  we  have  neither  the   usufruct  nor  the 

possessionem   justam,    nulla    ex    causa  possession.     And  this  is  meant,  when   it 

nobis  acquiri   posse.     Et  hoc  est  quod  is  said,  that  nothing-  can  be  acquired  by 

dicitui",  per  extraneam  personam   nihil  means   of  a  stranger ;    except,   indeed, 

acquiri  posse :  excepto  eo  quod  per  li-  that  according  to  the  constitution  of  the 

l)eram  personam,  veluti  iter  pi-ocurato-  emperor  Severus,  possession  may  be  ac- 

rem,  placet  non  solum  scientibus  sed  et  quired  for  us  by  a  free  person,   as  by  a 

ignorantibus  nobis  acquiri  possessionem,  procurator,  not  only  with,  but  even  with- 

secundum  divi  Severi  constitutionem,  et  out  our  knowledge  ;  and  by  this  posses- 

per  hanc  possessionem  etiam  dominium,  sion  we  acquire  the  property,   if  it  was 

si  dominus  fuit  qui  tradidit,  vel  usuca-  the  owner  who  delivered  the  thing,  or 

pionem  aut  longi  temporis  prsescripfion-  the  usucapion  or  prescription  lo?igi  tern 

em,  si  dominus  non  sit.  ■poris,  if  it  was  not. 

Gai.  ii.  95 ;  C.  iv.  27.  1 ;  D.  xli.  1.  20.  2 ;  C.  vii.  32.  1. 

The  rule  of  the  older  law  was  that  no  person  could  be  represented 
peo'  extraneam  personatn,  i.e.  by  a  person  who  was  not  under  his  power, 
in  any  of  those  acts  which  were  regulated  by  the  civil  law.  Thus,  no 
one  could  acquire  the  ownership  of  a  thing  for  another;  if  he  received 
anything,  as,  for  instance,  by  mancipation  or  in  jure  cessio,  although  he 
received  it  expressly  from  another,  still  this  other  person  did  not 
thereby  acquire  the  property  in  the  thing.  But  a  mere_  natural  fact 
such  as  that  of  possession  could  take  place  for  the  benefit  of  one  person 
through  another  person,  if  the  person  for  whose  benefit  the  thing  was 
possessed  had  but  the  intention  of  profiting  by  it,  and  then  this  pos- 
session might  lead  through  usucapion  to  ownership.  If,  however,  a 
person  was  charged  with  the  management  of  the  affairs  of  another,  he 
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could  exercise  an  intention  of  possessing  for  the  benefit  of  the  person 
for  whom  he  acted,  which  a  mere  stranger  could  not;  and  thus  it  was 
possible  non  solum  scientibus  seel  etiam  ignorantihiis,  i.e.  for  persons  who 
did  not  know  ev^en  of  the  fact  of  possession,  to  acquire  legal  possession 
through  an  agent.  But,  though  the  text  would  be  likely  to  mislead  us, 
we  learn  from  the  constitution  of  Severus  and  Antoninus  (C.  vii.  32.  1), 
which  does  not  appear  to  have  made  any  great  change  in  the  law,  that 
usucapion  did  not  commence  until  the  person,  for  whose  benefit  the 
thing  was  possessed,  knew  of  the  possession.  If  the  procurator  received 
possession  from  a  person  who  was  the  owner,  then  it  was  not  a  ques- 
tion of  getting  ownership  by  usucapion,  and  the  ownership  immediately 
passed  to  the  person  for  whom  the  procurator  was  acting,  even  though 
this  person  did  not  know  of  what  was  done.  8i  procurator  rem  mihi 
emerit  ex  mandato  meo  eique  sit  tradita  -meo  nomine,  dominium  mihi,  id  est 
proprietas,  adquiretur  etiam  ignoranti.     (D.  xli.  1.  13.) 


6.  Hactenus  tantisper  admonuisse 
sufficit,  quemadmodum  singulse  res  nobis 
acquirantur ;  nam  legatorum  jus,  quo  et 
ipso  j  are  singula?  i-es  nobis  acquiruntur, 
item  fideicommissorum  ubi  singulse  res 
nobis  relinqtiuntur,  opportunius  inferi- 
OJP«  loco  referenms.  Videamus  itaque 
nunc  quibus  modisper  universitatem  res 
ac(|uiruntur :  si  cui  ergo  heredes  facti 
sumus,  sive  cujus  bonorum  possessionem 
petierimus,  vel  si  quern  arrogaverimus, 
vel  si  cujus  bona  libertatum  consei-van- 
darum  causa  nobis  addicta  fuerint,  ejus 
res  omnes  ad  nos  transeunt.  Ac  pidus 
de  hereditatibus  dispiciamus,  quarum 
duplex  conditio  est,  nam  vel  ex  testa- 
mento  vel  ab  intestato  ad  nos  pertinent ; 
et  pi"ius  est,  ut  de  his  dispiciamus  quse 
ex  testamento  nobis  obveniunt.  Qua  in 
re  necessarium  est  initium  de  ordinandis 
testamentis  exponere. 


Gai.  ii. 


6.  What  we  have  said  respecting  the 
modes  of  the  acquisition  of  particular 
things,  may  suffice  for  the  present.  For 
we  shall  speak  more  conveniently  here- 
after of  the  law  of  legacies,  by  which 
also  we  acquire  property  in  particular 
things,  and  of  fideicommissa,  by  which 
particular  things  ai-e  left  us.  Let  us 
now  speak  of  the  modes  of  acquiring  pe)' 
universitatem.  If  we  are  made  heir,  or 
seek  possession  of  the  goods  of  any  one, 
or  arrogate  any  one,  or  goods  are  ad- 
judged to  us  in  order  to  preserve  the 
liberty  of  slaves,  in  these  cases  all  that 
belonged  to  the  person  to  whom  we  suc- 
ceed passes  to  us.  First  let  us  treat  of 
inheritances,  which  may  be  divided  into 
two  kinds,  according  as  they  come  to  us 
by  testament  or  ab  intestato.  We  will 
begin  with  those  which  come  to  us  by 
testament ;  and  for  this,  it  is  necessary 
in  the  first  place  to  explain  the  formali- 
ties requisite  in  making  testaments. 

97-100. 


We  now  pass  to  the  acquisition  of  a  universitas  rerum,  to  the  cases 
in  which  one  man  succeeded  to  the  persona  of  another,  and  acquired  in 

(See  Introd.  doc.  74.) 


a  mass  all  his  goods  and  all  his  rights 
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Tit.  X.     DE  TESTAMENTIS  ORDINANDIS. 

Testamentum  ex  eo  appellatur,  quod  The  word  testament  is  derived  from 
testatio  mentis  est.  testatio  mentis  ;  it  testifies  the  deteniii- 

nation  of  the  mind. 

D.  xxviii.  1.  1. 

With  respect  to  this  derivation  it  is  scarcely  necessary  to  say  that 
mentum  is  merely  a  termination,  and  not  derived  from  mens.  Ulpian 
{Reg.  20.  1)  gives  as  a  definition  of  a  testament,  mentis  nostra  justa  con- 
testation in  id  sole mniter  facta,  ut  post  mortem  nostram  valeat;  and  Modes- 
tinus  (D.  xxviii.  1.  1)  gives  volimtatis  nostras  justa  sententia  de  eo  quod 
quis  post  mortem  suam  fieri  vuU;  the  v^ovd  justa  implying  in  each,  that, 
in  order  to  be  valid,  the  testament  must  be  made  in  compliance  with 
the  forms  of  law. 

1.  Sed   ut   nihil    antiquitatis    penitus        1.  ITiatnothing-belong^ng- to  antiquity 

ignoretur,  sciendum  est  olim  quidem  duo  may  be  altogether  unknown,  it  is  neces- 

genei'a   testamentorum    in   usu    fuisse :  sary   to   obsei've,    that   formerly    there 

quorum  altero  in  pace  et  in  otic  uteban-  were  two  kinds  of  testaments  in  use  :  the 

tur,  quod  calatis  comitiis  appellabant ;  one  was  employed  in  times  of  peace,  and 

altero,   cum  in  praslium  exituri  essent,  was  named   calatis  comitiis,  the  other 

(juod   procinctum   dicebatur.      Accessit  was  employed  at  the  moment  of  setting 

deinde   tertium    genus    testamentorum,  out  to  battle,  and  was  termed  procinctuvi. 

quod  dicebatur  per  ses  et  libram,  scilicet  A  third  species  was  afterwards  added, 

quia  per  emancipationem,  id  est,  imagi-  called  per  Cbs  et  libram,  being  effected  by 

nariam     quamdam     venditionem,     age-  mancii>ation,  that  is,  an  imaginary  sale 

batur,    qiunque   testibus   et   libripende  in  the  presence  of  five  witnesses,  and  the 

civibus  Romanis  puberibus  prjesentibus,  libripens,  all  citizens  of  Rome,  above  the 

et  eo  qui  familia;  emptor  dicebatur.   Sed  age  of  puberty,  together  with  him  who 

ilia   quidem   priora   duo    genei-a   testa-  \y&^  c&WedihQ  emptor  faviilice..    The  two 

mentoi'um  ex  vetei-ibus  temjioribus   in  former  kinds  of  testaments  fell  into  dis- 

desuetudinem  abierunt ;  quod  vero  per  use  even  in  ancient  times;  and  that  made 

a;s  et  libram  tiebat,  licet  diutius  perman-  per  ces  et  lihraiii  also,  although  it  has 

sit,  attamen  partim  et  hoc  in  usu  esse  continued  longer  in  pi-actice,  has  now  in 

desiit.  part  ceased  to  be  made  use  of. 

Gai.  i:.  101-104. 

When  the  head  of  a  family  died,  the  law  in  ancient  times  deter- 
mined on  whom  his  persona,  that  is,  the  aggregate  of  his  political  and 
social  rights,  should  devolve.  But  we  cannot  say  that  there  w^as  any 
definite  period  of  Roman  history  when  a  man  could  not  make  a  will. 
Originally,  as  we  learn  from  the  text  which  is  borrowed  from  Gaius, 
testaments  were  made  in  the  comitia  calata,  or  in  procindu.  By  calata 
comitia  is  meant  the  comitia  curiata  summoned  {calata)  for  the  despatch 
of  what  we  may  term  private  business.  This  took  place  twice  a  year. 
We  do  not  know  how  far  it  was  open  to  any  one   at  the  meetinif  to 
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oppose  a  testament,  or  whether  the  comitia  merely  registered  the  testa- 
ments declared  in  their  presence.  Subsequently  the  mode  of  making 
testaments  per  obs  et  libram,  that  is,  by  a  fictitious  sale,  was  introduced, 
and  both  this  mode  and  that  of  declaration  before  the  •  comitia  curiata 
were  used  indifferently,  nor  is  there  any  evidence  to  show  that  the  one 
form  w^as  considered  more  appropriate  to  the  patres  than  the  other. 
Only  members  of  the  patrician  gentes  sat  in  the  comitia  curiata,  but  that 
is  no  reason  why  the  plebeians  should  not  have  come  before  these 
comitia  to  declare  their  testaments.  The  Twelve  Tables  declared  uti 
legamt  super  pecunia  tutelate  sua  rei,  ita  jus  esto,  that  is,  every  one's 
testamentary  dispositions  should  be  carried  into  effect,  and  the  neces- 
sity for  the  provision  may  have  arisen  from  some  kind  of  tampering  on 
the  part  of  members  of  the  comitia  with  the  testaments  of  plebeians. 

Procinctus  properly  means  an  army  in  marching  and  fighting 
order.  Procinctus  est  expeditus  et  armatus  exercitus  (Gai.  ii.  101). 
The  testament  is  said  to  be  procinctum,  but  properly  it  ought  to  be  in 
procinctu  factum.  Cicero  speaks  {de  Or.  i.  53)  of  the  testament  in  pro- 
cinctu  as  then  in  use,  and  describes  it  as  made  sine  libra  et  tabulis,  that 
is,  without  the  forms  usual  in  the  testamentum  per  ces  et  libram. 

In  the  testamentum  peii"  CBs  et  libram,  the  hereditas  w^as  sold  by  manci- 
patio  to  the  purchaser.  Originally  the  testator  sold  the  inheritance 
to  the  person  'who  was  really  to  be  the  heir.  The  purchaser,  as  Gains 
expresses  it,  heredis  locum  obtinebat,  and  the  testator  instructed  him  how 
he  wished  his  property  to  be  disposed  of  after  his  death.  But  as  the 
sale  was  irrevocable,  a  testator  might  be  very  glad  to  escape  from  pro- 
claiming an  heir  whose  position  he  could  not  afterwards  affect.  The 
object  was  attained  by  selling  the  inheritance  to  a  third  person  ;  and 
rhefamilice  emptor  came  to  be  thus  a  mere  stranger,  who  was  only 
appointed  dicis  gratia,  to  go  through  the  form  of  sale.  (Gai.  ii.  103.) 
The  process  of  selling  to  this  fictitious  stranger  is  given  at  length  in 
Gains  (ii.  104).  The  testator  summoned  five  witnesses,  and  a  balance- 
holder  {libripens),  and  then  gave  by  mancipation  his  inheritance  to  the 
purchaser.  The  purchaser,  on  receiving  it,  instead  of  using  the  ordi- 
nary form,  pronounced  these  words,  Familiam  pecuniamque  tuam  endo 
mandatam  tutela  custodelague  mea  recipio  eaque  quo  tu  jure  testamentum 
facere  possis  secundum  legem  publicam  hoc  aire  (or,  as  some  added,  anea- 
que  libra)  esto  mihi  empta:  he  then,  after  striking  the  scale  with  it,  gave 
the  piece  of  copper  to  the  testator,  as  the  price  of  the  inheritance.  The 
testator  then  stated  aloud  the  terms  of  his  will,  if  he  wished  to  make 
his  testament  orally,  or  if  he  had  written  down  the  terms  of  his  testa- 
ment he  produced  the  tablets  on  which  his  testament  was  written,  and 
said,  HcBC  ita,  ut  in  his  tabulis  cerisque  scripta  sunt,  ita  do,  ita  Lego,  iia 
testor,  itaque  vos,  Quirites,  testimonium  mihi  perhibetote.  .  This  aiiaouuce- 
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ment  of  his  wishes  was  termed  nuncupatio.  Nuncuparr-.  enf,  poJato 
vominare.  (Gai.  ib.)  The  term  is  properly  applicable  to  the  oral  state- 
ment ;  but  the  expression  of  the  testator's  wishes  was  really  considered 
as  always  made  orally,  as  the  announcement  that  the  written  docu- 
ments contained  a  declaration  of  the  testator's  wishes  was  taken  as  a 
compendious  mode  of  stating  what  those  wishes  were.     (Gai.  iVj.) 

The  concluding  words  of  the  paragraph,  partim  et  hoc  in  uau  esse 
desiit,  allude  to  the  change  above  mentioned  from  a  sale  to  the  real  heir 
to  a  sale  to  a  stranger.  The  sale  became  a  mere  matter  of  form,  and 
the  testament  was  that  which  the  testator  wrote.  When  the  mode  of 
making  testaments  by  the  calata  comitia  fell  into  disuse  we  do  not  know, 
but  probably  at  an  early  time  of  the  Republic.  The  imperial  consti- 
tutions (see  next  Title)  gave  all  soldiers  the  power  of  making  a  testa- 
ment without  observing  the  usual  forms,  and  the  testament  of  soldiers 
under  the  Empire  were  valid,  not  being  made  in  procinctu,  that  is,  by 
virtue  of  the  army  being  regarded  as  an  assembly  of  citizens,  but  by 
the  power  which  was  given  to  each  soldier  of  making  an  informal  testa- 
ment. In  what  way  they  gave  greater  liberty  to  the  soldier  than  the 
old  power  of  making  the  will  in  procinctu  we  cannot  say ;  but  probably 
the  making  of  the  testament  in  procinctu  was  connected  with  the  taking 
of  the  auspices,  and  thus  was  more  liable  to  be  declared  informal. 

2.  Sed  prsedicta  quidem  nomina  testa-  2.  These  three  kinds  of  testament  be- 

mentoi'um   ad    jus  civile   referebantur.  longed  to  the  civil   law,  but   afterwards 

Postea   vero   ex  edicto   prsetoris  forma  another  kind  was    introduced    by    the 

alia  faciendorum   testamentorum   intro-  edict  of  the  prasetor      'By  the  jv^  honor- 

ducta  est ;  jure    enim    honorario  nulla  armm  no  sale  was  necessary,  but  the 

emancipatio  desiderabatur,  sed  septem  seals  of  seven  witnesses   were  sufficient, 

testium    sig-na    sufficiebant,    cum    jure  The  seals  of  witnesses  were  not  required 

civili  signa  testium  non  erant  necessaria.  by  the  civil  law. 

There  was  no  necessity,  as  the  text  tells  us,  that  a  ^vritten  will  made 
in  the  old  form  per  ces  et  libram  should  be  sealed.  After  the  praetorian 
form  of  making  wills  became  usual,  a  senatus-consuUum  provided  (as  we 
learn  from  Paulus,  S.  R.  v.  25.  6)  that  a  written  testament  should  be 
made  on  tablets  of  wax.  These  tablets  were  held  together  at  one 
margin  with  a  wire,  and  in  the  opposite  margin  there  w^as  a  perforation 
made  through  all  the  tablets,  and  through  this  was  passed  a  triple  linen 
thread,  and  then  the  tablets  were  covered  with  w^ax  on  the  outside, 
and  the  witnesses  placed  their  seal  (that  is,  made  a  mark  with  their 
rings)  on  this  external  wax.  It  was  also  customary  for  them  to  write 
their  names,  and  to  state  whose  will  it  was  they  had  witnessed  (D. 
xxviii.  1.  30),  but  this  was  not  a  necessary  part  of  the  form  until  made 
so  by  a  constitution  of  Theodosius  and  Valentinian  (C.  vi.  23.  21). 
This,  constitution  also  pernutted  a  will  to  be  made  in  a  roll,  which,  if 
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the  testator  wished  to  keep  the  terras  secret,  he  might  close  and  seal 
up,  leaving  the  foot  of  the  roll  open,  on  which  the  witnesses  were  to 
put  their  seals  and  subscriptions.  The  testator  was  under  this  consti- 
tution to  subscribe  his  name  or  get  an  eighth  witness  to  subscribe  it  for 
him. 

The  praetor,  as  the  text  informs  us,  permitted  an  heir  instituted  in 
a  testament  to  have  the  inheritance,  even  though  the  form  of  mancipa- 
tion was  not  gone  through.  He  could  not,  indeed,  make  this  person 
heir,  for  it  was  necessary  that  an  heir  should  derive  his  rights  exclu- 
sively from  the  civil  law :  but  he  gave  him  the  honorum  possessi-o,  that  is, 
permitted  him  to  enjoy  exactly  what  he  would  have  enjoyed  if  he  had 
been  properly  constituted  heir,  and  then  usucapion  soon  made  him 
Quiritanian  owner.  (See  Bk.  ii.  Tit.  6.)  The  praetor,  however,  re- 
quired that  the  testament  in  which  he  was  instituted  should  have  been 
made  in  the  presence  and  attested  by  the  seals  of  seven  witnesses. 
This  was  really  the  number  of  witnesses  which  there  would  have  been, 
had  the  form  of  mancipation  been  gone  through,  if  the  Ubripens  and 
familicB  emptor  were  included.  Thus  the  praetor,  while  dispensing  with 
the  mere  form  of  mancipation,  retained  exactly  the  same  check  against 
fraud,  which  that  form  would  have  afforded.     (See  Ulp.  Reg.  28.  6.) 

3.  Sed  cum  paulatim,  tam  ex  usu  horn-  3.  But  when  the  progi'ess  of  society 

inum  quam  ex  constitutionum  emenda-  and  the  imperial  constitutions  had  pro- 

tionibus,  coepit  in  unam   consonantiam  duced  a  fusion  of  the  civil  and  the  prse- 

ius  civile  et  prsetorium  jungi,  constitu-  torian  law,  it  was  established  that  the 

turn  est  ut  uno  eodemque  tempore  (quod  testament  should  be   made   all  at  one 

jus  civile  quodammodo  exigebat)  septem  time,  in  the  presence  of  seven  witnesses 

testibus  adhibitis,  et  subscriptione  tes-  (two  points  required  by  the  civil  law), 

tium  (quod  ex  constitutionibus  inventum  with   the  subscription  of  the  witnesses 

est)  et  ex  edicto  prsetoris  signacula  tes-  (a  formality  introduced  by  the  constitu- 

tamentis  imponerentur  :  ut  hoc  jus  tri-  tions),   and  with  their  seals  appended, 

partitum  esse  videatur,  ut  testes  quidem  according  to   the   edict  of  the   praetor, 

et  eoram  pricsentia  uno  contextu,  testa-  Thus  the  law  of  testament  seems  to  have 

menti  celebrandi  gratia,   a   jure   civili  had  a  triple  origin.     The  witnesses,  and 

descendant ;  subscriptiones  autem  testa-  their  presence  at  one  continuous  time  for 

tons  et  testium  ex  sacrarum   constitu-  the  purpose  of  giving  the  testament  the 

tionum  observatione  adhibeantur,  signa-  requisite  formality,  are  derived  from  the 

cula  autem  et  testium  numerus  ex  edicto  civil  law ;  the  subscriptions  of  the  tes- 

prffitoris.  tator  and  witnesses,  from  the  imperial 

constitutions ;  and  the  seals  of  the  wit- 
nesses and  their  number,  from  the  edict 
of  the  praetor. 

C.  vi.  23.  21. 

The  different  formalities  requisite  were  to  be  gone  through  one  im- 
mediately following  after  another,  so  as  to  make  the  whole  one  trans- 
action. Est  autem  uno  contextu  nullum  actum  alienum  testamento  inter- 
miscere  (D.  xxviii.  1.  21.  3). 
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It.  was  by  the  above-mentioned  constitution,  eTiacted  in  the  reig'ii 
of  Valentinian  the  Third  in  the  East,  and  of  T?ieodof<ins  the  Second, 
his  colleague,  in  the  West,  a.d.  439,  that  the  new  form  of  testament 
described  in  the  text,  and  which  received  the  name  of  teMamentuTn  tri- 
partitum,  was  substituted  for  the  ancient  ones.  But  in  the  West  the 
form  per  ces  et  Libi^am  was  never  quite  superseded,  and  traces  of  it  are 


to  be  found  even  in  the  middle  ages. 


4.  Sed  his  omnibus  a  nostra  constitu- 
tione,  pi'opter  testamentorum  sincerita- 
tera,  ut  nulla  fraus  adhibeatur,  hoc  addi- 
tum  est ;  ut  per  manum  testatoiis  vel 
testium  nomen  heredis  expi-imatur,  et 
omnia  secundum  illius  constitutionis  te- 
norem  pi-ocedant. 


4.  To  all  these  formalities  we  have 
enacted  by  our  constitution,  as  an  a/ldi- 
tional  secuiity  for  the  genuineness  of 
testaments,  and  to  prevent  fraud,  that 
the  name  of  the  heir  shall  be  wiitten  in 
the  handwriting-  eithei*  of  the  testator  or 
of  the  witnesses;  and  that  eveiything 
shall  be  done  according  to  the  tenor  of 
that  constitution. 


C.  vi.  25.  29. 


This  additional  formality,  imposed  by  Justinian,  was   afterwards 
abolished  by  him.     (Nov.  119.  9.) 


f>.  Possunt  autem  omnes  testes  et  uno 
annulo  signare  testamentum.  Quid  enim 
si  sejitem  annuli  ima  sculptura  fuerint, 
secundum  quod  Pomponio  visum  est? 
Sed  et  alieno  quoque  annulo  licet  sig- 
nare. 


5.  All  the  witnesses  may  seal  the  tes- 
tament with  the  same  seal ;  for,  as  Pom- 
ponius  says,  what  if  the  engraving  on  all 
seven  seals  wei-e  the  same  %  And  a  wit- 
ness may  use  a  seal  belonging  to  another 
person. 


D.  xxviii.  1.  22.  2. 


6.  Testes  autem  adhiberi  possunt  ii 
cum  quibus  testamenti  factio  est.  Sed 
neque  mulier,  neque  impubes,  neque 
servus,  neque  furiosus,  neque  mutus, 
neque  surdus,  nee  cui  bonis  interdictum 
est,  nee  is  quern  leges  jubent  improbum 
intestabilemque  esse,  possunt  in  numero 
testium  adhiberi. 


6.  Those  pei-sons  can  be  fatnesses  with 
whom  there  is  testamenti  factio.  But 
women,  persons  under  the  age  of  pu- 
berty, slaves,  madmen,  dumb  persons, 
deaf  persons,  prodigals  restrained  fi-oni 
having  their  property  in  their  power, 
and  persons  declared  by  law  to  be  worth- 
less and  incompetent  to  witness,  cannot 
be  witnesses. 


D.  xxviii.  1.  20.  4.  7 ;  D.  xxviii.  1.  26. 

When  testaments  were  made  per  ces  et  libram,  as  no  one  could  take 
part  in  the  ceremony  of  mancipation  who  did  not  share  in  the  Jus  Qui- 
ritium,  no  peregrinus,  no  one  who  had  not  the  commercium,  could  be  a 
witness  to  a  testament.  It  was  equally  necessary  that  the  seUer,  i.e. 
the  testator,  and  the  purchaser,  that  is  (in  the  old  form),  the  heir, 
should  share  in  the^ws  Quiritium.  And  therefore  no  one  who  had  not 
the  commercium  could  take  any  part  in  the  testamenti  factio^  the  cere- 
mony of  making  a  testament,  either  as  testator,  heir  or  witness ;  and 
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this  was  expressed  by  saying  that  they  were  not  persons  with  whom 
there  was  testamenti  f actio — ^not  persons,  that  is,  with  whom  any  citizen 
could  join  in  such  a  ceremony. 

After  the  heir  had  ceased  to  take  a  part  in  the  ceremony  of  manci- 
pation, there  was  no  longer  any  necessity  for  his  having  those  qualifi- 
cations which  enabled  him  to  join  in  the  ancient  ceremony.  Accord- 
ingly, any  one  who  could  take  under  a  testament,  or  acquire  for 
another,  although  unable  to  make  a  testament,  was  then  said  to  have 
the  testamenti  factio.  An  infant,  for  instance,  a  madman,  or  even  a 
child  born  after  the  testator's  death,  had  the  testamenti  factio  in  the 
sense  of  being  able  to  be  heir  (see  Tit.  19.  4),  and  a  person  might  thus 
have  the  testamenti  factio  in  one  character  without  having  it  in  another. 
He  could  be  heir,  and  yet  be  unable  to  be  a  testator  or  a  witness. 

Women  could  take  no  part  in  such  a  solemn  legal  act  as  mancipation, 
and  therefore  could  not  be  witnesses  ;  nor  could  women  make  wills  if 
in  the  power  of  their  father,  or  in  the  manus  of  their  husband.  If  they 
were  not  in  potestate,  nor  in  manu,  they  could  make  a  will,  provided 
that  the  will  was  confirmed  by  the  auctoritas  of  their  tutor.  By  a  ficti- 
tious sale,  however,  coemptio  fducice  causa,  a  woman  could  free  herself 
from  the  power  of  her  tutor,  and  then  she  could  make  a  will  independ- 
ently of  him.  Infants  and  slaves  could  acquire  by  mancipation  for 
those  in  whose  power  they  were,  but  could  not  be  witnesses.  The 
prodigus  cui  bonis  interclictum  est  was  prevented  from  using  his  rights 
of  commercium,  and  therefore  could  not  take  part  in  a  mancipation. 
(D.  xxviii.  1.  18.)  The  mutus  had  not  the  testamenti  factio,  because  he 
could  not  utter  the  words  of  the  nuncupatio,  and  the  surdus  also  had 
not  the  testamenti  factio,  because  he  could  not  hear  the  words  of  the  emptor 
familiar.  (Ulp.  Frag.  20.  13.)  By  the  later  law,  however,  provision 
was  made  for  giving  validity  to  the  wills  of  the  deaf  and  dumb.  (See 
infra,  Tit.  12.  3.) 

A  person  who  was  made  intestahilis  for  a  crime  could  neither  make  a 
testament  nor  take  part  in  the  making  of  one.  Among  such  persons 
were  those  condemned  for  libel,  ob  carmen  famosum  (D.  xxviii.  1. 18. 1), 
for  spoliation,  repetundarum  (D.  xxii.  5.  15),  or  adultery  (D.  xxii.  5. 
14) ;  or  who,  having  acted  as  witnesses  to  a  will,  afterwards  refused  to 
acknowledge  their  signature  and  seal.     (Theoph.  Paraphr.) 

7.  Sed  cum  aliquis  ex  testibus  testa-  7.  A  witness,  who  was  thought  to  be 

menti  quidem  faciendi  temxiore  liber  ex-  free  at  the  time  of  making  the  testament, 

istimabatur,  postea  vero  servus  apparuit,  was  afterwards  discovered  to  be  a  sla^■e, 

tam  divus  Hadrianus  Catonio  Vero  quam  and  the  Emperor  Hadrian,   in  his  res- 

pbstea  divi  Severus  et  Antoninus  rescrip-  cript  to  Catonius  Verus,  and  afterwai-ds 

sei-unt,  subvenire  se  ex  sua  liberalitate  the  Emperors  Severus  and  Antoninus  by 

testamento,  ut  sic  habeatur  atque  si  ut  rescript,  declared,  that  they  would  ai(i 

oportet  factum  esset ;  cum  eo  tempore  such  a  defect  in  a  testament,  so  that  it 
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quo  testamentum  signaretur,  omnium 
consensu  hie  testis  liberorum  loco  fuerit, 
neque  quisquam  esset  qui  status  ei  quse- 
Btionem  moveret. 


should  be  considered  as  valid  aa  if  made 

quite  regTilarly  ;  since,  at  the  time  when 
the  testament  was  sealed,  this  wtness 
was  commonly  considered  a  free  man, 
and  there  was  no  one  to  contest  his  atatua. 
C.  vi.  23.  1. 


Regard  was  had  only  to  what  was  the  condition  of  witnesses  at  the 
time  of  signature,  not  at  that  of  the  death  of  f.he  testator.  (D.  xxviii. 
1.  22.  1.) 


8.  Pater  nee  non  is  qui  in  potestate 
ejus  est,  item  quo  fi-atres  qui  inejusdem 
pati'is  potestate  sunt,  utrique  testes  in 
uno  testamento  fieri  possunt ;  quia  nihil 
nocet  ex  una  domo  plures  testes  alieno 
negotio  adhiberi. 


8.  A  father,  and  a  son  under  his  pow- 
er, or  two  brothers  under  the  power  of 
the  same  father,  may  be  witnesses  to  the 
same  testament  ;  for  nothing-  prevents 
several  persons  of  the  same  family  being 
witnesses  in  a  matter  which  only  con 
cerns  a  stranger. 


No  one  of  the  same  family  with  the  testator  or  heir  could  be  a  wit- 
ness to  the  testament,  a  family  comprising,  in  this  sense,  the  head  and 
those  under  his  power ;  for  they  had  so  intimate  a  connection  with  each 
other  that  they  might  be  said  to  be  witnesses  for  themselves,  if  they 
were  witnesses  for  each  other. 


9.  In  testibus  autem  non  debet  esse, 
qui  in  potestate  testatoris  est.  Sed  et  si 
filiusfamilias  de  castrensi  peculio  post 
missionem  faciat  testamentum,  nee  pater 
ejus  reete  adhibetur  testis,  nee  is  qui  in 
potestate  ejusdem  patris  est ;  reproba- 
tum  est  enim  in  ea  re  domestieum  testi- 
monium. 

Gai.  ii. 


9.  But  no  person  under  power  of  the 
testator  can  be  a  witness.  And  if  a.  fili- 
usfamilias makes  a  testament  giving  his 
ca,strense  peci.t,liiivi,  after  lea\'ing  the 
army,  neither  his  father,  nor  any  one  in 
power  of  his  fathei",  can  be  a  %vitness. 
For,  in  this  case,  the  law  does  not  allow 
of  the  testimony  of  a  member  of  the 
same  family. 

105,  106. 


This  had  been  a  point  on  which  the  jurists  were  disagreed.  Justinian 
here  follows  the  opinion  of  Gains  (ii.  106),  rejecting  that  of  Ulpian  and. 
Marcellus.  (D,  xxviii.  1.  20.)  The  question  could  only  arise  respect- 
ing a  testament  made  post  missionem,  as,  if  it  were  raade  during  service, 
it  would  be  entitled  to  the  exemptions  accorded  to  military  testaments. 


10.  Sed  neque  heres  scriptus  neque  is 
qui  in  potestate  ejus  est,  neque  pater 
ejus  qui  eum  habet  in  potestate,  neque 
fratres  qui  id  ejusdem  patris  potestate 
sunt,  testes  adhiberi  possunt,  quia  totum 
hoe  negotium  quod  agitur  testamenti 
ordinandi  gratia,  creditur  hodie  inter 
testatorem  et  heredem  agi :  licet  enim 
16 


10.  No  person  irstituted  heir,  nor  any 
one  in  subjection  to  him,  nor  his  father, 
in  whose  power  he  is,  nor  his  brothei-s 
under  powei-  of  the  same  father,  can  be 
witnesses;  for  the  whole  business  of 
making-  a  testament  is  in  the  present 
day  considered  a  transaction  between 
the  testator  and  the  heir.     But  formerly 
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totum  jus  tale  conturbatum  fuerat,  et 
veteres  quidem  familise  emptorem  et  eos 
qui  per  potestatem  ei  coadunati  fiierant, 
testimoniis  repellebant,  heredi  et  iis  qui 
per  potestatem  ei  conjuncti  fuerant,  con- 
cedebant  testimonia  in  testamentis  pvse- 
stare.  Licet  ii  qui  id  permittebant,  hoc 
jui-e  minime  abutieos  debei'e  suadebant. 
Tamen  nos  eamden  observationem  corri- 
gentes,  et  quod  ab  illis  suasum  est  in 
legis  necessitate!!!  transferentes,  ad  i!i!i- 
tationem  pristini  familise  emptoris,  !!aei"i- 
to  nee  heredi  qui  imaginem  vetustissi!ni 
familise  emptoris  obtinet,  nee  aliis  per- 
sonis  quae  ei,  ut  dictum  est,  conju!!ctse 
sunt,  licentiam  concedimus  sibi  quodam- 
modo  testimonia  pr8esta!"e :  ideoque  nee 
ejusmodi  veteres  constitutiones  !!Ostro 
codici  inseri  peri!iisimns. 


there  was  gi-eat  confusion ;  for  although 
the  ancients  would  never  admit  the  testi- 
mony of  i\xe  faviiliw  etiiptor,  nor  of  any- 
one connected  with  him  by  the  ties  of 
patria  potestas,  yet  they  admitted  that 
of  the  heir,  and  of  persons  connected 
with  him  by  the  ties  of  patria  potestas, 
only  exhorting  them  not  to  abuse  their 
privilege.  We  have  corrected  this, 
making  illegal  what  they  endeavO!'ed 
to  prevent  by  persuasion.  For,  in  imi- 
tation of  the  old  law  i-especting  the  fami- 
lioB  emptor,  we  refuse  to  permit  the  heii-, 
who  now  represents  the  ancient  famU'uB 
emptor,  or  any  of  those  connected  with 
the  heir  by  the  tie  of  patria  potestas,  to 
be,  so  to  speak,  witnesses  in  their  own 
behalf;  and  accoi'dingly  we  have  not 
suffered  the  constitutions  of  preceding 
emperors  on  the  subject  to  be  inserted 
in  our  code. 


Gai.  ii.  108. 

When  the  heir  had  ceased  to  be  the  familice  emptor,  he  was  no  party 
to  the  transaction,  and  therefore,  it  was  considered,  he  could  be  a 
witness.  Gains  (ii.  108)  reprobates  the  custom,  and  Justinian  here 
pronounces  it  illegal.  Under  his  legislation,  there  being  no  longer  any 
familicB  emptoo\  the  whole  transaction,  to  use  the  language  of  the  ancient 
mode,  was  between  the  testator  and  the  heir. 


11.  Legatariis  autem  et  fideicommis- 
sai'iis,  quia  non  jui'is  successoi-es  sunt, 
et  aliis  personis  quae  eis  conjunctse  sunt, 
testimoi!ium  non  denegavin!us.  Imo  in 
quadam  nostra  constitutione  et  hoc  speci- 
aliter  concessimus,  et  multo  magis  iis 
qui  in  eoi-um  potestate  sunt,  vel  qui  eos 
habeT!t  in  potestate,  hujusmodi  licentiam 
dai!!us. 

Gai. 


11.  But  we  do  not  refuse  the  testimony 
of  legatees,  or  persons  taking  fideicom- 
missa,  or  of  persons  connected  with 
them,  because  they  do  not  succeed  to 
the  rights  of  the  deceased.  On  the  con- 
ti-ary,  by  one  of  our  constit!itioi!S  we 
have  specially  granted  them  this  pi-ivi- 
lege  ;  and  we  give  it  still  more  readily 
to  persons  in  their  power,  and  to  those 
in  whose  power  they  are. 

ii.  108. 


It  would  appear  that  the  objection  of  his  being  interested,  which 
would  make  the  heir  an  unfit  witness,  might  also  have  been  urged 
against  the  legatee;  but  the  legatee  was  admitted  as  a  witness  on  the 
technical  ground  of  his  not  being  the  successor  of  the  testator.  The 
inheritance  was  not  transmitted  to  him,  and  he  was  thus  looked  on  as 
a  stranger. 

By  the  Senattis-consuUum  Lihonianum,  passed  in  the  regin  of  Tibe- 
rius, A.D.  16,  it  was  provided  that  if  a  man  wrote  a  testament  for 
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another,  everything  which  he  wrote  in  his  own  favor  should  be  null. 
He  could  not,  therefore,  make  himself  a  tutor  (D.  xxvi.  2.  29),  an  heir, 
or  a  legatee.     (D.  xxxiv.  8.) 


12.  Nihil  autem  interest,  testamentum  12.  It  is  immaterial,  whether  a  te.st.a- 
in  tabulis  an  in  chartis  membranisve,  ment  be  written  upon  a  tablet,  upon 
.._i  : — 1;„  ™„i„-^„  £„t  paper,   parchment,   or  any   other  sub- 

stance. 
D.  xxxvii.  11.  1. 


vel  in  alia  materia  fiat. 


13.  Sed  et  unum  testamentum  pluribus 
codicibus  conficere  quis  potest,  secun- 
dum obtinentem  tamen  observationem 
omnibus  factis :  quod  interdum  etiam 
necessarium  est,  velutl  si  quis  naviga- 
turus  et  secum  ferre  et  domi  relinquere 
judiciorum  suorum  contestationem  velit, 
vel  propter  alias  innumerabiles  causas 
quae  humanis  necessitatibus  imminent. 


13.  Any  pei"Son  may  execute  any 
number  of  duplicates  of  the  same  testa- 
ment, each,  however,  being  made  with 
prescribed  forms.  This  may  be  some- 
times necessary ;  as,  for  instance,  when 
a  man  who  is  going  a  voyage  is  desirous 
to  carry  with  him,  and  also  to  leave  at 
home,  a  memorial  of  his  last  wishes; 
or  for  any  other  of  the  numberless  rea- 
sons that  may  aiise  from  the  various 
necessities  of  mankind. 


D.  xxviii.  1.  24. 


Each  codex  was  an  original  testament,  valid  only  if  itself  made  w^ith 
all  the  solemnities  which  would  have  been  requisite  had  it  been  the 
only  one. 


14.  Sed  hsec  quidem  de  testamentis 
quse  in  scriptis  conficiuntur.  Si  quis 
autem  sine  scriptis  voluerit  ordinai'e 
jure  civili  testamentum,  septem  testibus 
adhibitis  et  sua  voluntate  coram  eis 
nuncupata,  sciat  hoc  perfectissimum 
testamentum  jure  civili  firmumque  con- 
stitutum. 


14.  Thus  much  may  suffice  concerning 
written  testaments.  But  if  any  one 
wishes  to  make  a  testament,  valid  by 
the  civil  law,  without  writing,  he  may 
do  so,  if,  in  the  presence  of  seven  wit- 
nesses, he  verbally  declai-es  his  wishes, 
and  this  will  be  a  testament  perfectly 
valid  according  to  the  civil  law,  and 
confirmed  by  imperial  constitutions. 


Thus  a  testator  under  the  legislation  of  Justinian  might  either  make 
his  testament  according  to  the  form  described  in  paragraph  3,  or 
orally  before  seven  witnesses. 

ISvxi  voluntate  nuncupata.  The  word  nuncupatio  was  originally  used 
to  express  the  declaration  of  the  testator's  intentions,  w^hether  the 
testament  w^as  written  or  not ;  but  later  usage  appropriated  the  term 
nuncupata  to  testaments  where  there  was  no  written  will,  and  where 
the  testator  declared  his  wishes  orally 
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Tit.  XI.     DE    MILITARI   TESTAMENTO. 


Supradicta  diligens  observatio,  in 
oiviinandis  testamentis,  militibus  prop- 
ter nimiam  impei'itiam  constitutionibus 
principalibus  remissa  est ;  nam  quamvis 
ii  neque  legitimum  numerum  testium 
adhibuerint  neque  aliam  testamentorum 
solemnitatem  observaverint,  recte  nihi- 
lominus  testantur :  videlicet,  cuna  in  ex- 
peditionibus  occupati  sunt,  quod  merito 
nostra  constitutio  introduxit.  Quoquo 
enim  modo  voluntas  ejus  suprema  in- 
veniatur,  sive  scripta  sive  sine  scrip- 
tura,  valet  testamentum  ex  voluntate 
ejus.  lUis  autem  temporibus,  per  qufe 
citra  expeditionum  necessitatein  in  aliis 
locis  vel  suis  sedibus  degunt,  minima 
ad  ^^ndicandum  tale  privilegium  adju- 
vantur;  sed  testari  quidem,  etsi  filii- 
familiarum  sunt,  propter  militiam  con- 
ceduntur,  jure  tamen  communi,  eadem 
observatione  et  in  eomm  testamentis 
adhibenda,  quam  et  in  testamentis 
paganorum  proxime  exposuimus. 


The  necessity  for  the  observance  of 
these  formalities  in  the  construction  of 
testaments,  has  been  dispensed  with  by 
the  imperial  constitutions,  in  favor  of 
military  persons,  on  account  of  their 
excessive  unskiifulness  in  such  matters. 
For,  although  they  neither  employ 
the  legal  number  of  witnesses,  nor  ob- 
serve any  other  requisite  solemnity,  yet 
their  testament  is  valid,  but  only  if  made 
while  they  are  on  actual  service,  a  pro- 
viso introduced  by  our  constitution  with 
good  reason.  Thus  in  whatever  manner 
the  wishes  of  a  military  person  are 
expressed,  whether  in  writing  or  not, 
the  testament  prevails  by  the  mere 
force  of  his  intention.  But  during  the 
times  when  they  are  not  on  actual  ser- 
vice, and  live  at  their  own  homes,  or  else- 
where, they  are  not  permitted  to  claim 
this  privilege.  A  soldier,  although  a 
filiusfainilias,  gains  from  military  ser- 
vice the  power  of  making  a  testament ; 
but,  in  this  case,  the  same  formalities 
are  required  to  be  observed,  as  we 
above  explained  to  be  necessary  for 
the  testaments  of  civilians. 

Gai.  ii.  109  ;   C.  vi.  21.  17. 

The  privilege  of  making  valid  testaments,  independent  of  any 
formality,  was  one  given  to  soldiers,  among  many  others  of  a  similar 
kind,  rather  as  a  special  favor  to  them  than  from  any  consideration 
for  their  nlmia  imperitia.  It  dates  from  the  time  of  Julius  Csesar,  who 
granted  it  as  temporary  concession.  It  was  made  a  general  rule  by 
Nerva,  and  confirmed  by  Trajan.  If  the  testament  of  a  soldier  were 
written,  no  witness  was  necessary ;  but  if  not,  it  is  doubtful  whether 
one  witness  was  sufficient  to  prove  it ;  probably  one  witness  sufficed, 
although  the  law,  at  any  rate  after  the  time  of  Constantine,  required, 
as  a  general  rule,  that  two  witnesses  at  least  should  be  produced  in 
every  case.  (D.  xxii.  5.  12;  D.  xlviii.  18.  17.)  A  soldier  in  the 
power  of  a  father  might  make  a  testament  disposing  of  his  cas- 
treme,  and  under  Justinian,  his  quasi  castrense  peculium.  If  he  made 
it  while  on  service,  he  need  observe  no  formality  in  making  the  testa- 
ment; if  he  did  not  make  it  while  on  service,  he  was  bound  to 
observe  the  usual  formalities.  (Gai.  ii.  106.)  The  concluding  words  of 
the  section  are  meant  to  express  that  it  was  by  military  service  that 
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the  filiusfamilias  gained  the  j)Ower  of  disposing  at  any  time  of  liis 
peculium  castrense,  but  that  this  general  right,  unless  the  soldier  was 
on  service,  had  to  be  exercised  with  the  observance  of  the  usual  forms. 
Whether  before  the  time  of  Justinian  the  soldier  could  make  a  military 
testament  when  not  serving  on  a  campaign  is  doubtful. 


1,  Plane  de  testamentis  militum  divus 
Trajanus  Statilio  Severe  ita  rescripsit : 
*  Id  pi-ivilegium  quod  militantibus  datum 
est,  ut  quoquo  modo  facta  ab  iis  testa- 
menta  rata  sint,  sic  intelligi  debet,  ut 
ntjque  prius  constare  debeat  testa- 
mentum  factum  esse,  qiiod  et  sine  scrip- 
tnra  a  non  militantibus  quoque  tieri  po- 
test. Is  ergo  miles  de  cujus  bonis  apud 
te  quJBritur,  si  convocatis  ad  hoc  homini- 
bus  ut  voluntatem  suam  testaretur,  ita 
locutus  est  ut  declararet  quem  vellet  sibi 
heredem  esse,  et  cui  libertatem  tiibuei'e, 
potest  videri  sine  scripto  hoc  modo  esse 
testatus,  et  voluntas  ejus  rata  habenda 
est.  Ceterum,  si  (ut  plerumque  ser- 
monibus  fieri  solet)  dixit  alicui.  Ego  te 
heredem  faeio,  aut  bona  mea  tibi  relin- 
quo,  non  opertet  hoc  pro  testamento 
observari :  nee  uUorum  magis  interest 
quam  ipsorum  quibus  id  privilegium 
datum  est,  ejusmodi  exemplum  non  ad- 
mitti ;  alioquin  non  difJicultur  post  mor- 
tem alicujus  militis  testes  existerent,  qui 
affirmarent  se  audisse  dicentem  aliquem 
i-elinquere  se  bona  cui  visum  sit,  et  per 
hoc  vera  judicia  subverterentui'.' 


D.  xxix, 


1.  The  Emperor  Trajan  wrote  as  fol- 
lows, in  a  rescript  to  Statilius  Severus, 
with  respect  to  military  testaments : 
'  The  privilege,  given  to  militai-y  per- 
sons, that  their  testaments,  in  whatever 
manner  made,  shall  be  valid,  must  be 
understood  as  meaning  that  it  must  first 
be  clear  that  a  testament  has  been  made 
(a  testament  may  be  made  without  writ- 
ing even  by  persons  not  on  military  ser- 
vice). If,  then,  it  appeara  that  the 
soldier,  concerning  whose  goods  the 
action  before  you  is  now  brought,  did, 
in  presence  of  witnesses,  called  expressly 
for  the  purpose,  declare  who  he  wished 
should  be  his  heir,  and  to  what  slave  he 
wished  to  give  freedom,  he  shall  be  con- 
sidered to  have  made  in  this  way  a  tes- 
tament without  writing,  and  effect  shall 
be  given  to  his  wishes.  But  if,  as  is 
often  the  case  in  the  course  of  conversa- 
tion, he  said  to  some  one,  *'  I  appoint 
you  my  heir,"  or,  "  I  leave  you  all  my 
estate,"  such  words  must  not  be  regarded 
as  a  testament.  No  one  is  more  inter- 
ested than  soldiers  themselves  that  such 
a  precedent  shall  not  be  admitted ;  other- 
Nvise  it  would  not  be  difficult  to  procure 
witnesses  who,  after  the  death  of  a  sol- 
dier, would  affirm  that  they  had  heard 
him  bequeath  his  estate  to  whomever  they 
pleased  to  name ;  and  thus  the  real  inten- 
tions of  soldiers  might  be  defeated.' 

,  1.  24. 


Convocatis  ad  hoc  hominibus.  There  was  no  necessary  ceremony  of 
calling  witnesses.  If  there  was  but  proof  of  what  the  soldier's  wishes 
were,  and  that  he  had  declared  them  while  on  service,  that  was  enough. 

2.  Quinimo  et  mutus  et  surdus  miles  2.  A  soldier  though  dumb  and  deaf 
testamentum  facere  potest.  may  make  a  testament. 

D.  xxix.  1.  4. 

It  might  happen,  as  Theophilus  suggests,  that  a  soldier,  incapaci- 
tated for  actual  service  by  becoming  deaf  or  dumb,  might  yet  not  have 
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received  his  missio  causaria  (discharge  for  an  accidental  reason).  A 
tes'tament  made  by  him  in  the  interval  between  his  loss  of  capacity 
and  his  discharge  would  be  considered  entitled  to  all  the  privileges 
of  a  military  testament. 


3.  Sed  hactenus  hoc  illis  a  principali- 
bus  constitutionibus  conceditur,  qua- 
tenus  militant  et  in  castris  deg-unt.  Post 
missionem  vero  veterani,  vel  extra  casti'a 
alii  si  faciant  adhuc  miiitantes  testamen- 
tum,  coinmuni  omnium  civium  Romano- 
I'um  jure  facere  debent ;  et  quod  in  cas- 
tris fecerint  testamentum,  non  communi 
jure,  sed  quomodo  voluerint,  post  niis- 
sionem  inti'a  annum  tantum  valebit. 
Quid  ergo  si  intra  annum  decesserit, 
conditio  autem  heredi  adscripta  post 
annum  extiterit  ?  An  quasi  militis  tes- 
tamentum valeat?  Et  placet  valere 
quasi  militis. 


3.  This  privilege  is  only  granted  by 
the  imperial  constitutions  to  militaiy 
men,  as  long  as  they  are  on  service,  and 
live  in  the  camp.  Therefore,  veterans 
after  their  discharge,  or  soldiei-s  not  in 
the  camp,  can  only  make  their  testa- 
ments by  observing  the  forms  required 
of  all  Roman  citizens.  And  if  a  testa- 
ment be  made  in  the  camp,  and  the 
solemnities  of  the  law  are  not  observed, 
it  will  continue  valid  only  for  one  year 
after  discharge  from  the  army.  Sup- 
pose, thei-efore,  a  soldier  should  die 
within  a  year  after  his  discharge,  but 
the  condition  imposed  on  the  heir  should 
not  be  accomplished  until  after  the  year, 
would  his  testament  be  valid,  on  the 
analogy  of  the  testament  of  a  soldier  1 
"We  answer,  it  would  be  so  valid. 

D.  xxix.  1.  38,  pr.  and  1. 


A  soldier  enjoyed  the  privilege  of  making  a  military  testament 
while  his  name  was  inscribed  on  the  list  of  the  army  (in  numeris),  and 
also  for  a  year  after  it  had  been  taken  off,  but  this  only  provided  he 
were  not  discharged  igiiominicB  causa.  (D.  xxix  1.  38).  The  doubt  as 
to  the  validity  of  a  military  testament,  containing  a  condition  under 
the  circumstances  mentioned  in  the  text,  arose  from  the  doctrine  of 
Roman  law,  that  when  the  institution  of  the  heir  was  conditional,  the 
operation  of  the  testament  dated  from  the  accomplishment  of  the  con- 
dition, not  from  the  death  of  the  testator.  If,  therefore,  the  soldier 
died  within  a  year  after  he  had  quitted  the  service,  but  the  condition 
was  not  accomplished  until  the  year  was  expired,  the  testament  did 
not,  strictly  speaking,  take  effect  within  the  year ;  and  therefore  Jus- 
tinian removes  a  difficulty  which  a  rigorous  adherence  to  the  letter  of 
the  law  suggested. 


4.  Sed  et  si  quis  ante  militiam  non 
jure  fecit  testamentum,  et  miles  factus 
et  in  expeditione  degens  resignavit  illud 
et  qufedam  adjecit  sive  detraxit,  vel 
alias  manifesta  est  militis  voluntas  hoc 
valere  volentis,  dicendum  est  valere  hoc 


4.  If  a  man,  before  becoming  a  sol- 
dier, has  made  his  testament  irregularly, 
and  afterwards,  while  on  service,  opens 
it,  and  adds  something  or  strikes  some- 
thing out,  or  in  any  othei-  way  makes 
his  wish   manifest   that   this   testament 
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tostamentum  (^uasi  ex  nova  militis  volun-     Bhould  he  valid,  it  must  be  pronounced 
tate.  to  be  so,  as  >)ein^,  in  fa<;t,  a  new  t««ta«- 

ment  made  by  a  soldier. 
D.  xxix.  1.  20.  1. 

If  the  soldier  manifested  his  intention  of  adhering  to  the  disposi- 
tions of  his  old  testament,  this  was  as  much  a  fresh  expression  of  his 
wishes  as  if  he  had  made  a  new  testament.  If  he  was  altogether  silent 
on  the  subject,  an  informal  testament  made  before  his  becoming  a 
soldier  was  not  valid,  as  it  was  necessary  that  there  should  be  a  posi- 
tive declaration  of  his  wishes  made  while  he  was  on  service  to  make 
his  testament  valid  as  a  military  one. 

5.  Denique  et  si  in  adrog-ationem  da-  5.  If  a  soldier  is  given  in  arrogation, 
tus  fuerit  miles,  vel  filiusfamilias  eman-  or,  being-  a  fUlusfamilias,  is  emancipa- 
cipatus  est,  testamentum  ejus  quasi  ex  ted,  his  testament  is  valid  as  though  by 
nova  militis  voluntate  valet,  nee  videtur  a  new  expression  of  the  wishes  of  a  sol- 
capitis  deminutione  irritum  fieri.  dier ;  and  is  not  considered  as  invali- 
dated by  the  capitis  deminutio  he  has 
undergone. 

D.  xxxix.  i.  22,  23. 

By  the  law  of  Rome  every  testament  became  void,  irritum,  by  the 
testator,  after  its  execution,  suffering  any  of  the  three  kinds  of  capitis 
deminutio.  With  soldiers  it  was  otherwise ;  their  testament  was  not 
invalidated  by  undergoing  either  of  the  two  greater  kinds  of  deminutio, 
if  it  was  merely  for  an  infraction  of  military  law  that  they  were  con- 
demned to  a  punishment  involving  either  of  these  kinds  of  alteration 
of  status.  (D.  xxviii.  3.  6.  6.)  Nor  was  it  ever  invalidated  by  their 
undergoing  the  third  and  least  kind.  The  will  of  the  soldier  was  sup- 
posed to  be  exercised  so  as  to  declare  his  wish  that  the  old  testament 
should  be  valid  {quasi  ex  nova  militis  voluntate) ;  and  in  this  case  it  does 
not  appear  that  any  positive  declaration  of  such  a  wish  was  necessary. 
His  testament,  made  previous  to  his  change  of  status,  was  effectual,  to 
the  fullest  extent  it  could  be  in  the  new  position  he  occupied.  The 
testament  made  by  a  paterfamilias  respecting  his  property  became, 
after  arrogation,  an  effectual  disposition  of  his  castrense  peculiura  ;  and 
one  made  by  a  filiusfamilias  respecting  his  castrense  pecvlium  became, 
after  emancipation,  an  effectual  disposition  of  all  his  property. 

6.  Sciendum  tamen  est  quod,  ad  ex-  6.  We  may  here  observe,  that,  in  inu- 
emplum  castrensis  peculii,  tarn  anterio-  tation  of  the  castrense  pec-itUum,  both  old 
res  leges  quam  principales  constitutio-  laws  and  imperial  constitutions  have 
nes  quibusdam  quasi  castrensia  dede-  permitted  certain  persons  to  have  a 
rant  peculia  et  horum  quibusdam  per-  quasi-castrense  pecuUum,  and  some  of 
missum  erat  etiam  in  potestate  degenti-  these  persons  have  been  permitted  to 
bus  testari.  Quod  nostra  constitutio  dispose  of  this  peculium  by  testament, 
latius  extendens  permisit   omnibus,   in  although   they   were  in  the   power    of 
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his  tantummodo  peculiis,  testari  quidem  another.  Our  constitution  has  extended 
sed  jure  communi.  Cujus  constitutionis  this  permission  to  all  those  who  have 
tenure  perspecto,  licentia  est  nihil  eorum,  this  kind  of  peculium,  but  their  testa- 
quse  ad  prsefatum  jus  pertinent,  igno-  ments  must  be  made  with  the  ordinary- 
rare,  formalities.  By  reading  this  constitu- 
tion a  pei'son  may  leai-n  all  that  I'elates 
to  the  privilege  we  have  mentioned 

We  must  not  suppose,  from  the  expression  anteriores  leges,  that  the 
peculium  guasi-castrense  belongs  to  a  time  of  law  when  leges  were  really 
made.  It  is  even  doubtful,  as  we  have  said  before,  whether  the  pas- 
sages in  which  it  is  mentioned  by  Ulpian,  the  only  writer  before  Con- 
stantino who  is  supposed  to  refer  to  it,  are  genuine.  (See  note  on  Tit. 
9.  1.) 

Horum  quibusdam.  The  right  of  disposing  by  testament  of  the 
quasi-castrense  peculium  had,  before  Justinian,  been  granted  only  to 
certain  privileged  classes,  such  as  consuls  and  presidents  of  provinces, 
among  those  who  were  permitted  to  hold  this  kind  of  peculium.  (C. 
iii.  28.  37.)     Justinian  granted  it  to  all.     (C.  vi.  22.  12.) 

It  is  to  be  observed,  that  soldiers  had  other  testamentary  privileges 
besides  those  mentioned  in  the  text.  They  could  institute  as  heirs 
persons  who  were  generally  incapacitated,  such  as  those  who  had  been 
deportati,  or  who  were  peregrini.  (Gai.  ii.  110.)  They  were  not  obliged 
formally  to  disinherit  their  children,  their  testament  was  not  set  aside 
as  inofficious  (C.  iii.  28.  9),  they  could  give  more  than  three-fourths  of 
their  property  in  legacies  (C.  vi.  21.  12),  they  could  die  partly  testate 
and  partly  intestate  (D.  xxix.  1.  6),  and  could  dispose  of  the  inheri- 
tance by  codicils  (D.  xxix.  1.  36).  The  succeeding  Title  will  show  how 
much  they  thus  differed  from  ordinary  citizens. 


Tit.  XII.     QUIBUS  NON  EST  PERMISSUM  FACERE 
TESTAMENTUM. 

Non  tamen  omnibus  licet  facere  testa-  The  power  of  making  a  testament  is 

mentum.     Statim  enim  ii  qui  alieno  juri  not  granted  to  every  one.     In  the  first 

subjecti  sunt,  testamenti  faciendi  jus  non  place  persons  in   the   power   of  others 

habent,  adeo  qui  dem  ut  quamvis  paren-  have  not  this  right ;  so  much  so,  that, 

tes  eis   permiserint,   nihilo   magis  jure  although   parents  give  permission,  still 

testaii  possint:  exceptis  iis  quos  antea  they  cannot  make   a  valid   testament. 

enumeravimus,    et    praecipue    militibus  We  must  except  those  whom  we  have 

qui  in  potestate  parentum  sunt,  quibus  already    mentioned,     and    particularly 

de  eo  quod  in  casti-is  acquisierunt,  per-  filiifavdliarum    who   are    soldiers,   for 

missum   est  ex   constitutionibus  princi-  the   imperial    constitutions   have   given 

pum  testamentum  facere.    Quod  quidem  them  the  power  of  bequeathing  whatever 

jus  ab  initio  tantum  militantibus  datum  they  have  acquired  while  on  actual  ser- 

est,  tarn   ex    auctoritate    divi    August!  vice.    This  permission  was  at  first  grant- 
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quatn  Nervse,  nee  non  optimi  iniperato- 
ris  Trajani ;  jjostea  vero  subsci-iptione 
divi  Hadi'iani  etiarn  dimissis  a  militia,  id 
est,  vetei-anis  concessuiu  est.  Itaque  si 
quod  fecerint  de  castrensi  peculio  testa- 
mentum,  pertinebit  hoc  ad  eum  quern 
heredem  reliquerint.  Si  vero  intestati 
decesserint,  nulUs  libeiis  vel  fratribus 
superstitibus,  ad  parentes  eorum  jure 
communi  pertinebit.  Ex  hoc  intelli- 
gei'e  possumus,  quod  in  castiis  acquisi- 
erit  miles  qui  in  potestate  patris  est,  ne- 
que  ipsum  patrem  adimere  posse,  neque 
patris  creditores  id  vendere  vel  aliter 
inquietare,  neque  patre  mortuo  cum  fra- 
tiibus  commune  esse,  sed  scilicet  pro- 
prium  ejus  esse  id  quod  in  castns  acqui- 
sierit ;  quamquam  jure  civili  omnium  qui 
in  potestate  i^arentum  sunt,  peculia  pe- 
rinde  in  bonis  pai-entum  computantur  ac 
si  servorum  peculia  in  bonis  dominorum 
numerantur;  exceptis  videlicet  iis  quae 
ex  sacris  constitutionibus  et  priscipue 
nostris  propter  diversas  causas  non  ac- 
quiruntur.  Praseter  hos  igitur  qui  cas- 
trense  habent,  si  quis  alius  filiusfamilias 
testamentum  fecerit,  inutile  est,  Kcet 
suae  potestatis  factus  decesserit. 


D.  xxviii.  1.  6 ;  D,  xxix.  1.  1 ;  C.  vi.  61 
xxxvii.  6.  1.  15 ; 


ed  by  the  Emperors  Aug-ustus  and  Ner- 
va,  and  the  illustrious  Emperor  Tiajan, 
to  soldiers  on  service  only  ;  but  after- 
wards it  was  extended  by  the  Emperor 
Hadrian  to  veterans,  that  is,  to  soldiers 
who  had  received  their  discharge;  and 
therefore,  if  a  fdiusfandVias  disposes  by 
testament  of  his  ca.strense  pecuiiwiu,  this 
peculiwn  will  belong-  to  the  pei-son 
whom  he  makes  his  heir ;  but,  if  he  dies 
intestate,  without  children  or  brothei-s, 
this  peculium  will  then  belong,  accord- 
ing to  the  oi'dinary  law  of  the  yutria  po- 
testas  to  the  person  in  whose  power  he  is. 
We  may  hence  infer,  that  whatever  a 
soldier,  although  under  powder,  has  ac- 
quired while  on  service,  cannot  be  taken 
from  him  even  by  his  father,  nor  can  his 
father's  creditors  sell  it,  or  otherwise 
disturb  the  son  in  his  possession,  nor  is 
he  bound  to  shai-e  it  with  brothers  upon 
the  death  of  his  father,  but  it  remains 
his  sole  property,  although,  by  the  civil 
law,  the  peculia  of  all  those  who  are  in 
the  power  of  parents,  are  reckoned 
among  the  goods  of  their  parents,  exactly 
as  the  peeulium  of  a  slave  is  i-eckoned 
among  the  goods  of  his  master;  those 
goods  excepted,  which,  by  the  constitu- 
tions of  the  empei'ors,  and  especially  by 
our  own,  are  prevented,  for  different 
reasons,  from  being  so  acquired.  With 
the  exception,  therefore,  of  those  who 
.  have  a  castrense  or  qucun-castrense peculi- 
um, if  any  other  filiusfamilias  makes  a 
testament,  it  is  useless,  although  he 
become  sui  juris  before  his  death. 

3,  4;  C.  vi.  59.  11  ;  D.  xlix.  17.  12  ;  D. 
D.  xxviii.  1.  19. 


The  first  thing,  says  Gaius  (ii.  114),  which  we  have  to  inquire,  if 
we  wish  to  know  whether  a  testament  is  valid,  is  whether  the  person 
who  made  it  had  the  testamenti  factio,  that  is,  in  this  instance,  could 
take  the  part  of  testator  in  the  making  of  a  testament.  To  be  able  to 
do  this  he  must  have  the  commercium  ;  and  further,  he  must  be  sui  juris, 
or  otherwise,  as  he  could  have  no  property,  he  could  have  nothing  to 
dispose  of  by  testament.  Every  Roman  citizen  who  was  sui  juris  had 
the  right  of  making  a  testament,  and  if  he  was  capable  of  exercising 
his  right,  and  made  a  formal  testament,  this  testament  was  valid. 

The  text  only  gives  one  instance  of  persons  who,  as  not  being  citi- 
zens sui  juris,  were  unable  to  make  a  testament,  viz.,  sons  in  the  power 
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of  their  father;  but,  of  course,  all  who,  like  slaves,  peregrini,  and  persons 
who  had  undergone  the  greater  or  middle  capitis  deminutio,  were  not 
in  the  possession  of  the  rights  of  citizenship,  were  equally  debarred 
from  making  testaments. 

The  filiusfamilias  could  have  no  property  independently  of  his  father, 
and  he  could  not  dispose  of  the  property  he  might  have  if  he  became 
sui  juris  by  outliving  his  father,  because  a  future  interest  would  not 
pass  by  mancipation.  This  was  a  part  of  the  public  law  (testamenti  factio 
nonprivati  sed  puhlici  juris  est,  D.  xxviii.  1.  8),  and  could  not  be  waived 
by  the  mere  consent  of  a  private  individual.  It  required  express  enact- 
ment to  alter  the  law,  and  it  was  so  far  altered  as  to  permit  a  filius- 
familias to  disposeby  testament  of  a  castrense  or  quasi-castrense  peculium. 
(See  paragr.  6  of  preceding  Title.)  If,  however,  the  possessor  of  the 
peculium  did  not  dispose  of  it  by  testament,  the  head  of  the  family 
took  it,  previously  to  the  time  of  Justinian,  not  as  heir  ab  in  testato,  but 
as  lawful  claimant  of  a  peculium.  For  the  possessor,  not  having  exer- 
cised the  power  the  law  gave  him,  was  in  the  same  position  as  if  the 
law  had  never  permitted  such  a  disposition.  Justinian  deferred  this 
claim  of  the  head  of  the  family,  when  the  possessor  of  the  peculium 
had  left  children  or  brothers.  If  he  had  not  left  any,  the  head  of  the 
family  then  took  the  peculium  ;  whether  in  right  of  his  headship,  or  as 
heir  ab  intestato,  is  a  disputed  point.  We  have,  however,  the  authority 
of  Theophilus  in  the  paraphrase  of  this  paragraph  for  supposing,  that 
when  Justinian  in  the  text  says  he  took  it  jure  communi,  it  is  meant 
that  he  took  it  by  the  right  of  patria  potestas,  and  there  seems  no  neces- 
sity for  understanding  the  passage  otherwise. 

1.  Pi'Eetera   testamentum   facere    non  1.  Persons,   again,  under  the   age  of 

possunt  impuberes,  quia  nullum   eorum  puberty    cannot    make     a     testament, 

animi  judicium  est ;    item  furiosi,  quia  because   they   have    not    the    requisite 

mente  carent ;  nee  ad  rem  pertinet,  si  judgment  of  mind,  nor  can  madmen,  for 

impubes    postea    pubes,    aut     furiosus  they  are  deprived  of  their  senses.     Nor 

postea  compos  mentis  factas  fuerit  et  de-  does  it  make   any   difference  that  the 

cesserit.  Furiosi  autem,  si  per  id  tempus  former  arrive  at  pubei'ty,  or  the  latter 

fecerint  testamentum  quo  furor  eorum  regain  their  senses  before  they  die.    But 

intermissus  est,  jure  testati  esse  viden-  if  a  madman  makes  a  testament  during 

tiu- :  certe  eo,  quod  ante  furorum  fecerint,  a  lucid  interval,  his  testament  is  valid; 

testamento  valente  ;   nam   neqae   testa-  and,  of  course,  a  testament  which  he  has 

menta  recte  facta,  necjue  uUum  aUud  ne-  made  before  being  seized  with  madness 

gotium  recte  gestum,  postea  furor  inter-  is  vaUd,  for  subsequent  madness  can  in- 

veniens  perimit.  validate  neither   a   previous   testam^ent 

validly  made,   nor   any  other  previous 
act  validly  performed. 

D.  xxviiii.  1   20.  4. 

In  this  and  the  succeeding  paragraphs  of  this  Title  instances  are 
given  of  persons  who  have  the  right,  but  are  not  capable  of  exercising 
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it.  A.  testament  made  by  a  person  incapable  of  exercising  the  right 
was  not  rendered  valid  by  his  siiVjsequently  becoming  capable,  nor  one 
made  by  a  person  capable  rendered  invalid  by  his  subsequently  becom- 
ing incapable. 


2.  Item  prodigus  cui  bonorum  suoriim 
administi-atio  interdicta  est,  testamen- 
tum  facere  non  potest ;  sed  id  quod  ante 
fecevit  quani  interdictio  suorum  bono- 
fum  ei  fiat,  ratum  est. 


2,  A  prodigal,  also,  who  is  interdicted 
from  the  management  of  his  own  affaii-s, 
cannot  make  a  testament ;  but  a  testa- 
ment made  before  such  interdiction  is 
valid. 


D.  xxviii.  1.  18. 


3.  Item  surdus  et  mutus  non  semper 
testamentum  facere  possunt.  Utique  au- 
tem  de  eo  surdo  loquimur  qui  omnino 
non  exaudit,  non  qui  tarde  exaudit ;  nam 
et  mutiirs  is  intelligitur  qui  loqui  nihil 
potest,  non  qui  tarde  loquitur  Ssepe 
etiam  literati  et  eruditi  homines  variis 
causis  et  audiendi  et  loquendi  facultatem 
amittunt.  Unde  nostra  constitutio  etiam 
his  subvenit,  ut  certis  casibus  et  modis 
secundum  normam  ejus  possint  testari, 
aliaque  facere  quse  eis  permissa  sunt. 
Sed  si  quis  post  testamentum  factum, 
adversa  valetudine  aut  quolibet  alio 
casu  mutus  aut  surdus  esse  coeperit, 
ratum  nihilominus  ejus  permanet  testa- 
mentum. 


3.  Again,  a  deaf  and  dumb  pei-son  is 
not  always  capable  of  making  a  testa- 
ment :  by  deaf,  we  mean  one  who  is  so 
deaf  as  to  be  unable  to  hear  at  all,  not 
one  who  hears  with  difficulty ;  and  by 
dumb,  we  mean  a  person  who  cannot 
speak  at  all,  not  one  who  merely  speaks 
with  difficulty.  For  it  often  happens, 
that  even  men  of  good  education  lose  by 
vai'ious  accidents  the  faculty  of  heai-ing 
and  speaking.  Our  constitution,  there- 
fore, comes  to  their  aid,  and  pennits 
them,  in  certain  cases,  and  with  certain 
forms,  to  make  testaments,  and  do 
many  other  acts  according  to  the  rules 
therein  laid  down.  But  if  any  one,  after 
making  his  testament,  become  deaf  or 
dumb  by  i-eason  of  ill  health  or  any 
other  accident,  his  testament  remains 
valid  notwithstanding. 
C.  vi.  22.  10  ;  D,  xxviii.  1.  6.  1. 

The  constitution  alluded  to  (C.  vi.  22. 10)  permits  a  testament  to  be 
made  by  any  deaf  or  dumb  person  not  physically  incapable  of  mak- 
ing one,  i.e.  by  any  one  not  deaf  and  dumb  from  birth. 


4.  Cfecus  autem  non  potest  facere  tes- 
tamentum, nisi  per  observation  em  quam 
lex  divi  Justini  patris  nostri  introduxit. 


4.  A  blind  man  cannot  make  a  testa- 
ment except  by  observing  the  fo-ms 
which  the  laws  of  the  Emperor  Justin, 
our  father,  has  introduced. 

vi.  22.  8. 


Justin,  besides  the  seven  witnesses  ordinarily  necessary,  required, 
in  the  case  of  a  testament  made  by  a  blind  man,  that  a  notary 
{tabularius)  should  be  present,  or  else  an  eighth  witness,  who  should 
either  write  at  the  dictation  of  the  blind  man,  or  read  aloud  to  him  a 
testament  previously  prepared.     (C.  vi.  22.  8.) 
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5.  Ejus  qui  apud  hostes  est  testamen-  5.  The  testament  of  a  captive  in  the 
turn  quod  ibi  fecit  non  valet,  quamvis  power  of  an  enemy  is  not  valid,  if  made 
redierit.  Sed  quod,  dum  in  civitate  during  his  captivity,  even  although  he 
fuerat,  fecit,  sive  redierit,  valet  jure  subsequently  returns.  But  a  testament 
postliminii,  sive  illic  decesserit,  valet  ex  made  while  he  was  still  in  his  own  state 
lege  Cornelia.  is  valid,  either  by  the  jiis  postliminii,  if 

he  retui-ns,  or  by  the  lex  Cornelia,  if  he 

dies  in  captivity. 

D.  xlix.  25.  18. 

A  captive  was  incapacitated  from  performing,  during  his  captivity, 
any  act  good  in  law ;  and  thus,  though  his  right  to  make  a  testament 
was  not  lost,  but  only  suspended,  he  was  incapable,  while  a  captive,  of 
exercising  the  right.  But  if  he  had  exercised  it  before  his  captivity, 
the  testament  was  valid,  whether  he  returned  to  his  country  or  not. 
If  he  did  return,  the  right  not  having  been  lost,  and  having  been  once 
duly  exercised,  the  testament  was  valid  jure  postlkninii.  If  he  did  not 
return,  but  died  in  captivity,  it  was  still  valid,  as  he  was  supposed,  by 
a  fiction  of  law,  to  have  died  at  the  moment  when  he  was  made 
captive,  and  so  before  his  captivity  begun.  This  fiction  was  introduced 
by  a  rather  strained  construction  of  the  terms  of  the  lex  Corrielia  de 
falsis  (686  a.u.c),  which  provided  that  the  same  penalty  should  attach 
to  the  forgery  of  a  testament  of  a  person  dying  in  captivity  as  to  that 
of  a  testament  made  by  a  person  dying  in  his  own  country.  It  was 
argued  that  the  law  could  never  have  intended  to  attach  a  penalty  to 
the  forgery  of  a  testament  which  was  invalid.  If  it  was  valid,  it  could 
only  be  so  by  treating  it  as  if  made  by  a  person  who  had  not  died  in 
captivity,  and  whose  right  was  not  suspended  at  the  time  of  his  death. 
For  it  was  necessary  that  a  person  should  have  the  power  of  making  a 
testament,  not  only  at  the  time  when  he  made  it,  but  also  at  the 
moment  of  his  death ;  but  in  this  we  must  distinguish  between  the 
right  to  make  a  testament  and  the  capacity  of  exercising  the  right ; 
for  the  loss  of  capacity  to  make  a  testament  did  not,  as  we  have  seen, 
affect   a  testament  made   by  one  capable  at  the  time  of  making  it. 

This  favorable  interpretation  of  the  lex  Cornelia  {henefioium  legis  Cor- 
nelice)  (Paul.  Sent.  iii.  4.  8)  was  gradually  extended  so  as  to  embrace 
every  branch  of  law,  such  as  tutorship,  heirship,  etc.,  to  which  it  could 
be  made  applicable.  In  omnibus  partibus  juris  is  qui  reversus  non  est  ab 
hostibus  quasi  tunc  decessisse  videtur  cum  captus  est.     (D.  xlix.  15.  18.) 
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Non  tamen,  ut  omnimodo  valeat  tes- 
tanientum,  sufficit  haec  observatio  quam 
supra  exposuimus ;  sed  qui  tilium  in 
potestate  habet,  curare  debet  ut  eum 
lieredem  instituat,  vel  exheredera  eum 
nominatim  faciat.  Alioquin  si  eum  silen- 
tio  praeterierit,  inutiliter  testabitur :  adeo 
quidem  ut,  etsi  vivo  patre  filius  mortuus 
sit,  nemo  heres  ex  eo  testamento  ex- 
istere  possit,  quia  scilicet  ab  initio  non 
constiterit  testamentum.  Sed  non  ita  de 
filiabus,  vel  aliis  per  vii'ilem  sexum  de- 
scendentibus  liberis  utriusque  sexus, 
antiquitati  fuerat  observatum ;  sed  si 
non  fuerant  heredes  scripti  sci-iptseve 
vel  exhei-edati  exheredatsve,  testamen- 
tum quidem  non  infirmabatur,  jus 
autem  accrescendi  eis  ad  certam  por- 
tionem  prsestabatur.  Sed  nee  nomina- 
tim eas  personas  exheredare  parentibus 
necesse  ei-at,  sed  licebat  inter  cetei-os 
hoc  facere.  Nominatim  autem  quis  ex- 
heredari  videtur,  sive  ita  exheredetur, 
Titius  filius  meus  exheres  esto,  sive  ita, 
filius  meus  exheres  esto,  non  adjecto 
proprio  nomine,  scilicet  si  alius  filius  non 
extet. 


Gai.  ii.  115. 


The  observation  of  the  rules  already 
laid  down  is  not,  however,  all  that  is  re- 
quired to  make  a  testament  valid.  A 
person  who  has  a  son  in  his  power  must 
take  care  either  to  institute  him  his 
heir,  or  to  disinhent  him  by  name,  for 
if  he  pass  him  over  in  silence,  his  testa- 
ment will  be  of  no  effect ;  so  much  so, 
that  even  if  the  son  die  while  the  father 
is  alive,  yet  no  one  can  be  heii-  under 
the  testament,  because  it  was  void  from 
the  beginning.  But  the  ancients  did 
not  observe  this  rule  with  regard  to 
daughters,  or  to  grandchildren,  through 
the  male  line,  of  either  sex  ;  for  although 
these  were  neither  instituted  heirs  nor 
disinhented,  yet  the  testament  was  not 
invalidated,  only  they  had  a  right  of 
joining  themselves  with  the  instituted 
heirs  so  aa  to  receive  a  portion  of  the 
inheritance.  Parents,  also,  were  not 
obliged  to  disinherit  them  by  name,  but 
might  include  them  in  the  tei-m  ceteri. 
A  child  is  disinherited  by  name,  if  the 
words  used  are  '  let  Titius,  my  son,  be 
disinherited,'  or  thus,  '  let  my  son  be 
disinhei'ited,'  without  the  addition  of  a 
proper  name,  in  case  the  testator  has  no 
other  son. 

123.  124.  127. 


The  power  of  making  a  testament  was  a  derogation  of  the  strict  law 
regulating  the  devolution  of  the  property  of  deceased  persons.  Of 
those  whose  claims  a  citizen  &ui  juris  was  permitted  thus  to  set  aside, 
the  first  and  most  important  class  was  that  of  what  were  called  the  sui 
heredes,  that  is,  persons  in  the  power  of  the  testator,  but  becoming  sui 
juris  by  the  testator's  death,  whose  '  own '  the  inheritance  was  said  to 
be  in  consequence  of  their  position  in  the  family.  (See  Introd.  77.) 
They  were  necessarily  either  children  of  the  testator,  or  his  descendants 
in  the  male  line,  and  their  position  in  the  testator's  family,  together 
with  their  claim  to  his  property  if  he  died  intestate,  was  considered  to 
entitle  them  to  have  an  express  declaration  of  his  intention  from  a 
testator  who  wished  to  use  his  power  of  depriving  them  of  the  inheri- 
tance. "We  have  already  seen,  in  the  case  of  the  castrense  pecidium 
(Tit.  12.  pr.),  that  when  the  law  permitted  an  exception  to  a  general 
rule  of  law,  unless  advantage  was  taken  of  the  exception,  the  general 
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rule  prevailed.  So  here,  unless  the  testator  expressly  took  advantage 
of  his  power  of  disinheriting  the  sui  heredes,  the  general  rule  that  they 
succeeded  to  him  prevailed.  The  law  would  not  permit  his  intention 
to  disinherit  them  to  be  inferred  from  his  silence,  thus  drawing  a  dis- 
tinction in  their  favor  as  compared  with  the  other  classes  of  persons 
who  might  inherit  ab  intestato. 

In  order,  therefore,  as  the  text  informs  us,  to  disinherit  a  son,  it  was 
necessary  that  he  should  be  referred  to  by  name,  or  in  a  special  and 
unmistakable  manner,  as,  Titius  filius  mens  exheres  esto,  or,  in  case  of  an 
only  son,  filius  mens  exheres  esto.  But  daughters  and  the  descendants 
of  sons  (those  of  daughters  would  not,  of  course,  be  members  of  the 
family  at  all)  might  be  disinherited  by  the  general  clause  ceteri  exheredes 
sunto.  Whenever  a  person  existed  at  the  time  the  will  was  made,  to 
disinherit  whom  it  was  necessary  to  refer  to  him  by  name,  but  who 
was  passed  over  altogether,  the  whole  testament  was  entirely  bad,  and 
the  testator  was  considered  to  die  intestate.  Nor  was  the  testament 
made  valid  by  this  person  ceasing  to  exist  before  the  death  of  the 
testator,  although  this  was  a  point  not  established  in  the  time  of  Gaius 
(ii.  123).  If  a  person  existed  at  the  time  of  making  the  testament,  to 
disinherit  whom  it  was  only  necessary  the  general  clause  should  be 
employed,  the  testament  which  did  not  contain  this  was  good,  but  the 
person,  if  the  heir  named  and  instituted  in  the  testament  was  among 
the  sui  heredes,  took  a  pars  mrilis  of  the  inheritance,  that  is,  was  joined 
so  as  to  make  one  more  heir  and  one  more  equal  sharer  in  the  inheri- 
tance {jus  accrescendi) ;  if  the  heirs  instituted  were  strangers,  the 
person  took  one-half  the  inheritance.  Scriptis  heredibus  accrescunt,  suis 
quidem  heredibus  in  partem  virilem,  extraneis  autem  in  partem  dimidiam. 
(Ulp.  Reg.  22.  17.) 

1.  Postumi  quoque  liberi  vel  heredes  1.  Posthumous    children,     too,    must 

institui  debent,  vel  exheredari ;  et  in  eo  either  be  instituted  heirs,  or  disinheri- 

par  omnium  conditio  est,  quod  et  filio  ted  ;    and    the    condition    of    all    such 

postumo  et  quolibet  ex  ceteris  liberis,  children  is  equal  in  this,  that  if  a  post- 

sive  femmini  sexus  sive  masculini,  prje-  humous  son,  or  any  posthumous  descen- 

terito,  valet  quidem  testamentum,   sed  dant  of  either  sex,  is  passed  over,  the 

postea  adgnatione  postumi  sive  postumae  testament  is  still  valid  ;  but,  by  the  sub- 

I'umpitur,  et  ea  ratione  totum  infirmatur.  sequent  agnation  of  a  posthumous  child 

Ideoque  si  mulier  ex  qua  postumus  aut  of  either  sex,  its  force  is  broken,  and  it 

postuma  sperabatur,   abortum    fecei-it,  becomes  entirely  void.     And  therefore, 

nihil  impedimento  est  scriptis  heredibus  if  a  woman   from  whom  a  posthumous 

ad  hereditatem  adeundam.      Sed  femi-  child  is  expected,  should  miscarry,  thei-e 

nini  quidem  sexus  postumjB  vel  nomina-  is  nothing  to  hinder  the  instituted  heii-s 

tim  vel  inter  ceteros  exheredari  solebant :  from    entering    upon    the    inheritance, 

dum  ta,men,  si  inter  ceteros  exhereden-  Posthumous  females  may  be  either  dis- 

tur,  aliquid  eis  legetur,   ne   videantur  inherited    by  name,   or   by   using    the 

prseteritge  esse  per  oblivionem.     Mascu-  general  term  ceteri.     If,  however,  they 

Ids    vero    postumos,    id    est    filium    et  are   disinherited  by  using  the  general 
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deinceps,  placuit  non  aliter  recte  exhere-  term,  something  must  be  left  them  aa  a 
dari,  nisi  uominatim  exheredentur,  hoc  legacy  to  show  that  they  were  not  passed 
scilicet  modo :  Quicumque  mihi  tilius  over  through  forgetfulness.  But  male 
genitus  fuerit,  exheres  esto.  posthumous  children,  i.e.  sons,  and  other 

descendants,  cannot  be  disinhent<id  ex- 
cept by  name,  that  is,  in  this  form, 
'Whatever  son  is  hereafter  boiTi  to  me, 
let  him  be  disinherited.' 

In  the  strictness  of  the  old  civil  law,  a  child  born  after  the  death  of 
the  testator  (postumus)  was  incapable  of  being  instituted.  He  had  not, 
at  the  time  of  the  testator's  death,  any  certain  existence ;  and  the  law 
said,  Ince7'ta  persona  heres  inslitui  non  potest.  (Ulp.  Reg.  22.  4.)  But 
still  it  might  be  that  the  child,  when  born,  was  a  suus  heres  of  the  tes- 
tator ;  and  as  his  agnatio  would  be  considered  in  law  to  date  from  the 
time  of  conception,  not  birth,  the  testator  would  pass  over  one  of  his 
sui  heredes  if  he  omitted  to  include  him  or  exclude  him  in  the  testa- 
ment ;  although,  if  he  had  included  him,  the  posthumous  child  could 
not  have  taken  anything.  In  the  course  of  time  the  law  permitted  the 
posthumous  child,  if  a  suus  heres,  to  be  instituted  as  an  heir ;  but  the 
civil  law  never  permitted  the  posthumous  child  of  a  stranger,  i.e.  a 
child  born  after  the  death  of  the  testator,  to  be  instituted.  The  praetor, 
however,  gave  him  honorum  possessio,  and  Justinian  permitted  such 
persons  to  be  instituted.  (Bk.  iii.  Tit.  9.  pr.)  And  thus  the  institu- 
tion of  a  posthumous  suus  heres  having  once  been  permitted,  the  next 
step  was  to  consider  it  imperative  on  the  testator,  if  he  ^^'ished  to  ex- 
clude the  posthumous  child  from  a  share  in  the  inheritance,  to  do  so 
in  the  case  of  a  son,  by  referring  to  him  specially  (nominatim  does  not, 
of  course,  here  mean  '  by  name,'  but  by  a  phrase  expressly  referring  to 
liim,  such  as  postumus  exheres  esto),  and  in  the  case  of  a  daughter,  or 
any  descendant  other  than  a  son,  by  adopting  the  general  clause  of 
disinheritance,  ceteri  exheredes  sunto,  and  also  by  giving  the  child  some 
legacy,  however  trifling,  in  order  to  show  that  it  was  not  by  accident 
that  the  testator  allowed  this  clause  to  embrace  the  case  of  a  posthu- 
mous child. 

The  jurist  Gallus  Aquilius,  who  lived  towards  the  end  of  the  Re- 
public, invented  a  form  of  institution  by  which  the  case  was  provided 
for  of  a  son  dying  in  the  testator's  lifetime,  and  then  the  testator 
dying,  and  then  there  being  born  a  posthumous  son  of  the  son,  who 
would,  of  course,  be  a  suus  heres  of  the  testator.     (D.  xx\dii.  2.  29.) 

2.  Postumorum  autem  loco  sunt  et  hi,  2.  Those  ought  also  to  be  placed  on  the 

qui  in  sui  heredis  locum  succedendo,  quasi  footing  of  posthumous   children,    who, 

adgnascendo   fiunt    jiarentibus  sui  her-  succeeding  in  the  place  of  a  smi^  heres, 

edes.     Ut  ecce  :  si  quis  filium  et  ex  eo  become    by    a    kind     of    agnation   sui 

aepotem  neptemve  In  potestate  habeat,  heredes  of  their  parents.     Thus,   for  in- 
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quia  filius  gradu  prfecedit,  is  solus  jura 
sui  heredis  habet,  quamvis  nepos  quoque 
et  neptis  ex  eo  in  eadem  potestate  sint  ; 
sed  si  filius  ejus  vivo  eo  moriatur,  aut 
qualibet  alia  ratione  exeat  de  potestate 
ejus,  incipit  nepos  neptis ve  in  ejus  locum 
succedere,  et  eo  modo  jura  suorum  her- 
edem  quasi  adgnatione  nanciscuntur. 
Ne  ergo  eo  modo  rumpatur  ejus  testa- 
mentum,  sicut  ipsum  tilium  vel  heredem 
instituere  vel  nominatim  exheredare 
debet  testator,  ne  non  jure  faciat  testa- 
mentum,  ita  et  nepotem  neptemve  ex 
filio  necesse  est  ei  vel  heredem  instituere 
vel  exheredare,  ne  forte  eo  vivo  filio 
mortuo,  succedendo  in  locum  ejus  nepos 
neptisve  quasi  adgnatione  rumpat  testa- 
mentum ;  idque  lege  Juna  Velleia  pro- 
visum  est,  in  qua  simul  exheredationis 
modus  ad  similitudinem  postumorum  de- 
monsti-atui". 


stance,  if  any  one  has  a  son  in  his  power, 
and  by  him  a  grandson  or  grand- 
daughter, the  son,  being  the  first  in  de- 
gree, has  alone  the  rights  of  a.suus  heres, 
although  the  grandson  oi"  granddaughter 
by  that  son  is  under  the  same  parental 
power.  But,  if  the  son  should  die  in  his 
father's  lifetime,  or  should  by  any  other 
means  cease  to  be  under  his  father's 
power,  the  grandson  or  granddaughter 
would  succeed  in  his  place,  and  would 
thus,  by  this  kind  of  agnation,  obtain 
the  rights  of  a  sious  hcrcs.  In  order, 
then,  that  the  force  of  his  testament  may 
not  be  broken,  the  testator,  who  is,  as 
we  have  said,  obliged,  in  order  to  make 
an  effectual  testament,  to  institute  his 
son  as  heir  or  to  disinherit  him  by  name, 
is  equally  obliged  to  institute  as  heii",  or 
to  disinherit,  a  grandson  or  gi'and- 
daughter  by  that  son,  lest,  if  during  his 
lifetime,  his  son  should  die,  and  the 
grandson  or  granddaughter  succeed  in 
his  place,  the  force  of  the  testament  may 
be  broken  by  this  kind  of  agnation. 
Provision  has  been  made  for  this  by  the 
lex  Jwiia  Velleia,  in  which  is  given  a 
mode  of  disinheriting  in  such  a  case  like 
that  of  disinheriting  posthumous  chil- 
dren. 


Gai.  ii.  134. 


A  testament  was  made  void,  not  only  by  the  birth  of  a  posthumous 
suus  heres,  but  by  any  one  coming  into  the  position  of  a  suus  heres  after 
the  time  when  the  testament  was  made.  The  testator  might  (under 
the  ancient  law)  have  subsequently  married  a  wife  in  manu ;  an  eman 
cipated  son  might  come  again  into  his  father's  power ;  a  captive  son 
might  return  home;  or  the  testator  might  adopt  a  person  into  his 
family.  In  all  these  cases,  as  well  as  in  that  mentioned  in  the  text,  the 
testament  would  be  invalidated  by  a  process  which  bore  a  close 
analogy  to  agnation,  that  is,  by  these  persons  becoming,  otherwise  than 
by  birth,  the  sui  heredes  of  the  testator,  just  as  it  would  be  by  direct 
agnation,  if  a  son  were  born  to  the  testator  after  the  date  of  the  testa- 
ment. The  lex  Junia  Velleia  (Gai.  ii.  134),  passed  in  the  time  of 
Augustus  (763  A.u.c),  provided  (1st)  that  a  testator  might  institute  or 
exclude  any  one  conceived  before  the  date  of  the  testament  who  should, 
after  the  date  of  the  testament,  be  born  his  suus  heres  in  his  lifetime, 
thus  giving  a  new  signification  to  postumus  (such  a  person  was  termed  a 
postumus  Velleianus,  Ulp.  Frag.  22.  19),  and  (2ndly)  that  he  might  ex- 
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dude  a  grandchild,  or  other  descendant,  born  before  the  date  of  the 
testament,  who  might,  if  the  son  of  the  testator  died  in  the  testator's 
lifetime,  step  into  the  place  of  his  father,  and  become  a  suua  fieres  dur- 
ing the  testator's  lifetime.  Previously  such  a  person  could  not  have 
been  excluded  in  his  capacity  of  suus  heres,  for  at  the  date  of  the  testa- 
ment he  was  not  in  that  position,  which  he  only  attained  subsequently. 
He  could,  however,  have  been  instituted  before  the  lex  Junia  Velleia, 
for  he  was  an  existing  person,  and  therefore  not  a  persona  incerla ;  but 
Ijerhaps  the  second  head  of  the  lex  Junia  Velleia  was  regarded  as  con- 
firming his  institution  in  the  special  quality  of  a  suus  heres.  (D. 
xxviii.  2.  29.  11  to  end.)  If  persons,  coming  under  the  second  head  of 
the  lex  Junia  Velleia,  who  received  the  name  of  quasi  postumi  Velleiani, 
were  excluded,  the  lex  Junia  required  that,  as  in  the  case  of  posthu- 
mous sui  heredes,  the  males  should  be  excluded  nominatim,  and  the 
females  inter  ceteros,  but  with  a  legacy.  In  the  case  of  the  testator 
having  subsequently  a  child  not  conceived  when  the  testament  was 
made  and  born  in  the  testator's  lifetime,  and  in  the  other  cases  of 
quasi-agnation  mentioned  above,  no  law  helped  the  testator,  and  he^ 
had  to  make  a  new  testament  in  order  to  die  testate. 

3.  Emancipatos  liberos  jure  civili  3.  The  civil  law  does  not  make  it  q^- 
neque  heredes  instituere  neque  exhere-  cessary  either  to  institute  emancipated' 
dare  necesse  est,  quia  non  sunt  sui  here-  children  heirs,  or  to  disinherit  them  in  a 
des.  Sed  praetor  omnes  tarn  feminini  testament  ;  because  they  are  not  sui 
sexus  quam  masculini,  si  heredes  non  heredes.  But  the  prsetor  ordains,  that 
instituantur,  exheredari  jubet,  vinlis  all  children,  male  or  female,  if  they  be 
sexus  nominatim,  feminini  vero  et  inter  not  instituted  heirs,  shall  be  disinherited; 
ceteros ;  quod  si  neque  heredes  instituti  the  males  by  name,  the  females  under 
fuerint,  neque  ita  ut  diximus  exheredati,  the  general  term  ceteri :  for,  if  they  have 
promittit  eis  prsetor  contra  tabulas  testa-  neither  been  instituted  heirs,  nor  disin- 
menti  bonorum  possessionem.  herited  in  manner  before  mentioned,  the 

prsp.tor  gives  them  possession  of  goods- 

contra  tabulm. 
Gai.    ii.  135. 

An  emancipated  child,  passing  out  of  the  testator's  fe,mily,  ceased  to  ■ 
be  his  suus  heres.  But  though  he  thus  lost  all  legal  claim  upon  the 
testator's  inheritance,  yet  he  had  gained  no  provision  by  being  emanci- 
pated, and  the  prastor,  therefore,  came  to  his  relief,  and  set  aside  the 
testament,  if  he  had  not  been  expressly  excluded.  He  did  not  do  this 
nominally,  for  the  testament  was  legally  good,  but  he  did  what  amounted 
to  the  same  thing ;  he  divided  the  property  equally  among  all  as  if  the  tes- 
tator had  died  intestate,  giving  the  children  what  was-termed  'possession, 
of  the  goods  ;'  a  possession  said,  in  this  case,  to  be  contra  tabulas,  as  it 
overthrew  the  provisions  contained  in  the  tablets  of  the  testament. 
The  emancipated  son,  however,  harl  to  bring  into  account  the  property 
17 
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he  had  acquired  since  emancipation,  if  the  effect  of  his  getting  the  tes- 
tament set  aside  was  injurious  to  the  properly  instituted  suus  heres. 
The  properly  instituted  suus  heres  might,  for  example,  have  had  only 
a  quarter  of  the  inheritance  left  him,  and  then  he  would  gain,  not  lose, 
by  the  emancipated  son  getting  the  testament  set  aside  and  sharing 
the  inheritance  with  him,  (D,  xxxvii.  4.  13.)  An  emancipated  daugh 
ter  might,  under  the  praetorian  system,  be  in  a  better  position  than  an 
unemancipated,  if  both  were  passed  over,  and  might  in  effect  be  in  as 
good  a  position  as  the  male  suus  heres  who  was  passed  over,  the  dis- 
tinction mentioned  in  the  note  to  the  initiatory  section  being  thus 
ignored.  For  if  the  emancipated  daughter  was  passed  over,  the  testa- 
ment would  be  overthrown  altogether,  and  she  would,  if  an  only  child, 
take  all  the  property ;  whereas,  if  the  unemancipated  daughter  was 
passed  over,  she  could  only  take  half  at  most.  Antoninus  put  them  on 
an  equality,  by  giving  the  emancipated  only  the  share  she  would  have 
had,  had  she  not  been  emancipated.     (GtAi.  ii.  125,  126.) 

The  old  civil  law  permitted  grandsons,  not  in  the  immediate  power 
-of  the  testator,  to  be  disinherited  by  the  general  ceteri  clause.  The 
praetor  required  them  to  be  disinherited  nominatim.  (Gai.  ii.  129.) 
F.urther,  whereas  in  the  initiatory  section  we  have  been  told  that  the 
testament  was  wholly  void  if  a  son  passed  over  died  in  the  lifetime  of 
his  father,  and  Gains  tells  us  that  this  was  the  opinion  of  the  Sabini- 
;ans,  yet  there  are  passages  which  seem  to  show  that  the  praetors  some- 
times upheld  a  contrary  rule.     (D.  xxxvii.  11.  2.  pr. ;  D.  xxviii.  93. 17.) 

4.  Adoptivi    liberL,    quamdiu  sunt  in  4.  Adoptive  children,  while  under  the 

potestate  patris  adoptivi,   ejusdem  juris  power  of  their  adoptive  father,  are  in  the 

■habentm- cujus  sunt  justis  nuptiis  quae-  same  legal  position  as  children  sprung 

siti :  itaque  heredes  instituendi  vel  ex-  from  a  legal  marriage  ;  and  therefore 

heredandi  sunt,   secundum   ea  quse  de  they  must  either  be  instituted  heirs  or 

naturalibus    exposuimus.      Emancipati  disinherited,  according  to  the  i-ules  we 

vero  a  patre  adoptivo,  neque  jui-e  civili,  have  laid  down  respecting  natural  chil- 

neque  quod  ad  edictum  pi-setoris  attinet,  dren.     But  neither  by  the  civil  nor  the 

inter  liberos  numerantur  :  qua  ratione  praetorian  law  are  children  emancipated 

accidit  ut  ex  di  verso,  quod  .ad  naturalem  by  an  adoptive  father  reckoned  among 

parentem  attinet,  quamdiu  quidem  sint  his  natural  children .     Hence,  convei-sely, 

in  adoptiva  familia,  extraneoram  numei-o  adoptive  children,  while  in  their  adoptive 

habeantur,  ut  eos  neque  heredes  insti-  family,  are  considered  strangers  to  their 

.  tuere  neque  exheredare  necesse  sit ;  cum  natural  parents,  who  need  not  institute 

vero  emancipati  fuerint  ab  adoptivo  pa-  them    heirs  or  disinherit  them  ;  but  if 

tre,  tunc  incipiant  in  ea   causa  esse  in  they  are  emancipated  by  their  adoptive 

qua  futuri  essent,  si  ab  ipso  naturali  pa-  father,  they  are  in  the  same  position  in 

ti'e  emancipati  fuissent.  which  they  would  have  been  if  emanci- 
pated by  their  natural  father. 

Gai.  ii.  136,  137. 

If  an  adopted  son  were  emancipated  by  his  adoptive  father,  he  would, 
under  the  old  law,  have  no  legal  claim  on  the  inheritance  of  his  adop 
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five  or  his  natural  father.  But  the  praetor  came  t,o  hi.s  aid  and  gave 
him  '  a  possession  of  the  goods '  of  his  natural  father,  unless  he  was 
expressly  excluded  by  his  natural  father's  testament.  On  his  adoptive 
father,  he  would,  after  emancipation,  in  no  case  have  any  claim  what/- 
ever,  until  Justinian  altered  the  law  in  the  manner  alluded  to  in  the 
next  paragraph. 


5.  Sed  hsec  quidem  vetustas  introduce- 
bat.  Nostra  vero  constitutio  inter  mas- 
culos  et  feminas  in  hoc  jure  nihil  inter- 
esse  existimans,  quia  utraque  persona  in 
hominum  procreatione  similiter  naturae 
officio  fungi tur,  et  lege  antiqua  duodecim 
tabulai'um  omnes  similiter  ad  succes- 
sionem  ab  intestate  vocabantur,  quod 
et  prsetores  postea  secuti  esse  videntui*, 
ideo  simplex  ac  simile  jus  et  in  filiis  etin 
tiliabus  et  in  ceteris  descendentibus  per 
vifilem  sexum  pei-sonis,  non  solum  natis 
sed  etiam  postumis,  introduxit :  ut  om- 
nes, sive  sui  sive  emancipati  sunt,  vel 
heredes  instituantur  vel  nominatim  ex- 
heredentur,  et  eumdem  habeant  effectum 
cii'ca  testamenta  parentum  suorum  infir- 
manda  et  hereditatem  auferendam, 
quern  filii  sui  vel  emancipati  habent,  sive 
jam  nati  sint,  sive  adhuc  in  titero  con- 
stituti  postea  nati  sint.  Circa  adoptivos 
autem  tilios  certam  induximus  division- 
em,  quae  nostra  constitutione  quam  super 
adoptivis  tulimus,  continetur. 


C.  i.  28.  4  ;  C.  viii, 


^.  Such  was  the  ancient  law.  But, 
thinking  that  no  distinction  can  reason- 
ably be  made  between  the  two  sexes,  in- 
asmuch as  they  equally  contnbute  to 
the  proci-eation  of  the  species,  and 
because  by  the  ancient  law  of  the  Twelve 
Tables,  all  children  were  equally  called 
to  the  succession  ah  intestatv,  which  law 
the  pi'setores  seem  afterwards  to  have 
followed,  we  have  by  our  constitution 
made  the  law  the  same  both  as  to  sons 
and  daughters,  and  also  as  to  all  other 
descendants  in  the  male  line,  whethei* 
already  born  or  posthumous  ;  so  that  all 
childi-en,  whether  they  are  sui  lierede-s 
01'  emancipated,  must  either  be  institu- 
ted heirs  or  be  disinheiited  by  name  ; 
and  their  omission  has  the  same  effect  in 
mtiking  void  the  testaments  of  their  pa- 
rents, and  taking  away  the  inheritance 
from  the  instituted  heirs,  as  would  be 
pi-oduced  by  the  omission  of  children 
who  were  stii  heredes  or  emancipated, 
whether  they  have  been  already  born, 
or  having  been  already  conceived  ai-e 
born  afterwards.  With  respect  to  adop- 
tive childi-en,  we  have  established  a  dis- 
tinction between  them,  which  is  set  forth 
in  our  constitution  on  adoptions. 
47.  10,  pr.  and  1. 


Under  the  legislation  of  Justinian  a  testament  \vould  be  rendered 
invalid  by  the  omission  of  any  one  male  or  female  whom  it  was  neces- 
sary either  to  institute  or  exclude,  and  every  exclusion  must  be  made 
nominatim.  An  adopted  son,  if  adopted  by  a  stranger,  i.e.  not  an 
ascendant,  lost  none  of  his  claims  upon  his  natural  father's  property, 
but  only  had  a  claim  upon  that  of  his  adoptive  father,  if  his  father  died 
intestate ;  for  if  the  adoptive  father  made  a  testament,  it  was  not 
necessary  he  should  notice  the  adoptive  son.  But  an  adopted  son,  if 
adopted  by  an  ascendant,  either  a  maternal  grandfather  or  an  emanci- 
pated father  (see  Bk,  i.  Tit.  11.  2),  stood  in  the  position  of  a  suus  heres 
to  the  ascendant,  and  a  testament  made  by  such  ascendant  w'ould  be 
invalid  in  which  he  was  passed  over. 
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6.  Sed  si  in  expeditione  occupatus 
mileb  testamentum  faciat,  et  liberos  suo 
jam  natos  vel  postumos  nominatim  non 
exheredavent,  sed  silentio  pi-seterierit 
non  ignorans  an  habeat  liberos,  silen- 
titim  ejus  pro  exheredatione  nominatim 
facta  valere  constitutionibus  pi-incipum 
cautum  est. 

D.  xxix 


6.  If  a  soldier  on  actual  sei-vice  make 
his  testament,  and  neither  disinherit  his 
children  already  born,  nor  his  posthu- 
mous children  by  name,  but  pass  them 
over  in  silence,  although  he  is  not  igno- 
rant that  he  has  children,  it  is  provided 
by  the  constitutions  of  the  emperors, 
that  his  silence  shall>be  eqiuvalent  to 
disinheriting  them  by  name. 

36.  2. 


7.  Mater  vel  avus  matemus  necesse 
non  habent  liberos  suos  aut  heredes  in- 
stituere  aut  exheredare,  sed  possunt 
eos  omittere  ;  nam  silentium  matris,  aut 
avi  materni  et  ceteroi-um  per  matrem 
ascendentium,  tantum  facit  quantum  ex- 
heredatio  patris.  Nee  enim  matri  filium 
tiliamve,  neque  avo  matemo  nepotem 
neptemve  ex  filia,  si  eum  eamve  here- 
dem  non  instituat,  exheredare  necesse 
est,  sive  de  jure  civili  quairamus,  sive 
de  edicto  prsetoris  quo  praiteritis  liberis 
contra  tabulas  bonorum  possessionem 
promittit;  sed  aliud  eis  adminiculum 
servatui',  quod  paulo  post  vobis  mani- 
festum  fiet. 


7.  Neither  a  mother  nor  a  maternal 
gj-andfather  need  either  institute  their 
children  heirs,  or  disinherit  them,  but 
may  pass  them  over  in  silence  5  foi"  the 
silence  of  a  mother  or  a  maternal  grand- 
father, or  of  any  other  ascendant  on 
the  mother's  side,  has  the  same  effect  as 
a  father  actually  disinheriting  them. 
For  a  mother  is  not  obliged  to  disinherit 
her  children,  if  she  does  not  institute 
them  her  heirs ;  neither  is  a  matermal 
grandfather  under  the  necessity  of  in- 
stituting or  of  disinheriting  his  grand- 
son or  granddaughter  by  a  daughter ; 
whether  we  look  to  the  civil  law,  or  the 
edict  of  the  praetor,  which  gives  posses- 
sion of  goods  contra  tabulas  to  those 
children  who  have  been  passed  over  in 
silence.  But  children,  in  this  case,  have 
another  remedy,  which  we  will  hereafter 
explain. 

Gai.  iii.  71. 


The  children  could  never  be  the  sui  heredes  of  their  mother,  for 
women  never  had  any  one  in  their  power ;  nor  could  they  be  the  sui 
heredes  of  a  maternal  ascendant,  except  by  adoption,  and  the  case  of 
adoption  is  not  spoken  of  here. 

Aliud-  adminiculum.  This  refers  to  the  action  for  setting  aside  the 
testament  as  inofficious,  that  is,  made  ^rithout  proper  regard  for 
natural  ties.     (See  Tit.  18.) 
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Tit.  XIV.     DE  HEREDIBUS  INSTITUENDIS. 


A  man  may  institute  as  his  heii«  either 
fieemen  or  slaves,  and  either  his  ovni 
slaves  or  those  of  another.  Formerly, 
according  to  the  more  rer^eived  opinion, 
no  one  could  proi)erly  institute  his  own 
slaves,  unless  he  also  freed  them ;  but 
now,  by  our  constitution,  a  testator  may 
institute  his  slave  without  expre>s]y 
enfranchising-  him.  And  we  have  intro- 
duced this  mle,  not  as  an  innovation, 
but  because  it  seemed  equitable ;  and 
Paulus,  in  his  writings  on  Massui'ius 
Sabinus  and  Plautius,  informs  us  that 
this  was  the  opinion  of  Atilicinus. 
Among  a  testatoi-'s  own  slaves  is  in- 
cluded one  in  whom  the  testator  had 
only  a  bare  ownership,  another  having 
the  usufruct.  But  there  is  a  case,  in 
which  the  institution  of  a  slave  by  his 
mistress  is  void,  although  his  liberty  is  ex- 
pressly given  to  him,  according  to  the  pro- 
visions of  a  constitution  of  the  Emperors 
Severus  and  Antoninus,  in  these  words  : 
*  Reason  den^ands  that  no  slave,  accused 
of  adultery  Avith  his  mistress,  shall  be 
allowed,  before  his  sentence  is  pro- 
nounced, to  be  made  free  by  the  mis- 
tress who  is  alleged  to  be  a  ijartnei-  in 
the  crime.  Hence,  if  a  mistress  instititte 
such  a  slave  as  her  heir,  it  is  of  no  avail.' 
In  the  term,  '  the  slave  of  another,'  is 
included  a  slave  of  whom  the  testator 
has  the  usufruct. 

Gai.  ii.  185-187;  C.  vi.  27.  5;  C.  vii.  15.  1;  D.  xxviii.  5.  48.  2;  C.  vii.  15.  1. 

By  institution  is  meant  the  declaration  who  is  to  be  heir,  that  is, 
who  is  to  carry  on  the  legal  existence,  the  persona,  of  the  testator. 
And  as,  unless  his  existence  were  continued,  there  could  be  no  thing 
or  person  from  whom  the  testamentary  dispositions  could  derive  any 
force,  or  be  of  any  efficacy,  the  institution  was  the  all-important  part 
of  the  testament.  It  was  vieluti  caput  atque-  fundamentum  iotius  tesia- 
meiiti.  All  other  dispositions  were  accessories  to  it,  being  only  con- 
ditions or  laws  imposed  upon  the  heir.  In  the  older  law  a  peculiar 
form  of  words  was  appropriated  to  the  institution.  '  TUiics  heres  esto ' 
was  the  recognized  form.  E^en  in  the  days  of  Gaius  and  Ulpian 
(GrAi.  ii.  116",  117;  Ulp.  Reg.  20),  such  expressions  as  *  Titms  heres  s-it,^ 
'■  Titium  heredem  essejubeo,  terras  of  command,  were  considered  right,  and 
exr)re.ssions  such  as  '  TiLium  Tieredein  esse  tolo^  '  h&redem  iiistituo,'  '  heredem 


Heredes  instituere  jiermissum  est  tam 
liberos  homines  quam  servos,  et  tam 
proprios  quam  alienos.  Proprios  autem, 
olim  quidem  secundum  plurium  senten- 
tias,  non  aliter  quam  cum  libertate  recte 
instituere  licebat.  Hodie  vero  etiam 
sine  libertate  ex  nostra  constitutione 
heredes  eos  instituere  permissum  est. 
Quod  non  per  innovationem  induximus, 
sed  quoniana  aequius  erat,  et  Atilicino 
placuisse  Paulus  suis  libris,  quos  tam  ad 
Massuriiam  Sabinum  quam  ad  Plautium 
ecripsit,  i>efert.  Projirius  autem  servus 
etiam  is  intelligitur  in  quo  nudam  pro- 
prietatem  testator  habet,  alio  usumfruc- 
tum  habente.  Est  tamen  casus  in  quo  nee 
cum  libertate  utilitei-  servus  a  domina 
heres  instituitur,  ut  constitutione,  divo- 
rum  Severi  et  Antonini  cavetui",  cujus 
verba  hsee  sunt :  '  Servum  adulterio 
macniatura  non  jui'e  testamento  manu- 
niissum  ante  sententiam  ab  ea  muliei^ 
videi'i,  quae  rea  fuerat  ejusdem  criminis 
postulata,  rationis  est;  quare  sequitur, 
ut  in  eumdem  a  domina  coliata  institutio 
nullius  niomenti  habeatur.'  Alienus  ser- 
vus etiam  is  intelligitui",  in  quo  usum- 
&'uctum  testator  habet 
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facio,''  were  considered  wrong.  And  it  was  not  till  389  a.d.  that  Con- 
stantine  the  Second  permitted  the  institution  to  be  made  in  any  terms 
by  which  the  meaning  of  the  testator  could  be  clearly  ascertained. 
(C.  vi.  23. 15.)  Again,  in  the  older  law,  as  everything  else  in  the  testa- 
ment derived  its  force  from  the  institution,  it  was  considered  that  the 
institution  ought  to  be  put  at  the  head  or  top  of  the  testament,  and  any 
legacy  or  other  disposition  placed  before  it  was  passed  over,  and  had  no 
effect.  An  exception  was  made  in  behalf  of  an  appointment  of  a  tutor 
(see  Bk.  i.  Tit.  14.  3) ;  and  the  clause  in  which  the  testator  disinherited 
his  sui  heredes  was  naturally  placed  before  that  in  which  he  instituted 
testamentary  heirs.  Justinian,  as  we  shall  see  in  the  20th  Title,  paragr. 
34,  enacted  that,  provided  the  institution  appeared  in  some  part  of  the 
testament,  it  should  be  immaterial  in  what  part  it  might  be  placed. 

Auy  one  might  be  instituted,  and  consequently  take  as  heir,  who 
had  the  rights  of  a  citizen,  or,  as  it  was  technically  termed,  who  had 
the  testamenti  factio  cum  testatore,  i.e.  the  power  of  joining  with  the  tes- 
tator in  going  through  the  ceremonies  of  the  jus  Quintium.  This  power 
was  not  enjoyed  by  peregrini,  depoo^tati,  dedititii,  nor  by  the  Latini  Juni- 
ani,  unless  they  became  citizens  before  entering  on  the  inheritance. 
"Women  were  prevented  by  the  lex  Voconia  (585  a.u.c.)  (Gai.  ii.  274) 
from  being  instituted  in  case  the  fortune  of  the  testator  reached  100,00'>> 
asses.  Neither  could  any  uncertain  person  be  instituted  (see  Tit,  2(>. 
27,  as  to  the  abolition  of  this  rule  by  Justinian),  nor  any  corporate 
body,  or  any  of  the  gods,  except  those  in  whose  favor,  as  the  Tarpeian 
Jupiter  (Ulp.  Reg.  22.  6),  a  special  exception  had  been  made  by  a  sena- 
tu.f-consuUum.  All  these  distinctions  had  ceased  in  the  time  of  Jus- 
tinian, and  none  of  those  we  have  mentioned,  except  peregrini  and 
persons  who  had  lost  their  civil  rights  by  deportatio^  ^Nere  excluded. 
There  were  still,  however,  some  to  whom  the  capacity  for  institution 
was  specially  denied,  such  as  the  children  of  persons  convicted  of  trea- 
son (C.  ix.  8.  5.  1),  apostates  and  heretics  (C.  i.  7.  3) ;  and  children  of, 
and  parties  to,  prohibited  marriages,  could  not  be  instituted  by  the 
I)arents  or  the  other  party  to  the  marriage.  (C.  v.  5.  6.)  A  second 
husband  or  wife  could  not  be  instituted,  when  there  was  issue  of  the 
first  marriage  (C.  v.  9.  6) ;  nor  natural,  where  there  were  legitimato 
children.  (C.  v.  27.  2.)  Unmarried  persons,  cwUhes,  and  childless 
persons,  w&i,  could  be  instituted,  but  under  the  lex  Papia  Poppcm  the- 
former  could  not  take  any  part  of  what  was  given  them  unless  they 
were  too  young  to  be  married  or  were  near  relations  of  the  testator,  and 
the  latter  took  only  half  of  wliat  was  given  them.  (Gai.  ii.  226.)  These 
incapacities  were  removed  by  Constantine.     (C.  viii.  58.) 

If  a  person  instituted  his  own  slave,  this  was  held  to  give  the  slave 
his  liberty  by  necessary  implication.     If  he   instituted  the  slave  of 
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another,  the  slave  took  the  inheritance  for  his  master's  benefit,  provided 

the  master  had  the  testamentl  f actio  v^'iih  the  testator;  but  if  he  had 
not,  the  institution  of  the  slave  was  void. 

In  the  law  before  Justinian,  enfranchisement  by  a  person  who  had 
only  a  bare  property  in  a  slave,  was  not  held  to  confer  freedom,  a  pro- 
prietatis  domino  manumissus  non  liber  fit,  sed  serous  sine  domin/j  est.  (U LP. 
Reg.  1.  19.)  Under  Justinian  the  slave  became  free,  and  could  acquire 
for  himself,  and  could  take  as  heir ;  but  he  was  obliged  to  serve  as  slave 
to  the  usufructuary,  during  such  time  as  the  usufruct  continued. 

The  slave  accused  of  adultery  with  his  mistress  might  be  subjected, 
as  all  slaves  might,  to  the  torture,  to  extract  evidence  of  his  guilt.  If 
he  had  been  enfranchised,  he  would  have  escaped  this,  and  thus  the 
mistress  might  have  defeated  justice,  unless  she  had  been  restrained 
from  using  her  power  of  enfranchising  him. 


1.  Servus  autem  a  domino  suo  heres 
institiitus,  si  quidem  in  eadem  causa 
mansei-it,  fit  ex  testamento  liber  heres- 
que  necessarius ;  si  vei'O  a  vivo  testa- 
tore  manumissus  fuei-it,  suo  arbitrio 
adire  hereditatem  potest,  quia  non  fit 
necessai'ius,  cum  utrumque  ex  domini 
testamento  non  consequitur.  Quod  si 
alienatas  fuerit,  jussu  novi  domini  adire 
hereditatem  debet,  et  ea  ratione  per  eum 
dominus  fit  heres  ;  nam  ipse  alienatus 
neque  liber  neque  heres  esse  potest,  eti- 
amsi  cum  libertate  heres  institutus  fuerit ; 
destitisse  enim  a  libei'tatis  datione  vide- 
tur  dominus,  qui  eum  alienavit.  Alienus 
quoqu'^  servus  heres  institutus,  si  in 
eadem  causa  duraverit,  jussu  ejus  do- 
mini adii-e  hereditatem  debet :  si  vero 
alienatus  fuerit  ab  eo,  aut  vivo  testatore 
aut  post  mortem  ejus  antequam  adeat, 
debet  jussu  novi  domini  adire  ;  at  si 
manumissus  est  vivo  testatore  vel  mor- 
tuo  antequam  adeat,  suo  arbitrio  adire 
hereditatem  potest 


Gai.  ii. 


1.  A  slave  instituted  heir  by  his  mas- 
tei",  if  he  i-emains  in  the  same  condition, 
becomes  by  virtue  of  the  testament,  free 
and  necessai-y  heir.  But,  if  his  master  has 
enfranchised  him  before  dying,  he  may 
at  his  pleasure  accept  or  refuse  the  in- 
heritance, for  he  does  not  become  a 
necessary  heir,  since  he  does  not  obtain 
both  his  liberty  and  the  inheiitance  by 
the  testament  of  his  master.  But,  if  he 
has  been  alienated,  he  must  enter  on 
the  inheritance  at  the  command  of  his 
new  master,  who  thus  through  his  slave 
becomes  the  heir  of  the  testator.  For  a 
slave  once  alienated  cannot  gain  his 
liberty,  or  himself  take  an  inheritance 
by  virtue  of  the  testament  of  the  master 
who  alienated  him,  although  his  freedom 
•was  expressly  given  by  the  testament ; 
because  a  master  who  has  alienated  his 
slave,  has  shown  that  he  has  renounced 
the  intention  of  enfranchising  him.  So, 
too,  when  the  slave  of  another  is  ap- 
pointed heir,  if  he  remains  in  slavery, 
he  must  take  the  inheritance  at  his  mas- 
ter's bidding  ;  and  if  the  slave  be  alien- 
ated in  the  lifetime  of  the  testator,  or 
after  his  death,  but  before  he  has  actu- 
ally taken  the  inheritance,  it  is  at  the 
command  of  his  new  master  that  he  must 
accept  it.  But,  if  he  be  enfi-anchised 
during  the  lifetime  of  the  testator,  or  after 
his  death,  and  before  he  has  accepted 
the  inheritance,  he  may  enter  upon  the 
inhci-itance  or  not,  at  his  own  oiition 
ISS,  1S9. 


264  LIB.  II.      TIT.   XIV. 

It  was  necessary  that  the  heir,  as  being  the  person  who  carried  on 
the  legal  existence  of  the  testator,  should  be  possessed  of  civil  rights. 
If,  then,  a  slave  of  the  testator  was  instituted,  as  it  was  in  the  power 
of  the  testator  to  make  him  free,  and  he  had  invested  him  with  a 
character  requiring  freedom,  this  institution  was  considered  to  involve 
his  freedom.  The  slave  of  any  one  else,  if  instituted,  was  only  a  chan- 
nel by  which  the  master,  if  possessed  of  civic  rights,  acquired  the 
inheritance.  (See  Bk.  i.  Tit.  6.  1.)  If  a  slave  of  the  testator  were 
instituted  his  heir,  and  remained  his  slave  at  the  time  of  the  testator's 
death,  the  slave,  immediately  upon  the  testator  dying,  became  his 
heves  necessarius,  that  is,  became  his  heir  without  any  option  of  refusing 
or  taking  the  inheritance.  But  if  it  were  given  under  any  condition, 
and  the  condition  failed,  the  institution  then  became  invalid. 

If  the  slave  instituted  did  not  belong  to  the  testator  at  the  time  of  the 
testator's  death,  his  condition  at  the  time  of  his  taking  on  him  the 
inheritance  {aditio  hereditatis)  determined  for  whom  the  inheritance  was 
acquired.  If  at  that  time  he  was  a  slave,  he  acquired  it  for  the  person 
who  was  then  his  master;  if  free,  for  himself. 

Disposing  of  the  slave  to  another  revoked  the  gift  of  liberty,  because 
this  was  considered  as  a  legacy,  a  mere  accessory  to  the  inheritance,  to 
revoke  which  anything  was  sufficient,  which  showed  a  change  of  inten- 
tion on  the  part  of  the  testator ;  but  it  did  not  revoke  the  institution, 
because  this  was  the  keystone  of  the  testament,  and  could  only  be 
revoked  by  a  new  testament,  or  destruction  of  the  old  one. 


2.  Servus  autem  alien  lis  post  domiui  2.  The  slave  of  another  may  be  insti- 

mortem   i-ecte  heres  instituitur,  quia  et  tuted  heir  even  after  the  death  of  his 

cum  hereditariis  servis  est    testamenti  master,   as    there    is    testamenti  factio 

factio  :  nondum    enim    adita    hereditas  with  slaves  belonging  to  an  inheritance  ; 

personse    vicem    sustinet,    non    heredis  for   an  inheritance  not  yet  entered  on 

futuri,   sed   defuncti ;  cum   etiam   ejus,  i-epi-esents  the  person  of  the  deceased, 

qui    in    utero    est,  servus  recte    heres  and  not  that    of   the   future   heir      So, 

instituitur.  too,   the  slave   even  of  a  child  in    the 

womb  may  be  instituted  heir. 

D.  xxviii.  5.  Bl.  1  ;  D.  xxviii.  5.  64. 

After  the  death  of  a  testator,  and  before  the  inheritance  was  entered 
on,  the  inheritance  itself  represented  the  person  of  the  deceased,  as  it 
did  that  of  an  unborn  child  until  the  birth.  A  slave,  during  this 
interval,  was  said  to  belong  to  the  inheritance,  and  if  a  testament  was 
made  by  any  one  instituting  as  heir  a  slave  belonging  to  the  inherit- 
ance, the  slave  took  the  inheritance  thus  given  him  for  the  benefit  of 
that  inheritance  to  which  he  belonged.  And  that  he  should  do  so,  it 
was  not  necessary  that  the  person  by  whose  testament  he  was  instituted 
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heir  should  have  testamenti  foGtio  with  the  future  heir,  but  it  was  only 
necessary  that  he   should  have   it  with  the  testator  to  whose   inher- 


itance the  slave  belonged. 


3.  Servus  pluriuni  cum  quibus  testa-  3.  If  a  slave  belonging'  to  several 
mentio  factio  est,  ab  extraneo  institutus  masters,  all  capable  of  taking'  by  testa- 
heres  unicuique  dominorum  cujus  jussu  ment,  is  instituted  heir  by  a  stranger, 
adierit,  jii'O  portions  dominii  acquirit  he  acquires  a  pi-oportion  of  the  inheiit- 
hereditatem.  ance  for  each   master  by  whose   com- 

mand  he  took  it,  coiTesponding  to  the 
several  interests  they  each  have  in  him 

D.  xxix.  2.  67.  68. 

If  the  slave  were  instituted  heir  by  one  of  his  masters,  then,  if  this 
master  expressly  gave  him  his  freedom,  he  became  the  heres  necesisa- 
rius  of  the  master  instituting  him,  and  free ;  a  due  proportion  of  the 
price  at  which  he  was  valued  being  paid  to  each  of  his  other  masters. 
But  if  his  liberty  were  not  expressly  given  him,  the  share  which  the 
testator  had  in  him  accrued  proportionately  to  all  those  of  his  masters 
by  whose  orders  he  entered  on  the  inheritance.  (See  Tit.  7.  4.  of  this 
Book.) 


4.  A  testator  may  appoint  one  heir 
or  several,  the  number  being  quite  un- 
restricted. 

5.  An  inheritance  is  generally  divided 
into  twelve  ounces,  comprehended  to- 
gether under  the  term  of  an  as,  and 
each  of  these  parts,  from  the  ounce  to 
the  as,  has  its  peculiar  name,  viz.:  uncia, 
sextans,  quadrans,  triens,  quincunx, 
semis,  s&ptunx,  bes,  dodrans,  dextans, 
deunx,  as.  But  it  is  not  necessaiy  that 
there  should  be  always  twelve  ounces, 
for  an  as  may  consist  of  as  many  ounces 
as  the  testator  pleases.  If,  for  example, 
a  man  name  but  one  heir,  and  appoint 
him  ex  semisse,  i.e.  the  heir  of  the  six 
parts,  then  these  six  parts  will  make  up 
the  whole  as  ;  for  no  one  can  die  pai'tly 
testate  and  partly  intestate,  except  a 
soldier,  whose  intention  in  making  his 
testament  is  alone  regarded.  Convei-se- 
ly,  a  testator  may  divide  his  estate  into 
as  many  ounces  more  than  twelve  as  he 
thinks  proper. 

D.  xxviii.  .5.  50.  2;  D.  xxviii.  5.  13.  1,  et  seq.  ;  D.  xxix.  1.  6. 


4.  Et  unum  hominem  et  plures  in 
infinitum,  quot  quis  velit,  heredes  facere 
licet. 

5.  Hereditas  plerumque  dividitur  in 
duodecim  uncias,  qute  assis  appellatione 
continentur.  Habent  autem  et  hse  partes 
propi-ia  nomina  ab  uncia  usque  ad 
assem,  yt  puta  hsc :  uncia,  sextans, 
quadrans,  triens,  quincunx,  semis,  sep- 
tunx,  bes,  dodrans,  dextans,  deunx,  as. 
Non  autem  utique  duodecim  uncias  esse 
oportet,  nam  tot  unciaj  assem  efficiunt, 
quot  testator  voluerit ;  et  si  unum  tan- 
tum  quis  ex  semisse,  verbi  gratia,  here- 
dem  scripserit,  totus  as  in  semisse  erit : 
neque  enim  idem  ex  parte  testatus  et  ex 
pai-te  intestatus  decedere  potest,  nisi  sit 
miles  cujus  sola  voluntas  in  testando 
spectatur.  Et  e  contrario  potest  quis, 
in  quantascumque  voluerit  plurimas 
uncias,  suam  hereditatem  dividere. 
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Ill  making  a  testament,  where  the  testator  wished  to  give  different 
sliares  to  his  heirs,  the  singular  system,  alluded  to  in  the  text,  was 
often  adopted.  The  testator  did  not  give  a  fifth,  a  fourth,  etc.,  to  each 
heir,  but  gave  so  many  parts,  e.g.  five  or  four  parts,  to  one  heir,  and  so 
many  more  to  another.  The  number  of  parts  given  to  each  was  added 
up,  and  the  total  formed  the  number  of  which  these  parts  were  taken 
to  be  a  fraction.  For  instance,  if  a  testator  gave  to  A  five  parts,  to  B 
six,  and  to  C  two,  the  whole  number  amounting  to  thirteen,  A  took  five- 
thirteenths,  B  six-thirteenths,  and  C  tw'o-thirteenths. 

So  far  ail  was  simple,  but  a  greater  complication  was  introduced  by 
adopting,  conjointly  with  this  calculation  of  parts,  a  mode  of  reckoning 
derived  from  the  familiar  measure  of  the  as,  or  pound  weight,  and  its 
division  into  twelve  ounces.  The  hereditas  was  considered  to  be  repre- 
sented by  the  as,  and  the  parts  by  the  ounces.  But  the  testator  had 
tlie  power  of  determining  how  many  ounces  there  should  be  in  this 
imaginary  pound.  In  the  instance  above  given,  the  as  contains 
thirteen  uncice.  But  supposing  the  testator  assigned  a  certain  number 
of  parts  to  some  of  his  heirs,  and  not  to  others,  as,  to  A  five  parts,  to  B 
six  parts,  and  then  made  C  a  co-heir,  but  without  assigning  him  any 
number  of  parts,  the  law  supposed  the  testator  to  have  divided  his 
pound  into  twelve  ounces  as  the  standard  number,  and  gave  the  heir 
to  whom  no  number  of  parts  was  assigned  such  a  number  as  made  up 
the  as.  In  this  instance,  therefore,  C  would  have  one  ounce  or  part. 
But  if  the  whole  number  of  parts  expressly  given  exceeded  twelve,  then 
the  testator  was  supposed  to  have  been  measuring  out  his  inheritance 
by  the  double  as  {dupondius),  and  the  heir  to  whom  no  express  number 
was  given  took  the  number  of  parts  wanting  to  make  up  the  twenty- 
four.  If  the  parts  expressly  given  exceeded  twenty-four,  then  the  tri- 
pondius,  containing  thirty-six  ounces,  w^as  the  measure,  and  so  on. 
The  testator  never  died  only  partly  testate  ;  for  whatever  he  gave  was 
taken  to  make  up  the  whole  inheritance.  If  his  testament  only  dis- 
posed of  a  portion  of  his  property  in  the  way  mentioned  in  the  text, 
viz.  by  his  only  giving  six  ounces  (semis)  to  his  heir,  and  his  instituting 
only  one  heir,  six  w'as  considered  to  be  the  number  of  ounces  he  wished 
to  have  in  the  as,  and  therefore  he  died  testate  as  to  all  his  property. 
If  he  did  not  use  any  expression  referring  to  the  parts  of  an  as,  but  gave 
his  heir  specific  things,  having  other  property  besides,  what  he  did 
give  was  considered  to  represent  what  he  did  not  give ;  as,  for  instance, 
if  a  man  possessed  large  estates,  and  made  A  his  heir,  giving  him  one 
farm,  and  named  no  other  heir,  A  took  all  his  propcity ;  for  this  one 
farm  was  taken  to  be  a  description  of  the  whole. 

The  as  was  thus  divided :  uncia,  one  ounce  ;  sextans,  one-sixth  of  an 
as,  or  two  ounces ;  guadrans,  one-fourth,  or  three  ounces ;  triens,  one- 
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third,  or  four  ounces ;  quincunx,  five  ounces ;  sends,  one-half,  or  six 
ounces ;  septunx,  seven  ounces ;  bes,  contracted  from  bis  triens,  eight 
ounces  ;  dodrans,  contracted  from  de  quadrans,  the  as  minus  a  qixa/lrans, 
nine  ounces ;  dexians,  contracted  from  de  sextans,  ten  ounces,  and  deunx, 
eleven  ounces. 


6.  Si  plures  instituantur,  ita  demum 
partium,  disti-ibutio  necessaria  est,  si 
nolit  testator  eos  ex  sequis  partibus 
heredes  esse ;  satis  enim  constat,  nuUis 
partibus  nominatis,  ex  sequis  partibus 
eos  heredes  esse.  Pai-tibus  autem  in 
(juorumdam  personis  expi-essis,  si  quis 
alius  sine  parte  nominatus  erit,  si  qui- 
dem  aliqua  pars  assi  deerit,  ex  ea  parte 
heres  tiet ;  et  si  plures  sine  parte  scripti 
sunt,  oinnes  in  eamdera  partem  concur- 
i-ent.  Si  vero  totus  as  conipletus  sit,  in 
diinidiam  partem  vocantur,  et  ille  vel 
illi  omnes  in  alteram  dimidiam  :  nee  in- 
terest primus  an  medius  an  novissimus 
sine  pai'te  heres  scriptus  sit ;  ea  enim 
pars  data  iatelligitur,  quae  vacat. 


D.  xxviii.  5.  9.  12;  D.  xxviii.  5. 


6.  If  several  heirs  are  appointefl,  it  is 
not  necessary  that  the  testator  should 
specify  their  several  shares  unless  he 
intends  that  they  should  not  take  in 
equal  portions.  For  if  no  division  is 
made,  the  heirs  clearly  take  equal  por- 
tions. But  if  the  shares  of  some  should 
be  specified,  and  another  be  named  heir 
without  having  any  portion  assigned 
him,  he  will  take  the  fi-action  that  may 
be  wanting  to  make  up  the  as.  And  if 
several  are  instituted  heirs  without  hav- 
ing any  portion  assigneil  them,  they  will 
all  divide  this  fraction  between  them. 
But,  if  the  whole  as  is  given  among  those 
whose  parts  are  specified,  and  there  is 
then  no  fraction  left,  then  they  whose 
shares  are  not  specified  take  one  moiety, 
and  he  or  they  whose  shares  are  speci- 
fied the  other  moiety.  It  is  immaterial 
whether  the  heir  whose  share  is  not 
specified  holds  the  first,  middle,  or  last 
place  in  the  institution  ;  it  is  always  the 
part  not  specifically  given  that  is  con- 
sidered to  belong  to  him. 

17,  pr.  and  3,  4  ;  D.  xxviii.  5.  20. 


From  this  paragraph  we  may  add  one  more  detail  of  the  system  pur- 
sued in  calculating  the  parts  of  the  inheritance.  If  the  luimber  of 
parts  expressly  given  amounted  exactly  to  twelve,  and  there  was  an 
heir  instituted  to  whom  no  parts  were  given,  the  dupondius  was  taken  as 
the  standard,  and  this  heir  to  whom  no  parts  were  given  took  twelve 
out  of  twenty-four. 


7.  Videamus,  si  pars  aliqua  vacet,  nee 
tamen  quisquam  sine  parte  sit  heres  in- 
stitutus,  quid  juris  sit,  veluti  si  tres  ex 
quartis  partibus  heredes  scripti  sunt? 
Et  constat  vacantem  partem  singulis 
tacite  pi'O  hereditaria  parte  accedere,  et 
j>erinde  haberi  ac  si  ex  tertiis  partibus 
heredes  scripti  essent ;  et  ex  di verso  si 
plures  in  portionibus  sint,  tacite  singulis 
decrescere,  ut  si  verbi  gratia,  quatuor 
ex  tei'tiis  partibus  heredes  scripti  sint. 


7.  Let  us  inquire  how  we  ought  to  de- 
cide in  case  a  part  remains  imbequeath- 
ed,  and  yet  each  heir  has  his  portion 
assigned  him  :  as  if  three  should  be  in- 
stituted, and  a  fourth  pai-t  given  to  each. 
It  is  clear,  in  this  case,  that  the  undis- 
posed part  would  be  divided  among 
them  in  proportion  to  the  share  be- 
queathed to  each,  and  it  would  be  ex- 
actly as  if  each  had  had  a  third  part  as- 
signed liim.     And,   on  the   contrarv,  if 
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perinde    habeantui-  ac  si    unusquisque 
ex  quarta  pai-te  scriptus  fuisset. 


several  heirs  are  instituted  with  such 
portions  as  in  the  whole  to  exceed  the  cw, 
then  each  heir  must  suffer  a  proportion- 
ate diminution  ;  for  example,  if  four  are 
instituted,  and  a  third  be  g-iven  to  each, 
this  would  be  the  same  as  if  each  of  the 
written  heirs  had  been  instituted  to  a 
fourth  only. 

D.  xxvii.  5.  13.  2,  et  seq. 


8.  Et  si  plures  nnciae  quam  duodecim 
distiibutse  sint,  is  qui  sine  parte  institu- 
tus  est,  quod  dupondio  deest  habebit ; 
Ldera(|ue  erit,  si  dupondius  expletus  sit. 
Quae  omnes  partes  ad  assem  postea  revo- 
cantur,  quamvis  sint  plurium  unciarum. 


8.  If  moi'e  than  twelve  ounces  are  be- 
queathed, then  he  who  is  instituted  with- 
out any  prescribed  shave  shall  have  the 
amount  wanting  to  complete  the  second 
as  ;  and  so,  if  all  the  pai'ts  of  the  second 
as  are  already  bequeathed,  he  shall 
have  the  amount  necessary  to  make  up 
the  third  as.  But  all  these  pa,rts  ai-e 
afterwards  I'educed  to  one  sing-le  as, 
however  great  may  be  the  number  of 
ounces. 

D.  xxviii.  5.  18. 

The  concluding  sentence  of  the  section  means,  that  though,  for  the 
sake  of  calculating  the  parts,  we  go  beyond  the  as  to  the  dupondius  or 
tripondius,  yet  we  must  always  consider  the  as  as  representing  the 
inheritance.  For  example,  to  be  quite  correct,  we  must  make  15-24ths 
into  72-12ths,  so  that  the  portions  of  the  inheritance  may  be  expressed 
with  reference  to  the  twelve  uncioi  of  the  as. 


9.  Heres  pure  et  sub  conditione  in- 
stitui  potest,  ex  certo  tempore  aut  ad 
certum  tempus  non  potest,  veluti  post 
quinquennium  quam  moriar,  vel  ex  ca- 
lendis  illis  vel  usque  ad  calendas  illas 
heres  esto.  Denique  diem  adjectum  ha- 
beri  pro  supervacuo  placet,  et  pei'inde 
esse  ac  si  pure  heres  institutus  esset. 

D.  XX 


9.  An  heir  may  be  instituted  simply  or 
conditionally,  but  not  f)'om  or  to  any  cer- 
tain pei'iod  ;  as,  after  five  years  fi-om  my 
death,  or  from  the  calends  of  such  a 
month,  or  until  the  calends  of  such  a 
month.  The  tei'm  thus  added  is  consid- 
ered a  superfluity,  and  the  institution  is 
ti-eated  exactly  as  if  unconditional. 

K'iii.  5. 


This  paragraph  must  be  understood  as  referring  to  heirs  other  than 
sui  heredes.  If  a  suus  heres  was  instituted  sub  conditione,  unless  the 
fulfilment  of  the  condition  was  within  his  own  power,  the  testament 
was  null.     (D.  xxviii.  2.  3.  1.) 

If  the  institution  was  conditional,  all  those  rights  which  otherwise 
would  date  from  the  death  of  the  testator,  dated  from  the  accomplish- 
ment of  the  condition.  When  the  condition  was  accomplished,  the 
heir  entered  on  the  inheritance,  and  then  by  this  aditio  (not  by  the 
accomplishment  of  the  condition)  his  rights  were  carried  back  to  the 
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time  when  the  testator  died.  Heres  quandoque  adeundo  fiereditatem  jam 
tunc  a  morte  successisse  defuncto  intelligitur,  (D.  xxix.  2.  54.)  Until  the 
heir  entered  the  inheritance  was  said  jrxcere,  to  be  in  abeyance. 

It  was  a  principle  of  Roman  law  that  a  person  could  not  die  partly 
testate  and  partly  intestate ;  if  his  testament  was  valid  at  all,  his 
heredes  ab  intestato  were  entirely  excluded.  It  was  also  a  rule  of  law, 
that  a  person  who  once  became  heir,  could  not  cease  to  be  heir.  But 
if  a  person  was  instituted  heir  from  a  certain  time,  there  would  be 
no  one  but  the  heredes  ab  intestato  to  take  in  the  meantime,  and  they 
must  cease  to  be  heirs  when  the  time  arrived ;  if  the  institution  was 
to  take  effect  only  up  to  a  certain  time,  the  instituted  heir  would  cease 
to  be  heir  at  the  expiration  of  the  time,  and  the  heredes  ab  intestato 
would  then  take  the  inheritance.  This  would  be  making  the  testator 
die  partly  testate  and  partly  intestate,  and  therefore  the  law  did  not 
permit  such  an  institution.  Such  an  institution  would  also  have 
offended  against  the  second  rule  we  have  just  mentioned,  viz.  that  a 
person  who  had  once  been  heir  could  not  cease  to  be  heir  (D.  xxviii.  5. 
88),  whence  the  adage  semel  heres  semper  heres  ;  for  in  the  first  case  the 
h&'edes  ab  intestato,  in  the  second  the  instituted  heir,  would  cease,  at 
the  end  of  a  certain  time,  to  be  heir.  But  if  the  institution  was  con- 
ditional, the  heredes  ab  intestato  did  not  take  until  the  condition  was 
fulfilled,  but  were  excluded  by  the  possibility  which  existed  at  every 
moment  of  time  that  the  testamentary  heir  would  be  able  to  enter 
on  the  inheritance  by  the  condition  being  accomplished.  (D,  xxix. 
2.  39.) 

The  text  speaks  of  certum  tempus ;  if  the  time  Avere  uncertain,  if 
the  event  was  one  that  must  happen  at  some  time,  as  that  B  should  die, 
but  the  time  of  its  happening  was,  as  in  this  case,  uncertain,  and  the 
testator  said,  let  A  be  my  heir  from  the  date  of  B's  death,  this  would 
operate  to  make  the  institution  conditional.  Dies  incertus  conditionem 
in  testamento  facit.  (D.  xxxv.  1.  -75.)  It  would  be  uncertain  whether 
A  would  outlive  B ;  but  if,  during  A's  lifetime,  B  died,  which  he 
might  at  any  moment,  the  condition,  viz.  that  A  should  outlive 
him,  would  be  accomplished,  and  this  possibility  excluded  the  hei'edes 
ab  intestato. 

A  soldier  might  make  his  testament  ex  certo  tempore  or  ad  c&rtuTn 
tempus.     (D.  xxix.  1.  41.  pr.) 


10.  Impossibilis  conditio  in  institu-  10.  An  impossible  condition  in  the 
tionibus  et  legatis,  nee  non  fideicom-  institution  of  heii-s,  gift  of  legacies, 
missis  et  libertatibns,  pro  non  scripta  creation  of  fcdeicommissa,  and  gifts  of 
habetur.  freedom,  is  considered  as  not  inserted 

at  all. 

D.  xxviii.  7.  1  ;   D.  xxviii.  7.  14. 
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That  the  institution  was  regarded  as  unconditional  instead  of  void, 
when  the  condition  was  one  not  allowed  by  law,  must  be  ascribed  to 
the  anxiety  of  Romans  not  to  die  intestate,  and  the  consequent  favor 
with  which  the  law  regarded  any  means  of  treating  a  will  as  valid. 
An  obligation  containing  an  impossible  condition  would  be  void. 
(Bk.  iii.  Tit.  19.  11.) 

Possibilis  est  guce  per  rerum  naturam  admitti  potest :  impossibilis  qucs 
non  potest.  (Paul.  Sent.  iii.  4.  2.  1.)  But  a  thing  contrary  to  law,  or 
to  honi  mores,  was  considered  as  impossible  as  if  it  was  impossible  per 
rerum  naturam.     (Paul.  Sent.  iii.  4.  2.) 

11.  Si  plui-es  conditiones  institutioni  11.  When  several  conditions  are  at- 
aiiscriptse  sunt,  siquidem  conjunctim,  ut  tached  to  the  institution,  if  they  are 
jHita  si  illud  et  illud  factum  erit,  omni-  placed  in  the  conjunctive,  as,  if  this  and 
bus  parendum  est ;  si  separatim,  veluti  that  thing  is  done,  all  the  conditions  must 
si  illud  aut  illud  factum  erit,  cuilibet  be  complied  with.  But,  if  the  conditions 
obtempei-are  satis  est.  are  placed  in  the  disjunctive,  as,  if  this 

or  that  is  done,  it  will  be  sufficient  to 
comply  with  any  one. 

D.  xxviii.  7.  5. 


12.  li,  quos  numquam  testator  vidit, 
heredes  institui  possunt,  veluti  si  fratris 
filios  peregri  natos,  ignorans  qui  essent, 
heredes  instituerit ;  ignorantia  enim  tes- 
tantis  inutilem  institutionem  non  facit. 


12.  A  testator  may  institute  persons 
his  heirs  whom  he  has  never  seen,  as, 
his  brother's  sons,  born  in  a  foreign 
counti'y,  and  unknown  to  him  ;  for  the 
want  of  this  knowledge,  will  not  vitiate 
the  institution. 

C.  vi.  24.  11. 


Tit.  XV.     DE  VULGARI   SUBSTITUTIONS. 


Potest  autem  quis  in  testamento  suo 
plures  gradus  heredum  facere,  ut  puta 
si  ille  heres  non  erit  ille  heres  esto,  et 
deinceps  in  quantum  velit  testator  sub- 
stituere  potest,  et  novissimo  loco  in  sub- 
sidium  vel  servum  necessarium  heredem 
instituere. 

D.  xxviii 


A  man  by  testament  may  appoint  seve- 
ral degrees  of  heirs ;  as,  for  instance,  if 
so  and  so  will  not  be  my  heir,  let  so  and 
so  be  my  heir.  And  so  on  through  as 
many  substitutions  as  he  shall  think 
proper.  He  may  even,  in  the  last  place, 
and  as  an  ultimate  resource,  institute  a 
slave  his  necessary  heir. 

.  6.  36. 


Substitution  was  really  a  conditional  institution.  If  A  is  not  my 
heir,  if,  for  instance,  he  dies  before  me,  I  appoint  B.  The  extent  to 
which  substitution  was  carried,  was  owing  to  the  importance  attached 
to  dying  testate ;  and  partly  also,  in  the  time  of  the  emperors,  to  the 
wish  to  guard  against  the  operation  of  the  lex  Julia  et  Papia,  which 
created  numerous  causes  of  incapacity  to  take  under  a  testament, 
and  gave  the  shares  of  those  instituted,  but  incapable  of  taking  as 
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cad/ica,  to  those  named  in  the  testament  who  Avere  married  and 
fiad  children,  and,  if  there  were  no  such  peryons,  to  the  ararium, 
ov  public  treasury.  As  the  effect  of  the  lex  .Julia  et  Papia  can- 
not be  discussed  without  taking  legacies  into  consideration,  a  de- 
tailed account  of  the  two  laws  known  by  this  name  is  deferred  till 
we  reach  the  2()th  Title.  By  substitution,  that  which  under  these 
laws  was  a  caducmn  went  to  the  substituted  heir,  if  qualified  to  take, 
and  did  not  follow  the  course  of  devolution  which  these  lawsprescril>ed. 
This  kind  of  substitution  is  termed  vulgaris,  as  opposed  to  suhstitutlo 
pupiUaris,  the  subject  of  the  next  Title. 

1.  Et  plures  in  unius  locum  possunt  1.  A  testator  may  substitute  several 
substitui,  vel  unis  in  plui-iura,  vel  singuli  in  the  place  of  one,  or  oiw  in  the  place 
singulis,  vel  invicem  ipsi  qui  heredes  of  several,  or  one  in  the  place  of  each 
institui  sunt.  one,  or  he  may  substitute  the  instituted 

heirs    themselves    reciprocally    to    one 
another. 

D.  xxviii.  6.  36.  1. 

Three  advantages  which  co-heirs  gained  by  being  substituted  to 
each  other  are  to  be  noticed :  (1)  If  any  one  instituted  heir  died  before 
the  testator,  or  refused  to  take  his  share  of  the  inheritance,  his  share 
was,  in  fact,  undisposed  of.  But  as  the  testator  was  always  supposed 
to  have  disposed  of  his  whole  estate  if  he  disposed  of  any  part,  this 
share  was  divided  among  all  those  who  entered  on  the  inheritance  in 
proportions  corresponding  to  the  share  given  them  by  the  will.  Their 
claim  to  this  was  called  the  jus  accrescendi.  But  a  testator  sometimes 
produced  nearly  the  same  effect  as  the  law  would  have  produced  for 
him,  by  substituting  the  heirs  who  entered  on  the  inheritance  in  the 
place  of  those  who  did  not,  thus  preventing  any  share  from  becoming 
vacant.  The  effect  was  nearly  the  same,  but  not  quite  so.  It  was 
open  to  the  substituted  heirs  to  refuse  the  inheritance  of  this  new  part, 
which  required  to  be  expressly  entered  on ;  whereas,  if  they  once  en- 
tered on  the  share  given  them  by  the  testament,  they  could  not  decline 
accepting  any  further  portion  which  devolved  on  them  by  the  jus  ac- 
crescendi. (D.  xxix.  2.  35.)  (2)  Surviving  co-heirs  might  possibly  gain 
in  this  way ;  the  representatives  of  an  heir  who  had  died  after  enter- 
ing on  the  inheritance  received  his  portion  of  the  share  of  a  co-heir 
subsequently  renouncing.  But  if  the  co-heirs  were  substituted  to  each 
other,  then  only  those  living  at  the  time  when  the  choice  of  entering 
on  the  vacant  share  was  offered  them,  took  by  substitution  (D.  xxviii. 
6.  23 ;  D.  xxviii.  5.  59.  7),  the  benefit  of  substitution,  like  that  of  in- 
stitution, being  personal ;  and  the  representatives  of  a  co-heir  who  had 
died  after  entering,  but  before  he  had  accepted  the  benefit  of  substitu- 
tion, would  lose  what,  under  the  jus  accrescendi,  would  come  to  them. 
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(D.  xxviii.  6.  45.  1.)  (3)  The  laws  known  under  the  joint  name  of 
the  lex  Julia  et  Papia  Poppoea,  had,  while  in  force,  given  a  further 
reason  for  this  mode  of  mutually  substituting  the  heirs  to  each  other, 
as  under  their  provisions  some  persons  could  take  what  was  given 
them,  but  could  not  claim  caduca.  By  substitution,  an  heir  incapable 
of  claiming  a  caducum,  under  these  laws  might  take  it  as  substituted 
heir.  For  the  mode  in  which  these  laws  operated,  see  note  on  Tit.  20.  8. 
It  is  easy  to  understand  that,  where  there  were  more  than  two  persons 
instituted,  the  devolution  might  not  be  the  same  by  substitution  and 
by  the  ju&  accreseendi.  Supposing  A,  B,  and  C  were  all  instituted  heirs, 
and  B  substituted  to  A,  and  then  D  substituted  to  B ;  if  A  and  B  died, 
by  B  being  substituted  to  A,  the  shares  of  A  and  B  would  both  go  to 
D  ;  but  by  the  jus  accreseendi  (i.e.  supposing  B  had  not  been  substituted 
to  A),  the  share  of  A  would  have  been  vacant,  and  would  have  been 
divided  between  D  and  C. 

2.  Et  si  ex  disparibus  partibus  heredes  2.  If  a  testator,  having  instituted  sev- 
sciiptos  invicem  substituerit,  et  nullam  eral  heirs  with  unequal  shares,  substi- 
nientionem  in  substitutione  partium  ha-  tutes  them  reciprocally  the  one  to  the 
buerit,  eas  videtur  in  substitutione  partes  other,  and  makes  no  mention,  of  the 
dedisse  quas  in  institutione  expressit ;  shares  they  are  to  have  in  the  substitu- 
et  ita  divus  Pius  rescripsit.  tion,  he  is  considered  to  have  given  the 

same  shares  in  the  substitution  which  he 
gave  in  the  institution ;  thus  the  Ei»- 
peror  Antoninus  decided  by  rescript. 

C.  ^-i.  26.  1. 

If  he  chose,  however,  to  specify  the  shares  they  were  to  take  in  that 
portion  to  which  they  were  substituted,  there  was  no  necessity  that 
they  should  be  the  same  shares  as  those  they  were  said  to  take  by  in- 
stitution. 

3.  Sed  si  instituto  heredi  et  coheredi  3.  If  a  co-heir  is  substituted  to  any 
suo  substitute  dato  alius  substitutus  fu-  instituted  heir,  and  a  third  person  to 
erit,  divi  Severus  et  Antoninus  sine  dis-  that  co-heir,  the  Emperors  Severus  and 
tinctione  resci-ipserunt  ad  utramque  par-  Antoninus  have  by  rescript  decided  that 
tem  substitutum  admitti.  this  third  person  shall  be  admitted  to 

the  portions  of  both  without  distinction. 

D.  xxviii.  6.  41. 

A  testator  institutes  two  heirs,  A  and  B.  He  substitutes  B  to  A, 
and  to  B  he  substitutes  C.  Supposing  neither  A  nor  B  take  the  in- 
heritance, C  will  take  the  part  of  each,  utramque  partem,  and  will  take 
it  \^4thout  any  distinction  {sine  distinctione)  as  to  what  was  the  order  in 
which  the  testament  was  drawn  up,  or  whether  A  or  B  first  dies  or  re- 
fuses or  becomes  incapable  of  taking  the  inheritance.  How  he  would 
take  the  part  of  B  is  clear  enough ;  but  if  B  died  or  refused  the  inher- 
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M'.l 


.mnce  before  A,  how  would  C  take  A's  share  ?    He  did  so  by  the  rule 

stibstitvtu.i  iiubdituto  censetur  substituhis  institato ;  the  yjerson  substi- 
tuted to  the  substitute  is  considered  substituted  to  the  instituted  heir; 
C  is  substituted  to  B,  who  is  substituted  to  A,  and  therefore  C  is,  by 
what  was  termed  a  tacita  substitution  substituted  to  A,  and  takes  his 
part. 


4.  Si  servum  alienum  quis  patrem- 
familias  arbitratus  heredem  scnpserit, 
et  si  heres  non  esset,  Maevium  ei  substi- 
tuerit,  isque  serviis  jussu  domini  adierit 
hereditatem,  Msevius  in  partem  admit- 
titur.  Ilia  enim  verba  si  heres  non  erit, 
in  eo  quidem  quern  alieno  juri  subjec- 
tum  esse  testator  scit,  sic  accipiuntur, 
'si  neque  ipse  heres  erit,  neque  alium 
heredem  efFecerit;'  in  eo  vero  quem 
patremfamilias  esse  arbitratur,  illud 
significant,  '  si  hereditatem  sibi,  eive 
cujus  juri  postea  subjectus  esse  coeperit, 
non  acquisiei'it :'  idque  Tiberius  Cseaar 
in  persona  Parthenii  servi  sui  constituit. 


4.  If  a  testator  institutes  the  slave  of 
another  his  heir,  supposing  him  to  be 
sui  juris,  and,  to  provide  for  the  case  of 
this  person  not  becoming  his  heir,  sub- 
stitutes Msevius  in  his  place ;  then,  if 
that  slave  should  afterwards  enter  upon 
the  inheiitance  at  the  command  of  his 
master,  the  substituted  person,  Mse\'ius, 
would  be  admitted  to.  a  part.  For  the 
words,  'if  he  does  not  become  my  heir,' 
in  the  case  of  a  pei'son  whom  the  testa- 
tor knew  to  be  under  the  dominion  of 
another,  are  taken  to  mean,  if  he  neither 
becomes  heir  himself,  nor  causes  another 
to  be  heir ;  but  in  the  case  of  a  person 
whom  the  testator  supposed  to  be  free, 
the  woi'ds  mean,  'if  the  heir  acquires 
the  inheritance  neither  for  himself  nor 
for  him  to  whose  dominion  he  afterwards 
becomes  subject.'  This  was  decided  by 
Tiberius  Caesar  in  the  case  of  his  own 
slave  Parthenius. 

D.  xxviii.  5.  40,  41. 

The  pars  which  each  took  was  one-half.  (Theoph.  Par.)  That 
each  should  take  half  in  such  a  case  was  a  mere  arbitrary  regnlation, 
formed  on  no  principle  of  law,  but  only  meeting,  as  was  supposed,  the 
equity  of  the  case.  It  seemed  hard  that  the  master  of  the  slave  should 
lose  all  benefit  from  the  institution,  when  the  words  of  the  testament 
gave  him  the  whole  inheritance,  and  hard  that  the  instituted  heir 
should  take  nothing  when  the  master  of  the  slave  was  profiting  by  a 
mistake  of  the  testator.  Accordingly  Tiberius  decided  that  eaci: 
should  have  half. 
18 
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Tit.  XVI.     DE  PUPILLARI  SUBSTITUTIONE. 


Libeiis  suis  impuberibus  quos  in  po- 
testate  quis  habet,  non  solum  ita  ut  supra 
diximus  substituere  potest,  id  est  ut,  si 
heredes  ei  non  extiterint,  alius  ei  sit 
heres,  sed  eo  amplius  ut  etsi  heredes  ei 
extiterint  et  adhuc  impuberes  mortui 
fuerint,  sit  eis  aliquis  heres,  veluti  si 
quis  dicat  hoc  modo :  Titius  tilius  meus 
heres  mihi  esto  ;  si  tilius  meus  heres  mihi 
non  erit,  sive  hei-es  erit  et  pnus  moriatur 
(juam  in  suam  tutelam  venerit,  tunc  Seius 
heres  esto.  Quo  casu,  si  quidem  non 
extiterit  heres  filius,  tunc  substitutus 
patri  fit  heres ;  si  vei'O  extiterif  heres 
tilius  et  ante  pubertatem  decessei-it,  ipsi 
filio  fit  heres  substitutus ;  nam  moi-ibus 
institutum  est  ut,  cum  ejiis  setatis  filii 
sint,  in  qua  ipsi  sibi  testamentum  facere 
non  oossunt,  parentis  eis  faciant. 


A  testator  can  substitute  an  heir  in 
place  of  his  children,  under  the  age  of 
puberty,  and  in  his  power,  not  only  in 
the  manner  we  have  just  mentioned, 
namely,  by  appointing  some  other  i^erson 
his  heir  in  case  his  children  do  not  be- 
come his  heirs ;  but  also,  if  they  do  be- 
come his  heirs,  but  die  under  the  age  of 
puberty,  he  may  substitute  another  heir ; 
as,  for  example,  '  Let  Titius,  my  son,  be 
my  heir,  and,  if  he  should  not  become 
my  heir,  or,  becoming  my  hfllr,  should 
die  before  he  comes  to  be  his  ovrn  master, 
i.e.  before  he  arrives  at  pnoerty,  let 
Seius  be  my  heir.'  In  this  r^se,  if  the 
son  does  not  become  the  test^^tor's  heir, 
the  substituted  heir  is  heir  to  che  father  ; 
but,  if  the  son  becomes  heit ,  and  then 
dies  under  the  age  of  pubei't  /,  the  sub- 
stituted heir  is  then  heir  to  thd  son .  For 
custom  has  established  that  p«i"ents  may 
make  testaments  for  their  cnddren  who 
are  not  of  an  age  to  make  testaments  for 
themselves. 


Gai.  ii.  179,  180. 


A  child  under  the  age  of  puberty  might  be  sui  juris,  and  so  have  the 
legal  capability"  of  making  a  testament ;  his  status  might  be  such  as  to 
give  him  the  testamenti  f actio,  but  he  would  not  have  the  power  of  exer- 
cising his  right  to  make  a  testament,  according  to  the  distinction  be- 
tween a  right  and  the  power  of  availing  oneself  of  the  right,  so  often 
met  with  in  Roman  law.  If  this  child,  then,  died  before  attaining 
fourteen  years,  he  would  necessarily  die  intestate,  which  in  Roman 
eyes  was  so  great  a  misfortune  for  any  one,  that  the  father  of  the  child 
was  permitted  to  make  the  child's  testament,  but  only  as  a  part  and 
as  accessory  to  his  own.  The  right  to  make  a  child's  testament  de- 
pended on  the  possession  of  the  patria  potestas,  and  could  only  be  exer- 
cised with  regard  to  those  children  who  were  in  their  father's  power. 

In  the  words  si  filius  meus  heres  mihi  non  erit,  sive  heres  erit  et  prius 
moriatur,  we  have  an  instance  both  of  the  vulgar  and  the  pupillary 
substitution.  It  was  long  a  vexed  question  among  the  jurisprudents 
(Cic.  de  Orat.  1.  39.  57),  whether,  if  one  only  was  expressed,  the  other 
was  implied ;  whether,  for  instance,  if  the  words  si  filius  meus  heres 
mihi  non  erit  stood  alone,  and  the  child  became  heir  but  died  under  the 
age  of  puberty,  the  substituted  heir  would  take  as  if  he  had  been  sub- 
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Btituted  by  pupillary  substitution.  Marcus  Aurelius  terminated  the 
doubt  by  deciding  that  each  substitution  implied  the  other  (D.  xxviii. 
6.  4),  so  that,  when  the  son  was  instituted  heir,  the  person  substituted 
to  him  by  pupillary  substitution  was  considered  as  substituted  to  him 
by  vulgar  substitution;  and  conversely,  the  person  substituted  by 
vulgar  substitution  was  considered  as  substituted  by  pupillary  substi- 
tution, unless,  in  either  case,  the  testator  had  expressed  a  wish  to  the 
contrary. 


1.  Qua  ratione  excitati,  etiam  consti- 
tutioneni  posuimus  in  nostro  codice,  qua 
prospectum  est,  ut  si  mente  captos  habe- 
ant  filios  vel  nepotes  vel  pronepotes 
cujuscumque  sexus  vel  gi-adus,  liceat  eis, 
etsi  puberes  sint,  ad  exemplum  pupil- 
laris  substitutionis  certas  personas  sub- 
stituere ;  sin  autem  resipuerint,  eamdem 
substitutionem  infirmari,  et  hoc  ad  ex- 
emplum pupillaris  substitutionis,  quse 
postquam  pupillus  adoleverit,  infirma- 
tui". 


C.  vi.  26.  9 ;  D 


1.  Guided  by  a  similar  principle,  we 
have  also  inserted  a  constitution  in  our 
code,  which  provides  that,  if  a  man  has 
children,  grandchildren,  or  great-grand- 
children, out  of  their  Hght  minds,  of 
whatever  sex  or  degree,  he  may  substi- 
tute certain  persons  as  heirs  in  place  of 
such  children,  on  the  analogy  of  pupil- 
lary substitution,  although  they  have 
attained  the  age  of  puberty.  But  if  they 
regain  their  reason,  the  substitution  is 
void,  on  the  analogy  of  pupillary  substi- 
tution, which  ceases  to  operate  when  the 
minor  attains  to  puberty. 

,  xxviii.  6.  14. 


This  kind  of  substitution  is  termed  by  the  commentators  guasi-pupil- 
laris  or  exemplaris,  because  made  ad  exemplum  pupillaris  substitutionis. 
The  power  here  given  differs  from  that  of  making  a  child's  testament 
in  two  points  :  (1)  it  could  be  made  by  any  ascendant,  whether  pater- 
nal or  maternal,  and  not  only  by  the  paterfamilias ;  and  (2)  the  testator 
could  not  substitute  any  one  he  pleased.  He  was  obliged  to  appoint 
one  among  certas  personas,  viz.  one  of  the  descendants  of  the  insane, 
and,  if  there  were  none,  then  one  of  his  brothers.  If  he  had  no  brothers, 
the  choice  of  the  testator  was  then  unrestrained.     (C.  vi.  26.  9.) 

If  for  any  other  cause  than  insanity  a  descendant  were  incapable  of 
making  a  testament,  the  emperor  would,  if  he  thought  tit,  give  a  license 
to  the  head  of  the  family  to  make  a  testament  for  him.  (D.  xxviii. 
6.  53.) 


2.  Igitur  in  pupillari  substitutione  se- 
cundum praefatum  modum  ordinata  duo 
quodammodo  sunt  testamenta,  alterum 
pati'is,  alterum  filii,  tanquam  si  ipse 
filius  sibi  heredem  instituisset,  aut  certe 
unum  est  testamentum  duarum  cau- 
sarum,  id  est,  quarum  hereditatum. 


2.  In  a  pupillary  substitution,  made 
in  the  way  we  have  mentioned,  there  aie 
in  a  manner  two  testaments,  one  of  the 
father,  the  other  of  the  son,  as  if  the 
son  had  instituted  an  heir  for  himself ; 
or  at  least  there  is  one  testament,  oper- 
ating on  two  objects,  that  is,  two  inheii- 
tances. 


Gai.  ii.  180. 
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^  3.  Sin  autem  quis  ita  formidolosus  sit, 
ut  timeret  ne  filius  ejus  pupillis  adhuc, 
ex  eo  qnod  palam  substitutum  aocopit, 
jiost  obitum  ejus  periculo  insidiarum 
subjicei-etur,  vulgarem  quidem  substitu- 
tionem  palam  facere  et  in  primis  testa- 
menti  partibus  debet ;  illam  autem  sub- 
stitutionem  per  quam,  etsi  heres  extiterit 
pupillus  et  intra  pubertatem  decesserit, 
substitutus  vocatui',  separatim  in  inferi- 
oribus  partibus  scribere,  eamque  part- 
em proprio  lino  propnaque  cei-a  consig- 
nare,  et  in  pi-iore  parte  testament! 
cavere,  ne  infenores  tabulae  vivo  filio  et 
adhuc  impubere  aperiantur.  lUud 
palam  est,  non  ideo  minus  valere  substi- 
tutionem  impubei-is  filii,  quod  in  iisdem 
tabulis  sci'ipta  sit  quibus  sibi  quisque 
heredem  instituisset,  quamvis  pupillo 
hoc  periculosum  sit. 


Gai.  ii 

4.  Non  solum  autem  heredibus  insti- 
tutis  impuberibus  liberis  ita  substituere 
parentes  possunt,  ut  etsi  heredes  eis  ex- 
titerint  et  ante  pubertatem  mortui  fuer- 
int,  sit  eis  hei-es  is  queni  ipsi  voluerint  ; 
,?ed  etiam  exheredatis  :  itaque  eo  casu, 
si  quid  pupillo  ex  hereditatibus  lega- 
tisve  aut  donationibus  propinquorum 
atque  amicorum  acquisitum  fuerit,  id 
omne  ad  substitutum  pertinebit.  Quse- 
cumque  diximus  de  substitutione  im- 
puberum  liberorum  vel  heredum  insti- 
tutorum  vel  exheredatorum,  eadem  etiam 
de  postumis  intelligimus. 


3.  If  a  testator  is  so  apprehensive  as 
to  fear  lest,  after  his  death,  his  son, 
being  yet  a  pupil,  should  be  exposed  to 
the  risk  of  having  designs  formed  against 
him,  from  another  person  being  openly 
substituted  to  him,  he  ought  to  make 
openly  a  vulgar  substitution,  and  insert 
it  in  the  fii-st  part  of  his  testament ;  and 
to  write  the  substitution,  by  which  a 
substituted  heir  is  called  to  the  inheri- 
tance, if  his  son  should  become  an  heir 
and  then  die  under  the  age  of  puberty, 
by  itself,  and  in  the  lower  part,  which 
part  ought  to  be  separately  tied  up  and 
sealed :  and  he  ought  also  to  insert  a 
clause  in  the  first  part  of  his  testament, 
forbidding  the  lower  part  to  be  opened 
while  his  son  is  alive  and  within  the  age 
of  puberty.  Of  course  a  substitution  to 
a  son  under  the  age  of  puberty  is  not 
less  valid  because  written  on  the  same 
tablet  in  which  the  testator  has  instituted 
him  his  heir,  whatever  danger  it  may 
involve  to  the  pupil. 

.  181. 

4.  Parents  may  not  only  substitute  to 
theii"  children  under  the  age  of  puberty, 
so  that  if  such  children  become  their 
heirs,  and  die  under  the  age  of  puberty, 
any  one  whom  the  testator  pleases  shall 
be  made  their  heir,  but  they  may  also 
substitute  to  their  disinherited  children  ; 
and  therefore,  in  such  a  case,  whatever 
a  disinherited  child,  within  the  age  of 
puberty,  may  have  acquired  by  suc- 
cession, by  legacies,  or  by  gift  from  re- 
lations and  fi-iends,  will  all  become  the 
property  of  the  substituted  heir.  All 
we  have  said  concerning  the  substitution 
of  pupils,  instituted  heirs,  or  disinher- 
ited children,  is  applicable  also  to  post- 
humous children. 

Gai.  ii.  182,  183. 

It  was  not  because  he  instituted  a  child  in  his  ovm  testament  that  a 
paterfamilias  could  make  the  testament  of  that  child,  but  because  the 
child  was  in  his  power,  and  hence  he  could  make  the  testaments  even 
of  children  whom  he  disinherited.  Grandchildren  and  other  descen- 
dants could  also  be  made  subject  to  a  pupillary  substitution  by  their 
grandfather,  if  they  were  immediately  in  his  power,  that  is,  if  their 
own  father  was  dead  or  emancipated. 


Llll.    IL       TIT.    X  VT. 


277 


It  was  necessary  that  the  child  should  be  under  the  power  of  the 
father  at  the  time  of  making  the  testament,  and  also  at  that  of  the 
father's  death.  No  testator  could,  therefore,  substitute  to  an  emanci- 
pated child.  (D.  xxviii.  6.  2.)  If,  after  the  child  became  sui  Juris,  he 
was  arrogated,  this  vitiated  the  substitution  ;  but  the  person  who  arro- 
gated him  was  obliged  to  give  security  that  if  the  child  died  under  the 
age  of  puberty,  he  would  give  up  to  the  substituted  heir,  or  to  the 
heredes  legitimi  if  no  one  was  substituted,  all  that  would  have  come  to 
the  pupil  if  the  substitution  had  remained  valid.  It  is,  perhaps,  hardly 
necessary  to  observe,  that  in  every  case  of  jjupillary  substitution,  the 
substituted  heir  took  not  only  what  the  pupil  received  from  the  father, 
but  all  that  the  pupil  would  have  had  to  dispose  of  by  testament,  if  he 
had  been  capable  of  making  a  testament. 


5.  Liberis  autem  suis  testamentum 
nemo  facei-e  potest,  nisi  et  sibi  facial  ; 
nam  pupillare  testamentum  pars  et 
sequela  est  paterni  testament!,  adeo  ut 
si  patris  testamentum  non  valeat,  nee 
filii  quidem  valebit. 


5.  No  parent  can  make  a  testament 
for  his  children  unless  he  also  makes  a 
testament  for  himself ;  for  the  pupillary 
testament  is  a  part  of,  and  accessory  to, 
the  testament  of  the  parent,  so  much  so, 
that  if  the  testament  of  the  father  is  not 
valid,  neither  is  that  of  the  son. 
D.  xxviii.  6.  2.  1. 


The  two  testaments  were  generally  contained  in  the  same  instru- 
ment ;  but  a  testator  might,  if  he  pleased,  make  his  son's  testament  by 
a  different  instrument,  or  might  even  make  it  by  verbal  nuncupation, 
although  his  own  testament  was  written. 


6.  Vel  singulis  autem  liberis,  vel  ei 
qui  eorum  novissimus  impubes  morietur, 
substitui  potest :  singulis  quidem  si  ne- 
minem  eorum  intestato  decedere  voluit, 
novissimo  si  jus  legitimarum  heredita- 
tum  integrum  inter  eos  custodiri  velit. 


D. 


7.  Substituitur  autem  impuberi  aut 
nominatim,  veluti  Titius,  aut  generaliter, 
ut  quisquis  mihi  heres  erit :  quibus  ver- 
bis vocantur  ex  substitutione,  impubere 
mortuo  filio,  qui  et  ei  scripti  sunt  heredes 
et  extiterunt,  et  pro  qua  parte  heredes 
facti  sunt. 


6.  A  parent  may  make  a  pupillary 
substitution  to  each  of  his  children,  or 
to  him  who  shall  die  the  last  under  the 
age  of  puberty;  to  each,  if  he  be  unwil- 
ling that  any  of  them  should  die  intes- 
tate ;  to  the  last  who  shall  die  within  the 
age  of  puberty,  if  he  wishes  that  the 
order  of  legitimate  succession  should  be 
rigidly  preserved  among  them. 

i.  6.  37. 

7.  A  substitution  may  be  made  to  a 
child  under  the  age  of  puberty  by  name, 
as,  '  let  Titius  be  heii- ;'  or  generally  ; 
for  instance,  'whoever  shall  be  my  heir.' 
By  these  latter  words  all  ai-e  called  to 
the  inheritance  by  substitution,  on  the 
death  of  the  son  under  the  age  of  pu- 
berty, who  have  been  instituted,  and 
have  become  heirs  to  the  father,  and 
each  in  proportion  to  the  share  assigned 
to  him  as  heir. 

,  6.  8.  1. 
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Quisquis  mihi  heres  erit,  heres  filio  meo  impuberi  esto,  would  be  the  fuU 
expression. 

8.  Masculo  igitur  usque  ad  quatuor-  8.  A  substitution  may  then  be  made 
decim  annos  substitui  potest,  feminse  us-  to  males  up  to  the  age  of  fourteen,  and 
que  ad  duodecim  annos ;  et  si  hoc  tempus  to  females  up  to  that  of  twelve  years  : 
excesserint,  substitutio  evanescit.  this  age  once  passed,  the  substitution  is 

at  an  end. 

D.  xxviii.  6.  14. 

The  father  could  not  extend  the  time  beyond  fourteen  years,  but  he 
could  make  it  less  ;  as,  for  example,  si  fiiius  mens  intra  decimum,  deees- 
serit. 

The  substitutio  pupillaris  would  be  at  an  end  not  only  by  the  pupil 
attaining  the  age  of  puberty,  but  by  his  undergoing  a  capitis  deminutio 
before  the  age  of  puberty,  or  dying  before  his  father,  as,  in  either  of 
these  cases,  it  would  be  impossible  he  should  make  a  testament.  Or, 
again,  if  no  one  entered  on  the  father's  inheritance,  or  the  father's 
testament  was  in  any  way  made  inoperative,  the  testament  of  the  son 
was  void,  because  it  was  on  the  validity  of  the  testament  of  the  father 
that  the  validity  of  the  testament  of  the  son  depended. 

9.  Extraneo  vero  vel  filio  puberi  here-  9.  After  having  instituted  a  stranger 
di  instituto  ita  substituere  nerfio  potest,  or  son  of  full  age,  a  testator  cannot  then 
lit  si  heres  extiterit  et  intra  aliquod  tern-  go  on  to  substitute  another  heir  to  him, 
pus  decesserit,  alius  ei  sit  heres ;  sed  hoc  if  he  dies  within  a  certain  time.  All  that 
solum  permissum  est,  ut  eum  per  fidei-  is  allowed  is,  to  oblige,  by  a  Jfdeicotn- 
conmiissum  testator  obliget  alii  heredita-  missum,  the  person  instituted  to  give  up 
tem  ejus  vel  totam  vel  pro  parte  resti-  all  or  a  part  to  a  third  person.  What 
tuere  :  quod  jus  quale  sit,  suo  loco  trade-  the  law  is  on  this  point  we  will  explain 
mus.  in  its  proper  place. 

Gai.  ii.  184. 

It  is  to  be  observed  that,  in  a  fideicommissum,  the  testator  does  not 
attempt  to  deal  with  the  inheritance  of  another  :  he  only  regulates  the 
transmission  of  his  own,  and  nothing,  therefore,  passed  by  the  fideicom- 
missum,  except  what  came  to  the  person  instituted  from  the  testator. 

Soldiers  could  make  a  testament  for  their  children  without  having 
made  their  own,  and  could  substitute,  so  far  as  the  inheritance  they 
gave  went  to  their  children  over  puberty,  to  emancipated  children  and 
strangers.  (D.  xxviii.  6.  21 ;  D.  xxviii.  6.  105  and  15 ;  D.  xxix.  141, 
4  and  5.) 
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Tit.   XVIL     QUJBUS    MODIS    TESTAMENTA    INFIIir 

MANTUR. 

Testaraentum  jure  factum  usque  adeo  A  testament,  legally  made,  remains 
valet  donee  rumpatur  irritumve  fiat.  valid  until  it  be  either  revoked  or  ren- 

dered inefl'ectual. 

If  something  was  originally  wanting  to  the  validity  of  the  testament, 
it  was  spoken  of  as  being  injustum,  non  jure  factum. ;  as  im/perfectum, 
if  some  formality  was  wanting ;  and  as  nullius  momenti,  if  a  child  was 
not  properly  disinherited.  But  it  might  be  quite  valid  when  made, 
and  subsequently  lose  its  effect ;  in  such  a  case  it  was  either  ruptura, 
i.e.  its  force  was  broken,  it  was  revoked,  either  by  agnation  of  a  suus 
h&res,  or  by  a  subsequent  testament ;  or  it  was  irritum,  rendered  useless 
by  the  testator  undergoing  a  change  of  status,  or  by  no  one  entering, 
under  it,  on  the  inheritance.  In  this  last  case  it  was  specially  said  to 
be  destitutum ;  but  the  general  expression  irritum  was  applied,  as  well 
as  the  more  particular  term  destitutum,  to  a  testament  that  had  been 
abandoned. 

We  have  no  term  nearer  to  ruptum  than  revoked ;  but  it  does  not 
express  it  very  accurately,  as  the  rupture  of  the  testament  might  be 
something  quite  independent  of  the  testator's  will,  whereas  revocation 
properly  implies  a  voluntary  act  of  the  testator.  We  have  hitherto,  in 
order  to  keep  up  the  metaphor,  translated  it,  '  the  force  of  the  testa- 
ment is  broken ;'  but  this  paraphrase  is  too  cumbrous  to  be  retained 
when  the  expression  occurs  frequently. 

1.  Rumpitur  autem  testamentum  cum  1.  A  testament  is  revoked  when,  the 
in  eodem  statu  manente  testatore  ipsius  testator  still  remaining  in  the  same  s^ai^w, 
testamenti  jus  vitiatur.  Si  quis  enim  the  effect  of  the  testament  is  destroyed  ; 
post  factum  testamentum  adoptaverit  for  if,  after  making  his  testament,  he 
sibi  filium  per  imperatorem,  eum  qui  arrogates  a  pereon  sui  juris  by  licence 
est  sui  juris,  aut  per  praetorem  secundum  from  the  emperoi*,  or  if,  in  the  presence 
nostram  constitutionem,  eum  qui  in  po-  of  the  prsetor,  and  by  virtue  of  our  con- 
testate  parentis  fuerit,  testamentum  ejus  stitution,  he  adopts  a  child  under  the 
rumpitur  quasi  adgnatione  sui  heredis.     power  of  his  natural  parent,  then   the 

testament    would  he    revoked  by  this 
quasi-agnation  of  a  suits  heres. 
Gai.  ii.  13%  andfoU. 

We  have  already  seen  how  the  rupture  of  the  testament  might  be 
avoided  by  instituting  or  disinheriting  posthumous  children  and  quasi- 
postumi.  But  when  a  new  suus  heres  came  into  the  family  by  the  civil 
agnation  produced  by  adoption  or  arrogation,  the  stricter  law  of  the 
time  of  Gaius  pronounced  that  the  testament  was  inevitably  revoked. 
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But  in  the  times  of  the  later  jurists,  if  the  new  suus  Aeres  had  been  insti- 
tuted by  anticipation,  the  testament  was  considered  as  not  revoked 
(D.  xxviii.  2.  23),  and  it  was  only  when  he  had  been  omitted  or  disin- 
herited, that  the  rule  making  the  testament  of  no  effect  was  allowed  to 
prevail.  And  Justinian  seems  here  to  countenance  the  opinion  by 
omitting  the  word  omnimodo,  which  Gains  adds  to  rumpitur. 

2.  Postevioi-e  quoque  testamento,  quod  2.  A  former  testament  is  equally  re- 
jure  perfectum  est,  superius  rumpitui- ;  voked  by  a  subsequent  one  made  as  the 
nee  interest,  extitei-it  aliquis  heres  exeo,  law  reqifires,  nor  does  it  signify  whether 
an  non :  hoc  enim  solum  spectator,  an  under  the  new  testament  any  one  be- 
aliquo  casu  existere  potuerit.  Ideoque  si  comes  heir  or  not ;  the  only  question  is, 
quis  aut  noluerit  heres  esse,  aut  vivo  whether  there  could  have  been  an  heir 
testatore  aut  post  mortem  ejus  ante  quam  under  it :  therefore,  if  an  instituted  heir 
hereditatem  adiret  decesserit,  aut  con-  renounces,  or  dies,  either  during  the  life 
ditione  sub  qua  heres  institutus  est  de.-  of  the  testator,  or  after  the  testator's 
fectus  sit,  in  his  casibus  paterfamilias  death,  but  before  the  heir  can  enter  upon 
intestatus  moi-itur :  nam  et  prius  testa-  the  inheritance,  or  if  his  interest  termi- 
mentum  non  valet  ruptum  a  posteriore,  nates  by  the  failure  of  the  condition 
et  posterius  seque  nullas  habet  vires,  cum  under  which  he  was  instituted — in  any 
ex  60  nemo  heres  extiterit.  of  these  cases,  the  testator  dies  intestate  ; 

for  the  first  testament  is  invalid,  being 
revoked  by  the  second,  and  the  second  is 
of  as  little  force,  as  there  is  no  heir 
under  it. 

Gai.  ii.  144. 

If  the  heir  instituted  in  a  second  testament  would  have  taken  as 
heres  ah  intestato,  the  second  testament,  although  it  might  be  not  for- 
mally made  {jure  perfectum),  was  still  held  valid,  as  an  expression  of 
the  last  will  of  the  deceased,  who  died  intestate  indeed,  but  whose 
wishes  were  binding  on  the  heir.     (D.  xxviii.  3.  2 ;  C.  vi.  23.  21.  3.) 

The  two  modes  mentioned  in  the  text  by  which  a  testament  could  be 
revoked  are  the  agnation  of  a  sum  heres  and  the  making  a  subsequent 
testament.  But  the  testator  could  also  revoke  it  by  tearing  or  defac- 
ing it,  or  by  signifying  a  wish  to  have  it  revoked  before  three  wit- 
nesses ;  or  if  the  testament  had  at  the  time  of  the  testator's  death  been 
made  ten  years,  it  was  enough  to  make  it  considered  as  revoked  if  the 
testator  had  signified,  before  three  witnesses  or  by  a  deed,  his  wish 
that  it  should  not  remain  in  force.  Theodosius  had  enacted  that  a 
testament  should  be  always  invalid  after  ten  years  had  expired  from 
the  time  of  its  being  made.  Justinian  allowed  testaments  to  remain 
valid,  as  a  general  rule,  for  any  length  of  time,  but  retained  the  effect 
of  the  lapse  of  time  if  the  testator  had  also  signified,  as  above  men- 
tioned, his  wish  to  have  his  testament  revoked.     (C.  vi.  23.  27.) 

"When  it  is  said  that  a  subsequent  testament  to  revoke  a  prior  one 
must  be  regularly  made,  it  must  be  understood  that,  in  the  case  of  sol- 
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diers,  their  privilege  of  making  a  testament  in  any  way  they  pleased 
svould  permit  them  to  revoke  a  prior  testament  by  any  testament  that 
expressed  their  intentions. 


3.  If  any  one,  after  havin;,'-  ma^le  a 
valid  testament,  makes  another  equally 
valid,  although  the  heir  is  instituted 
therein  for  certain  particular  things  only, 
yet,  as  the  Emperors  Severus  and  Anto- 
ninus have  decided  by  a  resci-ipt,  the 
first  testament  is  considered  to  Ije  there- 
by destroyed.  We  have  ordered  the 
words  of  this  constitution  to  be  here  in- 
serted, as  it  contains  a  further  provision. 
'  The  Emperors  Sevenis  and  Antoninus 
to  Cocceius  Campanus :  a  second  testa- 
ment, although  the  heir  named  in  it  is 
instituted  to  particular  things  only,  shall 
be  as  valid  as  if  the  things  had  not  been 
specified,  but  unquestionably  the  heir 
instituted  in  the  second  testament  must 
content  himself  either  with  the  things 
given  him,  or  with  the  fourth  part,  made 
up  to  him  according  to  the  hx  Falcidia, 
and  shall  be  bound  to  i-estore  the  rest  of 
the  inheritance  to  the  heirs  instituted  in 
the  fii-st  testament,  on  account  of  the 
words  inserted  in  the  second,  by  which 
it  is  declared,  that  effect  shall  be  given 
to  the  first  testament.'  This,  therefore, 
is  a  mode  in  which  a  testament  is  re- 
voked. 

D.  xxxvi.  1.  29. 

It  was  not  the  lex  Falcidia,  but  the  senatus-consultum  Pegasianum,  by 
which  this  fourth  was  in  such  a  case  given  to  the  heir.     (See  Tit.  23.5.) 

If  the  heir  was  instituted  for  a  part  only,  c&rtce  res,  he  would  by 
law  be  instituted  for  the  whole,  as  no  one  could  die  partly  testate  :  but 
if  in  the  second  testament  it  was  expressed  that  the  first  should  be 
valid,  this  would  De  the  same  as  imposing  b,  fideicoTiimissum  on  the  heir 
under  the  second  testament,  the  terms  of  the  fideicommissum  being  con- 
tained in  the  first  testament. 


3.  Sed  et  si  quis,  priore  testamento 
jure  perfecto,  posterius  a;que  jure  facerit, 
etiamsi  ex  certis  rebus  in  eo  heredem 
instituerit,  superius  testamentum  subla- 
tum  esse  divi  Severus  et  Antoninus  re- 
scripserunt.  Cujus  constitutionis  verba 
inseri  jussimus,  cum  aliud  quoque  prse- 
terea  in  ea  constitutione  expressum  est. 
'  Imperatores  Severus  et  Antoninus  Coc- 
ceio  Campano  :  Testamentum  secundo 
loco  factum,  licet  in  eo  certarum  rerum 
heres  sciiptus  sit,  perinde  jure  valere  ac 
si  rerum  mentio  facta  non  esset ;  sed 
teneri  heredem  scriptum  ut  contentus 
rebus  sibi  datis,  aut  suppleta  quarta  ex 
lege  Falcidia,  hereditatem  restituat  his 
qui  in  priore  testamento  scinpti  fuerant, 
propter  inserta  verba  secundo  testamen- 
to, quibus  ut  valeret  pi'ius  testamentum 
expi-essum  est,  dubitari  non  opertet.' 
Et  ruptum  quidem  testamentum  hoc 
modo  efficitur. 


4.  Alio  quoque  modo  testamenta  jure 
facta  intirmantur,  veluti  cum  is  qui  fecit 
testamentum,  capite  deminutus  sit.  Quod 
quibus  modis  accidat,  primo  libro  retu- 
liiuus. 


4.  Testaments  validly  made  are  also 
invalidated  in  another  way,  viz.  if  the 
testator  suffers  a  capitis  demimdio .  "We 
have  shown  in  the  First  Book  under 
what  circumstances  this  may  happen. 


Gai.  ii.  145. 
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As  it  was  from  his  civil  status  that  a  testator  s  power  of  making-  a 
testament  proceeded,  any  change  in  this  was  held  to  invalidate  any  ex- 
ercise of  the  power  made  before  the  change. 


5.  Hoc  autem  casu  irrita  fieri  testa- 
menta  dicuntur,  cum  alioquin  et  quae 
rumpantui"  ii-rita  tiant,  et  quse  statim  ab 
initio  non  jure  fiunt  iri'ita  sunt,  et  ea 
quae  jure  facta  sunt  et  postea  pi-opter 
capitis  deminutionem  irrita  tiunt,  pos- 
sumus  nihilominus  rupta  dicere ;  sed 
quia  sane  commodius  erat  singulas  cau- 
sas  singulis  appellationibus  distingui, 
idee  quaedam  non  jure  facta  dicuntur, 
qusedam  jure  facta  rumpi  vel  ii-iita  fieri. 


5.  In  such  a  case  testaments  are  said 
to  become  inelfectual,  although  those 
which  are  i-evoked,  or  which,  from  the 
beginning,  were  not  legally  valid,  may 
equally  well  be  termed  ineffectual.  We 
may  also  term  those  testaments  revoked, 
which,  being  at  first  legally  made,  are 
afterwards  rendered  ineffectual  by  a 
capitis  deminutio.  But,  as  it  is  more 
convenient  to  distinguish  by  different 
terras  each  cause  that  invalidates  a  tes- 
tament, some  are  said  to  be  irregulai-ly 
made,  and  others,  regularly  made,  to  be 
revoked  or  rendered  ineffectual. 


Gai.  ii.  146. 


Under  inita  testamenta,  we  must  include  those  which  the  jurisconsults 
termed  destituta,  i.e.  abandoned,  by  no  one  entering  on  the  inheritance. 


6.  Non  tamen  per  omnia  inutilia  sunt 
ea  testamenta,  quae  ab  initio  jure  facta 
propter  capitis  deminutionem  irrita  facta 
sunt.  Nam  si  septem  testium  signis 
signata  sunt,  potest  scriptus  heres  se- 
cundum tabulas  testament!  bonorum  pos- 
sessionem agnoscere,  si  modo  defunctus 
et  civis  Romanus  et  suae  potestatis  mortis 
tempore  fuerit :  nam  si  ideo  irritum  fac- 
tum sit  testamentum,  quia  civitatem  vel 
etiam  libei-tatem  testator  amisit,  aut  quia 
in  adoptionem  se  dedit,  et  mortis  tempore 
in  adojjtivi  patris  potestate  sit,  non  po- 
test scriptus  heres  secundum  tabulas 
bonorum  possessionem  petere. 


6.  But  testaments  at  first  validly  made, 
and  afterwards  rendered  ineffectual  by 
a  capitis  deminutio,  are  not  absolutely 
void ;  for  if  they  have  been  attested  by 
the  seals  of  seven  witnesses,  the  institu- 
ted heir  can  obtain  possession  of  the 
goods  according  to  the  testament,  pro- 
vided that  the  testator  was  a  Roman  cit- 
izen, and  was  sui  juris  at  the  time  of  his 
death.  For  if  a  testament  becomes  void 
because  the  testator  has  lost  the  right  of 
a  citizen  or  his  liberty,  or  because  he 
has  given  himself  in  adoption,  and  at  the 
time  of  his  death  was  under  the  power 
of  his  adoptive  father,  then  the  instituted 
heir  cannot  demand  possession  of  the 
goods  according  to  the  terms  of  the  tes- 
tament. 


Gai.  ii.  147 

The  meaning  of  the  praetor  giving  the  bonorum  possessio  secundum 
tabulas  is,  that  he  ordered  that  possession  of  the  property  should  be 
given  as  the  testator  intended,  though,  by  the  rules  of  strict  law,  the 
testament  in  which  he  had  expressed  his  intention  was  invalidated. 
The  instance  referred  to  in  the  text  is  that  of  a  testator,  after  making 
his  testament,  suffering  a  capitis  deminutio,  but  returning  to  his  old 
status  before  dying.  In  such  a  case  the  praetor  gave  the  honomim  pos- 
sessio ;  but  if  the  testator  had  been  arrogated  and  then  emancipated, 
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he  must  (since  the  arrogation  was  his  own  act)  have  after  his  emanci- 
pation expressly  declared  his  wish  to  abide  by  liis  testament  made 
before  arrogation  (Gai.  ii.  147),  or  the  praetor  would  not  give  the  hfjnf>- 
rum  possesslo  to  the  instituted  heir. 


7.  Ex  eo  autem  solo  non  potest  infirm- 
ari  testaineiitum,  quod  postea  testator 
id  noluit  valere :  usque  adeo  ut,  etsi 
quis  post  factum  pi-ius  testainentura  pos- 
teiius  facere  coeperit,  et  aut  mortalitate 
pragveiitus,  aut  quia  eum  ejus  vei  poeni- 
tuit,  non  perfecerit,  divi  Pertinacis  ora- 
tione  caatum  sit  ne  alias  tabulae  prioi-es 
jure  factse  iri-itse  fiant,  nisi  sequentes 
jure  ordinatae  et  perfectse  fuerint;  nam 
imperfe.itum  testamentum  sine  dubio 
nullum  est. 

D,  xxxiv.  4  ;  C 
See  note  on  paragraph  2. 

8.  Eadem  oratione  expressit,  non  ad- 
missm-um  se  hereditatem  ejus  qui  litis 
causa  principem  reliquerit  heredem, 
neque  tabulas  non  legitime  factas  in 
quibus  ipse  ob  earn  causam  heres  insti- 
tutus  erat  probaturum,  neque  ex  nuda 
voce  heredis  nomen  admissurum,  neque 
ex  ulla  scriptura  cui  juris  axictoritas 
desit  aliquid  adepturum.  Secundum  hsec 
divi  quoque  Severus  et  Antoninus  sse- 
pissime  recripserunt :  licet  enim  (inqui- 
unt)  legibus  soluti  simus,  attamen  legi- 
bus  vivimus. 


7.  A  testament  cannot  be  invalidated 
solely  because  the  testator  is  after-wards 
unwilling  that  it  should  take  effect ;  so 
that,  if  any  one,  after  making  one  testa- 
ment, begins  another,  and  then,  being 
prevented  by  death,  or  from  having 
changed  his  mind,  does  not  complete  it, 
it  is  decided  in  an  address  to  the  senate 
by  the  Em^jeror  Pertinax,  that  the  fii-st 
testament  shall  not  be  revoked,  unless 
the  subsequent  one  is  regularly  made 
and  complete,  for  an  imperfect  testament 
is  undoubtedly  null. 

.  vi.  23.  21.  3. 


8.  The  emperor  declared  in  the  same 
address  to  the  senate,  that  he  would  not 
accept  the  inhentance  of  Any  testator, 
who,  on  account  of  a  suit,  made  the  em- 
peror his  heir ;  that  he  would  never 
make  valid  a  testament  legally  deficient 
in  form,  if,  in  order  to  cover  the  defi- 
ciency, he  himself  was  instituted  heir ; 
that  he  would  not  accept  the  title  of  heir, 
if  he  was  instituted  by  word  of  mouth ; 
and  that  he  would  never  take  anything 
by  virtue  of  any  writing  wanting  the  au- 
thority of  strict  law.  The  Emperoi-s 
Severus  and  Antoninus  have  also  often 
issued  rescripts  to  the  same  pui-pose : 
'for  although,'  say  they,  *we  are  above 
the  laws,  yet  we  live  in  obedience  to 
them.' 

D.  xxxii.  23. 

Testators  occasionally  made  the  emperor  their  heir,  in  order  that 
their  adversary  in  a  lawsuit  might  have  him  to  contend  \vith. 

An  oratio  was  an  address  to  the  senate  by  the  emperor,  in  which  he 
explained  to  them  what  they  were  to  enact ;  they  then  put  his  recom- 
mendations into  the  shape  of  a  senatus-consuUwm. 
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Tit.  XVin.     DE  INOFFICIOSO  TESTAMENTO. 

Quia  plenamque  parentes  sine  causa  Since  parents  often  disinheTit  their 
libei'os  suos  exheredant  vel  omittunt,  in-  children,  or  omit  them  in  their  testa- 
ductum  est  ut  de  inofficioso  testamento  ments,  without  any  cause,  children  who 
agere  possint  libei-i,  qui  queruntur  aut  complain  that  they  have  been  unjustly 
inique  se  exheredatos  aut  inique  prae-  disinhei-ited  or  omitted,  have  been  per- 
teritos :  hoc  colore  quasi  non  sanse  men-  mitted  to  bring-  the  action  de  inofficioso 
tis  fuerint  cum  testamentum  ordinarent.  testamento,  on  the  supposition  that  their 
Sed  hoc  dicitur  non  quasi  vere  furiosus  parents  were  not  of  sane  mind  when  they 
sit,  sed  recte  quidem  fecerit  testamen-  made  their  testament.  This  does  not 
tum,  non  autem  ex  officio  pietatis  ;  nam  mean  that  the  testator  was  really  insanp 
si  vere  furiosus  sit,  nullum  testamentum  but  that  the  testament,  though  regular- 
est.  ly  made,  is  inconsistent   with  the  duty 

of  aflfection  the  parent  owes.  For,  if  a 
testator  is  really  insane  at  the  time,  his 
testament  is  null. 

D.  V.  2.  2.  3.  5. 

As  we  may  gather  from  the  text,  a  testament  was  termed  inofflcio- 
sum,  which  was  at  variance  with  the  dictates  of  natural  aflfection,  and 
those  duties  of  near  relationship  which  were  expressed  by  the  term 
officium  pietatis.  A  presumption  seemed  to  arise  that  the  persons  very 
closely  connected  with  the  testator,  if  passed  over,  must  have  done 
something  to  merit  the  testator's  disapprobation.  They  might  there- 
fore naturally  desire  to  have  their  character  (cestimatio)  protected 
against  this  imputation,  and  they  therefore  applied  to  the  praetor  to 
set  the  testament  aside.  A  testament  regularly  and  validly  made, 
but  liable  to  the  objection  that  it  was  inofficiosum,  was  liable  to  be  set 
aside  on  the  application  of  the  children,  or,  if  there  were  no  children, 
on  that  of  the  ascendants,  or,  if  there  were  no  ascendants,  on  that  of 
the  brother  or  sister  of  the  deceased,  the  claim  of  these  last,  however, 
only  prevailing  where  the  person  instituted  was  turpis. 

It  is  not  known  at  what  date  the  action  de  inofficioso  testamento  was 
first  introduced.  It  is  referred  to  by  Cicero  (In  Verr.  i.  42.)  It  was 
brought  before  the  centumuri,  as  were  all  actions  concerning  inher- 
itances, and  if  they  pronounced  the  testament  Hnofficiosum,'  all  its 
dispositions  were  set  aside,  and  the  inheritance  passed  according  to 
the  succession  ah  intestato.     (See  Introd.  sec.  77.) 

The  power  of  bringing  the  action  was,  however,  not  confined  entirely 
to  those  who  were  disinherited.  Children  omitted  by  the  mother,  and 
grandchildren  omitted  by  the  maternal  grandfather,  might  bring  it,  as 
we  have  already  seen.     (Tit.  13.  7.) 

i.  Non  autem  liberis  tantum  permis-  1.  It  is  not  childi-en  only  who  are  al- 
Bum  est  testamentum  parentum  inofficio-    lowed  to  attack  the  testaments  of  their 
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sum  accusai-e,  venim  etiam  parentibus 
liberorum.  Soror  autem  et  frater  tur- 
pi l)iis  pei'sonis  scriptis  heredibus  ex 
sacris  constitutionibus  prselati  sunt ;  non 
erg-o  contra  omnes  heredes  ag'ere  pos- 
sunt.  Ultra  fratres  igitur  et  sorores 
cognati  nullo  modo  aut  agere  possunt, 
aut  agentes  vincere. 


parents  as  inofficious.  Parents  are  also 
permitted  to  attack  those  of  their  children. 
The  brothere  and  sisters  of  a  testator, 
also,  by  the  imperial  constitutions,  are 
preferred  to  infamous  jjersons,  if  any 
such  have  been  instituted  heii"8.  Thuf<, 
then,  they  cannot  bi-ing  such  an  action 
against  any  heir.  Beyond  brothei-s  and 
sisters  no  cognate  can .  biing  oi-  succeed 
in  such  an  action  at  all. 


C.  iii.  28.  21.  27. 

Before  Justinian,  brothers  and  sisters  could  only  bring  this  action 
while  the  tie  of  agnation  was  in  existence.  He  permitted  them  to 
bring  it  durante  agnatione  vel  non  (C.  iii.  28.  27),  and  thus  made  it  suffi- 
cient that  they  should  be  merely  consanguinei,  i.e.  born  of  the  same 
father.  Subsequently,  by  the  118th  Novel,  uterine  brothers  or  sisters 
were  placed  on  the  same  footing  as  consanguinei. 


2.  Tarn  autem  naturales  liben,  quam 
secundum  nostraj  constitutionis  divisio- 
nem  adoptati,  ita  demum  de  inofficioso 
testamento  agere  possunt,  si  nullo  alio 
jure  ad  defuneti  bona  venire  possunt; 
nam  qui  ad  hereditatem  totam  vel  par- 
tem ejus  alio  jui-e  veniunt,  de  inofficioso 
agere  non  possunt.  Postumi  quoque 
qui  nullo  alio  jure  venire  possunt,  de 
inofficioso  agere  possunt. 


D.  V.  2. 


2.  But  natural  children,  as  vrell  as 
adopted  (the  distinction  between  adopt- 
ed children  laid  down  in  our  constitu- 
tion being  always  observed),  can  only 
attack  the  testament  as  inofficious,  if 
they  can  obtain  the  effects  of  the  de- 
ceased in  no  other  way ;  for  those  who 
can  obtain  the  whole  or  a  part  of  the  in- 
heritance by  any  other  means,  cannot 
pursue  this  remedy.  Posthumous  chil- 
dren, also,  who  are  unable  to  i'e<'0ver 
their  inheritance  by  any  other  method, 
are  allowed  to  bring  this  action. 
6.  8.  15. 


Those  adopted  by  strangers  could  not  impugn  the  testament  of  the 
the  adoptive  father,  if  they  were  disinherited  or  passed  over,  but  those 
who  were  adopted  by  their  ascendants  could.  This  is  the  divisio  here 
alluded  to.     (See  Bk.  i.  Tit.  11.  2.) 

The  actio  de  inofficioso  testamento  was  only  a  last  resource  open  to  those 
w'ho  had  no  other :  a  pupil,  therefore,  arrogated,  and  afterwards  disin- 
herited by  the  arrogator,  could  not  bring  this  action,  because  he  was 
entitled  to  the  quarta  Antonina  (see  Bk.  i.  Tit.  11.  2) ;  nor,  again,  could 
an  emancipated  son,  omitted  in  the  testament  of  his  father,  because 
the  praetor  gave  him  possession  of  the  goods  contra  tahulas.  (See 
Tit.  13.  3.) 


8.  Sed  haec  ita  accipienda  sunt,  si 
nihil  eis  jienitus  a  testatoribus  testamento 
relictum  est :  quod  nostra  constitutio  ad 


3.  All  this  must  be  understood  to  take 
place  only  when  nothing  has  been  left 
them  by  the  testament  of  the  deceased  ; 
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verecundiam  naturae  introdiixit.  Sin  a  provision  introduced  by  our  constitu- 
vero  quantacumque  pars  hereditatis  vel  tion,  out  of  respect  for  the  rights  of  na- 
res  eis  fuerit  relicta,  inofficiosi  querela  ture.  For,  if  the  least  part  of  the  inher- 
quiesceute,  id  quod  eis  deest  usque  ad  itance  or  any  one  single  thing  has  been 
quartam  legitimse  partis  repleatm-,  licet  given  them,  they  cannot  bring  an  action 
non  fuerit  adjectum,  boni  viri  arbitratu  de  inofficioso  testamento :  but  they  must 
debere  earn  compleri.  have   made   up   to   them   one-fourth  of 

what  would  have  been  their  share,  if 
the  deceased  had  died  intestate,  sup- 
posing what  is  given  does  not  amount 
to  this  fourth ;  and  this,  although  the 
testator  has  not  added  to  his  gift  any 
direction  than  this  fourth  is  to  be  made 
up  to  them  according  to  the  estimate  of 
a  ti'ustworthy  person. 

C.  iii.  28.  30,  pr.  and  1. 

A  plebiscitum  was  passed  in  the  year  714  a.u.c,  called  the  lex  Fal- 
cidia  (Tit.  22),  which  provided  that  one  clear  fourth  of  the  inheritance 
must  remain  to  the  heir,  and  that  legacies  and  trusts  could  only  aflfect 
three-fourths.  Either  from  the  analogy  of  this  law,  or  by  some  express 
enactment,  it  was  decided  that  every  one  who  was  near  enough  in 
blood  to  the  testator  to  bring  the  action  de  inofficioso,  might  bring  it, 
though  mentioned  in  the  testament,  unless  one-fourth  were  thereby 
given  him  of  what  he  would  have  received  in  a  succession  ab  intestato. 
This  fourth  part  was  spoken  of  under  different  names.  Sometimes  it 
was  itself  termed  the  Falcidia  (Solum  eis  Falcidiam,  dehitoe  sicccessionis 
relinguant,  Cod.  Theod.  xvi.  7.  28).  Sometimes  it  is  spoken  of  as  the 
po^'tio  legibus  debita,  portio  legitima  (C.  iii.  26.  28),  and  commentators 
have  called  it  simply  the  legitima.  In  the  text,  it  will  be  seen,  the 
term  legitima  pars  is  used  to  express  the  share  the  persons  would  have 
taken  ab  intestato. 

Before  the  time  of  Justinian  (Cod.  Theod.  ii.  19.  4),  unless  a  testator 
either  expressly  gave  this  fourth,  or  gave  a  direction  that  such  an 
additional  share  of  the  goods  should  be  added  to  that  actually  given, 
as  some  trustworthy  person,  who  should  make  an  estimate  of  the  value 
of  all  the  goods  of  the  deceased,  should  consider  would  be  necessary  to 
make  what  was  given  equal  to  the  fourth,  the  testament  could  be 
attacked  and  set  aside  as  inofficious ;  but  Justinian  altered  the  law  on 
this  point,  and  enacted  that  if  the  testator  gave  anything  at  all,  the 
action  de  inofficioso  could  not  be  brought,  but  only  an  action  to  main- 
tain what  was  wanting  to  make  up  the  fourth,  while  the  testament 
itself  remained  valid.  (C.  iii.  28.  30.)  There  were  considerable  differ- 
ences between  the  action  to  make  up  what  was  wanting  to  the  fourth 
part  {actio  in  supplementum  legitimes)  and  that  de  inofficioso ;  the  former 
was  a  personal  action,  there  was  no  limit  to  the  time  in  which  it  was 
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to  be  brought,  it  was  transmiBsible  to  the  heirs  of  the  jjer.son  who 
could  bring  it,  and  it  left  the  testament  valid ;  the  latter  was  a  real 
action,  was  obliged  to  be  brought  within  a  certain  time  (see  note  to 
paragr.  6),  could  not  be  transmitted  to  the  heirs,  unless  the  person 
entitled  to  bring  it  had  manifested  an  intention  to  do  so,  and  if  it  was 
successfully"  brought,  the  testament  was  set  aside. 


4.  Si  tutor  nomine  pupilli  cujns  tute- 
1am  gerebat,  ex  testamento  patris  sui 
legatnm  acceperit,  cum  nihil  erat  ipsi 
tutori  relictum  a  patre  sue,  nihilominus 
poterit  nomine  suo  de  inofficioso  patris 
testamento  agei-e. 


4.  If  a  tutor  accepts  in  the  name  of 
the  pupil  under  his  charge  a  legacy 
given  in  the  testament  of  the  tutoi-'s 
own  father,  while  nothing  has  been  left 
to  the  tutor  himself  by  his  father's  testa- 
ment, he  may  nevertheless  in  his  own 
name  attack  the  testament  of  his  father 
as  inofficious. 
D.  V.  2.  10.  1. 


To  accept  a  legacy  was  to  acquiesce  in  the  validity  of  the  testament ; 
but  it  was  reasonable  that  a  tutor,  who  had  an  unavoidable  duty 
to  perform  towards  his  pupils,  should  not  be  personally  bound  by  an 
act  done  in  his  capacity  as  tutor. 


5.  Sed  et  si  e  contrario  pupilli  nomine 
cui  nihil  relictum  fuerit,  de  inofficioso 
egerit  et  superatus  est,  ipse  tutor  quod 
sibi  in  eodem  testamento  legatum  relic- 
tum est,  non  amittit. 


5.  Conversely,  if  a  tutor,  in  the  name 
of  his  pupil,  to  whom  nothing  has  been 
left,  attacks  as  inofficious  the  testament 
of  his  pupil's  father,  and  attacks  it  \\n- 
successfully,  he  does  not  lose  anything 
that  may  have  been  left  himself  in  the 
same  testament. 

D.  V.  2.  30.  1. 

Any  one  who  attacked  a  testament  as  inofficious,  unsuccessfully, 
forfeited  to  the  fiscus  whatever  was  given  him  by  the  testament. 


6.  Igitur  quartam  quis  debet  habere, 
ut  de  inofficioso  testamento  agere  non 
possit,  sive  jure  hereditario  sive  jure 
legati  vel  fideicommissi,  vel  si  mortis 
causa  ei  donata  quarta  fuerit,  vel  inter 
vivos  in  iis  tantummodq  casibus  quorum 
mentionem  facit  nostra  constitutio,  vel 
aliis  modis  qui  constitutionibus  continen- 
tur.  Quod  autem  de  quarta  diximus,  ita 
intelligendum  est  ut,  sive  unus  fuerit  sive 
plures  quibus  agere  de  inofficioso  testa- 
mento permittitur,  una  quarta  eis  dari 
possit,  ut  pro  rata  eis  distribuatur,  id 
est,  pro  vii'ili  portione  quai-ta. 


D.  v.  2.  8.  6.  8  ;  D. 


6.  That  a  person  should  be  debarred 
from  bringing  the  action  de  inafficiom 
testamento,  it  is  necessary  that  he  shouhi 
have  a  fourth,  eithei-  by  hei-editarv  right, 
or  by  a  legacy  or  a  fideicommusum,  or 
by  a  doiiatio  mortis  causa,  or  a  donatio 
inter  vivos  in  the  cases  mentioned  in  our 
constitution,  or  by  any  of  the  other 
means  set  forth  in  the  constitutions. 
What  we  have  said  of  the  fourth  must 
be  understood  as  meaning  that,  whether 
there  be  one  person  only  or  several,  who 
can  bring  an  action  de  inofficioso  testa- 
iriento,  only  one-fourth  is  to  be  distributed 
among  all  proportionally,  that  is,  each  is 
to  have  the  fourth  of  his  proper  share. 

2.  25  ;  C.  ui.  28-30.  2. 
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If  the  donatio  inter  vivos  had  been  made  on  the  express  condition 
that  it  should  be  reckoned  as  part  of  the  quarta  legitima  (D.  v.  2.  25 ; 
C.  iii.  28.  35),  or  had  been  advanced  for  the  purchase  of  a  military 
rank  (C.  iii.  28.  30),  then  it  was  taken  into  account  in  estimating  how 
much  the  recipient  was  entitled  to  as  his  fourth  ;  but,  generally  speak- 
ing, as  it  was  the  receipt  of  the  fourth  of  that  which  a  person  would 
have  received  ah  intestato  that  excluded  him  from  bringing  the  action 
de  inofficioso,  the  right  to  this  action  could  not  be  taken  away  by  the 
receipt  of  gifts,  which,  having  been  made  inter  vivos,  could  not  have 
formed  part  of  the  inheritance  ab  intestato. 

The  words,  vel  aliis  modis,  etc.,  refer  to  sums  given  by  parents  to 
their  children  as  part  of  dotes,  and  to  donationes  propter  nuptias  (C.  iii. 
23.  29  ;  C.  vi.  20.  20.  1),  which  were  taken  into  account  in  reckoning 
the  amount  due  as  the  poi'tio  legitima. 

The  right  to  the  action  de  iTwfficioso  might  be  extinguished,  (1)  by  the 
person  entitled  to  the  quarta  legitima  dying  without  having  manifested 
an  intention  to  dispute  the  testament :  if  he  had  done  so,  the  right  to 
the  action  passed  to  his  heirs  (D.  v.  2.  6.  2) ;  (2)  if  he  had  allowed  a 
time,  fixed  first  at  two  and  subsequently  at  five  years  (Cod.  Theod.  ii. 
19.  5),  to  elapse  without  bringing  the  action ;  and  (3)  when  he  had 
acquiesced  directly  or  indirectly  in  the  testament ;  as,  for  instance,  by 
making  a  contract  with  the  persons  instituted,  in  their  capacity  as 
heirs  (D.  v.  2.  20.  1),  or  by  a  demand  against  those  persons  for  the 
payment  of  a  legacy,  or  by  desisting  in  the  action  when  once  brought. 
(D.  v.  2.  8.  1.) 

Justinian,  in  his  Novels,  introduced  considerable  changes  in  the  law 
on  these,  points.  First,  if  those  entitled  to  the  portio  legitima  were 
more  than  four  in  number,  they  divided  between  them  one-half  of  the 
whole  inheritance;  if  they  were  four  or  less  than  four,  they  divided 
between  them  a  third  of  the  whole  inheritance.  (Nov.  18.  1.)  Secondly, 
those  who  could  claim  a  portio  legitima  were  required  to  be  made  heirs, 
and  the  testament  was  not  to  be  upheld  because  those  entitled  to  the 
portio  legitimahsid  something  otherwise  given  them,  as  by  legacy  or  trust. 
(Nov.  115.  8.  4.)  Thirdly,  if  the  testament  was  declared  inofiicious,  it 
was  only  the  institution  of  the  heir  or  heirs  that  was  to  be  set  aside ; 
the  trusts,  the  legacies,  gifts  of  liberty,  and  appointments  of  tutors 
were  to  remain  good.  (Nov.  115.  4.  9.)  And,  fourthly,  Justinian  fixed 
and  specified  the  reasons,  limiting  them  to  fourteen  in  the  case  of 
ascendants  and  to  a  less  number  in  other  cases,  for  any  one  of  which  a 
testator  might  disinherit  or  omit  his  descendants  or  ascendants ;  the 
one  on  which  the  testator  had  acted  was  to  be  expressly  stated.  (Nov. 
115.  3.) 
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Tit.  XIX.     DE   HEREDUM   QUALITATE   ET 
DIFFERENTIA. 

Heredes  autemautnecessariidicuntur,         Heirs  are  said  to  be  necessarii,  sui  et 
aut  sui  et  necessarii,  aut  extranei.  necessarii,  or  extranel. 

Gai.  ii.  152. 


1.  Necessarius  heres  est  servus  heres 
insti  tutus  ;  ideo  sic  appellatus  quia,  sive 
velit  sive  nolit,  omnimodo  post  moi'tem 
testatoris  protinus  liber  et  necessarius 
heres  fit.  Unde  qui  facultates  suas  sus- 
pectas  habent,  sclent  servum  suum 
primo  aut  secundo  aut  etiam  ulteriore 
gradu  heredem  instituere ;  ut  si  credi- 
toribus  satis  non  fiat,  potius  ejusheredis 
bona  quam  ipsius  testatoiis  a  ci-editori- 
bus  possideantur,  vel  distrahantur,  vel 
inter  eos  dividantur.  Pro  hoc  tamen 
inconimodo  illud  ei  commodum  pi"sesta- 
tur,  ut  ea  quae  post  mortem  patroni  sui 
sibi  acquisierit,  ipsi  reserventur;  et 
quamvis  bona  defuncti  non  suffecerint 
creditoi'ibus,  iterum  ex  ea  cau^a  res 
ejus,  quas  sibi  acquisierit,  non  veneunt. 


1.  A-  necessai-y  heir  is  a  slave  insti- 
tuted heir  ;  and  he  is  so  called,  because, 
whether  he  vdsh  or  not,  at  the  death  of 
the  testator  he  becomes  instantly  free, 
and  necessanly  heir  ;  he,  therefore,  who 
suspects  that  he  is  not  in  solvent  circum- 
stances, commonly  institutes  his  slave  to 
be  his  heir  in  the  first,  second,  or  some 
more  remote  jilace  ;  so  that,  if  he  does  not 
leave  a  sum  equal  to  his  debts,  it  may 
be  the  goods  of  this  heii-,  and  not  those 
of  the  testator  himself,  that  are  seized  oi 
sold  by  his  creditors,  or  divided  among 
them.  Bat,  to  compensate  for  this  in- 
convenience, a  slave  enjoys  the  advan- 
tage of  having  reserved  to  him  whatever 
he  has  acquired  after  the  death  of  hia 
patron ;  for  although  the  goods  of  the 
deceased  should  be  insufficient  for  the 
payment  of  his  creditors,  yet  property 
so  acquired  by  the  slave  is  not  on  that 
account  made  the  subject  of  a  fui'ther 


Gai.  ii.  153-155  ;  D.  xlii.  6   1.  17. 

The  sale  of  goods  for  the  payment  of  debts  brought  on  the  debtor  an 
ignominy  which  was  more  than  a  matter  of  opinion,  and  had  legal 
effects  (GrAi.  ii.  154),  and  which  a  testator  was,  therefore,  very  anxious 
his  memory  should  escape. 

The  heres  necessarius  was  legally  bound  by  all  the  debts  of  the 
deceased ;  but  the  praetor  made  a  change  in  the  strict  law,  and  per- 
mitted the  goods  of  the  deceased  to  be  distinctly  separated  from  the 
possessions  of  the  heres  necessarius,  if  the  h&res  necessarius  demanded, 
before  in  any  way  interfering  with  the  goods  of  the  deceased,  that 
this  separation  should  take  place.  When  it  did  take  place,  the 
creditors  could  only  recover  from  him  the  amount  of  what  actually  came 
into  his  hands  as  heir,  while  he  could  deduct  from  the  inheritance  all 
that  he  had  acquired  after  he  became  sui  juris  (D.  xlii.  6.  1.  18) ;  and 
(as  Ulpian  in  the  passage  quoted  goes  on  to  say)  anything  due  to  him 
from  the  testator,  which,  Damangeat  suggests,  refers  to  the  case  of  a 
19 
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gift  by  a  third  person  of  a  legacy  to  a  slave,  si  Uher  f actus  fi^erit,  in  a 
testament  of  which  the  testator  had  been  instituted  heir. 

This  heneficium  separationis,  it  may  be  mentioned,  the  right  to  have 
the  goods  of  the  heir  separated  from  those  of  the  testator,  was  some- 
times accorded,  in  cases  having  nothing  to  do  with  a  heres  7iecessarius, 
in  favor  of  the  creditors  of  the  testator.  The  heir  might  be  insolvent, 
and  then  it  was  for  theii'  interest  that  the  testator  s  property  should  be 
kept  distinct.     (D.  xlii.  6.  1.  17.) 


2.  Sui  autem  et  necessarii  heredes 
sunt,  veluti  tilius,  filia,  nepos  neptisve 
ex  filio  et  deinceps  ceteri  liberi,  qui 
modo  in  potestate  morientis  fuerint. 
Sed  ut  nepos  neptisve  sui  heredes  sint, 
non  sufficit  eum  eamve  in  potestate  avi 
mortis  tempore  fuisse ;  sed  opus  est  ut 
pater  ejus  vivo  patre  suo  desierit  suus 
heres  esse,  aut  morte  interceptus  aut 
qualibet  alia  ratione  libei-atus  potestate  : 
tunc  enim  nepos  neptisve  in  locum  patris 
sui  succedit.  Sed  sui  quidam  heredes 
ideo  appellantur,  quia  domestici  heredes 
sunt,  et  \'ivo  quoque  patre  quodammodo 
domini  existimantur  :  unde  etiam  si  quia 
intestatus  moi-tuus  sit,  prima  causa  est 
in  successione  liberorum.  Necessarii 
vero  ideo  dicuntur,  quia  omnimodo  sive 
velint  sive  nolint,  tarn  ab  intestato  quam 
ex  testamento  heredes  fiunt ;  sed  his 
pi"«tor  permittit  volentibus  abstinere  se 
ab  hereditate,  ut  potius  parentis  quam 
ipsorum  bona  similiter  a  creditoribus 
possideantur. 


Gai.  ii. 


2.  Heii-s  are  sui  et  necessarii,  when 
they  are,  for  instance,  a  son,  a  daughter, 
a  grandson  or  gi-anddaughter,  by  a  son 
or  other  direct  descendants,  provided 
they  are  in  the  power  of  the  deceased  at 
the  time  of  his  death.  That  grandchil- 
dren should  be  sui  lieredes,  it  is  not 
enough  that  they  were  in  the  powei*  of 
theii-  grandfather  at  the  time  of  his  de- 
cease, but  it  is  also  requisite,  that  their 
father  should  have  ceased  to  be  a  suus 
heres  in  the  lifetime  of  his  father,  having 
been  either  cut  off  by  death,  or  otherwise 
freed  from  paternal  authoiity  ;  for  then 
the  grandson  or  granddaughter  succeeds 
in  place  of  their  father.  iSui  hei'edes  are 
so  called  because  they  are  family  heirs, 
and,  even  in  the  lifetime  of  their  father, 
ai'e  considered  owners  of  the  inheritance 
in  a  certain  degree.  Hence,  in  case  of 
a  person  dying  intestate,  his  children 
are  first  in  succession.  They  are  called 
necessary  heirs,  because,  whether  they 
wish  or  not,  whether  under  a  testament 
or  in  a  succession  ab  intestato,  they  be- 
come heirs.  But  the  prastor  permits 
them  to  abstain  from  the  inheritance  if 
they  wish,  that  if  possession  is  taken  of 
the  goods  of  the  deceased  by  his  credi- 
tors, the  goods  may  be  not  theirs,  but 
those  of  their  parent. 

156-158. 


There  is  no  difficulty  in  understanding  either  who  were  sui  heredes, 
or  what  was  the  position  they  occupied  with  reference  to  the  inheri- 
tance. If  the  paterfamilias  had  had  no  power  of  making  a  testament, 
those  persons  in  his  power,  who  became  sid  juris  at  his  death,  would 
necessarily  have  had  the  inheritance  at  his  decease ;  they  were  in  a 
manner,  as  the  text  says,  owners  during  his  lifetime  of  the  inheritance, 
which  must  actually  come  into  their  possession  at  his  death.  And, 
although  testaments  were  allowed  to  alter  the  legal  succession,  the 
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riglits  of  those  who  liad  this  interest  in  the  inheritance  were  so  far 
guarded  that  it  was  necessary  expressly  to  disinherit  them  in  order  to 
deprive  them  of  their  interest ;  while,  on  the  other  hand,  if  the  t^estator 
appointed  any  one  of  them  as  his  heir,  he  was  considered  thereby  to 
exercise  his  patrla  potestas,  so  that  the  suus  keres  could  not  exercise  any 
option  as  to  accepting  or  refusing  the  inheritance,  and  was  a  hen-es 
necessariits,  exactly  as  he  was  if  he  succeeded  ab  irdeaUdo  until  the 
praetor  interfered  to  enable  him  to  escape  the  burden.  In  every  case 
the  Buus  heres  took  the  inheritance  or  his  share  in  it,  and  without  any 
act  or  exercise  of  his  own  will ;  if  he  was  insane  or  beneath  the  age 
of  puberty,  no  authority  was  needed  to  enable  him  to  accept  it,  and  he 
never  had  to  enter  formally  oa  an  inheritance  that  belonged  to  him 
immediately  the  paterfamilias  died,  unless  he  was  instituted  by  the 
paterfamilias  only  conditionally,  and  then  the  inheritance  belonged  to 
him  immediately  on  the  condition  being  fulfilled.  If  the  gi-audson, 
instituted  while  his  father  was  disinherited,  was  in  the  power  of  the 
deceased  at  the  time  of  his  death,  he  became  suus  heres  et  necessarius,  but 
becoming,  on  the  testator's  death,  in  the  power  of  his  own  father,  imme- 
diately placed  his  father  in  the  position  he  himself  occupied — pcdrem, 
suiim  sine  aditione  keredein  fecit  et  quidern  necessarium,     (D.  xxix.  2.  6.  5.) 

The  infeeritauee  was,  according  to  the  notions  of  early  law,  the  prop- 
erty not  so  much  of  the  individual  as  of  the  family,  and  so  the  term 
sui  keredes  means  persons  who  took  an  inheritance  that  was  their  own, 
who  were  heirs  not  of  the  paterfamilias^  but  of  themselves,  and  being, 
as  Cujaeius  expresses  it  by  a  G-reek  equivalent,  av-GKXr\pov6jMOL,  took 
what  thus  belonged  to  them  already,  and  only  received  possession  of 
that  over  which,  as  the  text  says,  they  had  even  in  the  lifetime  of  the 
parent  had  a  kind  of  ownership. 

As  the  text  informs  us,  the  praetor  interposed  to  prevent  its  being  in 
every  case  obligatory  on  the  suus  heres  to  accept  the  inheritance  ;  he 
was  only  treated  as  an  heir  if  he  intermeddled  with  the  inheritance  ; 
and  until  lie  fead  in  some  way  shown  his  intention  of  doing  so,  the 
praetor  refused  to  permit  any  action  to  be  brought  against  him  as  suus 
heres  fey  the  creditors  of  the  deceased.  The  betieficium  absti'iiendi,  as 
this  power  of  abstaining  was  termed,  differed  from  the  beneficium  sepa- 
ratk)ni&,  accorded  to  slaves,  by  no  express  demand  being  necessary,  as 
it  always  existed  In  tke  absence  of  express  intention  to  accept  the  in- 
heritance, and  also  by  its  being  a  protection  to  the  suus  hei-es  against 
all  actions  whatever  brought  against  him  in  his  capacity  of  heir,  while 
the  slasre  was  liable  to  the  amount  of  the  property  of  the  deceased. 

The  swm  keres  who  had  availed  himself  of  this  privilege,  did  not 
thereby  cease  to  be  heir.  He  could  afterwards  accept  the  inheritance 
ii*  tlis  goods  were  not  sold  by  the  creditors.     (D.  xxviiL  8.  S.) 
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3.  Ceteri  qui  testatoris  jitri  subjecti 
non  sunt,  extranei  beredes  appellantur  : 
itaque  libeii  quoque  nostri  qui  in  potes- 
tate  nostra  non  sunt,  heredes  a  nobis 
instituti,  extranei  heredes  videntur. 
Qua  de  causa  et  qui  heredes  a  matre  in- 
stituuntur,  eodem  niimero  sunt,  quia 
feminae  in  potestate  liberos  non  habent. 
Servus  quoque  heres  a  domino  institutus 
et  post  testamentum  factum  ab  eo  manu- 
missus,  eodem  numero  habetur. 

Gai.  ii 

4.  In  extraneas  hereilibus  illud  obser- 
vatu]',  ut  sit  cum  eis  testamenti  factio, 
sive  ipsi  heredes  instituantur,  sive  hi 
qui  in  potestate  eorum  sunt  ;  et  id 
duobus  temporibus  iuspicitur,  testa- 
menti quideni  facti  ut  constiterit  insti- 
tutio,  mortis  vero  testatoris  ut  effectum 
habeat.  Hoc  amplius  et  cum  adiei'it 
bereditatem,  esse  debet  cum  eo  testa- 
menti factio,  sive  pure  sive  sub  condi- 
tione  teres  institutus  sit ;  nam  jus  here- 
dis  eo  vel  maxime  tempore  inspiciendum 
est  quo  acquirit  bereditatem.  Medio 
autem  tempoi-e  inter  factum  testamen- 
tum et  mortem  testatoris  vel  conditionem 
institutionis  existentem,  mutatio  juris 
non  nocet  heredi ;  (juia,  ut  diximus,  tria 
tempoi-a  inspicimus.  Testamenti  autem 
factionem  non  solum  is  habere  videtur 
qui  testamentum  facere  potest,  sed  etiam 
qui  ex  alieno  testamento  vel  ipsi  capere 
potest  vel  alii  acquii-ere,  licet  non  possit 
facere  testamentum.  Et  ideo  furiosus 
et  mutus  et  postumus  et  infans  et  lilius- 
familias  et  servus  alienus  testamenti 
factionem  habere  dicuntur :  licet  enim 
testamentum  facei-e  non  possint,  attamen 
ex  testamento  vel  sibi  vel  alii  acquirere 
possant. 


3.  AH  those  who  are  not  subject  to  the 
power  of  the  testator  are  termed  ex- 
tranei heredes :  thus,  children,  not  within 
our  power,  whom  we  institute  heirs,  are 
extranei  Jieredes.  So,  too,  are  childi-en 
instituted  beire  by  their  mother,  for  a 
woman  has  not  her  children  under  her 
power.  A  slave  also,  whom  bis  master 
has  instituted  by  testament  and  after- 
wards manumitted,  is  considered  a  heres 
extraneus. 

.161. 

4.  As  to  extranei  heredes,  the  rule  is, 
that  the  testator  must  have  testamenti 
factio  with  them,  whethei'  they  are  in- 
stituted beij-s  themselves,  or  whether 
those  under  their  power  are  instituted. 
And  this  is  required  at  two  several 
times :  at  the  making  of  the  testament, 
that  the  institution  may  be  valid,  and 
at  the  testator's  death,  that  it  may  take 
effect.  Further,  at  the  tinie  of  entei-ing: 
ujwn  the  inheritance,  testamenti  factio- 
ought  still  to  exist  with  the  heir,  whether 
he  is  instituted  simply  or  conditionally  j 
for  his  capacity  as  the  heir  is  principally 
i"egarded  at  the  time  of  acquiring  the 
inheritance.  But  in  the  intei-val  between, 
the  making  of  the  testament,  and  the 
death  of  the  testator,  or  the  accomplish- 
ment of  the  condition  of  the  institution,, 
the  heir  will  not  be  prejudiced  by 
change  of  status  ;  because  it  is  the  three 
points  of  time  which  we  have  notetl 
that  are  to  be  i-^gai-ded.  Not  only  is  a 
man  who  can  make  a  testament  said  to 
have  testamenti  factio^  but  also  asny  pei-- 
son  who  under  the  testament  of  another 
can  take  for  himself,  oi*  acquire  foi* 
anotbei",  although  he  cannot  himself 
make  a  testament :  and  therefoi*e  insane 
and  dmmb  persons,  jioethumous  children^ 
infants,  sons  in  power,  and  slaves  belong- 
ing to  others,  ai'e  said  to  have  testa-menti 
factio.  For  although  they  cannot  make 
a  testament,  yet  they  can  acquire  by 
testament  eitbei'  for  themselves  or  others.. 

D.  xxviii.  5.  49.  1 ;  I>.  xxviii.  1.  16.  1. 

The  necessity  for  the  heir  having  testam&riti  factio  at  the  tinje  of  the 
making  of  the  testament  proceeded  from  the  ancient  mode  of  making, 
testaments.     When,  in  the  calata  eomitia,  the  testator  orally  announced 
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wlio  it  Wcos  on  whom  he  wished  his  legal  existence,  his  persf/na,  to 
devolve  after  his  death,  the  person  designated  could  not  have  accepted 
the  devolution  unless  he  had  been  in  the  enjoyment  of  those  rights  of 
citizenship  implied  in  the  testamenti  f actio  ;  and  when  testaments  were 
made  per  oes  et  lihram,  it  was  equally  necessary  that  the  purchaser, 
that  is,  the  heir,  should  have  those  rights  of  citizenship  which  would 
enable  him  to  go  through  a  sale  by  mancipation. 

The  testamenti  factio  meant  two  very  different  things ;  it  meant  as 
applied  to  the  testator  the  power  to  make  a  testament,  as  applied  to 
the  heirs  the  capacity  to  take  under  a  testament ;  and,  as  the  text 
points  out,  many  persons,  as  for  example  the  insane,  could  take  under 
a  testament  who  could  not  make  a  testament. 

It  will  be  observed  that  the  text  says  that  it  was  immaterial  whether 
the  heir  preserved  his  testamenti  factio  between  the  two  periods  of  the 
making  the  testament  and  the  death  of  the  testator ;  if  he  lost  it 
between  the  two  later  epochs,  viz.  the  death  of  the  testator  and  the 
entrance  on  the  inheritance,  he  could  not  take,  and  it  would  not  avail 
him  that  he  had  recovered  it  at  the  time  of  entering  on  the  inheri- 
tance.    (D.  xxviii.  2.  29.  5.) 

The  classes  mentioned  in  the  concluding  portion  of  this  paragraph 
might  have  the  rights  of  citizenship,  and  only  be  accidentally  pre- 
vented from  exercising  those  rights. 

5.  Extraneis  autem  heredibus  delibe-  5.  Extravei  hei-edes  may  deliberate 
randi  potestas  est  de  adeunda  hereditate  whether  they  will  enter  upon  the  inheri- 
vel  non  adeunda.  Sed  sive  is  cui  absti-  tance.  But,  if  one,  who  has  the  libei-ty 
nendi  potestas  est,  immiscuerit  se  bonis  of  abstaining-,  intermeddles  wth  the 
hereditatis,  sive  extraneus  cui  de  ade-  property  of  the  inheritance,  or  an  extra- 
unda  hereditate  deliberare  licet,  adierit,  neus  here,%  Avho  is  permitted  to  delibe- 
postea  relinquendae  hereditatis  faculta-  rate,  enters  on  the  inheritance,  it  will 
tern  non  habet,  nisi  minor  sit  viginti  not  afterwards  be  in  his  power  to  re- 
quinque  annis ;  nam  hujus  statis  homi-  nounce  the  inheritance,  unless  he  shall 
nibus,  sicut  in  ceteris  omnibus  causis,  be  under  the  ag-e  of  twenty-five  veai-s  • 
deceptis,  ita  et  si  temere  damnosam  for  the  praetor,  as  in  all  other  cases  he 
hereditatem  susceperint,  praetor  succur-  relieves  minors  who  have  been  deceived, 
'■it'  so  too  he  does  when  they  have   rashly 

taken   upon   themselves   a  burdensome 

inheritance. 
Gai.  ii.  162,  163. 

There  was  no  fixed  time  within  which  it  was  necessary  that  the 
heir  should  decide  whether  to  accept  or  reject  the  inheritance,  except- 
ing when  the  testator  fixed  the  time  himself  by  what  was  termed 
cretio.  (See  note  to  paragr.  7.)  Those  who  were  interested  in  his 
making  a  decision  could  compel  him  by  action  to  do  so,  and  the 
praetor  then,  if  he  wished,  allowed  him  time  to  deliberate,  never  less 
than  one  hundred  days.     Justinian  decides  that  the  time  given  should 
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not  exceed  nine  montlis,  or,  as  a  special  favor  from  the  emperor,  a 
year.  If  he  did  not  decide  within  the  appointed  time,  he  was  taken 
fco  have  rejected  the  inheritance,  if  the  action  to  compel  a  decision 
was  brought  by  substituted  heirs  or  a  Tieres  ah  intestato ;  to  have 
accepted  it,  if  the  action  was  brought  by  legatees  or  creditors.  If  he 
died  before  the  expiration  of  the  time,  and  within  a  year  of  the  first 
commencement  of  his  right  to  enter  on  the  inheritance,  his  heir  could, 
during  the  unexpired  remainder  of  the  time,  decide  in  his  place. 
(D.  xxviii.  2.  28 ;  C,  vi.  30.  19.) 

The  mode  by  which  the  prsetor  interfered  for  the  protection  of 
minors  was  called  restitutio  in  integrum,     (See  Bk.  i.  Tit.  28.  2.) 

6.  Sciendum  tamen  est  divum  Hadria-  6.  The  Emperor  Hadrian,   however, 

num  etiam  majoii  viginti  qiiinque  annis  once   gave  permission   to  a  pei-son  of 

veniam  dedisse,  ctim  post  aditam  here-  full  age,  to  relinquish    an  inheritance, 

ditatem  grande  ses  alienum,  quod  aditse  when  it  appeared    to    be  encumbered 

hereditatis  tempore  latebat,  emei-sisset.  with   a   great    debt,   which    had    been 

Sed   hoc  quidem  divus  Hadiianus  cui-  unknown    at     the    time    that     he    had 

.dam  speciali  beneficio  prsstitit ;   divus  entered   on   the  inheritance.      But  this 

autem  Gordianus  postea  in  militibus  tan-  was   granted   as   a  special  favor.     The 

tummodo    hoc    extendit.      Sed     nostra  Emperor  Gordian   afterwards  extended 

benevolentia  commune  omnibus  pubjectia  this  as  a  settled  privilege,  but   only  to 

inipei-io  nostro  hoc  beneticium  prasstitit,  soldiers.     But  we  in  our  goodness  have 

et  constitutionem  tarn  jequissimam  quam  rendered  this  benefit  common  to  all  our 

nobilem  scripsit,  cujus  tenoreni  si  obser-  subjects,  having  dictated  a  constitution 

vaverint  homines,  licet  eis  et  adire  here-  as  just  as  it  is  illustrious,  by   which,  if 

ditatem,  et  in  tantum   teneri  quantum  heirs  will  attend  to  its  provisions,  they 

valere  bona  hereditatis  contingit :  ut  ex  may  enter  upon  their  inheritance,   and 

hac  causa  neque  deliberationis  auxilium  not  be  liable  beyond   the   value   of  the 

eis  fiat  necessarium,  nisi   omissa  obser-  estate;  so  that  they  need  not  have  re- 

vatione  nostrse  constitutionis,  et  deliber-  course  to  deliberation,  unless  neglecting 

andum   existimaverint,    et    sese    veteri  to  conform  to  our  constitution,  they  pre- 

gravaminiaditionissupponeremaluennt.  fer  to  deliberate  and  stibmit  themselves 

to  the  liabilities  attending  the   entering 
on  the  inheritance  under  the  old  law. 

Gai,  ii.  163  ;  C,  vi.  30.  22. 

Commentators  have  termed  the  privilege  alluded  to  here  the  benefi- 
cium  inventarii.  Within  thirty  days  after  the  heir  became  acquainted 
with  his  rights,  an  inventory  of  the  property  might  be  begun,  which 
was  to  be  finished  within  ninety  days  from  the  same  time.  This  inven- 
tory was  to  be  made  in  the  presence  of  a  tabellio,  or  public  notary,  and 
of  any  parties  interested  who  might  wish  to  be  present,  or  else  of  three 
witnesses. 

If  the  heir  chose  to  avail  himself  of  this  privilege,  he  entirely  separ- 
ated the  estate  of  the  testator  from  his  own ;  he  could  deduct  anything 
that  might  be  owing  to  him  from  it,  and  had  to  pay  to  it  anything  he 
might  owe.     He  first  paid  the  e^^penses  of  the  funeral  and  of  the  inven- 
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tory,  and  then  all  the  creditors  in  the  order  in  which  they  sent  in  their 
claims.  If  there  was  any  surplus,  he  took  it ;  if  any  deficiency,  he  was 
not  liable.     (C.  vi.  30.  22.) 


7.  Item  extraneus  heves  testamento 
institutus,  aut  ab  intestate  ad  legitimam 
liereditatem  vocatus,  potest  aut  pro 
herede  gerendo  .aut  etiam  nuda  volun- 
tate  suscipiendae  hereditatis  heres  fieri. 
Pro  herede  autem  gerere  quis  videtur, 
si  rebus  hereditariis  tamquam  heres 
utatur  vel  vendendo  res  hereditarias  vel 
prsedia  colendo  locandove  et  quoquo 
mode,  si  voluntatem  suam  declaret  -vel 
re  vel  verbis  de  adeunda  hei-editate  : 
dummodo  sciat  eum  in  cujus  bonis  pro 
herede  gerit,  testatum  intestatumve  obi- 
isse  et  se  ei  heredem  esse.  Pro  herede 
enim  gerere  est  pro  domino  gerere ; 
veteres  enim  heredes  pro  dominis  appel- 
labant.  Sicut  autem  nuda  voluntate 
extraneus  hei'es  fit,  ita  et  conti-ai'ia  des- 
tinatione  statim  ab  hereditate  repellitur. 
Eum  qui  surdus  vel  mutus  natus  est, 
vel  postea  factus,  nihil  prohibet  pro  he- 
rede gerere  et  acquirere  sibi  hereditatem, 
si  tamen  intelligit  quod  agitur. 


Gai.  ii.  ]i66»  16^7, 


7.  A  stranger,  instituted  by  testament, 
or  called  by  law  to  a  succession  ab  intes- 
tato,  may  become  heir,  either  by  doing 
some  act  as  heir,  or  even  by  the  mere 
wish  to  accept  the  inheritance.  And  a 
man  acts  as  heir  if  he  treats  any  of  the 
goods  of  the  inheritance  as  his  own,  by 
selling  any  part,  or  by  cultivating  the 
ground,  or  letting  it,  or  in  any  other 
way  declares,  either  by  act  or  word,  his 
intention  to  enter  on  the  inheritance, 
provided  only  that  he  knows  that  the. 
person,  with  respect  to  whose  estate  he. 
acts  as  heir,  is  dead,  testate  or  intestate,, 
and  that  he  himself  is  the  hpw  y  for  to 
act  as  heir  is  to  act  as  propri,etor ;  an^' 
the  ancients  frequently  used  the  term 
heir  to  denote  the  proprie-toi".  But  as  a 
strangei- may  beconae-  tieir  by  a  mere, 
intention,  so,  on  the  c«:>ntrary,  by  a  con-, 
trary  intentijOiPrt  \%  is  at  .once  baiTed- 
from,  the  itiheritanoe.  Nothing  prevents 
a  persoi3a  who  was  born  deaf  and  dumb, 
or  subsequently  became  so,  from  acting 
9^  heii".  and  acquiring  the  inhei-itance, 
if  only  he  knows  what  he  is  doing. 

169  5  V.  xxix.  2.  5. 


Besides  the  two  n^odes  of  entering  on  the  inheritance  here  mentioned, 
namely,  forming  an  intention  to  do  so,  and  doing  some  act  as  heir, 
there  was  a  mode,  abolished  by  a  constitution  of  Arcadius,  Honorius, 
and  Theodosius  (a.d.  407),  called  areiio.  Cretio  appellata  est,  quia 
cernere  est  quasi  decernere  et  constituere.  (Gai.  ii.  164.)  The  testator 
himself,  in  his  will,  fixed  the  time  within  which  the  heir  w^as  to  decide 
whether  he  w^ould  accept  the  inheritance.  Generally  the  time  w^as 
made  to  run  fromt  he  period  when  the  heir  became  acquainted  with , 
his  rights,  and  this  was  called  the  cretio  vulgaris ;  sometimes  from  that 
when  the  rights  accrued  to  him,  and  this  was  called  the  cretio  continua. 
The  heir  could  alter  his  decision  at  any  time  within  the  limited  period. 
His  decision  was  expressed,  when  made,  by  forms  more  solemn  than 
when  the  aditio  was  made  by  a  simple  declaration  of  intention.  (Vide . 
Gai.  in  loc.  cit.)  The  heir  was  said  adire  hereditatem  whenever  he  in 
any  way  entered  on  the  inheritance,  whether  by  doing  sopie  act  as 
heir  {pro  herede  gerere)  or  by  the  mere  intention  to  be  heir  (gitcda  volun- 
tate.)    Of  course  this  intention  would  be  manifested  in   some  w^ay  or 
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other  :  but  it  was  the  formation,  not  the  expression,  of  the  intention 
that  constituted  the  entrance  on  the  inheritance.  Properly  speaking, 
one  person  could  not  enter  on  an  inheritance  for  another ;  but  there 
were  necessarily  exceptions,  such  as  that  a  tutor  might  accept  an  in- 
heritance in  behalf  of  his  infant  pupil.  No  one  could  enter  on  part  of 
the  inheritance,  nor  could  he  enter  conditionally,  or  for  a  certain  time. 
Directly  he  did  enter,  he  was  clothed  with  the  persona  of  the  deceased, 
whom  he  represented  as  if  he  had  succeeded  immediately  on  his  death. 
(D.  xxix.  2.  54.) 

Tit.  XX.     DE  LEGATIS. 

Post  hsBC  videamus  de  legatis.     Quae  We  will  now  proceed  to  treat  of  lega- 

pars   juris    extra    propoeitam     quidem  cies.     This  part  of  the  law  may  not  seem 

materiam  videtur,  nam  loquimur  de  iis  to    fall    within    our     present     subject, 

juris  figuris  quibusperuniversitatemres  namely,  the  discussion  of  those  methods 

nobis  acquiruntur  ;  sed  cum   omnino  de  by  which  things  are  acquired  per  univer- 

testamentis  deque  heredibus   qui   testa-  sitatem  ;  but,  as  we  have  already  spoken 

mento   instituuntur    locuti   sumus,   non  of  testaments    and  testamentaiy  heirs, 

sine  causa  sequenti  loco  potest  haec  juris  we  may  not  improperly  pass  to   the  sub- 

, materia  tractari.  ject  of  legacies. 

Gai.  ii.  191. 

A  legacy,  being  a  mode  by  which  the  property  in  one  or  more  par- 
iacular  things  is  acquired,  ought  not,  properly,  to  be  discussed  in  the 
■part  of  the  Institutes  devoted  to  the  discussion  of  the  modes  of  acquiring 
a  universitas  rerum. 

In  Roman  law  a  legacy  was  an  injunction  given  to  the  heir  to  pay 
or  give  over  a  part  of  the  inheritance  to  a  third  person — Legatum,  quod 
legis  modo  id  est  imperative,  testamento  relinquitur.  (Ulp.  Reg.  24.  1.) 
Without  an  heir  there  could  be  no  legacy ;  and,  therefore,  if  no  insti- 
tuted heir  entered  on  the  inheritance,  the  gift  of  the  legacy  was  useless. 
The  term  was  never  applied,  as  in  English  law,  to  a  direct  bequest. 

1.  Legatum  itaque  est  donatio  quae-  1.  A  legacy  is  a  kind  of  gift  left  by  a 
dam  a  defuneto  relicta.  deceased  person. 

D.  xxxi.  36. 

2.  Sed  olim  quidem  erant  legatorum        2.  Formerly,  there  were  four  kinds  of 

:  genera  quatuor,  per  vindicationem,  per  legacies,  namely,  per  vindicationem,  per 

■  damnationem,  sinendi  modo,  jjer  prsecep-  damnationem,  sinendi  modo,  and  per  prcB- 

Hionem ;  et  certa  qusedam  verba  cuique  ceptionem.     There  was   a   certain  form 

generi  legatorum  adsignata  erant,  per  of  words  pi'oper  to  each  of  these,  by 

quas  singula  genera  legatorum  signitioa-  which  they  were  distinguished  one  from 

bantur.     Sed  ex  constitutionibus   liivo-  another.     But  these  solemn  forms  have 

nam   principum    selemnitas    hujusmodi  been    wholly    suppressed    by  imperial 

verborum  penitus  sublata  est.     Nosti-a  constitutions.    Wealso,  desirous  of  giving 

autem    constitutio,  .quam    cum   magna  i-espect  to  the  wishes  of  deceased  per- 
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fecimus  lucubratione,  defunctonim  vol-  sons,  and  reg-avdin^  their  intentions  more 

untates  validioi'es  esse  cupientes,  et  non  than  their  woi-ds,  have,  l»y  a  constitution 

verbis  sed  voluntatilms  eorum  faventes,  composed  with  j^reat  stuily,  enacted  that 

disposuit  ut    omnibus    leg-atis    una  sit  the  nature  of  all  lef^'acies  shall  be  the 

natura,  et  quibuscumque  verbis  aliquid  same ;  and  that  lej^at«es,  whatever  may 

derelictum  sit,  liceat  legatariis  id  perse-  be  the  words  employed  in  the  testament, 

qui,  non  solum  per  actiones  jjersonales,  may  sue  for  what  is  left  them,  not  only 

sed  ctiam  per  in  rem  et  per  hypothe-  by  a  personal,  but  by  a  real  or  an  hypo- 

cariam.     Cujus    constitutionis    perpen-  thecary   action.     The   wisdom    of    this 

sum  modum  ex  ipsius  tenore  perfectis-  constitution   may   be   easily  seen   by  a 

sime  accipere  possibile  est.  jierusal  of  its  dispositions. 

Gai.  ii.  192,  193.  201.  209.  216 ;  C.  vi.  37.  21 ;  C.  vi.  43.  1. 

Per  vindicationem.  The  formula  in  this  species  of  legacy  ran  thus : 
'■Honiinem  Stichum  do,  lego,'  or  '  do' ;  or  '  capita,  sumito,  sibi  habetoJ  Tlie 
legacy  was  said  to  be  per  vindicationem,  because,  immediately  on  the 
heir  entering  on  the  inheritance,  the  subject  of  the  legacy  became  the 
property  of  the  legatee  ex  jure  Quiritium,  who  could  accordingly  claim 
it  by  vindicatio.  The  testator  could  only  give,  in  this  way,  things  of 
which  he  had  the  dominium  ex  jure  Quiritium,  both  at  the  time  of  making 
the  testament  and  of  his  death ;  excepting  that  such  dominium  at  the 
time  of  death  alone  was  sufficient  when  the  subject  of  the  legacy  was 
anything  appreciable  by  weight,  number,  or  measure,  as  wine,  oil, 
money,  etc.     (Gai.  ii.  196.) 

Per  damnationem.  The  formula  ran  thus  :  '  Heres  meus  damnas  esto 
dare  ;'  or  '  Dato,  /actio,  he^-edem  meum  dare  jubeo.'  The  legatee  did  not, 
by  this  legacy,  become  proprietor  of  the  subject  of  the  legacy ;  but  he 
had  a  personal  action  against  the  heir  to  compel  him  to  give  {dare),  to 
procure  (prcestare),  or  to  do  (facere),  that  which  the  terms  of  the  legacy 
directed.  Anything  could  be  given  by  this  legacy  that  could  become 
the  subject  of  an  obligation,  whether  the  property  of  the  testator,  the 
heir,  or  any  one  else.  The  rights  it  gave  were,  therefore,  said  to  be 
the  optimum  jus  legati.     (Ulp.  Reg.  24.  11 ;  Gai.  ii.  204-208.) 

ASinendi  modo.  The  formula  of  this  kind  of  legacy  was :  ^  Heres  meus 
damnas  esto  sinere  LuciumTitium  sumere  illam  rem  suhiqiie  habere.'  (Gai. 
ii.  209.)  The  heir  is  to  allow  the  legatee  to  take  the  thing  given.  This 
form,  then,  was  applicable  to  anything  that  belonged  to  the  testator  or 
to  the  heir,  but  not  to  anything  belonging  to  a  third  person.  The 
legatee  did  not  become  the  owner  of  the  thing  given  until  he  took  pos- 
session. If  the  heir  refused  to  allow  the  legatee  to  take  possession,  the 
legatee  might  compel  him  to  do  so  by  the  personal  action  termed 
*  Quicquid  heredem  ex  testamento  dare  facere  oportet.'     (Gai.  ii.  213,  214.) 

Per  prosceptionem.  The  formula  ran  :  'Lucius  Titius  U lam  rem  prce- 
cipito'  (i.e.  take  beforehand).  The  proper  application  of  this  form  was 
to  a  gift  made  to  one  already  instituted  heir,  of  something  which  he 
was  to  take  before  receiving  his  share  of  the  inheritance.     The  heir 
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could  enforce  his  claim  to  this  something  beyond  his  share  by  the 
action  termed  jvdicium  familice  erciscundcB,  i.e.  for  having  the  inherit- 
ance portioned  out  by  the  judge,  who  assigned  the  thing  given  by  the 
legacy  to  the  heir  as  legatee.  It  was  only  by  a  mistake  in  language 
that  this  form  was  applied  to  a  gift  to  a  person  not  an  heir ;  but  a  gift 
made  in  this  form  to  a  person  not  heir  was  not  void ;  for  the  senatus- 
consultum  Neronianum,  about  a.d.  60,  made  every  such  legacy  valid  as 
a  legacy  per  damnationem.  Gains  mentions  that  the  Proculians  at- 
tempted to  get  over  the  difficulty  where  the  word  prcecipito  was  used  to 
give  a  legacy  to  a  person  not  heir,  by  reading  ^prcecipito'  as  ^capita;' 
and  this  construction  was  confirmed  by  a  constitution  of  Adrian.  (Gai. 
ii.  218-221.) 

Under  the  imperial  legislation  the  value  attached  to  these  fwmula 
was  gradually  lessened.  By  the  senatus-consultum  Neronianum  it  was 
enacted  that  any  legacy  given  in  a  form  of  words  not  suited  to  the  gift 
intended  should  be  as  valid  as  one  given  in  the  form  most  favorable  to 
the  legatee.  '  Ut  quod  minus  aptis  nerhis  legalum  est  perinde  sit  ac  si 
Optimo  jure  legatum  esset:  (Ulp.  Reg.  24.  11 ;  Gai.  ii.  197.  218.)  The 
formulae  remained,  but  a  mistake  in  their  use  could  no  longer  injure 
the  legatee :  and  in  every  case  the  legacy,  however  expressed,  had  the 
effect  of  a  legacy  given  per  damnationem.  In  a.d.  342  a  constitution 
of  Constantino  II.,  Constantius,  and  Constans,  abolished  the  use  of 
formulas  in  all  legal  acts.  (C.  ii.  58.  1.)  The  division  of  legacies  still 
theoretically  remained,  but  the  appropriate /orwwte  were  nolonger  in  use. 
Finally  Justinian,  as  we  see  in  the  text,  enacted  that  all  legacies  should 
be  of  the  same  nature,  and  that  the  legatee  might  enforce  the  legacy  by 
personal,  real,  or  hypothecary  actions,  according  to  the  nature  of  the  gift. 

3.  Sed  non  usque  ad  earn  constitution-  3.  We  have  not,  however,  judged  it 
em  standum  esse  existimavimus  :  cum  expedient  to  confine  ourselves  within  the 
enim  antiquitatem  invenimus  legata  qui-  limits  of  this  constitution  ;  for,  observ- 
(leni  stricte  concludentem,  fideicommissis  ing  that  the  ancients  confined  legacies 
autem,  quse  ex  voluntate  magis  descen-  ■  within  strict  rules,  but  accorded  a  great- 
debant  defunctorum,  pinguiorem  natu-  er  latitude  to  fideicommissa  as  arising 
)-ani  indulgentem,  necessarium  esse  duxi-  more  immediately  from  the  wishes  of 
nxus  omnia  legata  fideicommissis  exs-  the  deceased,  we  have  thought  it  neces- 
quare,  ut  nulla  sit  inter  ea  differentia :  saiy  to  make  all  legacies  equal  to  gifts 
sed  quod  deest  legatis,  hoc  repleatur  ex  in  trust,  so  that  no  difference  really  re- 
natura  fideicommissorum,  et  si  quid  am-  mains  between  them.  Whatever  is  want- 
filius  est  in  legatis,  per  hoc  crescat  fidei-  ing  to  legacies  they  will  borrow  from 
commissorum  natui'a.  Sed  ne  in  primis  fideicommissa,  and  communicate  to  them 
legum  cunabulis  permixte  de  his  expon-  any  superiority  tboy  themselves  may 
eiido  studiosis  adolescentibus  quamdam  -have.  But,  that  we  may  not  raise  diffi- 
introducamus  difiicultatem,  operse  pre-  culties,  and  perplex  the  minds  of  young 
tium  esse  duximus  interim  separatim  persons  at  their  entrance  upon  the  study 
Xii'ius  de  legatis  et  postea  de  fideicom-  of  the  law,  by  explaining  these  two  sub- 
missis  tractare,  utnaturautriusque  juris  jects  jointly,  we  have  thought  it  worth 
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cog-nita  facile  possint  permixtionem 
eoruin  eruditi  subtilioribuB  auribus  acci- 
pere. 


while  to  treat  separately,  first  of  leg^a- 
cies  and  then  of  ti-usts,  that,  the  nature  of 
each  being  known,  the  student  thus  pre- 
pared, may  more  easily  undei-Htand  thenri 
when  mixed  up  the  one  with  the  other. 


C.  vi.  43.  2. 

All  that  remained,  after  the  changes  noticed  in  the  text,  to  distin- 
guish legacies  from  fldeicomviissa,  was  the  general  character  of  the 
expressions  used.  If  they  were  imperative,  the  gift  was  a  legacy  ;  if 
they  assumed  the  form  of  a  request,  and  were  given  precative,  they 
were  fideicovimissa.  If  a  gift  was  in  form  imperative,  but  it  was  not 
valid  as  a  legacy,  it  was  valid  as  a  trust.  If  such  a  gift  could  be  valid 
as  a  legacy,  it  was  of  course  regarded  as  a  legacy,  and  not  as  a  ficMcom- 
onissum. 

A  difference  still  remained  with  respect  to  the  gifts  of  liberty  to  a 
slave.  (Vid.  Tit.  24.  2.)  A  direct  legacy  of  liberty  made  the  slave  the 
libertus  of  the  testator ;  a  gift  of  liberty  by  a  fldeicommissum  made  the 
slave  the  libertus  of  the  fideicommissarius. 


4.  A  testator  may  not  only  give  as  a 
legacy  his  own  property,  or  that  of  hia 
heir,  but  also  the  property  of  others. 
The  heir  is  then  obliged  either  to  pur- 
chase and  deliver  it,  or,  if  it  cannot  be 
bought,  to  give  its  value.  But,  if  the 
thing  given  is  not  in  its  nature  a  subject 
of  commerce,  or  purchasable,  the  heir 
is  not  bound  to  pay  the  value  to  the  lega- 
tee ;  as  if  a  man  should  bequeath  the 
Campus  Martins,  the  palaces,  the  tem- 
ples, or  any  of  the  things  appropriated 
to  public  purposes,  for  such  a  legacy  is 
of  no  effect.  But  when  we  say  that  a 
testator  may  give  the  goods  of  another 
as  a  legacy,  we  must  be  understood  to 
mean,  that  this  can  only  be  done  if  the 
deceased  knew  that  what  he  bequeathed 
belonged  to  another,  and  not  if  he  were 
ignorant  of  it ;  since,  if  he  had  known  it, 
he  would  not  perhaps  have  left  such  a 
legacy.  To  this  effect  is  a  rescript  of 
the  Emperor  Antoninus,  which  also  de- 
cides that  it  is  incumbent  upon  the  plain- 
tiff, that  is,  the  legatee,  to  prove  that  the 
deceased  knew  that  what  he  left  belonged 
to  another,  not  upon  the  heir  to  pi-ove 
that  the  deceased  did  not  know  it,  for  the 
burden  of  proof  always  lies  upon  the 
person  who  brings  the  action. 

Gai.  ii.  202  ;  D   xxx.  39.  7.  10 ;  D.  xxxi.  67.  8  ;  C   vi.  37.  10 ;  D.  xxii.  3.  21. 


4.  Non  solum  autem  testatoris  vel 
heredis  res,  sed  etiam  aliena  legari  po- 
test, ita  ut  heres  cogatur  redimere  earn 
et  prsestare  ;  vel,  si  non  potest  redimere, 
ffistimationem  ejus  dare.  Sed  si  talis  res 
sit  cujus  non  est  commercium,  nee  zesti- 
matio  ejus  debetur,  sicuti  si  Campum 
Martium  vel  basilicas  vel  templa,  vel  quse 
publico  Usui  destinata  sunt,  legaverit ; 
nam  nuUius  momenti  legatum  est.  Quod 
autem  diximus  alienam  rem  posse  legari, 
ita  intelligendum  est,  si  defunctus  scie- 
bat  alienam  rem  esse,  non  et  si  ignora- 
\  bat ;  forsitan  enim  si  sciaset  alienam, 
non  legasset.  Et  ita  divus  Pius  rescrip- 
sit ;  et  verius  esse,  ipsum  qui  agit,  id 
est  legatarium,  probare  oportere  scisse 
alienam  rem  legare  defunctum,  non 
hei'edem  probare  oportere  ignorasse 
alienam,  quia  semper  necessitas  proban- 
di  incumbit  illi  qui  agit. 
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5.  Sed  et  si  rem  obligatam  creditori 
aliquis  legaverit,  necesse  habet  heres 
luere.  Et  hoc  quoque  casu  idem  placet 
quod  in  re  aliena,  ut  ita  demum  luere 
necesse  habeat  heres,  si  sciebat  defunc- 
tus  rem  obligatam  esse  ;  et  ita  divi  Seve- 
rus  et  Antoninus  resci-ipserunt.  Si  tamen 
(lefunctus  voluit  legatum  luere  et  hoc 
expressit,  non  debet  heres  earn  luere. 


D.  XXX 

6.  Si  res  aliena  legata  fuerit,  et  ejus 
\\\o  testatore  legatarius  dominus  factus 
fuerit,  siquidem  ex  causa  emptionis,  ex 
testamento  actione  pretium  consequi 
potest ;  si  vero  ex  causa  lucrativa,  velu- 
ti  ex  cnusa  donationis  vel  ex  alia  simili 
causa,  agere  non  potest :  nam  traditum 
est,  duas  lucrativas  causas  in  eumden 
hominem  et  in  eamdem  rem  concurrere 
non  posse.  Hac  ratione,  si  ex  duobus 
testamentis  eadem  res  eidem  debeatur, 
interest  utrum  rem  an  sestimationem  ex 
testamento  consecutus  est :  nam  si  rem, 
agere  non  potest,  quia  habet  eam  ex 
causa  lucrativa ;  si  sestimationem,  agere 
potest. 


D.  XXX.  108  ;  D.  xliv 


5.  If  a  testator  gives  as  a  legacy  any- 
thing in  pledge  to  a  creditor,  the  heir  is 
bound  to  redeem  it.  But  in  this  case,  as 
in  that  of  the  property  of  another,  the 
heir  is  not  bound  to  redeem  it,  unless 
the  deceased  knew  that  the  thing  was 
pledged;  and  this  the  Emperors  Seve- 
rus  and  Antoninus  have  decided  by  a 
rescript.  But  when  it  has  been  the  wish 
of  the  deceased  that  the  legatee  should 
redeem  the  thing,  and  he  has  expressly 
said  so,  the  heii  is  not  bound  to  redeem  it. 

.  5.  7. 

6 .  If  a  thing  belonging  to  another  is  giv- 
en as  a  legacy,  and  becomes  the  proper- 
ty of  the  legatee  in  the  lifetime  cf  the 
testator,  then,  if  it  becomes  so  by  pur- 
chase, the  legatee  may  recover  the  val- 
ue, by  an  action  founded  on  the  testa- 
ment ;  but  if  the  legatee  obtained  it  by 
any  way  of  clear  gain  to  him,  as  by  gift, 
or  any  similar  mode,  he  cannot  bring 
such  an  action,  for  it  is  a  received  rule, 
that  two  modes  of  acquiring,  each  being 
one  of  clear  gain,  can  never  meet  in  the 
same  person  with  regard  to  the  same 
thing.  If,  therefore,  the  same  thing  be 
given  by  two  testaments  to  the  same 
person,  it  makes  a  difference,  whether 
the  legatee  has  obtained  the  thing  itself, 
or  the  value  of  it,  under  the  first,  for,  if 
he  has  already  received  the  thing  itself, 
he  cannot  bring  an  action,  for  he  has 
received  it  by  a  mode  of  clear  gain  to 
him  ;  but,  if  he  has  received  the  value 
only,  he  may  biing  an  action. 

7.  17;  D.  XXX.  34.  2. 


It  may  be  observed,  that  if  a  person  acquired  the  subject  of  a  legacy 
by  a  cama  lucmtim  during  the  lifetime  of  the  testator,  and  the  legacy 
was  made,  not  in  his  own  favor  directly,  but  was  given  to  his  slave,  or 
a  descendant  in  his  power,  he  could  recover  the  value  of  the  thing  given 
from  the  heir.  In  such  a  case  the  two  causes  lucrative  were  not  con- 
sidered so  to  unite  in  one  person  as  to  violate  the  general  rule,  although, 
in  fact,  the  result  was  the  same  as  if  the  rule  had  been  directly  violated. 
(D.  XXX.  108.) 

In  the  beginning  of  this  paragraph  it  is  said  that  if  the  legatee  ac 
quire  the  thing  during  the  lifetime  of  the  testator  by  a  causa  lucrativa, 
he  could  not  regain  it  or  its  value  by  legacy.  The  vivo  testatoi'e  is  merely 
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an  example ;  it  would  be  the  same  if  the  legatee  acquired  the  thing  by 
a  causa  lucrativa  at  any  time  before  receiving  it  by  way  of  legacy. 

7.  Ea  quoque  res  quse  in  rerum  na-  7.  A  thing  not  in  existence,  but  which 
tura  non  est,  si  modo  futui'a  est,  recte  one  day  will  be  in  existence,  may  be 
legatur  :  veluti  fructus  qui  in  illo  fundo  properly  gfiven  as  a  legacy,  a?,  for  in- 
nati  erunt,  aut  quod  ex  ilia  ancilla  na-  stance,  the  fruits  which  shall  grow  on 
turn  erit.  such  a  farm,  or  the  child  which  shall  be 

bom  of  such  a  slave. 
Gai.  ii.  203. 


8.  Si  eadem  i-es  duobus  legata  sit  sive 
conjunctim  sive  disjunctim,  si  ambo  per- 
veniant  ad  legatum,  scinditur  inter  eos 
legiitum  ;  si  alter  deficiat,  quia  aut  spre- 
vei'it  legatum,  aut  vivo  testatore  deces- 
serit,  vel  alio  quolibet  modo  defecerit, 
totum  ad  colleg-atarium  pertinet.  Con- 
junctim autem  legatur,  veluti  si  quis 
dicat,  Titio  et  Seio  hoininem  Stichum  do 
lego  ;  disjunctim  ita,  Titio  hominem  Sti- 
chum do  lego,  Seio  Stichum  do  lego.  Sed 
et  si  expresserit  eumdem  hominem  Sti- 
chum seque  disjunctim  legatum  intelli- 
gitur. 


8.  If  the  same  thing  is  given  as  a  leg- 
acy to  two  persons,  either  conjointly  or 
separately,  and  both  take  the  legacy,  it 
is  divided  between  them.  But  should 
either  of  the  legatees  fail  to  take  it, 
either  from  refusing  it  or  from  dying  in 
the  lifetime  of  the  testator,  or  from  any 
other  reason,  the  whole  goes  to  his  co- 
legatee.  A  legacy  is  given  conjointly, 
if  a  testator  says,  I  give  as  a  legacy  my 
slave  Stichus  to  Titius  and  Seius  :  but 
separately,  if  he  says,  I  give  as  a  legacy 
my  slave  Stichus  to  Titius  ;  I  give  as  a 
legacy  my  slave  Stichus  to  Seius.  And 
if  the  testator  says,  that  he  gives  the  same 
slave  Stichus,  yet  the  legacy  is  still  taken 
to  be  given  separately. 

Gai.  ii.  199. 


A  legacy  might  be  void  originally,  when  it  was  said  to  be  taken  pro 
non  scripto,  i.e.  as  if  it' had  never  been  inserted;  or  it  might  be  valid 
originally,  and  yet  before  the  rights  of  the  legatee  were  fixed  (i.e.  to 
use  the  technical  term  (see  note  on  paragr.  20),  before  the  dies  cedit)  the 
legatee  might  die  or  refuse  the  legacy,  or  become  incapable  to  take, 
when  the  legacy  was  called  irritum  or  destitutum  ;  or  the  rights  of  the 
legatee  might  be  fixed,  but  before  the  legacy  was  actually  delivered 
over  to  him,  it  might  be  taken  aw^ay  from  him  on  account  of  something 
rendering  him  unworthy  to  receive  it;  the  legacy  was  then  called 
ereptiiium  {qucB  ut  indignis  eripitur).  If  there  were  no  co-legatees,  the 
legacy,  if  ereptitium,  went  to  the  fisciis ;  in  the  two  other  cases  the 
failure  of  the  legacy  was  for  the  benefit  of  the  heir.  The  legacies  were 
burdens  with  which  he  might  have  been,  but  was  not,  charged. 

But  if  there  was  a  co-legatee  the  case  was  different.  Co-legatees 
might  be  created,  according  to  a  division  made  by  Paulus  (D.  1.  16. 
142),  re,  re  et  vei'bis,  or  verbis  ;  re  being  equivalent  to  the  disjunctim  of 
the  text,  when  the  same  gift  was  made  separately  to  two  or  more 
persons;  re  et  verbis,  equivalent  to  the  conjunctim  of  the  text,  when  the 
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same  thing  was  given  at  once  to  two  or  more ;  and  verbis,  in  which  the 
joint  legacy  was  only  apparent,  the  gift  being  made  at  once  to  two  or 
more,  but  their  respective  shares  being  assigned  them,  as  Hego  Titio  et 
Seio  ex  cequis  partibus.'' 

The  rights  of  co-legatees  were  very  different  at  different  periods  of 
Roman  law.  Originally  the  interest  of  the  co-legatee  was  determined 
by  the  formula  under  which  the  legacy  was  given.  If  it  was  per  vin- 
dicationem,  the  right  to  the  property  in  the  whole  thing  given  passed 
to  each  legatee.  They  had  to  divide  it  between  them,  but  each  had  a 
right,  as  against  the  heir,  to  claim  the  whole.  If  it  was  given  per  dam- 
nationem,  no  right  to  the  property  passed,  but  each  legatee  was  a  cred- 
itor of  the  heir  in  respect  of  the  thing  given,  and  a  difference  was  made 
according  as  the  thing  was  given  conjunctim  or  disjicnctim.  In  the  former 
case,  each  of  the  co-legatees,  if  there  were  two,  was  entitled  to  half 
only,  and  if  either  could  not  take,  his  half  remained  in  the  inheritance 
for  the  benefit  of  the  heir.  If  the  legacy  was  given  disjunctim,  then 
each  had  a  claim  against  the  heir  for  the  whole,  and  if  one  got  the 
thing  from  the  heir,  the  other  could  get  its  value.  (Gai.  ii.  205.)  If 
the  legacy  was  given  sinendi  modo,  and  the  heir  allowed  either  co-leg- 
atee to  take  the  thing,  he  had  done  his  duty,  and  the  co-legatee  got 
nothing.  (G-ai.  ii.  215.)  If  the  legacy  was  given  per  prceceptionem, 
the  effect  as  between  co-legatees  was  the  same  as  in  the  case  of  legacies 
given  per  vlndicationem.  (Gai.  ii.  223.)  Before  the  lex  Papia  Poppaa 
there  was  no  such  thing  as  accrual  of  legacies  between  co-legatees  ; 
each  legatee  was  entitled  to  the  property  in  the  whole  thing,  or  was 
creditor  for  the  whole. 

The  lex  Julia  de  maritandis  ordinibus  (b.c.  13)  and  the  lex  Papia  Pop- 
pcea  (a.d.  9),  which  are  usually  spoken  of  as  one  law,  lex  Julia  et  Pa- 
pia ,  introduced  great  changes  in  testamentary  law:  the  former  to  pre- 
vent unequal  marriages,  as  of  a  senator  with  a  liberta,  and  the  latter  to 
promote  marriage  and  the  birth  of  children.  Two  classes  of  persons, 
cadihes  and  orbi,  were  affected  with  incapacities.  They  might  be  insti- 
tuted or  have  legacies  given  them,  i.e.  the  institution  or  gift  was  not 
void,  but  the  benefit  derivable  from  it  was  taken  away  from  them  and 
given  to  some  one  else.  By  ccelebs  was  meant  a  man  between  the  ages 
of  twenty  and  sixty,  or  a  woman  between  the  ages  of  twenty  and  fifty, 
who  had  not  been  married  or  was  a  widower  or  widow.  Men  had  a 
hundred  days  from  the  death  of  the  testator  in  which  they  might 
-marry,  and  thus  avoid  the  penalties  attaching  to  celibacy,  and  women 
were  allowed  two  years  from  the  death  of  a  husband,  and  eighteen 
months  from  the  time  of  divorce,  in  which  to  remarry.  By  m-bus  was 
meant  a  man  between  twenty-five  and  sixty,  and  a  woman  between 
twenty  and  fifty,  who  had  not  a  child  living  at  the  time  of  the  accrual 
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of  the  right  to  take  under  the  testament.  Adoptive  children  could  not 
be  counted,  a  senatm-consuUwm  having  been  passed  to  exclude  them. 
The  lex  Papia  fixed  the  time  of  accrual  of  rights  under  a  testament,  the 
dies  cedit,  as  it  was  technically  termed,  at  the  date  of  the  opening  of  the 
testament,  instead  of  the  date  of  the  testator's  death,  which  had  pre- 
viously been  the  legal  date. 

The  coilehs  lost  all,  and  the  orbus  one-half,  of  what  was  given  him, 
and  this  lapsed  portion  {caducum,  quasi  cecideritab  eo,  Ulp.  Pk.eg.  17.  1) 
was  given  to  some  one  else.  These  caduca  produced  by  the  person  to 
whom  they  were  given  not  being  capable  of  taking  them  were  not  the 
only  interests  dealt  with  by  the  lex  Papia.  If  a  gift  was  originally  in- 
valid, as  if  it  was  given  to  a  person  already  dead  at  the  date  when  the 
testament  was  made,  the  gift  was  looked  on  as  if  it  had  never  been 
made  at  all,  pro  non  scripto.  With  such  gifts  the  lex  Papia  had  noth- 
ing to  do.  But  a  gift  might  have  been  valid  originally  and  then 
become  invalid,  as  if,  e.g.,  it  had  been  given  to  a  person  who  died 
after  the  making  of  the  testament  and  before  the  death  of  the  testator. 
The  old  law  prescribed  how  they  should  be  treated,  and  gave  them  by 
accrual  to  co-heirs  if  given  to  an  heir,  or  allowed  them  to  fall  in  as  part 
of  the  inheritance  if  given  to  a  legatee.  Such  vacant  things,  however, 
were  affected  by  the  lex  Papia.  They  are  said  to  be  in  causa  caduci  ; 
and  the  caduca  and  the  things  in  causa  caduci  devolved  together  to  those 
who  had  the  jus  caduca  vindicandi. 

In  the  first  place  there  were  certain  excepted  persons,  viz.  ascend- 
ants or  descendants  of  the  testator  in  the  third  degree,  who  were  not 
affected  by  the  lex  Papia  at  all.  They  lost  nothing  if  they  were  ccelibes 
or  orbi;  they  took  all  that  the  old  law  would  have  given  them, 
although  ccelibes  or  orbi.  They  were  said  to  be  solidi  capaces,  capable  of 
taking  all  the  testament  gave  them. 

Apart  from  them  it  was  the  patres,  i.e.  persons  having  a  husband  or 
wife  and  one  child  living,  mentioned  in  the  testament,  who  took  the 
caduca  and  the  things  in  causa  caduci,  heirs  taking  before  legatees.  If 
there  were  no  persons  answering  to  this  description,  the  o&rarium,  or 
treasury  of  the  people,  as  opposed  to  the  fiscus,  or  treasury  of  the 
emperor,  took  them.  But  the  object  of  the  law  was  not  to  get  money 
for  the  treasury,  but  to  reward  marriage  and  the  birth  of  children,  and 
this  is  why  testators  were  allowed  to  substitute  heirs  (who,  of  course, 
unless  near  relations  or  patres,  could  not  take)  so  as  to  prevent  the 
mrarium  taking. 

Where  there  were  co-legatees,  the  caduca  of  co-legatees  were  given, 
in  the  first  place,  to  co-legatees  who  were  patres;  but  by  a  distinction, 
based  apparently  on  no  very  good  reason,  it  was  only  those  joined  re  et 
verbis,  and  those  joined  verbis,  who  were  considered  co-legatees  for  this 


304  LIB.   II.      TIT.    XX. 

purpose  ;  those  joined  re  were  not,  and  only  ranked  with  other  legatees 
If  there  were  no  co-legatees  who  were  patres,  the  legacies  went  to  the 
heirs  who  were  patres.  If  there  were  none,  then  to  legatees  generally 
who  had  children.  If  none  had  children,  then  to  the  cerarium.  (Gai. 
ii.  206.  207.)  Any  legacy  given  by  the  lex  Papia  Poppasa  might  be 
refused:  if  accepted,  it  passed  with  all  the  burdens  attaching  to  it. 
Caduca  cum  suo  onerefiunt.  (Ulp.  Reg.  17.  2.)  By  a  constitution  of 
Caracalla  (Ulp.  Reg.  17.  2),  all  caduca  were  given  to  the  fiscus,  the  dis- 
tinction between  the  cerarium  and  the  Jiscus  having  ceased  to  exist, 
and  no  legatee  or  heir  any  longer  profited  by  the  failure  of  legacies 
under  the  lex  Papina  Poppasa. 

Constantine  abolished  the  law  of  incapacity  arising  from  celibacy. 
(Cod.  viii.  58.)  And  Justinian  did  away  with  all  the  law  of  caduca 
springing  out  of  the  lex  Papia  Poppcea.  The  distinction  between  the 
kinds  of  legacies  being  no  longer  in  existence,  new  provisions  on  the 
subject  were  made.  (C.  vi.  51. 11.)  The  right  to  bring  a  real  action  was 
to  attach  to  every  legacy ;  and  co-legatees  were  placed  in  the  position 
they  would  have  occupied  before  the  lex  Papia  Poppcea  ;  but  it  was 
enacted  that  in  every  case  of  a  gift  to  a  co-legatee  failing,  an  accrual 
should  take  place  to  the  other,  or  others  joined  with  him.  If  they  were 
joined  re,  the  accrual  was  said  to  be  obligatory  on  those  conjoined;  but 
the  burdens  of  the  legacy  did  not  pass  with  it.  Really  there  was  no 
accrual  at  all ;  the  co-legatees  were  in  the  same  position  as  if  the  gift 
had  only  been  made  to  one.  If  the  co-legatees  were  joined  re  et  verbis, 
the  accrual  was  voluntary,  but  the  burdens  of  the  legacy  passed  with 
it.  The  co-legatees  were  looked  upon  as  having  really  distinct  inter- 
ests, and,  therefore,  if  the  gift  to  one  failed,  the  others  had  something 
to  receive.  But,  at  the  same  time,  they  took  the  share  they  gained, 
with  all  its  burdens ;  it  might,  for  instance,  be  encumbered  with  a 
fideicommissum.  Legatees  joined  only  verbis  were  not,  properly  speak- 
ing, co-legatees  at  all,  and  Justinian  does  not  permit  any  accrual 
between  them.  There  was  thus  a  clear  distinction  made  between  leg- 
acies given  jointly  to  legatees  re  et  verbis  and  those  given  verbis.  In  both 
distinct  interests  were  in  effect  given  to  all  the  legatees ;  but  in  the 
former  case  these  interests  were  so  united,  that,  through  the  failure  of 
the  legacy  of  one  legatee,  his  interest  accrued  to  those  joined  with 
him. 

If  the  rights  of  a  co-legatee  were  once  fixed,  then  even  if  he  died 
before  he  received  his  legacy,  the  accrual  on  any  failure  still  took 
place  for  his  benefit,  or  rather  that  of  his  representatives,  and  was 
said  to  be  given  to  his  pars  or  share.     (D.  vii.  1.  33.  1.) 

9.  Si  cui  fundus  alienus  legatus  fuerit,  9.  If  a  testator  g-ives  as  a  Iftfrfi'Cy  l«.nd 
et   emerit    proprietat;iin    deducto    usu-     belonging   to   another,  and  the  legatee 
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fnictu,  et  uaiisfructus  ad  eum  pervenerit,  purchases  the  bare  ownership,  and  the 
et  postea  ex  testamento  agat,  recte  euin  usufruct  come  to  him,  and  he  afterwarrLs 
ag-ere  et  fundum  petere  Julianus  ait,  V)ring8  an  action  under  the  testament, 
quia  ususfructus  in  petitione  servitutis  Julian  says  that  an  ax;tion  claiming  the 
locum  obtinet ;  sed  officio  judicis  contine-  land  is  well  l)roug-ht,  Vjecause  in  this 
tur,  ut  deducto  usufructu  jubeat  sesma-  claim,  the  usufi-uct  is  regarded  as  a  ser- 
tionem  praestari.  vitude  only.     It  is  the  duty  of  a  judge, 

in  this  case,  to  order  the  value  of  the 
property,  deducting  the  usufruct,  to  be 
paid. 

D.  XXX.  82.  2,  3;  D.  1.  16.  25. 

K fundus,  or  landed  estate,  is  left  by  legacy;  the  legatee  buys  the 
naked  ownership,  but  receives  by  a  causa  lucrativa  (this  is  expressed 
by  pervenerit)  the  usufruct.  He  is,  of  course,  entitled  to  receive  the 
value  of  what  he  has  bought,  but  not  of  that  which  has  already  come 
to  him  by  a  causa  lucrativa.  Supposing  he  wishes  to  recover  by  action 
the  value  of  the  naked  ownership  from  the  heir,  he  can  only  demand 
exactly  that  which  was  given  him  by  the  testament.  He,  therefore, 
asks  for  the  fundus ;  but  the  fundus  includes  both  the  naked  owner- 
ship and  the  usufruct.  "Will  he  not,  then,  be  asking  too  much,  and 
thus  fail  in  his  action  from  what  was  termed  plus  petitio  ?  (See  Bk.  iv. 
Tit.  6.  33.)  Julian  answers  that  he  will  not,  because  in  every  demand 
of  B.  fundus,  the  plaintiff  must  necessarily  ask  for  it,  subject  to  all  its 
servitudes.  Usufruct  was  a  servitude,  and,  therefore,  in  demanding 
the  fundus  from  the  heir,  he  does  not  demand  the  usufruct,  if  the 
fundus  is  subject  to  such  a  servitude. 

10.  Sed  si  rem  legatarii  quis  ei  lega-  10.  If  a  testator  gives  as  a  legacy 
verit,  inutile  est  legatum,  quia  quod  anything  that  already  belongs  to  the 
proprium  est  ipsius  amplius  ejus  fien  legatee,  the  legacy  is  useless;  for  what 
non  potest ;  et  licet  alienaverit  earn,  non  is  already  the  property  of  a  legatee 
debetur  nee  ipsa  nee  sestimatio  ejus.  cannot  become  more  so.     And,  although 

the   legatee   has  parted  with  the  thing 
bequeathed,  he  would   not  be   entitled 
to  receive  either  the  thing  itself  or  it.* 
value. 
D.  XXX.  41.  2. 

Mt  licet  alienaverit  earn.  This  is  an  application  of  what  was  called 
the  rule  of  Cato,  regula  Catoniana  (perhaps  Cato  Major),  viz.  Quj)d,  si 
testamenti  fcccti  tempo7'e  decessisset  testator,  inutile  foret,  id  legatum  quando- 
cuniqu£  decesserit  non  valere  (D.  xxxiv.  7.  1),  i.e.  a  legacy  invalid  when 
the  testament  was  made,  could  never  become  valid. 

11.  Si  quis  rem  suam  quasi  alienam  11.  If  a  testator  gives  a  thing  belong- 
lega verit,  valet  legatum  ;  nam  plus  valet  ing  to  himself,  as  if  it  were  the  propei-ty 
quod    in  veritate    est,   quam    quod    in     of  another,  the  legacy  is  valid;  for  ita 

9ft 
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opinione.  Sed  et  si  legatarii  putavit,  validity  is  decided  by  what  is  the  real 
valere  constat,  quia  exitum  voluntas  de-  state  of  the  case,  not  by  what  he  thinks, 
functis  potest  habere.  And  if  the  testator  imagines  that  what 

he  gives  belongs  already  to  the  legatee, 
yet,  if  it  does  not,  the  legacy  is  certainly 
valid,  because  the  wish  of  the  deceased 
can  thus  take  effect. 
D.  xl.  2.  4.  1, 

The  words  ^  plus  talei  quod,'  etc.,  are  not  the  statement  of  a  general 
rule  of  law,  but  merely  of  what  happened  under  the  particular  cir- 
cumstances referred  to.  Under  other  circumstances,  exactly  the  oppo- 
site is  laid  down.  Ulpian  says,  for  instance,  that  a  person  thinking 
himself  a  necessarius  heres,  but  really  not  being  so,  could  not  repudiate 
the  inheritance,  nam  plus  est  in  opinione  quam  in  veritate.  (D.  xxix.  2.  15). 


12.  Si  rem  suam  legaverit  testator, 
posteaque  earn  alienaverit,  Celsus  existi- 
mat,  si  non  adimendi  animo  veiididit, 
nihilominus  deberi ;  idemque  divi  Seve- 
I'us  et  Antoninus  rescripserunt.  lidem 
rescripserunt  eum  qui,  post  testamentum 
factum,  prsedia  quae  legata  erant  pignori 
dedit,  ademisse  legatum  non  videi'i ;  et 
ideo  legatarium  cum  herede  agere  posse, 
ut  prsedia  a  ci-editore  luantur.  Si  vei-o 
quis  partem  rei  legatee  alienaverit,  pai-s 
quae  non  est  alienata  omnimodo  debetui- ; 
pars  autem  alienata  ita  debetur,  si  non 
adimendi  animo  alienata  sit. 


Gai.  xi.  198  ;  D.  xxxii.  11, 


12.  If  a  testator  gives  his  own  pro- 
perty as  a  legacy,  and  afterwards  alien- 
ates it,  it  is  the  opinion  of  Celsus  that 
the  legatee  is  entitled  to  the  legacy,  if 
the  testator  did  not  sell  with  an  inten- 
tion to  revoke  the  legacy.  The  Emperoi's 
Severus  and  Antoninus  have  published 
a  rescript  to  this  effect.  And  they  have 
also  decided  by  another  rescript,  that  if 
any  person,  after  making  his  testament, 
pledges  immoveables  which  he  has  given 
as  a  legacy,  he  is  not  to  be  taken  to 
have  thereby  revoked  the  legacy ;  anil 
that  the  legatee  may,  by  bringing  an 
action  against  the  heir,  compel  him  to 
redeem  the  property.  If,  again,  a  part 
of  the  thing  given  as  a  legacy  is  alien- 
ated, the  legatee  is  of  course  still  en- 
titled to  the  pai"t  which  i-emains  un- 
alienated, but  is  entitled  to  that  which 
is  alienated  only  if  it  appears  not  to 
have  been  alienated  by  the  testator  with 
the  intention  of  taking  away  the  legacy. 

12;  C.  vi.  37.  3;  D.  xxx.  8. 


Gaius  informs  us  that  the  opinion  conj&rmed  by  Severus  and  An- 
toninus was  not  that  generally  entertained  when  he  wrote.  When  the 
legacy  was  given  per  vindicationem,  it  seemed  impossible  that  if  the 
thing  were  alienated  the  legatee  could  take  anything ;  and  even  if  it 
were  per  damnationem,  though  there  was  nothing  in  the  nature  of  the 
legacy  to  prevent  the  legatee  making  a  valid  claim  {licet  ipso  jure 
debeatur  legatum),  it  was  considered  that  he  might  be  repelled  by  an 
exception,  because  he  would  be  acting  against  the  wishes  of  the  de- 
ceased.    (Gai.  ii.  198.) 
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13.  Si  quis  debitoii  suo  liberationern 
legavent,  legatuin  utile  est,  et  neque  a,b 
ipso  debitore  neque  ab  herede  ejus  po- 
test heres  petere,  nee  ab  alio  qui  heredis 
loco  est ;  sed  et  potest  a  debitore  conve- 
niri,  ut  liberet  eum.  Potest  autem  quis 
vel  ad  tempus  jubere  ne  heres  petat. 


13.  If  a  testator  gives  as  a  legacy  to 
his  debtor  a  discharge  from  his  debt, 
the  legacy  is  valid,  and  the  heir  cannot 
recover  the  debt  from  the  delator,  hiu 
heir,  or  any  one  in  the  place  of  his  heir. 
The  debtor  may  by  action  comi)el  the 
heir  to  free  him  from  his  obligation.  A 
man  may  also  forbid  his  heir  to  demand 
payment  of  a  debt  dunng  a  certain  time. 


The  debt  was  not  extinguished  by  the  legacy  of  liheratio.  But  if  the 
heir  sued  the  debtor,  then  the  debtor  could  repel  him  by  the  plea  of 
fraud  {exceptione  doli  mali),  and,  if  the  debtor  wished,  he  could,  by 
suing  under  the  testament,  compel  the  heir  to  release  the  debt,  by 
consent  only,  if  the  obligation  had  been  made  in  that  manner,  by  accep- 
tilatio,  i.e.  by  the  heir  acknowledging  the  receipt  of  the  thing  owed 
(see  Bk.  iii.  Tit.  29.  1),  if  it  had  not. 

A  legacy  of  a  discharge  from  debt  might  be  made  indirectly  by  giv- 
ing as  a  legacy  to  the  debtor  the  chirographum,  or  bond  by  which  he 
was  bound.     (D.  xxxiv.  3.  8.  1.  2.) 

Vel  ad  tempus.  The  effect  of  such  a  legacy  was,  that  if  the  heir  sued 
the  legatee  before  the  time  had  expired,  he  could  be  repelled  by 
an  exception  of  dolvs  malus. 


14.  Ex  contrario  si  debitor  creditor! 
suo,  quod  debet,  legaverit,  inutile  est 
legatum,  si  nihil  plus  est  in  legato  quam 
in  debito,  quia  nihil  amplius  habet  per 
legatum.  Quod  si  in  diem  vel  sub  con- 
ditione  debitum  ei  pure  legaverit,  utile 
est  legatum  propter  repraisentationem. 
Quod  si  vivo  testatore  dies  venerit  vel 
conditio  extiterit,  Papinianus  scripsit 
utile  esse  nihilominus  legatum,  quia  se- 
mel  constitit ;  quod  et  verum  est ;  non 
enim  placuit  sententia  existimantium  ex- 
tinctum  esse  legatum,  quia  in  eam  cau- 
sam  pervenit  a  qua  incipere  non  potest. 


14.  On  the  contrary,  a  legacy  given  by 
a  debtor  to  his  creditor  of  the  money 
which  he  owes  him,  is  ineffectual  if  it 
includes  nothing  more  than  the  debt  did, 
for  the  ci-editor  thus  i"eceives  no  benetit 
from  the  legacy.  But  if  a  debtor  gives 
absolutely  as  a  legacy  to  his  creditor 
what  was  due  only  on  the  expiration  of 
a  term,  or  on  the  accomplishment  of  a 
condition,  the  legacy  is  effectual,  because 
it  thus  becomes  due  before  the  debt. 
Papinian  decides,  that  if  the  term  ex- 
pires, or  the  condition  is  accomplished, 
in  the  lifetime  of  the  testator,  the  legacy 
is  nevertheless  effectual,  because  it  was 
once  good ;  which  is  true.  For  we  may 
reject  the  opinion  that  a  legacy  once 
good  can  afterwards  become  extinct,  be- 
cause circumstances  have  arisen  which 
would  have  prevented  its  being  orig- 
inaUy  valid. 


D.  XXXV.  2.  1.  10 ;  D.  xxxv.  2.  5 ;  D.  xxxi.  82. 


15.  Sed  si  uxori  maritus  dotem  legave- 
rit, valet  legatum,  quia  plenius  est  lega- 
tum quam  de  dote  actio.     Sed  si  quam 


15.  If  a  man  gives  as  a  legacy  to  his 
wife  her  marriage-portion,  the  legacy  is 
valid,  for  the  legacy  is  more  beneficial 
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lion  accepit  dotem  legaverit,  divi  Sev- 
erus  et  Antoninus  i-escripserunt,  si  qui- 
dem  simpliciter  legaverit,  inutile  esse 
legatum ;  si  vero  certa  pecunia  vel  cer- 
tum  corpus  aut  instrumentum  dotis  in 
praglegando  demonstrata  sunt,  valere  le- 
gatum. 


D.  xxxiii. 


than  the  action  she  might  maintain  for 
the  recovery  of  her  portion.  But  if  he 
bequeath  to  his  wife  her  marriage-poi-- 
tion,  which  he  has  never  actually  re- 
ceived, the  Emperors  Severus  and  Anto 
ninus  have  decided  by  a  rescript,  that 
if  the  portion  is  given  without  any  speci- 
fication, the  legacy  is  void ;  but  if  in  the 
terms  of  the  gift  a  particular  sum  or 
thing,  or  a  certain  sum  mentioned  in  the 
act  of  dowry,  is  specified  as  to  be  re- 
ceived as  a  legacy  before  it  could  be 
received  as  a  dowry,  the  legacy  is  valid. 

41.  2.  7,  8. 


In  the  de  dote,  or,  as  it  was  otherwise  called,  the  rei  uxorioe  actio,  cer- 
tain delays  in  the  restitution  of  the  dowry  were  permitted ;  and  sums 
expended  for  the  improvement  of  the  property  of  the  wife  might  be  set 
off  against  the  claim.  The  legacy  had  to  be  paid  without  delay,  and 
no  set-off  was  admissible.  It  was  from  the  dowry  being  thus  restored, 
when  made  the  subject  of  a  legacy,  sooner  than  when  the  action  was 
brought,  that  the  expression  prcelegare  dotem  was  used ;  the  dos  was 
given  by  legacy  {legare)  sooner  {prce)  than  it  could  otherwise  be 
obtained. 

By  the  words  ^  certa  pecunia^  etc.,  is  meant  that  if  the  testator  said, 
'  I  give  to  my  wife  the  sum  she  brought  me  as  dowry,'  and  she  had  not 
brought  anything,  the  legacy  would  be  useless ;  but  if  he  said,  '  I  give 
her  the  100  aurei  she  brought  me,'  then  the  words  referring  to  her  hav- 
ing brought  them  would  be  only  a  faUa  demonstratio,  that  is,  an  unnec- 
essary particularity  of  expression,  Avhich  would  be  passed  over  as  if  not 
Mrritten.     (C.  vi.  44.  3.) 

Instrumentum  dotis.  So,  if  the  testator  said,  '  I  give  the  property 
mentioned  in  the  act  of  dowry,'  if  there  were  no  act  of  dowry,  the  gift 
would  be  useless ;  but  if  he  said  '  I  give  such  or  such  a  particular 
thing  mentioned  in  the  act  of  dowry,'  if  there  were  no  act  of  dowry, 
the  wife  would  receive  the  thing  specified,  and  the  words,  '  mentioned 
in  the  act  of  dowry,'  would  be  treated  as  superfluous. 


16.  Si  res  legata  sine  facto  heredis  pe- 
rierit,  legatario  decedit ;  et  si  servu^  ali- 
enus  legatus  sine  facto  heredis  manu- 
missus  fuerit  non  tenetur  heres.  Si  vero 
heredis  servus  legatus  fuerit,  et  ipse 
eum  manumiserit,  teneri  eum  Julianus 
scripsit,  nee  interesse  utnim  scierit  an 
ignoraverit  a  se  legatum  esse  ;  sed  et  si 
alii  donaverit  servum,  et  is  cui  donatus 
est  eum    manumiserit,    tenetur    heres, 


16.  If  a  thing  given  as  a  legacy  per- 
ishes without  the  act  of  the  heir,  the  loss 
falls  upon  the  legatee.  And,  if  the  slave 
of  another,  given  as  a  legacy,  should  be 
manumitted  without  the  act  of  the  heir, 
the  heir  is  not  answerable.  But  if  a 
testator  gives  as  a  legacy  the  slave  of 
his  heir,  who  afterwards  manumits  that 
slave,  Julian  says  that  the  heir  is  an- 
swerable, whether  he  knew  or  not  that 
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quamvis  ignoraverit  a  se  euin  legatum     the  slave  was  given  away  from  him  as  a 
esse.  legacy.     And  it  would  be  the  same  if 

the  heir  had  marie  a  jji-esent  of  the  slave 
to  any  one  who  had  enfranchised  him : 
the  heir,  though  ignorant  of  the  legacy, 
would  be  answei-able. 
D.  XXX.  35.  1 ;  D.  xxx.  112.  1. 

The  factum  of  the  heir  means  anything  by  which,  however  inno- 
cently, he  may  have  been  the  cause  of  the  thing  perishing,  etc. 


17.  Si  quis  ancillas  cum  suis  natis 
legaverit,  etiamsi  ancillae  mortuse  fuerint, 
partus  legato  cedunt.  Idem  est,  si  oi'di- 
naiii  servi  cum  vicariis  legati  fuerint ; 
et  licet  mortui  sint  ordinarii,  tamen 
vicarii  legato  cedunt.  Sed  si  servus 
cum  peculio  fuerit  legatus,  mortuo  servo 
vel  manumisso  vel  alienate  et  peculii 
legatum  extinguitur.  Idem  est,  si  fun- 
dus instructus  vel  cum  instrumento 
legatus  fuerit ;  nam  fundo  alienato  et 
instrumenti  legatum  extinguitur. 


D.  xxxiii.  8.  1.  3 ;  D. 


17.  If  a  testator  bequeaths  his  female 
slaves  and  their  offspring,  although  the 
mothers  die,  the  issue  goes  to  the  legatee. 
And  so,  if  ordinary  slaves  are  be- 
queathed together  with  vicai-ial,  although 
the  ordinaiy  slaves  die,  yet  the  vacai-ial 
slaves  will  pass  by  virtue  of  the  gift. 
But,  where  a  slave  is  bequeathed  %viih 
his  peculium,  and  afterwards  dies,  or  is 
manumitted  or  alienated,  the  legacy  of 
the  peculium  becomes  extinct.  It  is  the 
same  if  the  testator  gives  as  a  legacy, 
land  'provided  with  insti-uments,'  or 
*  with  its  instruments  of  culture.'  If  the 
land  is  alienated,  the  legacy  of  the  instru- 
ments of  culture  is  extinguished. 
xxxiii.  7. 1,  pr.  and  1. 


An  ordinarius  servus  was  a  slave  who  had  a  special  office  in  the  estab- 
lishment, as  cook,  barber,  baker,  etc.  The  vicarii  were  his  attendanti^, 
and  were  generally  reckoned  as  part  of  his  peculium.  But  in  the  case 
of  this  legacy,  the  law  considered  them  as  having  an  independent 
existeuce  (propter  dignitatem  hominis),  and  not  merely  as  accessories  to 
the  ordinarii.  So,  the  children  of  the  female  slaves  are  not  treated  as 
mere  accessories  to  her.  Had  they  been  so,  they  could  not  have  passed 
without  the  principal  to  which  they  were  attached. 

Fundus  instructus  is  land,  with  everything  on  it,  whether  for  use  or 
ornament ;  fundus  cum  instrumento,  land,  with  the  instruments  of  its 
culture  only.     (D.  xxxiii.  7.  12.  27.) 


18.  Si  grex  legatus  fuerit  posteaque 
ad  unam  ovem  pervenerit,  quod  super- 
fuerit  vindicari  potest.  Grege  autem 
legato,  etiam  eas  eves  quae  post  testa- 
nientum  factum  gregi  adjiciuntur,  legato 
cedere  Julianus  ait  :  est  enim  gregis 
anum  corpus  ex  distantibus  capitibus, 


18.  If  a  fiock  is  given  as  a  legacy,  and 
it  is  afterwards  reduced  to  a  single  sheep, 
the  legatee  can  claim  what  i-emains  :  and 
if  a  flock  is  given  as  a  legacy,  any  sheep 
that  may  be  added  to  the  flock  after  the 
making  of  the  testament,  \\-ill,  according 
to  Julian,  pass  to  the  legatee.      For  a 
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sicut  aedium  unum  corpus  est  ex  cobgeren 
tibus  lapidibus. 


D. 


flock  is  one  body,  consisting  of  several 
different  heads,  as  a  house  is  one  body, 
composed  of  several  stones  joined  to- 
gether. 

XXX.  21,  22. 


19.  JSdibus  denique  legatis,  columnas  19.  So,  when  a  building  is  given  as  a 
et  marmora  quse  post  testamentum  fac-  legacy,  any  marble  or  pillars  which  may 
tum  adjecta  sunt,  legato  dicimus  cedere.     be  added  after  the  testament  is  made 

will  pass  by  the  legacy. 

D.  xxxi.  39. 


20.  Si  peculium  legatum  fuent,  sine 
dubio  quicquid  peculio  accedit  vel  dece- 
dit  vivo  testatore,  legatarii  lucro  vel 
damno  est.  Quod  ei  post  mortem  testa- 
toris  ante  aditam  hereditatem  servus 
acquisierit,  Julianus  ait,  siquidem  ipsi* 
manumisso  peculium  legatum  fuerit, 
omne  quod  ante  aditam  hereditatem 
acquisitum  est,  legatario  cedere,  quia 
hujus  legati  dies  ab  adita  hereditate 
cedit ;  sed  si  extraneo  peculium  legatum 
fuerit,  non  cedere  ea  legato,  nisi  ex  rebus 
peculiaribus  auctum  fuerit.  Peculium 
autem,  nisi  legatum  fuerit,  manumisso 
non  debetur ;  quamvis,  si  vivus  manu- 
miserit,  sufficit  si  non  adimatur,  et  ita 
divi  Severus  et  Antoninus  rescripserunt. 
lidem  rescripserunt,  peculio  legato  non 
videri  id  relictum,  ut  petitionem  nabeat 
pecuniae  quam  in  rationes  dominicas 
impendit.  lidem  rescripserunt  peculium 
videri  legatum  cum  rationibus  redditis 
liber  esse  jussus  est,  et  ex  eo  reliqua 
inferre. 


D.  xxxii.  65 ;  D.  xxxiii.  8.  8.  8 ;  D  xxxiii 


20.  "When  the  peculium  of  a  slave  is 
given  in  a  legacy,  it  is  certain  that  if  it 
is  increased  or  diminished  in  the  life  of 
the  testator,  it  is  so  much  gained  or  lost 
to  the  legatee.  And  if  the  slave  ac- 
quires anything  between  the  death  of 
the  testator  and  the  time  of  the  heir 
entering  on  the  inheritance,  Julian  makes 
this  distinction  :  if  it  is  to  the  slave  him- 
self that  the  peculium,  together  with  his 
enfranchisement,  is  given,  then  all  that 
is  acquired  before  the  heir  enters  on  the 
inheritance  goes  to  the  legatee,  for  the 
right  to  such  a  legacy  is  not  fixed  until 
the  inheritance  be  entered  on.  But  if  it 
is  to  a  stranger  that  the  pecul'mm  is 
given,  then  anything  acquired  within 
the  period  above  mentioned  will  not  pass 
by  the  legacy,  unless  the  acquisition 
were  made  by  means  of  something  form- 
ing part  of  the  peculium.  His  peculium 
does  not  go  to  a  slave  manumitted  by 
testament,  unless  expressly  given ; 
although,  if  a  master  in  his  lifetime 
manumits  his  slave,  it  is  enough  if  he 
does  not  expressly  take  it  away  from 
him  ;  and  to  this  effect  is  the  rescript  of 
the  Emperors  Severus  and  Antoninus, 
who  have  also  decided,  that  when  his 
peculium  is  given  as  a  legacy  to  a  slave, 
this  does  not  entitle  him  to  demand  what 
he  may  have  expended  for  the  use  of  his 
master.  The  same  emperors  have 
further  decided,  that  a  slave  is  entitled 
to  his  peculium  when  the  testator  says 
he  shall  be  free  as  soon  as  he  has  brought 
in  his  accounts,  and  made  up  any  defi- 
ciency out  of  his  peculium. 
.  8.  6.  4  ;  D.  xxxiii.  8.  8.  7 ;  D.  xv.  1.  53. 
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Dies  cerlit,  '  the  day  begins,'  and  dies  venit,  '  the  day  is  come,'  are  the 
two  expressions  in  Roman  law  which  signify  the  v.jsting  or  fixing  of 
an  interest,  and  the  interest  becoming  a  present  one.  C&lere  diem 
(says  Ulpian,  D.  L.  16,  213),  significat  incipere  deheri  pecuniara  ;  venire 
diem,  significat  eum  diem  venisse,  quo  pecunia  peti  potest.  Cedit  dies  may, 
therefore,  be  translated,  '  the  right  to  the  thing  is  fixed ;'  venit  dies, 
*  the  thing  may  be  demanded.'  For  instance,  if  A  buys  a  horse  of  B, 
without  any  terms  being  attached  to  the  purchase,  the  right  of  B  in 
the  purchase-money  is  fixed  at  once,  and  also  he  may  at  once  demand 
it,  et  cessit  et  venit  dies.  If  A  agrees  that  the  purchase-money  shall  be 
paid  by  instalments,  then,  dies  cessit,  B  has  a  fixed  interest  in  the 
money ;  but  the  dies  can  only  be  said  venisse,  as  each  instalment  falls 
due,  and  with  regard  only  to  the  portion  becoming  due.  If,  again,  A 
only  buys  it  on  condition  that  C  will  lend  him  the  money,  then  until 
C  has  done  so,  neque  cessit  neque  venit  dies,  B  has  no  fixed  interest  in, 
or  right  to,  the  purchase-money  until  the  condition  is  accomplished. 
With  regard  to  legacies,  the  dies  cedit,  the  time  at  which  the  eventual 
rights  of  the  legatee  were  fixed,  was  the  day  of  the  testator's  death, 
excepting  when  the  vesting  or  fixing  of  these  rights  was  suspended 
by  a  condition  in  the  testament  itself.  The  dies  venit,  the  time  when 
the  thing  given  could  be  demanded,  was  not  till  the  heir  entered  on 
the  inheritance,  and  there  was  thus  some  one  of  whom  to  make  the 
demand ;  if  the  legacy  was  given  after  a  term,  or  on  a  condition,  the 
demand,  of  course,  could  not  be  made  {dies  non  venit)  until  the  term 
had  expired,  or  the  condition  was  fiulfilled. 

An  alteration  was  made  by  the  lex  Papia  Poppcea  in  fixing  the  dies 
cedit  at  the  day  when  the  testament  was  opened,  not  at  that  when 
the  testator  died  (see  note  to  paragr.  8.) ;  but  this  had  been  done 
away  with,  and  the  old  law  was  in  force  under  Jutinian.  (C.  vi. 
51.  i.  1.) 

The  legatee  had  the  thing  given  exactly  as  it  was  at  the  time  of  the 
dies  cedit.  He  took  it,  with  all  the  gains  and  losses  that  had  accrued 
to  it  since  the  date  of  the  testator's  death,  and  directly  his  rights  were 
fixed,  they  were  transmissible  to  his  heirs. 

But  if  a  testator  gave  his  liberty  to  one  of  his  slaves  as  a  legacy, 
there  was  in  this  case  an  exception  to  the  rule  that  the  dies  cedit  dates 
from  the  death  of  the  testator.  If  the  gift  of  liberty  was  given  to  a 
slave  as  a  legacy,  he  could  not  begin  to  acquire  for  his  own  benefit 
until  an  heir  had  entered  on  the  inheritance,  as  it  was  requisite  there 
should  be  some  one  to  free  him.  The  peculium,  therefore,  if  given  to 
him,  would  be  such  as  it  was  when  the  heir  entered  on  the  inheri- 
tance ;  while,  if  the  pecidium  was  given  to  a  stranger,  it  would  be 
such  as  it  was  at  the  death  of  the  testator,  excepting  when  the  pecidium 
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was  augmented  by  things  derived  from  itself  {ex  rebus  pecuUaribus), 
as,  for  instance,  if  sheep  or  cattle,  forming  part  of  the  pecuUum,  had 
young. 

There  was  another  case,  that  of  personal  servitudes,  in  which  the 
dies  cedii  dated  from  the  entrance  of  the  inheritance,  not  from  the 
death  of  the  testator.  These  servitudes  were  exclusively  attached  to 
the  person  of  the  legatee,  and  as  they  were  not  transmissible  to  his 
heirs,  there  could  be  no  interest  in  them  until  the  actual  enjoyment 
of  them  was  commenced. 

The  terms  of  the  second  rescript  referred  to  in  the  text  are  given 
by  Ulpian.  (D.  xxxiii.  8.  6.  4.)  When  the  master  enfranchised  his 
slave  himself,  he  was  present  to  demand  the  peculium,  and  if  he  did 
not,  it  was  considered  evident  that  he  intended  the  slave  to  keep  it. 
Not  so  in  a  legacy  of  liberty,  in  giving  which  the  master  might  so 
easily  forget  the  peculium  that  some  expressions  were  required  to 
show  that  he  remembered  it,  and  wished  to  give  it  to  the  slave. 

21.  Tam  autem  corporales  res  legai-i  21.  Things  corporeal  and  incoi-poreal 
possunt,  quam  incorporales ;  et  ideo  quod  may  be  equally  well  given  as  a  legacy, 
defuncto  debetur,  potest  alicui  legari,  Thus,  the  testator  may  give  a  debt  due 
ut  actiones  suas  heres  legatario  pi'sestet,  to  him,  and  the  heir  is  then  obliged  to 
nisi  exegerit  vivus  testator  pecuniam;  use  his  actions  for  the  benefit  of  the 
nem  hoc  casu  legatum  extinguitur.  Sed  legatee,  unless  the  testator  in  his  life- 
et  tale  legatum  valet :  Damnas  esto  time  exacted  payment,  for  in  this  case 
heres  domum  illius  reficere  vel  ilium  the  legacy  would  become  extinct.  Such 
ssre  alieno  liberare.  a  legacy  as  this  is  also  good  :   let  my 

heii-  be  bound  to  rebuild  the  house  of 
such   a    one,  or  to  free   him  from  his 
debts. 
D.  XXX.  41  ;   D.  xxx.  39.  3.  4. 

The  legacy  of  a  debt  due  to  the  testator  was  usually  called  legatum 
ru/minis.  (See  D.  xxx.  44.  6.)  Of  course  the  legatee  could  not  sue  for 
it,  he  could  only  compel  the  heir  to  sue  for  his  benefit. 

22.  Si  generaliter  servus  vel  res  alia  22.  If  a  testator  gives  a  slave  or  any- 
legetur,  electio  legatarii  est,  nisi  aliud  thing  else  as  a  legacy,  without  specify- 
testator  dixeiit.  ing   a    particular    slave   or    thing,    the 

choice  belongs  to  the  legatee,  unless  the 
testator  has  expressed  the  contrary. 

The  jurists  took  care  to  lay  down,  with  respect  to  what  was  called 
a  legatum  generis,  that  the  class  of  objects  must  not  be  one  too  wide. 
Legatum  nisi  certce  rei  sit,  et  ad  certam  personavi  deferatur,  nullius  esi 
momenti.  (Paul.  Sent.  iii.  6.  13.)  For  instance,  the  gift  of  '  an  ani- 
mal '  would  have  seemed  rather  intended  to  mock  than  to  benefit  the 
legatee,  magis  derisorium  quam  utile  videtur.     (D.  xxx.  7.) 
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Before  Justinian,  it  depended  on  the  formula  with  which  the  legacy 
was  given  whether  the  choice  (jf  the  particular  thing  to  be  given  to 
the  legatee  belonged  to  the  heir  or  the  legatee.  In  a  legacy  jjer  vindi- 
cation&m  it  belonged  to  the  latter ;  there  was  a  real  action  for  a  thing 
which  must  have  formed  part  of  the  testator's  actual  estate.  In  a 
legacy  per  damnationem  it  belonged  to  the  heir;  there  was  only  a 
personal  action  against  the  heir  as  debtor,  and  the  debtor  might 
discharge  the  obligation  in  the  way  most  beneficial  to  himself.  (Ulp. 
Reg.  24.  14.) 

The  main  difference  between  a  legatum  g&neris  and  a  legatum  optionis 
was  that  in  the  latter  the  legatee  could  choose  the  best  of  the  kind 
in  the  possession  of  the  testator :  in  the  latter  the  legatee  could  not 
choose  the  best,  nor  the  heir  the  worst.     (D.  xxx.  1.  37 ;   D.  xxx.  5.  2.) 


23.  Optionis  legatum,  id  est,  ubi  testa- 
tor ex  servis  suis  vel  aliis  rebus  optare 
legatarium  jusserat,  habebat  in  se  con- 
ditionem ;  et  ideo,  nisi  ipse  legatarius 
vivus  optaverit,  ad  heredem  legatum 
non  transmittebat.  Sed  ex  constitutione 
nostra,  et  hoc  ad  meliorem  statum  re- 
formatum  est,  et  data  est  licentia  heredi 
legataiii  optare,  licet  vivus  legatarius 
hoc  non  fecit.  Et  diligentiore  tractatu 
habito,  et  hoc  in  nostra  constitutione  ad- 
ditum  est,  ut  sive  plures  legatarii  exis- 
tant  quibis  optio  relicta  est,  et  dissentiant 
in  corpore  eligendo,  sive  unius  legatarii 
plures  heredes  et  inter  se  circa  optandum 
dissentiant,  alio  aliud  corpus  eligere 
cupiente,  ne  jwreat  legatum  (quod  pleri- 
que  prudentium  contra  benevolentiam 
introducebant),  fortunam  esse  hujus 
optionis  judicem,  et  sorte  hoc  esse  diri- 
menduni,  ut  ad  quern  sors  veniat,  illius 
sententia  in  optione  praecellat. 


D.  xl.  9.  3. ;  D.  xxxvi 


23.  The  legacy  of  election,  that  is 
when  a  testatoi-  directs  his  legatee  to 
choose  any  one  from  among  his  slaves, 
or  any  other  class  of  things,  was  formerly 
held  to  imply  a  condition,  so  that  if  the 
legatee  in  his  lifetime  did  not  make  the 
election,  he  did  not  transmit  the  legacy 
to  his  heir.  But  by  our  constitution,  we 
have  altered  this  for  the  better,  and  the 
heir  of  the  legatee  is  now  permitted  to 
elect,  although  the  legatee  in  his  lifetime 
has  not  done  so.  And,  pursuing  the 
subject  still  fui-thei',  we  have  added, 
that  if  there  are  several  legatees  to 
whom  an  option  is  left,  and  they  differ 
in  their  choice,  or  if  there  are  many 
heirs  of  one  legatee,  and  they  cannot 
agree  what  to  choose,  then  to  jirevent 
the  legacy  becoming  ineffectual,  which 
the  generality  of  ancient  lawyei-s,  con- 
trai-y  to  all  equity,  decided  would  be 
the  case,  fortune  must  be  the  arbitress 
of  the  choice,  and  the  dispute  must  be 
decided  by  lot,  so  that  his  choice,  to 
whom  the  lot  falls,  shall  prevail. 

2.  12.  8  ;  C.  vi.  43.  3. 


When  once  the  dies  cedit  had  fixed  the  rights  of  the  legatee,  he  could 
transmit  to  his  heirs  all  the  rights  he  had  himself.  To  this  the  Roman 
lawyers  considered  the  legatum  optionis  an  exception,  as  intended  to  be 
personal  to  the  legatee  himself.  Justinian  decides  that  the  exception 
shall  not  exist.  (C.  vi.  43.  3.)  We  must  distinguish  the  legatum  generis, 
when  an  object,  though  an  uncertain  one,  was  given,  from  the  legatum 
optionis,  where  only  the  right  to  select  an  object  was  given.     The  for- 
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mer  was  never  treated  as  an  exception  to  the  general  rule  of  the  dies 
cedit. 

A  testator  might  also  leave  as  a  legacy  a  part,  as  e.g.  the  half,  of 
the  inheritance  (Tit.  23.  5.  note) ;  but  still  the  heir  took  the  whole  in- 
heritance as  heir,  and  then  had  to  divide  it  with  the  legatarius  parti- 
arius,  although  the  legatee  was  really  not  getting  a  particular  thing, 
but  a  share  of  a  universal  succession.     (Gai.  ii.  254.) 

24.  Legai'i  autem  illis  solis  potest,  cum  24.  A  leg-acy  can  be  given  to  those 
quibus  testament!  factio  est.  only,  with  whom  the  testator  has  testa- 

mentif actio. 
D.  xli.  8.  7. 

We  have  already  said  (Tit.  14.  2)  that  the  necessity  of  having  the 
rights  of  citizenship  in  order  to  make,  to  witness,  or  to  profit  by  a  tes- 
tament, excluded  all  peregrini.  But  even  among  those  who  were  other- 
wise in  a  position  to  take  as  heirs  or  legatees,  there  were  some  who  at 
different  periods  were  specially  precluded : 

First,  the  Latini  Juniani  (see  Bk.  i.  Tit.  5.  3)  could  not  be  appointed 
tutors  by  testament,  nor  could  they  benefit  at  all  by  a  testament,  unless 
they  had  the  full  rights  of  citizenship  at  the  time  of  the  testator's  death, 
or  acquired  them  within  a  hundred  days  after  his  decease.  (Gai.  i.  23 ; 
Ulp.  Reg.  17.  1  and  22.  2.) 

Secondly,  by  the  lex  Voconia  (585  a.u.c),  the  general  object  of  which 
was  to  prevent  the  accumulation  of  large  sums  in  the  hands  of  women, 
no  woman  could  be  instituted  by  a  person  rated  in  the  census  as  pos- 
sessing a  fortune  of  100,000  asses.     (Gai.  ii.  274.) 

Thirdly,  by  the  lex  Julia  de  maritandis  wdinibus,  unmarried  persons 
could  take  nothing  under  a  testament,  unless  they  were  married  at  the 
death  of  the  testator,  or  within  one  hundred  days  after  his  decease  ; 
and  by  the  lex  Papia  Poppcea  persons  married,  but  childless,  could  only 
receive  one-half  of  what  was  left  them.     (Ulp.  Reg.  17.  2  and  22.  3.) 

Lastly,  the  disabilities  of  the  lex  Julia  and  the  lex  Papia  Poppcea 
were  removed  by  the  Christian  emperors ;  but  a  new  kind  of  disability 
was  created,  by  enacting  that  no  heretic  should  take  anything  what- 
ever, even  under  a  military  testament.  (C.  i.  5.  4,  5  and  22.)  In  the 
time  of  Justinian  it  may  be  said  that  every  one  had  the  testamenti  factio, 
excepting  barhari,  deportati,  and  heretics. 

25.  Incei'tis  vei-o  personis  neque  legata  25.  Formerly,   it   was  not  permitted 

neque  fideicommissa  olim   relinqui   con-  that    either    leg-aci^f'   or   fideicmnmissa 

ce«sum  era  ;  nam  nee  miles  quid  em  in-  should  be  given   to  uncertain   persons, 

certEB    personse   poterat   relinquere,    ut  and  even  a  soldier  could  not  leave   any- 

divus    Hadrianus     resciipsit.      Incerta  thing  to   an   uncei'tain   pei'son,   as   the 

autem  persona  videbatui',  quam  incerta  Empei-or  Hadrian  has  decided  by  a   i-e- 

opinione  animo  suo  testator  subjiciebat :  script.     By  an    uncertain    person    waa 
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veluti  si  quisita  dicat:  Quicumque  filio 
filiaiu  suam  in  uiatrimowium  dederit.  ei 
heres  ineus  ilium  fiinduin  dato.  Illud 
quoquH  quod  iis  j-elinquebatur,  qui  post 
testaiiientum  sci-iptum  primi  consules 
designati  erunt,  seque  incertse  personse 
leg-ai-i  videbatur,  et  denique  multe  aliaj 
ejusmodi  species  sunt.  Libertas  quoquo 
incertae  personse  non  videbatur  posse 
dari,  quia  placebat  nominatim  servos 
liberari.  Sub  certa  vero  demonstra- 
tione,  id  est,  ex  certis  personis  incertsB 
personse  recte  leg-abatur;  veluti,  Ex 
cognatis  meis  qui  nunc  sunt,  si  quis 
tiliam  raeam  uxoi'em  duxerit,  ei  heres 
mens  illam  rem  dato.  Incertis  autem 
pei'sonis  legata  vel  fideicommissa  re- 
licta,  et  per  erroi-em  soluta,  repeti  non 
posse  sacris  constitutionibus  cautum  ei-at. 


meant  one  who  is  not  present  to  the  mind 
of  the  testator  in  any  d(!tinite  manner, 
as  if  he  should  say  :  "Whosoever  shall 
give  his  daughter  in  man-iage  to  my 
son,  to  him  let  my  heir  give  such  a  piece 
of  land.  So,  if  he  had  left  anything  to 
the  persons  first  appointed  consuls  after 
his  testament  was  written,  this  also 
would  have  been  a  gift  to  uncertain  per- 
sons, and  thei-e  are  many  other  similar 
examples  Fi'eedom  likewise  could  not 
be  confei-red  upon  an  uncertain  person, 
foi-  it  was  necessary  that  all  slaves  should 
be  enfranchised  by  name  ;  but  a  legacy 
given  with  a  certain  demonstration,  that 
is,  to  an  uncertain  pei-son  among  a 
number  of  persons  certain,  was  valid, 
as  :  Among  my  existing  cognati,  if  any 
one  shall  marry  my  daughter,  let  my 
heir  give  him  such  a  thing.  But,  if  a 
legacy  or  fideicommissum  to  uncertain 
persons  had  been  paid  by  mistake,  it 
was  provided  by  the  constitutions,  that 
such  persons  could  not  be  called  on  to 
refund. 

Gai.  ii.  238.  239. 

Neque  fideicommism.  It  was  by  a  senatus-consuUum,  in  the  time  of 
Hadrian,  that  the  law  was  thus  settled  with  respect  to  fideicommissa. 
(Gai.  ii.  287.)  Previously,  a  gift  by  way  of  fideicommissum  to  an  un- 
certain person  had  been  valid. 

The  lex  Furia  Caninia  (Gai.  ii.  239)  required  that  slaves  to  whom 
freedom  was  given  by  testament  should  be  expressly  named,  juhet 
servos  nominatim  liberari. 


26.  Postumo  quoque  alieno  inutiliter 
legabatur.  Est  autem  alienus  postumus, 
qui,  natua  inter  suos  heredes  testatori 
futurus  non  est ;  ideoque  ex  emancipate 
filio  conceptus  nepos  extraneus  erat  pos- 
tumus avo. 


Gai. 


26.  Formerly,  a  legacy  to  a  posthu- 
mous stranger  was  ineffectual ;  a  posthu- 
mous stranger  is  any  one  who.  if  he  had 
been  born  before  the  death  of  the  tes- 
tator, would  not  have  been  numbered 
among  his  »id  heredes,  and  so  a  posthu- 
mous grandson,  the  issue  of  an  emanci- 
pated son,  was  a  posthiunous  stranger 
with  regard  to  his  grandfather. 
.  241. 


We  have  already  seen  (see  Tit.  13.  1)  how  the  rigor  of  this  principle 
came  to  be  modified  with  respect  to  a  posthumous  stius  heres.  It  was 
as  an  incerta  persona  that  the  posthumous  child  was  originally  excluded 
from  taking  either  as  heir  or  legatee. 


SI  6 
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27.  Sed  nee  hujusniodi  species  penitus 
est  sine  justa  emendatione  velicta ;  cum 
in  nosti'O  codice  constitutio  posita  est, 
per  quam  et  hnic  parti  medemur,  non 
solum  in  hereditatibus,  sed  etiam  in 
lej^atis  et  fideicom missis  :  quod  evidenter 
ex  ipsius  constitutionis  lectione  clarescit. 
Tutor  autem  nee  per  nostram  constitu- 
tionem  incertus  dari  debet,  quia  certo 
judicio  debet  quis  pro  tutela  suae  poste- 
ritati  cavere. 


C.  vi 


27.  These  points  have  not,  however, 
been  left  without  proper  altei'ation,  for 
a  constitution  has  been  placed  in  our 
code  by  which  the  law  has  been  altered, 
not  only  as  I'egards  inheritances,  but 
also  as  i-egards  legacies  and  fideicom- 
missa.  This  alteration  will  appear  from 
the  constitution  itself.  But  not  even 
by  oui-  constitution  is  the  nomination 
of  an  uncertain  tutor  permitted,  for  it 
is  incumbent  upon  every  pai-ent  to  take 
care  that  his  posterity  have  a  tutor  by  a 
determinate  appointment. 
,48. 


There  was,  probably,  a  constitution  treating  of  this  subject  inserted 
in  the  first  Code  (see  Introd.  sec.  29),  which  was  not  given  in  the  Code 
we  now  have. 


28.  Postumus  autem  alienus  heres  in- 
stitui  et  antea  poterat  et  nunc  potest ; 
nisi  in  utero  ejus  sit,  quae  jure  nostro 
uxor  esse  non  potest. 


28.  A  posthumous  stranger  could  for- 
merly, and  may  now,  be  appointed  heir, 
unless  it  appear  that  he  has  been  con- 
ceived by  a  woman  who  by  our  law 
could  not  have  been  maiTied  to  his  father. 


Gal.  ii.  242.  287 ;  D.  xxviii.  2.  9.  1.  4. 

Posthumous  children,  who,  if  born  in  the  testator's  liftetime,  would 
not  have  been  in  his  power  (this  is  the  meaning  of  alienus),  could  not 
be  instituted  heirs  under  the  civil  law ;  but  the  praetor  gave  them,  if 
instituted,  the  possessio  bonorum.  Justinian  permitted  their  institution. 
(See  Bk.  iii.  Tit.  9.  pr.) 

Nisi  in  utero  ejus  sit,  that  is,  unless  the  posthumous  child  is  the  child  of 
the  testator,  and  of  a  woman  whom  the  testator  could  not  have  married. 


29.  Si  quis  in  nomine,  cognomine,  prse- 
nomine  legatarii  erraverit,  si  de  per- 
sona constat,  nihilominus  valet  legatum. 
leiemque  in  heredibus  servatur,  et  recte ; 
nomina  enim  significandorum  hominum 
gratia  reperta  sunt,  qui  si  alio  quolibet 
modo  inteUigantur,  nihil  interest. 


29.  Although  a  testator  may  have  mis- 
taken the  noinen,  cognoinen,  or  prcBnomen 
of  a  legatee,  yet,  if  it  is  certain  who  is 
the  person  meant,  the  legacy  is  valid. 
The  same  holds  good  as  to  heirs,  and 
with  reason  ;  for  the  use  of  names  is  but 
to  point  out  persons ;  and,  if  they  can  be 
distinguished  by  any  other  method,  it  is 
the  same  thing. 


D.  xix.  4. 


30.  Huic  proxima  est  ilia  juris  regula, 
falsa  demonstratione  legatum  non  perimi, 
veluti  si  quis  ita  legaverit,  Stiehum  ser- 
\'um  meum  vemam  do  lego ;  licet  enim 
non  verna  sed  emptus  sit,  si  de  servo 
tamen   constat,   utile  est   legatum.     Et 


30.  Closely  akin  to  this  is  the  rule  of 
law,  that  a  legacy  is  not  i-endered  void 
by  a  false  description.  Foi*  instance, 
if  the  testator  were  to  say,  I  give  as  a 
legacy  Stichus  born  my  slave ;  in  this 
case,  although  Stichus  was  not  born  in 
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convenientur  si  ita  demonstraverit,  Sti- 
chum  servum  quern  a  Seio  emi,  sitque 
ab  alio  emptus,  utile  est  legatuin,  si  de 
sei'vo  constat. 


the  family,  but  bought,  yet,  if  it  is  cer- 
tain who  is  meant,  the  legacy  iw  valid. 
And  so  if  a  testator  marks  out  the  pai-- 
ticular  slave  in  this  way ;  I  bequeath 
Stichus,  my  slave,  whom  I  bought  of 
Seius ;  yet,  although  he  was  bought  of 
another,  the  legacy  is  good,  if  no  doubt 
exists  as  to  the  slave  intended  to  be  given. 

D.  XXXV.  1.  17,  pr.  and  1. 


31.  Longe  magis  legato  falsa  causa 
non  nocet,  veluti  cum  quia  ita  dixerit, 
Titio,  quia  me  absente  negotia  mea  cura- 
vit,  Stichum  do  lego;  vel  ita,  Titio,  quia 
patrocinio  ejus  capitali  crimine  liberatus 
sum,  Stichum  do  lego.  Licet  enim  neque 
negotia  testatoris  umquam  gessit  Titius, 
neque  patrocinio  ejus  liberatus  est,  lega- 
tum  tamen  valet.  Sed  si  conditionaliter 
enuntiata  fuerit  causa,  aliud  juris  est, 
veluti  hoc  modo :  Titio,  si  negotia  mea 
curavit  fundum  do  lego. 


D.  XXXV.  1 


31.  Much  less  is  a  legacy  rendered 
invalid  by  a  false  reason  being  assigned 
for  giving  it ;  as,  if  a  testator  says,  I 
give  my  slave  Stichus  to  Titius,  because 
he  took  care  of  my  affairs  in  my  alxsence  ; 
or,  because  I  was  acquitted  upon  a 
capital  accusation,  by  his  undertaking 
my  defence.  For  although  Titius  has 
never  taken  care  of  the  affaii-s  of  the 
deceased,  and  although  the  testator  was 
never  acquitted  by  means  of  Titius  de- 
fending him,  the  legacy  will  be  valid. 
But  it  is  quite  different  if  the  reason  has 
been  assigned  under  the  form  of  a  con- 
iition,  as,  I  give  to  Titius  such  a  piece  of 
gi'ound,  if  he  has  taken  care  of  my  affaii-s. 
.  17.  2,  3. 


Ulpian  shortly  sums  up  the  law  of  this  and  the  two  last  paragraphs 
by  the  rule,  *  Neque  ex  falsa  demonstratione,  neque  ex  falsa  causa  legatuin 
infirmatur.''     (Ulp.  Reg.  24.  19.) 

Of  course  if  the  cause  was  so  given  as  to  constitute  a  condition,  the 
legacy  was  only  valid,  if  the  condition  had  been  accomplished. 


32.  An  servo  heredis  recte  legamus, 
quaeritur.  Et  constat  pure  inutiliter  le- 
gari,  nee  quicquam  proticere,  si  vivo 
testatore  de  potestate  heredis  exierit; 
quia  quod  inutile  foret  legatum,  si  statim 
post  factum  testamentum  decessisset  tes- 
tator, non  hoc  ideo  debet  valere  quia 
diutius  testator  vixerit.  Sub  conditione 
vero  recte  legatur,  ut  requiramus  an 
quo  tempore  dies  legati  cedit,  in  potes- 
tate heredis.  non  sit. 


Gai.  ii.  244 ; 


32.  The  question  has  been  raised, 
whether  a  testator  can  give  a  legacy  to 
the  slave  of  his  heir ;  and  it  is  evident 
that  such  a  legacy  is  quite  ineffectual, 
nor  is  it  at  all  helped  by  the  slave  having 
been  freed  from  the  power  of  the  heii-  in 
the  lifetime  of  the  testator  ;  for  a  legacy 
which  would  have  been  void  if  the  tes- 
tator had  expired  immediately  after  he 
had  made  the  testament,  ought  not  to 
become  valid,  merely  because  he  hap- 
pened to  enjoy  a  longer  life.  But  a  tes- 
tator may  give  the  legacy  to  the  slave 
under  a  condition,  and  then  we  have  to 
enquire  whether,  at  the  time  when  the 
right  to  the  legacy  becomes  fixed,  the  slave 
has  ceased  to  be  in  the  power  of  the  heir. 
D.  xxxiv.  7.  1. 
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This  paragraph  is  based  on  the  regula  Gatoniana  (see  note  on  para- 
graph 10),  though  no  express  allusion  to  it  is  made.  As  to  the  doubts 
entertained  on  the  subject,  see  G-ai.  ii.  244. 


33.  Ex  diverse,  herede  instituto  servo, 
quin  domino  recte  etiam  sine  conditione 
legetur,  non  dubitatur ;  nam  etsi  statim 
post  factum  testamentum  decesserit  tes- 
tator, non  tamen  apiid  eum  qui  heres  sit 
dies  legati  cedere  intelligitur  ;  cum  here- 
ditas  a  legato  separata  sit,  et  possit  per 
eum  servum  alius  heres  effici,  si  prius- 
quam  jussu  domini  adeat,  in  alteiius 
potestatem  translatus  sit,  vel  manumis- 
sus  ipse  heres  efficitur:  quibus  casibus 
utile  est  leg-atum.  Quod  si  in  eadem 
causa  permanserit,  et  jussu  legatarii  adi- 
erit,  evanescit  legatum. 


33.  On  the  contrary,  it  is  not  doubted, 
but  that  if  a  slave  is  appointed  heir,  a 
legacy  may  be  given  to  his  master  un- 
conditionally ;  for,  although  the  testator 
should  die  instantly,  yet  the  right  to  the 
legacy  immediately  after  making  the 
testament,  does  not  immediately  acci-ue 
to  the  heir ;  for  the  inheritance  is  sepa- 
rated from  the  legacy,  and  another  may 
become  heir  by  means  of  the  slave,  if  he 
should  be  transferred  to  the  power  of  a 
new  master,  before  he  had  entered  upon 
the  inheritance,  at  the  command  of  the 
master,  who  is  the  legatee  ;  or  the  slave 
himself,  if  enfranchised,  may  become 
heir;  and,  in  these  cases,  the  legacy 
would  be  good.  But,  if  the  slave  should 
remain  in  the  same  state,  and  enter 
upon  the  inheritance  by  order  of  the 
legatee,  the  legacy  is  at  an  end. 
.  245. 

34.  Formerly,  a  legacy  placed  before 
the  institution  of  the  heir  was  ineifectual, 
because  a  testament  receives  its  efficacy 
from  the  institution  of  the  heir,  and  it  is 
thus  that  the  institution  of  the  heir  is 
looked  on  as  the  head  and  the  founda- 
tion of  the  testament.  So,  too,  freedom 
could  not  be  given  before  the  institution 
of  the  heir.  But  we  have  thought  it  un- 
reasonable that  the  mere  order  of  writing 
should  be  attended  to,  in  contempt  of  the 
real  intention  of  a  testator — a  thing  of 
which  the  ancients  themselves  seem  to 
have  disapproved.  We  have,  therefore, 
by  our  constitution,  amended  the  law  in 
this  point;  so  that  a  legacy,  and  much 
more  a  grant  of  liberty,  which  is  always 
favored,  may  now  be  given  before  the 
institution  of  an  heir,  or  among  the  insti- 
tutions of  heirs  where  more  than  one. 

Gat.  ii.  229,  230 ;  C.  vi.  23,  24. 

The  nomination  of  a  tutor,  as  not  constituting  any  burden  on  the 
inheritance,  had  already  been  made  an  exception  to  the  rule,  that 
nothing  in  a  testament  could  be  valid  that  preceded  the  institution 
of  the  heir.     (Gai.  ii.  231.) 


Gai.  ii 

34.  Ante  heredis  institutionem  inutili- 
ter  antea  legabatur,  scilicet  quia  testa- 
menta  vim  ex  institutione  heredum  acci- 
piunt,  et  ob  id  veluti  caput  atque  funda- 
mentum  intelligitur  totius  testamenti 
heredis  institutio.  Pari  ratione  nee  lib- 
tas  ante  heredis  institutionem  dari  po- 
terat.  Sed  quia  incivile  esse  putavimus 
ordinem  quidem  scripturae  sequi,  quod 
et  ipsi  antiquitati  vituperandum  fuerat 
visum,  pperni  autem  testatoris  volunta- 
tem,  per  nostram  constitutionem  et  hoc 
vitium  emendavimus :  ut  liceat  et  ante 
heredis  institutionem  et  inter  medias 
heredum  institutiones  legatum  relin- 
quere,  et  multo  magis  libertatem  cujus 
usus  favorabilioi*  est. 
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35.  Post  mortem  qiioqne  heredis  aut 
legatarii  simili  modo  inutiliter  legaba- 
tur,  veluti  si  quis  ita  dicat :  Cum  hei-es 
mens  mortuus  erit,  do  leg-o.  Item,  pridie 
qiiam  heres  aut  legatarius  morietur.  Sed 
simili  modo  et  hoc  correximus,  firmita- 
tem  hujusmodi  legatis  ad  fideicommis- 
sorum  similitudinem  prsestantes,  ne  vel 
hoc  casu  detei'ior  causa  leg-atorum  quam 
fideicommissorum  inveniatur. 


Gai.  ii.  232  ;  C.  iv, 


35.  A  legacy  marie  to  take  eflfect  after 
the  death  of  an  heir  oi-  legatee,  waw  also 
ineffectual ;  as,  if  a  testator  said,  'When 
my  heir  is  de.'wl,  I  give  as  a  legar;y,'  or 
thus,  '  I  give  as  a  legacy  on  the  day  pre- 
ceding the  day  of  the  death  of  my  heir, 
or  of  my  legatee.'  But  we  have  cor- 
rected the  ancient  rule  in  this  respect, 
by  giving  all  such  legacies  the  same 
validil^  as  fideicommissa ;  lest  trusts 
should  be  found  in  this  i-espect  to  be 
more  favored  than  legacies. 

38.  11 ;  C.  iv.  11. 


Gaius  remarks,  that  the  second  of  these  forms,  Pridie  quam,  though 
objected  to  because  the  time  when  the  right  was  fixed  could  not  be 
known  until  the  heir  was  dead,  was  not  objected  to  on  any  very  good 
ground.  For  all  that  the  principles  of  law  forbad  was,  that  the  interest 
should  not  be  fixed  until  after  the  death  of  the  heir,  for  then  it  would 
have  been  the  heir's  heir,  and  not  the  heir,  that  was  charged ;  and  that 
it  should  not  be  fixed  until  after  the  death  of  the  legatee,  for  if  he  had 
no  vested  interest  in  his  life,  he  could  have  nothing  to  transmit.  But 
a  legacy  made  so  as  to  give  a  fixed  right  the  day  before  either  of  their 
deaths,  was  not  open  to  the  same  objections. 


36.  PoensB  quoque  nomine  inutiliter 
legabatur  et  adimebatur,  vel  transfere- 
batur.  Poense  autem  nomine  legari  vide- 
tur  quod  coercendi  heredis  causa  i-elin- 
quitur,  quo  magis  aliquid  faciat  aut  non 
faciat :  veluti  si  quis  ita  scripserit,  Hei-es 
meus,  si  filiam  suam  in  matrimonium 
Titio  coUocaverit,  vel  ex  diverse  si  non 
coUocavent,  dato  decern  aureos  Seio ; 
aut  si  ita  scripserit,  Heres  meus,  si  ser- 
vum  Stichum  alienaverit,  vel  ex  diverso 
si  non  alienaverit,  Titio  decem  aureos 
dato.  Et  in  tantum  haec  regula  observ- 
abatur,  ut  quam  pluribus  principalibus 
constitutioninibus  significetur,  nee  prin- 
cipem  quidem  agnoscere  quod  ei  poense 
nomine  legatum  sit.  Nee  ex  militis  qui- 
dem testamento  talia  legata  valebant, 
quamvis  aliae  militum  voluntates  in  or- 
dinandis  testamentis  valde  observaban- 
tur.  Quinetiam  nee  libertatem  poenae 
nomine  dari  posse  placebat.  Eo  amplius 
nee  heredem  poense  nomine  adjici  posse 
Sabinus  existimabat,  veluti  si  quis  ita 
dicat,  Titius  heres  esto,  si  Titius  filiam 
suam  Seio  in  matrimonium  coUocaverit, 


36.  Also,  formei-ly,  if  a  testator  had 
given,  revoked,  or  tranferred  a  legacy 
by  way  of  penalty,  he  would  have  done 
so  ineffectually.  A  legacy  is  considered 
as  given  by  way  of  a  penalty,  when  it  is 
intended  to  constrain  an  heir  to  do  or  not 
to  do  something ;  as,  if  a  testator  said, 
•  If  my  heir  gives  his  daughter  in  mar- 
riage to  Titius,  or,  if  he  do  not  give  her 
in  marriage  to  Titius,  let  him  pay  ten 
aurei  to  Seius ;'  or,  thus,  '  If  my  heir 
shall  alienate  my  slave  Stichus,  or,  if 
my  heir  shall  not  alienate  my  slave  Sti- 
chus, let  him  pay  ten  aurei  to  IHtins.' 
And  this  rule  was  so  rigoivuisly  observed, 
that  it  was  expressly  oi'dained  by  many 
constitutions,  that  even  the  empei-or 
would  not  receive  a  legacy  which  was 
given  by  way  of  a  penalty,  nor  could 
such  a  legacy  be  valid,  even  when  given 
by  the  testament  of  a  soldier ;  although. 
in  every  other  respect,  the  intention  of 
a  testator  in  a  military  testament  w'as 
scrupulously  adhered  to.  And  even  free- 
dom could  not  be  given  by  way  of  a 
penalty ;  still  less,  in  the  opinion  of  Sa- 
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Seius  quoque  heres  esto.  Nihil  enim  in- 
tei-erat,  qua  ratione  Titius  coerceretur, 
utrum  legati  datione  an  coheredis  adjec- 
tione.  Sed  hujusmodi  scrupulositas  nobis 
non  i^lacuit,  et  generaliter  ea  quse  relin- 
quuntur,  licet  poense  nomine  fuerint  re- 
licta  vel  adempta  vel  in  alios  translata, 
nihil  distare  a  ceteris  legatis  constituimus 
vel  in  dando  vel  in  adimendo  vel  in  trans- 
fei-endo :  exceptis  videlicet  iis  q«a;  im- 
l^ossibilia  sunt,  vel  legibus  interdicta, 
aut  alias  probrosa.  H  uj  usmodi  enim  tes- 
tamentorum  dispositiones  valere,  secta 
meorum  temporum  non  patitur. 


Gai.  ii.  235,  236, 


binus,  could  another  heir  be  added ;  as 
if,  for  instance,  a  testator  said,  'Let 
Titius  be  my  heir,  but  if  he  gives  his 
daughter  in  marriage;  to  Seius,  let  Seius 
also  be  my  heir.'  It  made  no  difference 
how  Titius  was  put  under  constraint, 
whether  by  the  gift  of  a  legacy,  or  the 
addition  of  a  co-heir.  But  this  scrupu- 
lous severity  has  not  pleased  us,  and  we 
have  therefoi-e  ordained  generally  that 
things  left,  i-evoked,  or  transferred  by 
way  of  penalty,  shall  be  treated  as  other 
legacies,  with  the  exception  of  anything 
that  may  be  impossible,  prohibited  by 
law,  or  contrary  to  good  manners,  for 
the  principles  of  our  age  will  not  permit 
testamentary  dispositions  of  such  a  char- 
a.cter. 
243  ;  C.  vi.  41. 


It  is  rather  diflficult  to  say  how  this  rule  sprang  up  in  Roman  law,  or 
how  the  gift  of  a  legacy  poenae  nomine  differed  from  an  ordinary  condi- 
tion. Theophilus,  in  his  Paraphrase,  gives  as  one  reason  that  a  leg- 
acy ought  to  spring  from  a  feeling  of  kindness  to  the  legatee,  and  not  be 
used  as  a  means  to  punish  another.  For  want  of  a  better  reason,  we 
may  be  content  with  this. 

The  sections  of  this  Title  may  be  arranged  under  five  heads.  The 
first  treats  of  the  definition  and  general  notions  of  a  legacy  (paragr.  1 , 
2,  3,  8) ;  the  second  treats  of  the  objects  given  by  a  legacy  (paragr.  4, 
5,  6,  7,  9, 10,  11,  12,  13,  14,  15,  21,  22,  and  23) ;  the  third  treats  of  the 
persons  to  whom  legacies  can  be  given  (paragr.  24,  25,  26,  27,  28,  32, 
and  33) ;  the  fourth  of  rules  as  to  the  position,  terms,  and  construc- 
tion of  legacies  (paragr.  29,  30,  31,  34,  35,  and  36) ;  and  the  fifth,  of 
the  loss,  diminution,  or  increase  of  things  given  by  legacies  (paragr. 
16,  17,  18,  19,  20). 


Tit.  XXI.  DE  ADEMPTIONS  ET  TRANSLATIONE 
LEGATORUM. 


Ademptio  legatorum,  sive  eodem  tes- 
tamento  adimantur  legata  sive  codicillis, 
firma  est,  sive  contrariis  verbis  fiat 
ademptio,  veluti  si  quod  ita  quis  lega- 
verit  do  lego,  ita  adimitur  non  do  non 
lego ;  sive  non  conti-ariis,  id  est,  aliis 
quibuscumque  verbis. 


D.  xxxiv 


The  revocation  of  a  legacy,  whether 
made  in  the  same  testament  or  in  a  cod- 
icil, is  valid,  and  may  be  made  in  terms 
contrary  to  those  of  the  gift,  as  when  a 
testator  gives  in  these  terms,  'I  give  as 
a  legacy,'  and  revokes  it  by  saying,  '  I 
do  not  give  as  a  legacy ;'  or  in  terms  not 
contrary,  that  is,  in  any  other  form  of  ex- 
pression. 
4.  3.  11. 
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It  was  considered  necessary,  in  the  times  when  weight  was  attached 
to  the  formula  under  which  the  legacy  was  given,  that  the  legacy  should 
be  revoked  by  words  exactly  opposite  {contrarm  verbis)  to  those  by  which 
it  was  given,  as  in  a  legacy  pe7-  vindicationem  the  revocation  ought  to 
have  been  by  the  words  '  nou  do,  non  lego.'     (Ulp.  R^.  24.  29.) 

The  text  only  speaks  of  direct  revocation  of  legacies  by  an  express 
declaration  of  the  testator's  wishes  in  some  testamentary  document ; 
but  it  was  also  revoked  by  the  mere  wish  of  the  testator  {nuda  voluntate^ 
D.  xxxiv.  4.  3.  11)  that  it  should  be  revoked  being  in  any  way  declared. 
In  such  a  case  the  legacy  was  not,  strictly  speaking,  taken  away ;  but 
the  legatee  who  brought  an  action  for  it  might  be  repelled  by  an  ex- 
ception of  dolus  malus.  We  have  seen,  in  the  last  Title  (paragr.  12), 
that  a  sale  of  the  thing  given  as  a  legacy  was  held  to  be  or  not  to  be  a 
revocation  of  the  legacy,  according  as  the  testator  intended  or  did  not 
intend  that  such  should  be  its  effect. 

A  legacy  was  also  considered  to  be  revoked  by  implication  if  some- 
thing occurred  after  it  was  given  which  made  it  impossible  to  believe 
that  the  testator  could  have  continued  to  wish  the  legatee  to  profit  by 
his  bounty ;  as,  for  instance,  if  a  notorious  and  deadly  enmity  sprang 
up  between  them.     (D.  xxxiv.  4.  3. 11.) 

1.  Transferri  quoque  leg-atum  ab  alio  1.  A  legacy  may  also  be  transferred 
ad  alium  potest,  veluti  si  quis  ita  dixerit  from  one  person  to  another ;  as,  'I  give 
hominem  Stichum  quern  Titio  legavi  as  a  legacy  to  Seius  my  slave  Stichus, 
Seio  do  lego,  sive  in  eodem  testamento  whom  I  have  given  as  a  legacy  to  Titius,' 
sive  in  codicillis  hoc  fecerit.  Quo  casu  whether  this  be  done  in  the  same  testa- 
simul  Titio  adimi  videtur  et  Seio  dari.         ment   or  in   codicils  ;  and  then   at   the 

same  time  a  legacy  is  taken  from  lltius 
and  given  to  Seius. 
D.  xxiv.  4,  5. 

The  translation  had  two  effects  :  it  tooK  away  a  legacy  from  one 
person  and  gave  it  to  another ;  but  it  might  have  either  effect  ^vithout 
the  other.  The  original  legatee  might  be  dead,  and  thus  the  legacy 
useless,  and  yet  the  gift  to  the  new  legatee  would  be  valid ;  or  the  new 
legatee  might  subsequently  die,  and  yet  the  legacy  would  be  lost  to 
the  original  legatee.  (D.  xxxiv,  4.  20,) 
21 
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Tit.  XXII.     DE   LEGE   FALCIDIA. 


Superest  ut  de  lege  Falcidia  dispicia- 
mus,  qua  modus  novissime  leg-atis  im- 
positus  est.  Cum  enim  olim  lege  duo- 
decim  tabulai-um  libera  ei-at  legandi  po- 
testas,  ut  liceret  vel  totum  patrimonium 
legatis  erogare  (qiiippe  ea  lege  ita  cau- 
tum  esset,  uti  legassit  suae  I'ei,  ita  jus 
esto),  visum  est  banc  legandi  licentiam 
coarctare.  Idque  ipsorum  testatorum 
gratia  provisum  est,  ob  id  quod  plerum- 
que  intestati  moriebantur,  recusantibus 
scriptis  beredibus  pro  nuUo  aut  minimo 
lucro  hereditates  adire.  Et  cum  super 
hoc  tarn  lex  Furia  quam  lex  Voconia 
latse  sunt,  quarum  neutra  sufficiens  ad 
rei  consummationem  videbatur,  novissi- 
me lata  est  lex  Falcidia,  qua  cavetur  ne 
plus  legare  liceat  quam  dodi-antem  toto- 
rum  bonorum,  id  est,  ut  sive  unus  heres 
institutus  esset,  sive  plures,  apud  eum 
eosve  pars  quarta  remaneret. 


It  remains  to  speak  of  the  lex  Falcid- 
ia, by  which  legacies  have  received 
their  latest  limitations.  By  the  law  of 
the  Twelve  Taljles,  a  testator  was  per- 
mitted to  dispose  of  his  whole  patrimo- 
ny in  legacies ;  for  the  law  said,  *  As  a 
man  has  disposed  of  his  propei-ty,  so  let 
the  law  be  ; '  but  it  was  thought  proper 
to  restrain  this  licence  even  for  the  ben- 
efit of  testators  themselves,  because  they 
frequently  died  intestate,  the  heirs  they 
instituted  refusing  to  enter  upon  an  in- 
heritance from  which  they  could  receive 
little  or  no  profit.  "With  this  object  the 
lex  Furia  and  the  lex-  Vocmiia  were 
passed ;  and  lastly,  as  neither  of  these 
was  found  adequate  to  the  purpose,  the 
lex  Falcidia  was  enacted,  which  foi-bids 
a  testator  to  give  more  in  legacies  than 
three-tburths  of  all  his  propei'ty  ;  so  that, 
whether  there  be  one  or  more  heirs  in- 
stituted, there  must  now  remain  to  him, 
or  them,  at  least  one-fourth  part  of  the 
whole. 


Gai.  ii.  224.  227. 


The  lex  Furia  testamentaria,  -which  must  not  be  confounded  Avith  the 
lex  Furia,  or  Fusia  Caninia,  restraining  the  testamentary  manumission 
of  slaves  (Bk.  i.  Tit.  7),  was  a  plebiscitum,  probably  of  the  year  571 
A.u.c.  Gains  thus  acquaints  us  with  its  provisions : — '  Qua,  exceptis  per- 
sonis  guibusdam,  cceteris  plus  mille  assibus  legatcn'um  nomine  mortisve  causa 
capere  permissum  non  est:^  more  than  1000  asses  could  not  be  given  as 
a  legacy.  The  law  failed  to  effect  its  object,  as  the  testator  was  not 
restrained  in  the  number  of  legacies  he  might  give,  but  onlym  the 
amount  of  each  legacy.     (Gai.  ii.  2.  25.) 

The  lex  Voconia,  also  called  testamentaria,  was  a  plebiscitum,  of  which 
the  year  585  a.u.c.  is  given  as  the  date.  Gains  says  of  it,  '  Qua  cautum 
est,  ne  cui  plus  legatorum,  nomine  m,oi'tisve  causa  capere  liceret,  quam  heredes 
caperent: '  no  legatee  was  to  have  more  than  each  heir  had.  This  law 
also  failed  in  its  object ;  as,  by  multiplying  the  number  of  legatees  and 
giving  each  a  trifling  amount,  the  sum  received  by  the  heirs,  which 
would  be  equally  small,  might  be  too  trifling  to  make  it  worth  their 
while  to  enter  on  the  inheritance.     (Gai.  ii.  226.) 

The  lex  Falcidia  was  a  plebiscitum  passed  in  the  year  714  a.u.c.  Its 
principles  were  extended  to  fideicommissa  by  the  senatus-consultum  Pega- 
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sianum  (see  next  Title) ;  to  Jideicommissa  iinpased  on  he'i'edes  ab  inteatat/j  by 
a  rescript  of  Antoninus  Pius  (D.  xxxv,  2.  18) ;  to  donations  m(/rliH  caum 
by  a  rescript  of  Severus  (C.  vi,  50.  5) ;  and  lastly  to  donations  Vjetween 
husband  and  wife.  (C.  vi.  50.  12.)  The  mode  in  which  the  heir  would 
avail  himself  of  the  lex  Falcidia  would  be  by  repelling  by  an  excejjtion 
the  legatee  who  demanded  the  whole  of  his  legacy,  when  less  than  the 
whole  was  due  by  the  lex  Falcidia, 

The  part  reserved  to  the  heir  is  spoken  of  by  the  jurists  as  quarta  or 
Falcidia.  The  commentators  more  usually  employ  the  full  term  quarta 
Falcidia. 

1.  Et  cum  qusesitum  esset  duobus  he-  1.  When  two  heirs  ai'C  instituted,  as 
redibus  institatis,  veluti  Titio  et  Seio,  si  Titius  and  Se.ius,  a  question  has  been 
Titii  pars  aat  tota  exhausta  sit  legatis  raised :  supposing  the  share  of  Titius  in 
quae  nominatim  ab  eo  data  sunt  aut  supi-a  the  inheiitance  is  either  entirely  ab- 
niodum  onerata,  a  Seio  vei'O  aut  nulla  sorbed,  or  very  heavily  burdened  with 
relicta  sint  leg-ata  aut  quae  partem  ejus  legacies  specifically  chai-ged  upon  it, 
dumtaxat  in  partem  dimidiam  minuant,  while  the  share  of  Seius  is  wholly  free, 
an  quia  is  quartam  partem  totius  hered-  or  has  legacies  charged  on  it  only  up  to 
itatis  aut  amplius  habet,  Titio  nihil  ex  half  its  amount,  in  such  a  case  does  the 
legatis  quae  ab  eo  relicta  sunt,  retinere  circumstance  of  Seius  having  a  clear 
licei-et.  Placuit,  ut  q^^artam  partem  fourth  or  more  of  the  inheritance,  pre- 
suse  partis  salvam  habeat,  posse  retin-  vent  Titius  from  retaining  out  of  the  leg- 
ere ;  etenim  in  singulis  heredibus  ratio  acies  charered  upon  his  share,  enough  to 
legis  Falcidise  ponenda  est.  secure  a  fourth  part  of  his  own  moiety 

to  himself?  It  has  been  decided  that 
Titius  may  retain  the  fourth  of  his  own 
share,  for  the  calculation  of  the  lex  Fal- 
cidia is  applicable  to  each  heir  sepa- 
rately. 
D.  xxxv.  2.  77. 

The  testator  is  here  supposed  to  give  a  distinct  share  of  his  inheri- 
tance to  two  different  persons,  and  to  biu'den  one  share  AAdth  legacies 
while  leaving  the  other  free.  The  heir  whose  share  is  burdened  is 
entitled  to  have  a  clear  fourth  of  his  share,  although  the  legatees  would 
be  getting  less  in  the  whole  than  three-fourths  of  the  inheritance.  The 
reason  was  probably  this  : — Under  the  old  civil  law,  if  one  heir  refused 
to  enter,  his  share  accrued  to  the  co-heir  who  did  enter  free  of  all  bur- 
dens {sine  onere).  Unless,  therefore,  the  heir  whose  share  was  burdened 
had  been  induced  by  the  right  of  retaining  the  Falcidian  fourth 
to  enter,  he  would  have  refused  to  enter,  and  his  share  would  have 
accrued  sine  onere  to  the  co-heir,  and  the  legatees  would  have  got 
nothing.  Under  the  leges  caducaricB  the  accrual  took  place  ctmi  onere; 
but  even  then,  although  if  the  free  share  accrued  to  the  ownier  of  the 
burdened  share,  the  two  were  taken  as  one  for  the  benefit  of  the  lega- 
tees, and  the  heir  who  took  both  could  take  nothing  more  than  a  fourth 
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of  the  two  conjoined,  if  the  legacies  were  snflB,cient  to  exhaust  the 
remainder,  yet,  if  the  burdened  share  accrued  to  the  owner  of  the  free 
share,  he  kept  his  free  share  unimpaired,  and  was  allowed  to  keep  a 
clear  fourth  of  the  burdened  share,     (D.  xxxv.  2,  78.) 


2,  In  order  to  ai>ply  the  lex  Falcid'm, 
regard  is  had  to  the  value  of  the  estate 
at  the  time  of  the  testator's  death. 
Thus,  for  instance,  if  be,  who  is  worth'  a 
hundred  aurei  at  his  decease,  bequeaths 
the  whole  hundred  in  legacies,  the  lega- 
tees receive  no  advantage,  if  the  inherit- 
ance, before  it  is  entered  upon,  should 
so  increase  by  the  acquisition  of  slaves, 
the  birth  of  children  to  female  slaves, 
or  the  produce  of  cattle,  that,  after  a 
full  payment  of  the  one  hundred  aurei 
in  legacies,  a  clear  fourth  of  the  whole 
estate  would  vemain  to  the  heir,  for  the 
legacies'  notwithstanding  would  stiU  lie 
liable  to  a  deduction  of  one-fourth.  On 
the  contrai-y,  if  the  testator  has  given 
only  seventy-five  aurei  in  legacies,  then 
although,  before  the  entrance  of  the 
heir,  the  estate  should  so  decrease  by 
fire,  shipwreck,  or  the  loss  of  slaves, 
that  its  whole  value  should  not  be  more 
than  se^'enty-five  arorei  or  less,  yet  the 
legacies  would  still  be  due  without  de- 
duction. Nor  is  this  ^prejudicial  to  the 
heir,  who  is  at  liberty  to  refuse  the 
inheritance,  but  it  obliges  the  legatees  to 
come  to  terms  with  the  heir,  so  as  to  get 
a  part,  lest,  if  the  testament  were  aban- 
doned, they  should  lose  the  whole. 

D.  xxxv.  2.  73. 

The  calculation  under  the  lex  Falcidia  was  made  at  the  time  of  the 
testator's  death,  in  accordance  with  the  rule  by  which  the  dies  cedit  for 
most  legacies  was  fixed  at  that  time.  It  was,  moreover,  made  then, 
even  if  the  dies  cedit  was  fixed  at  some  other  time.  Between  the  death 
of  the  testator  and  the  time  of  the  heir  entering  on  the  inheritance,  the 
estate  might  be  so  deteriorated  as  to  make  it  disadvantageous  to  the 
heir  to  enter;  and  in  order  to  pursuade  him  to  do  so,  the  legatees 
would  have  to  enter  into  a  compromise  with  him. 


2.  Quantitas  autem  patrtmonii  ad 
quam  ratio  legis  Falcidise  redigitur  mor- 
tis tempore  spectatui-.  Itaque  si,  verbi 
gratia,  is  qui  centum  aureorum  pati-i- 
monium,  in  bonis  habebat,  centum 
aureos  legaverit,  nihil  legatariis  prodest, 
si  ante  aditam  hereditatem  pei-  servos 
hereditarios  aut  ex  partu  ancillarum 
hereditariarum.  aut  ex  foetu  pecorum 
tantum  accesserit  bereditati,  ut  centum 
aureis  legatorum  nomine  erogatis  heres 
quartam  partem  hereditatis  habiturus 
sit  ;  sed  necesse  est  ut  nihilominus 
quarta  pars  legatis  detrahatur.  Ex  di- 
verso,  si  septuaginta  quinque  legaverit, 
et  ante  aditam  bereiiitatem  in  tantum 
decreverint  bona  incendiis  foi'te,  aut 
naufragiis  aut  morte  servoruno,  ut  non 
amplius  quam  septuaginta  quinque 
aiireorum  substantia  vel  etiam  minus 
relinquatur,  solida  legata  debentur. 
Nee  ea  res  damnosa  est  heredi,  cui  libe- 
rum  est  non  adire  hereditatem  :  quae  i-es 
efficit  ut  sit  necesse  legatariis,  ne  desti- 
tute testamento  nihil  consequantur,  cum 
herede  in  portionem  pacisci. 


3.  Cum  autem  ratio  legis  Falcidise 
ponitur,  ante  deducitur  ges  alienum, 
item  funeris  impensa  et  pretia  servorum 
manumissorum  :  tunc  deinde  in  I'eliquo 
ita  ratio  habetur,  ut  ex  eo  quarta  pars 


3.  When  the  calculation  of  the  lex 
Falcidia  is  made,  the  testator's  debts, 
his  funeral  expenses,  and  the  price  of 
the  manumission  of  slaves,  are  deducted, 
then  what  remains  is  divided,  so  that  a 
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apud  heredea  i*«i'nivn«at,  tres  vero  partes  fourfii  pai't  remains  fur  tho  h^ir,  and 
inter  legatai-ios  distribuantur,  pi-o  rata  the  other  tbi'wj  pai-ts  ai-*-,  divided  anrionj? 
scilicet  portione  ejus  quod  euique  eoi-um  the  legatees  in  proportion  to  the  amount 
legatuiu  fuerit.  Itaquesi  tingamus  qua-  of  their  respective  lega^;ies ;  for  ex- 
dringentos  aureos  legates  ease,  et  patii-  ample,  let  us  suppowi  that  four  hundi-ed 
mouii  quadtitatem  ex  (jua  legata  erogaid  aurei  have  been  given  in  legacies,  and 
oportet  quaringentorum  esse,  qujirta  the  estate  out  of  which  the  legacies  ai-e 
pars  legatariis  singulis  debet  detrahi ;  to  be  paid  is  worth  no  mom,  each  leg- 
quod  si  treeeiitos  (itiinquaginta  legates  atee  must  have  a  fourth  part  sul)ti-acted 
tingamus,  octava  debet  detrahi.  Quod  from  his  legacy  ;  but,  if  we  suppose  tha* 
si  quingentos  legaverit,  initio  quinta  the  testatoa*  gave  in  legacies  thi-ee  hun- 
deinde  quarta  deti-ahi  debet :  ante  enim  dred  and  fifty  aurei,  then  an  eighth 
detr&henduni  est  quod  extra  bonorum  ought  to  be  deducted.  And  if  he  gave 
quantitatem  est,  deinde  quod  ex  bonis  five  hundred  mtrei  in  legacies,  first  a 
apud  beredjem  remanei-e  oportet.  a  fifth  must  be  deducted,  and   then   a 

fourth.  For  that  which  exceeds  the 
I'eal  value  of  the  goods  of  the  deceased 
must  first  be  deducted,  and  then  that 
which  is  to  remain  to  the  heir. 

D.  XXXV.  2.  1.  19 ;  D.  xxxv.  2.  39  ;  D.  kxxv.  2.  73.  5. 

Octava  debet  detrahi,  i.e.  oae-eighth  of  the  whole,  or  fifty  aurei,  must 
be  deducted  from  the  whole  sum  given  to  the  different  legatees,  the 
sum  to  be  deducted  from  each  share  being  in  proportion  to  the  relative 
amoutit  of  that  share.  Each  share  would  be  diminished  by  one-seventh. 

The  lex  Falddla  did  not  apply  to  military  testaments.  (D.  xxxv. 
2.  17.) 

By  a  Nevel  (1.  2.  2)  Justiniaja  provided  that  the  Fakidian  fourth 
should  never  be  retained  by  the  heir  if  the  testator  expressly  forbad 
its  retention.  If  the  heir  renounced  the  inheritance,  the  legatees  and 
©ther  persons  who  were  designed  by  the  testator  to  take  under  the  tes- 
tament might,  on  giving  security  for  carrying  out  all  the  dispositions 
©f  the  testaments,  receive  the  inheritance..  Even  if  the  testator  had  not 
forbidden  the  retention  of  the  fourth,  it  could  not  be  retained  unless 
the  heir  made  an  inventory  of  the  property  of  the  deceased.  If  he 
accepted  the  inheritance  without  making  an  inventory,  he  had  to  pay 
the  legatees  in  full,  even  if  he  was  obliged  to  draw  upon  his  private 
funds  to  do  so« 


Tit.  XXIIL    DE  FIDEICOMMISSARIIS  HEEEDITATIBUS. 

Nurne  transeamus  ad  fideioommissa.  Let  us  now  pass  to  fidmcommissa ; 
Et  prius  est  ut  de  'hereditatibus  fidei-  and  first  we  will  tiieat  of  fideicommis- 
oommissams  vidieamus.  sai*y  inkeritanoes. 

Gai.  u-246  247. 

WidteioemrmsscL,  that  is,  trusts,  might  be  compared  to  the  institution 
of  heirs,  if  the  trust  embraced  the  whole  inheritance,  and  to  ih&  gift  of 
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legacies,  if  it  embraced  only  a  part.  In  the  former  case  they  were 
termed  by  the  jurists  JideicomTnis^ofricB  hei'ditates :  in  the  latter,  fidelcom,- 
fnissa  singulw  rei.  The  text  proceeds  to  speak  of  the  fideicrnnmissariob 
heo^edi  tales. 

The  word  fideicommisstem  has  been  generally  retained  in  the  trans- 
lation, instead  of  trusts,  because,  as  fideicommlssa  include  only 
trusts  carrying  out  the  last  wishes  of  a  deceased  person,  the  word 
trusts,  which  is  used  much  more  widely  in  its  application,  might  lead 
to  confusion. 

Ulpian  gives  {Reff.  25. 1)  the  following  definition  of  a  fideicommisstem  : 
^  Quod  Mon  dtilibiis  verUs^  sed  precatne  velinquitur  ^  nee  ex  rigore  juris 
citilispveficisciiury  sed  ex  voluntate  daiuft  relinquentis^ 


1.  Sciendum  itaque  et  omnia  fideieotni- 
missa  pi-imis  tempvoi'ibus  infirma  esse, 
quia  nemo  invituscogebaturpi'sestai'eid 
de  quo  rogrdttss  erat.  Quibus  enim  non 
poterant  hereditatera  vel  legata  relin- 
quere,  si  i-eiinquebant,  fidei  comraitte- 
bant  .et)i'uni  qia.  capere  ex  testamento 
poterant ;  et  ideo  tideicommissa  appella- 
ta  sunt>  quia  nnllo  vinculo  juris,  sed 
tantuni  pudoi-e  eoiiim  qui  r©g-abantur, 
continebantua-.  Postea  divus  AugT:iiStus 
semel  iterumque  g-ratia  personarum  m.o- 
tus,  vel  quia  per  ipsius  salatem  rogatus 
quis  dicei-etur,.  aut  ob  insig-nem  quorum- 
dam  pertidiam  jussit  consuMbus  aisctori- 
tatem  .  simm  interponere.  Quod  qma 
justum  videbatuiv  et  populai'*  erat, 
paulatim,  convei"Sumi  est  in  assiduam 
jurisilictionenj,;  tantusqu.e  eoiM.ini  favoi" 
lac  tus  est,  ut  paulatiuietianxprEetor  j^i-o- 
prius  crearetur,  qui  de  Meicommissis 
jus  diceret,  (juem  fideicommissis  jus  di- 
cei-et,  quem.  Meicommissariam.  appella- 
bant. 


1.  At  first  fideicmnmisstt  were  of  little 
force  ;  for  no  one  could  be  compelled 
against  his  will  to  perform  what  he  was 
only  requested  to  perform.  "When  tes- 
tatoi"s  wei"e  desii-ous  of  giving^  an  inhei'i- 
tance  oi'  legucy  to  pe-i"sons,  to  whom  they 
eoald  not  dii-ectly  give  either,  they  then 
entrusted  thena  to  the  good  faith  of  some 
pei-son  capable  of  taking-  by  testament  ;. 
and  fideicommissa  wei-e  so  called,  be- 
cause their  perforaaance  could  not  be 
enforced  by  law,  but  depended  solely 
apork  the-  good  feith  of"  the  person  to 
whom  they  ^vei'eentl'usted.  Afterwards^ 
the  Empei-or  Augustias,  having  been  fre- 
quently moved  by  consideraticai  for  cer- 
tain pei'sons^  or  l:secause  the  i-equest  was- 
said  to  have  been  msade-  in  the  name  cif 
the  empetYa-'s  safety,  or  on  account  of 
sonie  sti'iking  instance-  of  perhdy,  eonir- 
laaanded  the  coi:iSiils  to-  intei-pose  their 
authci'ity.  Theii"  intervention  being  fa- 
vored as  just  by  pi>blic  opinion,. 
graduaJly  assigned  the  charactei*  of  :k 
regular  jua-isdietion,.  and  trusts  gi'ew 
mto  such  favor-,  that  soon  a  special  prje- 
tor  wais  appointgd  to  give  judgraent  in 
these  cases,  and  I'eceived  the  name  of 


Gai.  ii.  274,  275.  278.  2S5  ;  D.  i.  2.  2.  32. 


The  freedom  given  by  the  iBtrodiiction  of  obKgatoay  trwsts  wais  sin- 
gularly wide.  A  testator,  in  order  to  give  anything,  was  oblige<i  to  do* 
so  by  a  regular  testament,  to  adopt  prescribed  formufe,  to  iijse  tlie-Latiia 
tongue.  He  could  not  give  anything  to  a  peregrinus,  to  a  pei-son  pro- 
scribed, to  a  posthmuouji  stranger,  or  to>  an  uucertaiu  person.    The  sys- 
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tem  of  fldeicommissa  enabled  him  to  give  to  almost  any  one  he  liked, 
and  that  in  words  the  least  formal,  and  even  without  a  testament  at 
all.  The  Jierdes  ah  intedato,  if  charged  with  a  y/c/eicomr/imwm  by  the 
person  to  whose  property  they  succeeded,  were  obliged  to  fulfil  it.  A 
man  might  give  his  whole  inheritance  by  o,  fideicomramura  to  a  woman 
whom  he  was  prevented  by  the  l&c  Voconia  from  instituting  as  heir 
(Gai.  ii.  274) ;  and  Latini  Juniani  (see  Bk.  i.  Tit.  5.  2)  could  take  fidei- 
commissa,  though  not  inheritances  or  legacies.  (Gai.  ii.  275.)  The 
licence  given  to  fldeicommissa  was  indeed,  diminished  by  differ- 
ent enactments,  and  they  were  gradually  placed  more  and  more  on  the 
-footing  of  legacies.  Thus  by  one  senatus-consultum,  passed  in  the  time 
of  Hadrian,  the  po\ver  of  giving  a,  fideicommissum  to  a  fjeregrinus  (Gai. 
ii.  285),  by  another,  the  power  of  giving  one  to  a  posthumous  stranger 
or  uncertain  person,  was  taken  away.  (Gai.  ii.  287.)  Again,  the  sena- 
tus-consultum Pegasianum  subjected  ^fZeJco??z7?zissa  to  the  rules  of  the  lex 
Papia  Poppcsa  (Gai.  ii.  286) ;  and  a  testamentary  tutor  could  never  be 
appointed  by  a  fideicoTrrniisswm.  (Gai.  ii.  289.)  Fideicommissa  were, 
indeed,  always  something  beside  and  foreign  to  the  nature  of  Roman 
law.  Augustus  merely  ordered  that  in  case  of  gi-eat  hardship,  the  con- 
suls should  interfere.  Then  a  magistrate  was  created  whose  business 
it  was  to  interfere  in  cases  which  warranted  it ;  but  there  w^as  nothing 
like  an  action  at  law  to  enforce  fideicommissa.  The  fideicommissarius 
applied  for  aid  as  having  equity  on  his  side ;  and  if  the  magistrate 
chose  to  interfere,  the  regular  course  of  the  law  was  stayed,  and  the 
trust  enforced.  (Ulp.  Reg.  25.  12.)  The  proceeding  was  always  extra 
ordinem  (Gai.  ii.  258),  and  the  jurisdiction  was  exercised  throughout  the 
year,  while  legacies  could  only  be  claimed  on  days  cu-m  res  aguntur,  of 
which,  under  Marcus  Aurelius,  there  were  230  in  the  year.  (Gai.  ii.  279. 
Demangeat,  i.  790.) 

The  fideicommissum  itself  did  not,  like  a  legacy,  directly  transfer  the 
property  in  an  inheritance  or  in  any  particular  thing,  and  of  course  did 
not  give  any  right  to  a  real  action.  The  restitution  or  giving  up  of  the 
inheritance  was,  however,  effected  by  the  mere  consent  of  the  heir, 
even  before  tradition. 


2.  In  primis  igitur  sciendum  est,  opus  2.  "We  must  first  observe,  that  some 
esse  ut  aliquis  recto  jure  testamento  one  must  be  duly  appointed  heir  in  the 
heres  instituatur,  ejusque  tidei  committa-  testament ;  and  then  it  must  be  entrust- 
tur  ut  earn  hereditatem  alii  restituat ;  ed  to  his  good  faith  to  restore  the  inbei'it- 
alioquin  inutile  est  testamentum,  in  quo  ance  to  some  other  person  ;  for  the  testa- 
nemo  heres  instituitur.  Cum  igitur  ali-  ment  is  ineffectual  in  which  no  one  is 
quis  scripserit  Lucius  Titius  heres  esto,  instituted  heir.  And,  therefore,  when  a 
poterit  adjicere,  rogo  te,  Luci  Titi,  ut  testator  has  said,  Let  Lucius  Titius  be 
cum  primum  poteris  hereditatem  meam  my  heir,  he  may  add,  and  I  request  you, 
adire,  eam  Caio  Seio  reddas  restituas.  Lucius  Titius,  that,  so  soon  as  you  can 
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Potest  autem  quisque  et  de  parte  resti- 
tnenda  heredein  rogai'e,  et  liberum  est 
vel  pui'e  vel  sub  conditione  relinquere 
tideicommissum,  vel  ex  die  certo. 


enter  upon  my  inheritance,  you  will  re- 
store it  and  give  it  up  to  Caius  Seius.  A 
testator  may  also  request  bis  heir  to  re- 
store a  part  of  the  inheritance  only,  and 
may  leave  the  fideicoomnissum  absolute- 
ly or  conditionally,  or  on  the  expiration 
of  a  term. 


Gai.  ii.  248.  250. 

Of  course  if  there  was  no  heir  instituted,  there  could  be  no  person  to 
charge  by  testament  with  the  trust  (nemo  fiduciarius) ;  but  the  testator 
might  charge  the  h&rdes,  ah  intestato. 

The  person  who  made  the  fideicommissum  was  termed  fideicommittens ; 
the  person  requested  to  perform  it,  fiduciarius  ;  and  the  person  to  be 
benefited  by  it,  fideic&mmissarius. 


3.  Restituta  autem  hei'editate,  is  qui- 
dem  qui  restituit,  nihilominus  heres  per- 
manet ;  is  vero  qui  recipit  hereditatem, 
aliquando  heredis,  aliquando  legatarii 
loco,  habebatur. 


3.  After  an  heir  has  restored  the  in- 
heritance, he  still  continues  heir.  But 
he,  who  receives  the  inheritance,  was 
sometimes  considered  in  the  light  of  an 
heir,  and  sometimes  in  that  of  a  legatee. 


Gai.  ii.  251. 

In  order  to  protect  himself,  the  heir  who  remained  liable  to  all  actions 
of  creditors  against  the  inheritance  had  recourse  to  a  fiction  of  law. 
He  sold  the  inheritance  to  the  fideicommissarius,  and  they  entered  into 
mutual  agreements  called  einptce  et  venditce  hereditatis  stipulatio7zes  (Gai. 
ii.  252),  by  which  the  fiduciarius,  though  remaining  in  the  eye  of  the 
law  responsible  for  the  charges  upon  the  inheritance,  was  protected 
from  ultimate  harm  by  having  a  remedy  against  the  fideicommissarius, 
who  in  his  turn  bargained  that  the  fiduciarius  would  hand  everything 
over.  Thus  Gains  says  of  the  fideicommissarius,  '  Olim  nee  heredis  loco 
erat,  nee  legatarii;  sed  potius  emptoris.' 


4.  Et  Neronis  quidem  temporibus, 
Trebellio  Maximo  et  Annaeo  Seneca  con- 
sulibus,  senatus-consultum  factum  est : 
quo  cautum  est,  ut  si  hereditas  ex  fidei- 
commissi  causa  restituta  sit,  omnes 
actiones  quse  jm-e  civili  heredi  et  in  here- 
dem  competerent,  ei  et  in  eum  darentur 
cui  ex  fideicommisso  restituta  est  here- 
ditas. Post  quod  senatus-consultum 
prsetor  utiles  actiones  ei  et  in  eum  qui 
recipit  hereditatem,  quasi  heredi  et  in 
heredem  dare  coepit. 

Gai.  ii 


4.  During  the  reign  of  Nero,  in  the 
consulship  of  Trebellius  Maximus  and 
Annseus  Seneca,  a  seiuttus-consultum  was 
passed  providing  that,  after  an  inheri- 
tance had  been  restored  under  a  fidei- 
commissw)i,  all  actions,  which  by  the 
civil  law  might  be  brought  by  or  against 
the  heir,  should  be  permitted  foi-  and 
against  him,  to  whom  the  inheritance 
was  restored.  After  this,  the  praetor 
began  to  give  equitable  actions  for  and 
against  the  person  who  received  an  in- 
heritance, as  if  he  were  the  heir. 
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The  senatuH-consultum  TTehelUanum  (a.d.  62)  did  a\vay  with  the  ne- 
cessity of  any  such  fiction  as  that  of  a  sale.  The  fideia/mmmanuH 
stepped  at  once  into  the  place  of  the  heres  institutus.  All  the  actions 
belonging  to  the  inheritance  were  given  him  in  the  shape  of  actiones 
utiles.  (See  Introd.  sec.  106.)  If  creditors  sued  the  heres  institutus,  he 
had  the  exceptio  restitutce  hereditatis  ;  he  might  plead  that  he  had  parted 
with  the  inheritance  as  he  had  been  directed. 


5.  Sed  quia  heredes  sci-ipti,  cum  aut 
totam  hereditatem  aut  pene  totam 
plerumque  restituere  i-ogabantiir,  adire 
hereditatem  ob  nullum  vel  minimum 
lucrum  recusahant,  atque  ob  id  extin- 
g-uebantur  fideicommissa,  postea  Ves- 
pasian! Augusti  temporibus,  Pegaso  et 
Pusione  consulibus,  senatus  censuit  ut 
ei  qui  rog-atus  esset  hereditatem  resti- 
tuere, peiinde  liceret  quartam  partem 
i-etinere,  atque  leg-e  Falcidia  ex  legatis 
retinere  conceditur.  Ex  singulis  quoque 
rebus  qua;  per  tideiconimissum  relin- 
quuntur,  eadem  retentio  pej-missa  est. 
Post  quod  senatus-consultum  ipse  heres 
onera  hereditaj-ia  sustinebat ;  ille  autem 
qui  ex  fideicommisso  I'ecepit  partem 
hereditatis,  legatarii  partiarii  loco  erat, 
id  est,  ejus  legatarii  cui  pars  bonorum 
legabatur ;  (juse  species  legati  partitio 
vocabatur,  quia  cum  hei'ede  legatarius 
partiebatur  hereditatem.  Unde  quae 
solebant  stipulationes  inter  heredem  et 
pai'tiarium  legatarium  interponi,  esedem 
iiiterponebantur  inter  eum  qui  ex  fidei- 
commisso recepit  hereditatem,  et  here- 
dem, id  est,  ut  et  lucrum  et  damnum 
hereditarium  pro  rata  parte  intei'  eos 
commune  esset. 


5.  But  the  instituted  heirs,  being  in 
most  cases  requested  to  i-e.store  the 
whole,  or  almost  the  whole  of  an  inheii- 
tance,  often  refused  to  accept  it,  as  they 
would  i-eceive  little  or  no  advantage, 
and  thus  fideicmnmissa  were  frequently 
extinguished.  Afterwards,  during  the 
i-eign  of  the  Emperor  Vespasian,  in  the 
consulship  of  Pegasus  and  Posio,  the 
senate  decreed,  that  an  heir,  who  «vas 
requested  to  j-estore  an  inhentauce, 
might  retain  a  fourth,  just  as  in  the  case 
of  legacies  he  might  by  the  Falcidiaii 
law.  And  the  same  deduction  is  allowed 
in  pai'ticulai"  things,  which  ai'e  left  by  a 
ficleicommissu'in.  For  some  time  after 
this  senatus-consultum  the  heir  alone 
bore  the  charges  of  the  inheritance  ;  ana 
he  who  had  received  a  share  oi'  part  of 
an  inheritance,  under  &  fideiconiimssum, 
was  regarded  as  a  part  legatee,  that  is, 
a  legatee  having  a  legacy  of  a  shai-e  of 
the  property,  a  species  of  legacy  which 
was  called  partition,  because  the  legatee 
took  a  part  of  the  inheritance  together 
with  the  heii'.  Thus  the  same  stipula- 
tions which  were  foi'merly  in  use  be- 
tween the  heir  and  partiary  legatee, 
were  likewise  niade  between  the  person 
who  received  the  inheritance  under  the 
fideicommissmn  and  the  heii",  that  is, 
they  stipulated  they  would  share  the 
benefits  and  the  charges  of  the  inheri- 
tance between  them,  in  proportion  to 
their  respective  interests. 


The  senatus-consultum  Trebellianum  protected  the  flduciarms  from  any 
harm ;  but  it  gave  him  no  incitement  to  enter  on  the  inheritance.  Why 
should  he  take  an  inheritance  which  he  had  instantly  to  transfer  to 
another  ?  The  trust  might  thus  perish ;  and,  to  remedy  this,  the 
senatus-consultum  Pegasianum  (a.d.  73)  permitted  the  heres  institutus  to 
retain  a  fourth,  just  as  the  7ar  jF'a/c'/iJa  permitted  in  the  case  of  legacies. 
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Even  the  term  quarta  Falcidia  was  applied  to  the  fourth  retained  by 
the  fiduciarius  heres.  (D.  xxxvi.  1.16.9.)  The  fideicommissarius  thns 
became  exactly  like  a  legatee.  As  having  a  definite  part  of  the  inheri- 
tance, he  was  considered  in  the  light  of  a  legatee  of  a  part  of  the  in- 
heritance, and,  as  the  text  says  (sec.  3),  the  fideicommissarius  was, 
under  the  $enatu&-consultum,  TrehelUanum,  placed  in  the  position  of  an 
heir,  and  under  the  seuatus-consultum  Pegasianum  in  that  of  a  legatee. 
A  testator  sometimes  gave  a  legatee  not  a  particular  thing,  but  a 
certain  share  in  his  whole  property.  The  legatee  (then  termed  lega- 
taHus  partiarius)  took,  in  this  case,  per  universitatem ;  but  he  was  not 
thereby  made  an  heir,  not  having  been  formally  instituted;  and  if 
there  was  no  heir  who  entered  on  the  inheritance,  the  legacy  was  ex- 
tinguished. The  claims  of  creditors  against  the  inheritance  were  made 
exclusively  against  the  heir,  and  the  heir  alone  could  recover  sums  due 
to  the  inheritance.  Thus  it  was  necessary  that,  if  the  heir  paid  a 
creditor,  the  legatee  should  account  to  him  for  a  part  of  the  payment 
proportionate  to  his  share  of  the  inheritance ;  while  if  the  legatee 
wished  that  his  share  should  be  increased  by  the  payment  of  a  debt 
due  to  the  inheritance,  he  could  only  effect  this  through  the  heir. 
Accordingly  they  made  stipulations  with  each  other,  termed  stipula- 
tiones  partis  et  pro  parte.  By  one  of  these  stipulations  the  heir  bound 
the  legatee,  to  pay  a  proportion  of  sums  expended  in  satisfaction  of 
claims  against  the  inheritance ;  by  the  other  the  legatee  bound  the 
heir  to  account  to  him  for  his  share  of  sums  received  in  satisfaction  of 
debts  owing  to  the  inheritance.  The  fideicommissarius  was  on  the  foot- 
ing of  such  a  legatee  under  the  senatus-consultum  Pegasianum,  and  the 
stipulatioiies  partis  et  pro  parte  were  made  tween  the  heir  and  the  fidei- 
commissarius. 

6.  Ergo  si  quidem  non  plus  quam  dod-  6.    Thei-efore,   if    the  instituted   heir 

rantem  hereditatis  scriptus  hei-es  rogatus  was  not  requested  to  restore  more  than 

sit  restituere,  tunc  ex  Trebelliano  sena-  three-fourths  of  the  inheritance,  he  re- 

tus-consulto  restituebatur  hereditas,  et  in  stored  such  part  in  accordance  wdth  the 

utrumque  actiones  hereditariae  pro  rata  provisions  of  the  senaUts-consuUwn  Tre- 

parte  dabantur,  in  heredem  quidem  jure  beUianum;  and  all  actions  which  concern 

civili,  in  eum  vero  qui  recipiebat  here-  an  inheritance,  might  be  brought  against 

ditatem  ex  senatus-consulto  Trebelliano,  each  according  to  their  resjiective  shares 

tamquam  in  heredem.     At  si  plus  quam  — against  the  heir,  by  the  civil  law,  and 

dodrantem  vel  etiam  totam  hereditatem  against  him  who   received   the   inheri- 

restituere  i-ogatus  sit,  locus  erat  Pega-  tance,  by  the  sevntits-consultiitn.  Trtbel- 

siano  senatus-consiilto,  et  heres  qui  semel  lianwn,  a,s  against  an  heir.     But  if  the 

adiei-it  hereditatem,  si  modo  sua  volun-  instituted  heir  wa^   requested    bj'   the 

tate  adierit,  sive  retinuei-it  quartam  par-  testator  to  restore  tue  whole  inheiitance, 

tein  sive  retinere  noluerit,  ipse  universa  or   more   than    three-fourths,    then   the 

onera  hereditnria  sustinebat :  sed quarta  senatHH-connultu'in  Pegas'iambm   became 

quidem    retenta,     quasi   partis   et    pro  applicable;  and  the   heir  wlio  had  once 

pai-testipulationesinterponebantur,  taui-  entered  on  the  inheritance,  pro\ided  he 
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quam  inter  partiaiium  leg-atari  urn  et 
heredem ;  ai  vei-o  totam  hereditatera 
restitueret,  eniptsB  et ,  venditie  hei-edi- 
tatis  stipulationes  interpoiiebantur.  Sed 
si  i-ecuset  scriptua  hei-es  adire  heredi- 
tateni,  ob  id  quod  dicat  eani  sibi  sus- 
pectam  esse  quasi  daninosam,  cavetur 
Pegasiano  senatus-consulto  ut,  deside- 
rante  eo  cui  restituere  rog-atus  est,  jussu 
prsetoris  adeat  et  restituat  hereditatem, 
perindeque  ei  et  in  eum  qui  recipit 
hereditatem  actiones  dai-entur  ac  jui-is 
est  ex  Trebelliano  senatus-consulto.  Quo 
casu  nullis  stipiilationibus  est  opus ; 
quia  simul  et  huic  qui  restituit  securitas 
datui",  et  actiones  hereditarise  ei  et  in 
eum  transferuntur  qui  i-ecepit  heredi- 
tatem, utroque  senatus-consulto  in  hac 
specie  concurrente. 


did  HO  voluntai-ily,  was  obliged  to  sus- 
tain all  the  charges  of  the  inhei-itance, 
whether  he  had  retained  or  liad  declined 
to  retain  his  fourth.  But,  when  the 
heir  did  retain  a  fourth  part,  the  stipu- 
lations termed  partis  et  jno  parte,  were 
entered  into,  as  between  a  legatee  of 
part  and  an  heirj  and,  when  the  heir 
did  not  retain  a  foui-th,  then  the  stipu- 
lations termed  emptcB  et  venditcB  7tei-e- 
ditatis,  weie  made  between  them.  But 
if  the  instituted  heir  refused  to  enter  on 
the  inhei-itance,  alleging  that  he  feared 
he  should  lose  by  doing  so,  it  was  pro- 
vided, by  the  senatus-cmisultwa  Peya- 
slammi,  that,  on  the  demand  of  him  to 
whom  he  had  been  requested  to  i-estoi-e 
the  inheiitance,  he  should,  under  an 
order  of  the  pi-setor,  enter  on  the  inhei-i- 
tance, and  restore  it ;  and  that  all  actions 
might  be  brought  by  or  against  hiui 
who  received  the  inhei-itance,  as  in  a 
case  falling  under  the  senatus-coTisuUum 
Ti-ehelliamim.  And  in  this  case  stipu- 
lations are  not  necessai-y,  for  the  heir, 
who  restores  the  inheritance,  is  secui-ed, 
and  all  actions  concerning  an  inhei-itance 
are  transferred  to  and  against  him  by 
whom  it  is  received,  there  being,  in  this 
instance,  a  concurent  application  of  both 
senatus-ccmsulta. 


Gai.  ii.  255-258. 


,  The  senatus-consuUu7n  TrebelUanum  was  not  abrogated  by  the  Pega- 
sianum.  They  applied  to  different  cases.  If  the  fourth  was  expressly 
reserved  to  the  heres  fiduciarius,  he  took  the  other  three  parts,  and 
immediately  restored  or  transferred  them  to  the  fideicommissarius,  who 
had  the  position  of  heo^es  fideicommissarius,  and  all  the  actions  belong- 
ing to  the  inheritance,  so  far  as  his  share  extended.  But  if  the  fourth 
was  not  reserved,  the  senatus-consuUum  Pegasianum  became  applicable. 
The  fidzcciarius  heres  retained  the  fourth,  and  the  fideicommissarius  held 
the  position  of  a  legatee.  The  he^^es  institutus  might,  however,  not 
choose  to  retain  the  fourth.  He  might  enter  on  the  inheritance,  and 
at  once  voluntarily  transfer  the  whole  to  the  fideicommissarius.  The 
jurists  were  divided  in  opinion  as  to  the  senatiis-consultum  under  which 
he  then  entered.  Gaius  thinks  it  was  under  the  Pegasianum.  (Gai. 
ii.  256.  7.)  If  he  refused  to  enter  on  the  inheritance,  the  prstor  com- 
pelled him,  by  a  power  given  in  the  senatus-consultum  Pegasianum,  and 
he  was  placed  exactly  in  the  same  position  as  if  he  had  entered  under 
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the   senatus-consicltum    TrebelUanum.     He  had  no  fourth   reserved  foi 
him ;  and  all  action  passed  at  once  to  the  fideicommissaritis 


7.  Sed  quia  stipulationes  ex  senatus- 
r.onsulto  Pegasiano  descendentes  et  ipsi 
aiitiquitati  displicuerunt ;  et  quibusdam 
casibus  captiosas  eas  homo  excels!  inge- 
nii  Papinianus  appellat,  et  nobis  in  legi- 
bus  magis  simplicitas  quam  difficultas 
placet,  ideo  omnibus  nobis  suggestis 
tarn  similitudinibus  quam  differentiis 
utriusque  senatus-consulti,  placuit,  ex- 
]>loso  senatus-consulto  Pegasiano  quod 
postea  supervenit,  omnem  auctoritatem 
Ti-ebelliano  senatus-consulto  prsstai-e, 
at'  ex  eo  tideicommissai-iae  hei-editat^s 
restituantur,  sive  habeat  heres  ex  vol- 
untate  testatoris  quai-tam,  sive  plus  sive 
minus  si^'e  nihil  penitus :  ut  tunc, 
quando  vel  nihil  vel  minus  quarta  apud 
eum,  i-emanet,  liceat  ei  vel  quartam  vel 
quod  deest  ex  nostra  auctoiitate  retinere 
vel  repetere  solutum,  quasi  ex  Trebel- 
liano  senatus-consulto  j>ro  rata  j^ortione 
actionibus  tam  in  heredem  quam  in  fidei- 
commissarium  competentibus.  Si  vero 
totam  hereditatem  sponte  restituerit, 
omnes  hereditarise  actiones  fideicom- 
missano  et  adversus  eum  comjietunt. 
Sed  etiam  id  quod  x^i'secipuum  Pegas- 
iani  senatus-consulti  faerat,  ut  quando 
i-ecusabat  heres  scriptus  sibi  datam 
hei-iditatem  adire,  necessitas  ei  impone- 
retur  totam  hereditatem  volenti  iidei- 
commissario  restituere,  et  omnes  ad  eum 
et  contra  eum  transire  actiones,  et  hoc 
transponimus  ad  senatus-consultum  Tre- 
bellianum  :  ut  ex  hoc  solo  et  necessitas 
heredi  imponatur,  si  ipso  nolente  adire 
fideicommissarius  desiderat  restitui  sibi 
hereditatem,  nullo  nee  damno  nee  com- 
modo  apud  heredem  remanente. 


7.  But,  as  the  stipulations,  which  arose 
fi'om  the  senatus-consultum  Peyas'wnit/in, 
were  displeasing  even  to  the  ancientfi, 
and  Papinian,  a  man  of  great  genius, 
considers  them  in  some  cases  as  cap- 
tious ;  and,  as  we  prefer  simplicity  to 
complicity  in  matters  of  law,  we  have 
been  pleased,  upon  compai-ing  the  points 
of  agreement  and  disagreement  in  these 
two  senxttus-consulta,  to  abrogate  the 
sen-atus-consult'Lwi  Pegaskinum,  which 
was  subsequent  to  the  senatus-consultum 
TrebelUanum,  and  to  give  an  exclusive 
authority  to  the  senattis-consultuvi  Tre- 
helUamim,  by  which  all  fideicommissaiy 
inheritances  shall  be  restored  for  the 
future,  whether  the  testator  has  given  by 
his  will  a  fourth  part  of  his  estate  to  the 
instituted  heir,  or  more,  or  less,  or  even 
nothing,  so  that,  when  nothing  is  given 
to  the  heii',  or  less  than  a  fourth  pai-t, 
he  may  be  permitted  to  retain  a  fourth, 
or  as  much  as  will  make  up  the  defi- 
ciency, by  virtue  of  our  authority,  or 
to  demand  repayment  of  it  if  he  has 
paid  it  over ;  and  actions  may  be 
brought  both  against  the  heir  and  the 
fideicommissarius  according  to  their  res- 
pective shares,  as  if  imder  the  senatus- 
consultii/m  TrebelUanum.  But,  should 
the  heir  voluntai'ily  restore  the  whole 
inheritance,  all  actions  concerning  an  in- 
heritance may  be  brought  either  by  or 
against  the  fideicomml'isariiis.  And, 
as  to  the  most  important  provision  of 
the  senat^is-consultuin  Pegasianum,  that, 
when  an  instituted  heir  refused  to  ac- 
cex">t  an  inheritance,  he  might  be  con- 
strained to  i-estore  it  to  the  fideicommis- 
sariits  if  he  demanded  it,  and  to  transfer 
all  actions  to  and  against  him,  we  have 
transferred  this  provision  to  the  senatit,^- 
coih^ultum  Trebellianu,m,  by  which  alone 
this  obligation  is  now  laid  upon  the  heir, 
when  he  himself  refuses  to  enter  on  the 
inhei-itance,  and  the  fideicommissariihs 
is  desirous  that  it  should  be  i-estored, 
the  heir  in  this  case  receiving  neither 
gain  nor  loss. 
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Justinian  unites  the  two  senatuH-conaulta  into  one,  giving  thera  the 
name  of  the  senatus-consultum  Trehellianum.  The  heir  is  to  retain  a 
fourth,  as  under  the  senatus-consuUum  PegaHianum,  but  actions  are  to  be 
brought  for  or  against  the  heir  and  the  fldelcommissarius  in  proportion 
to  their  shares,  the  Jldeicommissnrms  beijig  thus  in  loco  heredin  as  to 
his  share,  as  under  the  senatus-consultum  TrebelUanum.  If  the  heir 
would  not  enter,  then  he  was  compelled  to  do  so,  but  was  protected 
against  all  loss,  as  under  the  senatus-consultuta  Pegasianum,. 

Before  the  legislation  of  Justinian,  the  heres  could  not  redemand  the 
fourth,  if  he  had  once  paid  it  over.     (Paul.  Sent.  iv.  3.  4.) 

8.  But  it  makes  no  difference  whether 
the  heir  is  instituted  to  the  whole  inhen- 
tance,  and  is  requested  to  restore  the 
whole  or  a  i3art,  or  whether  being  insti- 
tuted to  a  part  only,  he  is  requested  to 
restore  that  entire  part,  or  a  portion  of 
it,  for  we  enjoin  that  the  same  rules  be 
observed  in  the  latter  case,  as  in  case  of 
restitution  of  the  whole . 
259. 


8.  Nihil  autem  interest,  utruni  aliquis 
ex  asse  heres  institutus  aut  totam  here- 
ditatem  aut  pro  parte  restituere,  an  ex 
parte  heres  institutus  aut  totam  earn  par- 
tem aut  pai'teni  pai-tis  i-estituere  rogatus 
sit ;  nam  et  hoc  casu  eadem  observaii 
praecipimus,  qua;  in  totius  hereditatis 
restitutione  diximus. 

Gai.  ii 

9.  Si  quis  una  aliqua  re  deducta  sive 
pi'secepta  quse  quartam  continet,  veluti 
fundo  vel  alia  re,  rogatus  sit  i-estituere 
hereditatem,  simili  modo  ex  Trebelliano 
senatus-consulto  restitutio  fiat,  jierinde 
ac  si  quarta  parte  retenta  rogatus  esset 
i-eliquam  hereditatem  restituere.  Sed 
illud  interest,  quod  altero  casu,  id  est, 
cum  deducta  sive  prsecepta  aliqua  re 
restituitur  hereditas,  in  soli<-liim  ex  eo 
senatus-consulto  actiones  transferuntur, 
et  res  quae  remanet  apud  heredem  sine 
uUo  (mere  hereditario  apud  eum  re- 
manet, quasi  ex  legato  ei  acquisita ; 
altero  vero  casu,  id  est,  cum  quarta 
parte  retenta  rogatus  est  heres  restitu- 
ere hereditatem  et  restituit,  scinduntur 
actiones,  et  pro  dodrante  quidem  trans- 
feruntur ad  iideicommissai'um,  pro  qua- 
drante  remanent  apud  heredem.  Quin 
etiam,  licet  ima  re  aliqua  deducta  aut 
prsecepta  restituere  aliquis  hereditatem 
rogatus  est,  qua  maxima  pars  heredita- 
tis contineatiir,  seque  in  solidum  trans- 
feruntur actiones,  et  secum  deliberare 
debet  is  cui  restituitur  hereditas,  an  ex- 
jiediat  sibi  restitui.  Eadem  scilicet  in- 
terveniunt,  et  si  duabus  pluribusve  de- 
ductis  prseceptisve  rebus  restitiiei'e 
hereditatem  j-ogatus  sit ;  sed  et  si  certa 


9.  If  an  heir  is  requested  by  a  testator 
to  give  up  an  inheritance, .  after  deduct- 
ing or  excepting  some  particular  thing, 
equivalent  to  a  fourth  of  the  whole,  as  a 
piece  of  land,  or  anything  else,  he  will 
give  it  up  under  the  senatus-consultum 
rre&eZZmjiWH,  exactly  as  if  he  had  been 
requested  to  restore  the  remainder  of  an 
inhei'itance,  after  i-eserving  a  fourth. 
But  there  is  this  difference,  that,  in  the 
first  case,  when  an  heir  is  requested 
to  give  up  an  inheritance,  after  deduct- 
ing or  accepting  a  particular  thing,  then, 
according  to  that  senatus-consultum,  all 
actions  are  transferred  to  and  against 
the  fideicovimissariiis,  and  what  remains 
to  the  heir  is  free  from  all  incumbrance, 
as  if  acquired  by  legacy.  In  the  second 
case,  when  an  heir  is  requested  in  gen- 
eral terms  "to  give  up  an  inheritance 
after  i-etaining  a  fourth  to  himself,  all 
actions  are  proportionably  divided  ; 
those  which  regard  the  three-fourths  of 
the  estate  being  transferred  to  the  fid^ei- 
commissarhcs,  and  those  which  regard 
the  one-fourth  to  the  heir.  And,  even  if 
an  heir  is  requested  to  give  up  an  in- 
heritance, after  making  a  deduction  or 
exception  of  some  particular  thing,  which 
comprises  the  greatest  part  of  the  whole 
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summa  deducta  prseceptave,  quae  quar- 
tam  vel  etiam  maximam  partem  heredi- 
tatis  continet,  rogatus  sit  aliqiiis  here- 
ditatem  restituere,  idem  juris  est.  Quae 
autem  diximus  de  eo  qui  ex  asse  heres 
institutus  est,  eadem  transferemus  et  ad 
eum  qui  ex  parte  heres  scriptus  est. 


D.  xxxvi.  1.  1.  16.  21 


inheritance,  all  actions  are  still  trans- 
feri'ed  to  the  fideicummissarms,  wh(\ 
ought  always,  therefore,  to  consider 
whether  it  will  be  expedient  or  not,  that 
the  inheritance  should  be  given  up  to 
him.  All  this  applies  equally,  whether 
an  heir  is  requested  to  give  up  an  in- 
heritance after  a  deduction  or  exception 
of  two,  or  more,  particular  things,  or  of 
a  cei'tain  sum  of  money,  which  may  com- 
prise a  fourth  or  even  the  greatest  part 
of  the  inheritance.  What  we  have  said 
of  an  heir,  who  is  instituted  to  the  whole 
of  an  inheritance,  applies  equally  to  one 
who  is  instituted  only  to  a  part. 

;  D.  xxxvi.  1.  30.  3. 


If  the  testator  gave  a  particular  object  to  the  heres  institutus  \Nhich 
was  equal  in  vahie  to  the  fourth  of  the  inheritance,  the  law  considered 
this  as  a  specific  legacy  given  to  the  heres.  The  fideicommissaritis  took 
the  Avhole  inheritance  except  this  part,  and  all  the  actions  of  the  whole 
inheritance  were  transferred  to  him.  Justinian  retains  this  distinction 
between  a  particular  object  being  given,  and  a  general  direction  to  re- 
tain a  fourth.  If  a  particular  object  were  given  not  equal  in  value  to  a 
fourth,  the  heir  would  retain  enough  to  complete  his  fourth ;  and  all 
actions  relating  to  the  part  so  retained  would  pass  to  him,  atid  all 
others  to  the  Jideicommissarius.     (Cod.  vi.  50.  11.) 


10.  Praeterea  ihtestatus  quoque  mori- 
turus  potest  rogare  eum,  ad  quem  bona 
sua  vel  legitimo  jure  vel  honorarid  per- 
tinere  intelligit,  ut  hereditatem  suam 
totam  partem ve  ejus,  aut  rem  aliquam, 
veluti  fundum,  hominem,  pecuniam,  ali- 
cui  restituat ;  cum  alioquin  legata  nisi 
ex  testamento  non  valeant. 

Gai.  ii.  270 ; 


10.  Moreover,  a  man  about  to  die  in- 
testate, may  request  the  person,  to 
whom  his  estate  will  pass,  either  by  the 
civil  or  praetorian  law,  to  give  up  to  a 
third  person  the  whole  inheritance,  or  a 
part  of  it,  or  any  particular  thing,  as  a 
piece  of  land,  a  slave,  oi*  a  sum  of  money. 
Legacies,  on  the  contrary,  are  only  valid 
when  given  by  testament. 

D.  xxxi,  36. 


Antoninus  Pius  extended  the  provisions  of  the  senatus-consuUaTrebel- 
lianum  and  Pegasianum  to  trusts  imposed  on  heredes  ah  intestato.  (D. 
sxxv.  2.  18.) 


11.  Eum  quoque  cui  aliquid  restitui- 
tur,  potest  rogare  ut  id  rursum  alii,  aut 
totum  aut  pro  parte,  vel  etiam  aliquid 
aliud  restituat. 


11.  A  fideicommissarius  may  also  him- 
self be  requested  to  give  up  to  another 
either  the  whole  or  a  part  of  what  he 
receives,  or  even  anything  else. 

Gai.  ii.  271. 


The  fideicommissarius,  who  was  thus  only  a  vehicle  to  pass  on  the 
inheritance  to  another  fideicommissarius,  could  not  retain  a  fourth  for 
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himself.  The  object  of  tlie  lex  Falcidia  was  merely  to  .secure  an  heir, 
Tiot  in  all  cases  to  give  a  fourth  to  the  person  who  virtually  had  the 
inheritance;  but  when  the  heir  entered  on  the  inhei-itaiice  by  order  of 
the  praetor,  then  the  fid eicommissarius  stood  iri  the  place  of  the  heir,  so 
far  as  to  be  able  to  apply  the  lex  Falcidia,  as  if  representing  the  heir, 
against  legatees,  but  not  against  a  second  fideicommissarius.  (D.  xxxvi. 
1.  63.  4.) 


12.  Et  quia  prima  iideicommissoi'uni 
cunabnla  a  fide  heredum  pendent,  et 
tarn  nomen  quam  substantiam  accepe- 
I'unt,  et  ideo  divus  Aug-ustus  ad  necessi- 
tatem  juris  ea  detraxit,  nuper  et  nos 
eumdeni  principein  superare  conten- 
dentes,  ex  facto  quod  Tribonianus,  vir 
excelsus,  qurestor  sacri  palatii  suggessit, 
constitutionem  fecimus  per  ijuam  dispo- 
suimus  :  si  testator  fidei  heredis  sui 
commisit  ut  vel  hereditatem  vel  speciale 
tideicommissum  restituat,  et  neque  ex 
scriptura  neqtie  ex  quinque  testiura  nu- 
mej'o  qui  in  tideicommissis  legitimus  ease 
noscitur,  possit  res  manifestai-i,  sed  vel 
pauciores  quam  quinque,  vel  nemo  peni- 
tus  testis  intervenerit,  tunc  sive  pater 
heredis  sive  alius  quicumque  sit  qui 
fidem  heredis  elegei-it,  et  ab  eo  restitui 
aliquid  voluerit,  si  heres  perfidia  tentus 
adimplere  hdem  recusat  negando  rem 
ita  esse  subsecutam,  si  fideicommissai-ius 
jusjurandum  ei  detulerit,  cum  prius  ipse 
de  calumnia  juraverit,  necesse  eum  ha- 
bere vel  jusjurandum  subire  quod  nihil 
tale  a  testatore  audivit,  vel  recusantem 
ad  fideicommissi  vel  universitatis  vel 
specialis  solutionem  coai-ctari,  ne  pereat 
ultima  voluntas  testatoris  fidei  heredis 
commissa.  Eadem  observari  censuimus, 
et  si  a  legatario  vel  fideicommissario  ali- 
quid similiter  relictum  sit.  Quod  si  is  a 
quo  relictum  dicitur,  confiteatur  quidem 
a  se  aliquid  relictum  esse,  sed  ad  legis 
subtilitatem  decun-at,  omnimodo  solvere 
cogendus  est. 


C.  vi. 


12.  Originally  all  fidiiciai-y  gifts  de- 
pended only  upon  the  good  faith  of  the 
heir :  whence  they  took  their  name  as 
well  as  their  ch:u-actei".  To  remedy  this, 
the  Emperor  Augustus  made  them  oVj- 
ligatory  in  law,  and  we  have  lately 
endeavored  to  suiqiass  that  pi-ince  ;  and, 
on  the  occasion  of  a  case  brought  to  our 
notice  by  the  most  eminent  Tribonian, 
the  qusestor  of  our  sacred  jialace,  we 
have  enacted  by  a  constitution,  that  if  a 
testator  has  entrusted  to  the  faith  of  his 
heir  the  restoi'ation  of  an  inheritance,  or 
any  particular  thing,  and  the  fact  can- 
not be  pi'oved  either  by  any  writing  or 
by  five  witnesses  (the  legal  number  in 
such  cases),  there  having  been  fewer,  or 
perhaps  no  witnesses  present,  then, 
whether  it  is  his  father  who  has  thus 
trusted  to  the  good  faith  of  the  heir,  and 
begged  him  to  restore  the  inheritance,  or 
whether  it  is  any  one  else,  if  the  heir 
perfidiously  refuse  to  make  the  restitu- 
tion, and  deny  the  whole  transaction, 
the  fideicoiiimissanus,  having  previously 
himself  sworn  to  his  own  good  faith,  may 
piit  the  heir  to  his  oath  :  and  thus  force 
him  either  to  deny  having  received  any 
such  trust  upon  oath,  or  to  fulfil  it, 
whether  it  relate  to  the  whole  inherit- 
ance or  to  some  particular  thing ;  and 
this  is  allowed,  lest  the  last  Irishes  of  a 
testator,  committed  to  the  faith  of  an 
heir,  should  be  defeated.  The  same 
process  may  be  adopted  against  a  lega- 
tee, or  a,  fideicoimmssarius  charged  with 
a  restitution.  And  if  any  one  so  charged 
admits  the  trust,  but  endeavors  to  shelter 
himself  in  the  subtleties  of  the  law,  he 
may  be  compelled  to  perform  his  duty. 

42  S2. 


De  calumnia  juraveo'it,  that  is,  he  must  swear  beforehand  that  he  i? 
acting  bona  fide,  and  not  inventing  a  gi-ouud  of  litigation. 
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Tit.  XXIV.     DE  SINGULIS  EEBUS   PER  FIDEICOMMIS 
SUM   RELICTIS. 


Potest  autem  qnis  etiam  singulas  res 
per  fideicommissum  relinquere,  veluti 
fundum,  hominem,  vestem,  aui-um,  ar- 
gentum,  pecuniam  numeratam ;  et  vel 
ipsum  heredem  rogare  ut  alicui  restituat, 
vel  iegatarium,  quamvis  a  legatario  le- 
gari  non  possit. 


A  person  may  also  leave  particular 
things  by  a  fideicommissum,  as  a  piece 
of  land,  a  slave,  a  garment,  gold,  silver, 
pieces  of  money ;  and  he  may  request 
either  his  heir  to  restoi'e  them,  or  a 
legatee,  although  a  legatee  cannot  be 
charged  with  a  legacy. 


Gai.  ii.  260.  271. 


1.  Potest  autem  non  solum  propriaa 
res  testator  per  fideicommissum  relin- 
quere,  sed  heredis  aut  legatarii  aut  fidei- 
commissarii  aut  cujuslibet  alterius.  Ita- 
que  et  legatarius  et  fideicommissarius 
non  solum  de  ea  i-e  rogai-i  potest,  ut  earn 
alicui  restituat  quae  ei  relicta  sit,  sed 
etiam  de  alia,  sive  ipsius  sive  aliena  sit : 
hoc  solum  observandum  est,  ne  plus 
([uisquam  rogetur  alicui  restituere,  quam 
ipse  ex  testament©  ceperit ;  nam  quod 
amplius  est,  inutiliter  relinquitur.  Cum 
autem  aliena  res  per  fideicommissum 
relinquitur,  necesse  est  ei  qui  rogatus 
est,  aut  ipsam  redimere  et  prsestare  aut 
£estimationem  ejus  solvere. 


Gai.  ii. 


1.  A  testator  may  leave  by  fideicom- 
m,issiom,  not  only  his  own  property,  but 
also  that  of  his  heir,  of  a  legatee,  of  a 
fideicommissarms,  or  of  any  other  jier- 
son  ;  so  that  a  legatee  or  fideicommissa- 
rius may  not  only  be  requested  to  give 
what  has  been  left  to  him,  but  what  is 
his  own,  or  even  what  is  the  property 
of  another.  The  only  rule  to  be  observed 
is,  that  no  one  shall  be  requested  to  re- 
stoi'e more  than  he  has  received  under 
the  testament :  for  as  to  the  excess  the 
disposition  is  ineffectual.  And,  when 
the  property  of  another  is  left  by  a  fidei- 
commissum,  the  pei'son  requested  to  re- 
store it  is  obliged  either  to  obtain  from 
the  proprietor  and  deliver  the  thing 
itself,  or  to  pay  its  estimated  value. 

261,  262. 


Ulpian  (Reg.  25,  5)  expresses  the  power  of  disposal  by  fideicommis- 
mm,  by  saying  that  everything  could  be  disposed  of  in  that  way,  that 
could  be  given  by  a  legacy  per  damnationem. 

Quod  amplius  est,  inutiliter  relinquitur.  If,  however,  the  thing  which 
the  fideicommissarius  was  to  give  belonged  to  himself,  he  was  obliged  to 
give  it,  whatever  might  be  its  value,  if  he  accepted  what  was  given  to 
him  by  the  fideicommissum,  as  he  was  considered  to  have  had  an  oppor- 
tunity of  exercising  his  judgment,  and  not  to  have  valued  his  own 
thing  more  highly  than  that  which  he  received.     (D.  xl.  5.  24.  12.) 


2.  Libertas  quoque  servo  per  fidei- 
commissum  dari  potest,  ut  heres  eum 
rogetur  manumittere,  vel  legatarius  vel 
fideicommissarius  :  nee  intei-est  utrum  de 
suo  proprio  servo  testator  roget,  an  de 
eo  qui  ipsius  heredis  aut  legatarii  vel 
etiam  extranei  sit :  itaque  et  alienus  ser- 


2.  Freedom  may  also  be  conferred 
upon  a  slave  by  a  fideicommissum :  foi 
an  heir,  legatee,  or  fideicoynmissarius 
may  be  requested  to  enfranchise  himj 
nor  does  it  signify  whether  it  is  of  his 
own  slave  that  the  testator  requests  the 
manumission,  or  of  the  slave  of  his  h<eir. 
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or  of  a  legatee,  oi-  of  a  fiti-anger ;  and 
therefore,  when  a  slave  is  not  the  te.sta- 
tor's  own  propei-ty,  he  inu.st  be  bought, 
and  enfranchised.  But,  if  the  propiietor 
of  the  slave  i-efuses  to  sell  him,  aa  he 
may,  if  he  has  taken  nothing  under  the 
testament,  yet  the  freedom  given  by  the 
fidelcomiiussutu  is  not  extinguished,  but 
deferred  only  until  it  may  be  possible  in 
the  course  of  time,  on  any  occasion  offer- 
ing of  purchasing  the  slave,  to  effect  his 
enfranchisement.  The  slave  who  is  en- 
franchised in  pursuance  of  a  fidedco/a- 
inissum,  does  not  become  the  freedinan 
of  the  testator,  although  he  was  the  tes- 
tator's own  slave,  but  he  becomes  the 
IVeedman  of  that  person  who  enfran- 
chises him.  But  a  slave  who  receives 
his  liberty  directly  fi-om  the  testament, 
becomes  the  freedman  of  the  testator, 
and  is  said  to  be  Orchuis  ;  and  no  one 
can  obtain  liberty  directly  by  testament, 
unless  he  were  the  slave  of  the  testator, 
both  at  the  time  of  the  testator's  making 
his  testament,  and  also  at  that  of  his 
death.  Liberty  is  given  directly,  when 
a  testator  does  not  request  that  freedom 
be  given  to  his  slave  by  another,  but 
gives  it  himself  by  virtue  of  his  own 
testament. 

Gai.  ii.  263-267;  C.  vii.  4.  6. 

It  was  the  opinion  of  Gains,  that  if  the  master  of  the  slave  refused 
to  sell  the  slave  for  a  reasonable  price,  the  fideicommissum  perished. 
(Gai.  ii.  265.)  Justinian,  in  accordance  with  a  rescript  of  the  Emperor 
Alexander  (C.  vii.  4.  6),  decides  that  it  is  only  delayed. 

If  a  testator  enfranchised  directly  a  slave  that  could  not  be  so  en- 
franchised, the  gift  of  liberty  would  be  as  valid  as  a  fldeicommissum. 

Orcinus,  from  Orcus  ;  because  he  is  the  freedman  of  a  dead  person. 


vus  rcilimi  et  manumitti  debet.  Quod 
si  dominus  eum  non  vendat,  si  modo 
nihil  ex  judicio  ejus  qui  reliquit  liberta- 
tem,  recepit,  n(m  statim  extinguitur  tidei- 
commissaiia  libertas  sed  diftei-tur  ;  quia 
possit  tempore  procedente,  uVjicunujue 
occasio  sei'vi  i-edimendi  fuerit,  prsestari 
libertas.  Qui  autem  ex  fideicommissi 
causa  manumittitur,  non  testatoris  fit  lib- 
ertus,  etiamsi  testatoris  servus  sit,  sed 
ejus  qui  manumittit ;  at  is  qui  directo 
testamento  liber  esse  jubetur,  ipsius  tes- 
tatoris libertus  fit,  qui  etiam  Orcinus  ap- 
pellatur.  Nee  alius  uUus  directo  ex  tes- 
tamento libei'tatem  habere  potest,  quam 
qui  utroque  tempore  testatoris  fuerit,  et 
quo  faceret  testamentum  et  quo  morere- 
tur:  dii'ecto  autem  libertas  tunc  dari 
\'idetur,  cum  non  ab  alio  servum  manu- 
mitti I'ogat,  sed  velut  ex  suo  testamento 
libertatem  ei  competere  vult. 


3.  Verba  autem  fideicommissorum  hsec 
maxime  in  usu  habentur :  peto,  rogo, 
volo,  mando,  tidei  tuse  committo.  Quae 
perinde  singula  firma  sunt,  atque  si  om- 
nia in  unum  congesta  essent. 


3.  The  terms  generally  used  in  making 
fideicommissa  are  the  following :  I  i-e- 
quest,  I  ask,  I  desire,  I  commit,  I  en- 
trust to  thy  good  faith ;  and  each  of 
them  is  of  as  much  force  separately  as 
all  of  them  placed  together. 


Gai.  ii.  249. 

The  expressions  by  which  a  fldeicommissum  was  created  were  quite 
Immaterial,  provided  that  the  wishes  of  the  testator  could  be  ascer- 
tained. 
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Tit.  XXV.     DE   CODICILLIS. 


Ante  August!  tempora  constat  codi- 
cillorum  jus  non  fuisse,  sed  primus  Lu- 
cius Lentulus,  ex  cujus  persona  etiam 
tideicommissa  coeperunt,  codicillos  in- 
ti-oduxit.  Nam  cum  decederit  in  Africa, 
scripsit  codicillos  testamento  contirma- 
tos,  quibus  ab  Augusto  petiit  per  fidei- 
commissum  ut  facerit  aliquid  ;  et  cum 
divus  Augustus  voluntatem  ejus  imples- 
set,  deinceps  I'eliqui  ejus  auctoi-itatem 
secuti  tideicommissa  prsestabant,  et  filia 
Lentuli  legata  quse  jure  non  debebat, 
solvit.  Dicitur  autem  Augustus  convo- 
casse  prudentes,  inter  quos  Trebatium 
quoque  cujus  tunc  auctoi'itas  maxima 
erat,  et  quaesisse  an  posset  hoc  recipi, 
nee  absonans  a  juris  ratione  codicillorum 
usus  esset;  et  Trebatium  suasisse  Au- 
gusto, quod  dicerit  utilissimum  et  neces- 
sai'ium  hoc  civibus  esse  projiter  magnas 
et  longas  peregrinationes  quae  apud  ve- 
neres fuissent,  ubi  si  quis  testamentum 
facere  non  posset,  tamen  codicillos  posset. 
Post  qiiae  tempora  cum  et  Labeo  codicil- 
los fecisset,  jam  nemini  dubium  erat 
quin  codicilli  jure  Optimo  admitterentur. 


Codicils  were  certainly  not  in  use 
before  the  i-eign  of  Augustus  ;  for  Lu- 
cius Lentulus,  to  whom  the  origin  of 
fideicomniissa  may  be  traced,  was  the 
first  who  introduced  codicils.  When 
dying  in  Africa,  he  wrote  several  codicils, 
which  were  confirmed  by  his  testament ; 
and  in  these  he  i-equested  Augustus  by 
a  Jideicuminisswn  to  do  something  for 
him.  The  emperor  complied  with  the 
request,  and  many  other  persons,  follow- 
ing his  example,  discharged  Jldeicam- 
inissa  committed  to  them ;  and  the 
daughter  of  Lentulus  paid  debts,  which 
in  strictness  of  law  were  not  due  from 
her.  It  is  said,  that  Augustus,  having 
called  togethei"  upon  this  occasion  persons 
leai-ned  in  the  law,  and  among  others 
Trebatius,  whose  opinion  was  of  the 
greatest  authority,  asked  whether  codi- 
cils could  be  admitted,  and  whether 
they  were  not  I'epugnant  to  the  principles 
of  law.  Trebatius  advised  the  emperor 
to  admit  them,  as  they  wei-e  most  conve- 
nient and  necessary  to  citizens,  on  ac- 
count of  the  great  and  long  journeys 
which  they  were  frequently  obliged  to 
take,  during  which  a  man  who  coiild  not 
make  a  testament,  might  be  able  to  make 
codicils.  And  subsequently,  Labeo  him- 
self having  made  codicils,  no  one  after- 
wards doubted  their  perfect  validity. 


Codicilli  were  small  tablets  on  which  memorandums  or  letters  were 
written.  A  testator  might  naturally  address  a  short  letter  giving  short 
directions  to  his  heir.  When  fideicommissa  came  to  be  enforced,  these 
letters  or  directions  were  enforced  as  creating  Jideicommissa.  As  under 
the  Roman  law  a  testator  could  make  no  alteration  in  his  testament 
without  making  an  entirely  new  testament,  the  use  of  codicils  was 
obviously  great.  Codicils  might  be  made  without  there  being  any  testa- 
ment at  all.  They  were  then  directions  addressed  to  the  heo^edes  ab  intes- 
tak).  But  if  there  was  a  testament,  they  were  always  considered  as 
attached  to  it :  if  the  testamentary  dispositions  failed,  they  failed  also, 
and  all  their  provisions  were  taken  with  reference  to  the  time  when  the 
testament  was  made.     (D.  xxix.  7.  2.  2.  and  8.  2.) 

A  testator  by  inserting  an  express  clause  to  that  effect,  termed  by 
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commentators  clausula  eodicillaris,  might  provide  that  his  testament,  if 
invalid  as  a  testament,  should  take  effect  as  a  codicil,  or,  to  speak  more 
accurately,  as  codicils,  for  the  word  was  generally  used  in  the  plural. 
As  to  Labeo  and  Trebatius,  see  Introd.  sec.  20. 


1.  Non  tantum  autem  testamento  facto 
jiotest  quis  codicillos  facere,  sed  intes- 
tato  quis  decedens  fideicommittere  codi- 
cillis  potest.  Sed  cum  ante  testamentum 
factum  codicilli  facti  erant,  Papinianus 
ait  non  aliter  vires  habere,  quam  si 
speciali  postea  voluntate  contirmentur ; 
sed  divi  Severus  et  Antoninus  rescrip- 
serunt,  ex  iis  codicillis  qui  testamentum 
praecedunt,  posse  fideicommissum  peti, 
si  appareat  eum  qui  postea  testamentum 
fecit,  a  voluntate  quam  codicillis  ex- 
presserat,  non  recessisse. 


1.  Not  only  a  pei-son  who  has  already 
made  his  testament,  may  make  codicils, 
but  even  a  person  dying  intestate  may 
create  fideicommissa  by  codicils.  But 
when  codicils  are  made  before  a  testa- 
ment, they  cannot  take  eflfect,  according 
to  Papinian,  unless  confii-med  by  a 
special  disposition  in  the  testament. 
But  the  Emperors  Severus  and  Antoni- 
nus have  decided  by  rescript,  that  a 
thing,  left  in  trust  by  codicils,  made 
before  a  testament,  may  be  demanded 
by  the  fideicwnniissariTis,  if  it  appeal's 
that  the  testator  has  not  abandoned  the 
intention  which  he  at  first  expressed  in 
the  codicils. 


Gai.  ii.  270. 

There  was  a  distinction  between  codicils  confirmed  by  .testament, 
and  those  not  so  confirmed  ;  for  if  codicils  were  confirmed  by  testa- 
ment, their  provisions  could  operate  to  give  legacies  or  appoint  a  tutor, 
and  not  only  to  create  fideicommissa.  A  testator  could,  by  anticipa- 
tion, confirm  in  his  testament  any  codicils  he  might  thereafter  make. 
(D.  xlix.  7.  8.) 


2.  Codicillis  autem  hereditas  neque 
dari  neqiie  adimi  potest,  ne  confundatur 
jus  testamentorum  et  codicillorum  ;  et 
ideo  nee  exheredatio  scribi.  Directo 
autem  hereditas  codicillis  neque  dari 
neque  adimi  potest;  nam' per  fideicom- 
missum hereditas  codicillis  jure  relin- 
quitur.  Nee  conditionem  heredi  insti- 
tuto  codicillis  adjicere  neque  substituere 
directo  potest. 


Gai.  ii.  273 ; 


2.  An  inheritance  can  neither  be 
given  or  taken  away  by  codicils,  as  the 
different  effect  of  testaments  and  codicils 
would  be  thereby  confounded,  and  of 
coui-se,  therefore,  no  heir  can  be  disin- 
hei'ited  by  codicils.  But  it  is  only  direct- 
ly that  an  inheritance  can  neither  be 
given  nor  taken  away  by  codicils,  for  it 
may  be  legally  disposed  of  in  codicils  by 
means  of  a  fideicommissum.  Nor,  again, 
can  a  condition  be  imposed  on  the  insti- 
tution of  an  heir,  nor  a  direct  substitu- 
tion be  made,  by  codicils. 
D.  xxix.  7.  6. 


3.  Codicillos  autem  etiam  plures  quis  3.  A  person  may  make  several  codi- 
facere  potest,  et  nullam  solemnitatem  cils,  and  they  requii-e  no  solemnitv  ic 
ordinationis  desiderant.  their  form. 

D.  xxix.  7.  6.  1. 
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Codicils  were  not  originally  subjected  to  any  rules  determining  the 
mode  in  which  they  were  made.  But  by  a  constitution  of  Theodosius, 
added  to  by  Justinian,  they  were  to  be  made  uno  cont&xtu,  in  presence 
of  five  witnesses,  and  the  witnesses  were  to  subscribe  them.  If  codi- 
cils were  not  so  made,  then  the  fideicommissarius  could,  after  having 
sworn  to  his  own  good  faith,  call  on  the  heir  to  deny  them  on  oath. 
(C.  vi.  36.  8.) 


LIBBR  TERTIUS. 


Tit.  I.     DE  HEREDITATIBUS  QU^  AB  INTESTATO 
DEFERUNTER. 

Intestatus  decedit,  qui  aut  omnio  tes-        A  person  dies  intestate,  wlio  either  has 
tamentiim  non  fecit,  aut  non  jure  fecit ;    made  no  testament  at  all,  or  has  made 
aut  id  quod  fecerat  ruptum  irritumve    one  not  legally  valid ;  or  if  the  testament 
factum  est,  aut  nemo  ex  eo  heres  extitit.     he  has  made  is  revoked,  or  made  use- 
less ;  or  if  no  one  becomes  heir  under  it 

D.  xxxviii.  16.  1. 

If  a  person  died  without  a  testament,  the  law  regulated  the  succes- 
sion to  the  inheritance.  So  also  it  did,  if  he  left  a  testament  that  was 
fatally  defective  in  form  {non  jure  factum),  or  if  his  testament  was 
revoked,  or,  in  the  language  of  Roman  law,  broken  {ruptum),  or  if  it 
was  set  aside  as  inofficious,  or  made  useless  by  a  change  of  status  in 
the  testator  {irritum),  or  if  no  heir  would  accept  the  inheritance 
under  it. 

If  there  was  no  testament  to  determine  the  succession,  the  law  of  the 
Twelve  Tables  gave  the  inheritance  first  to  the  sui  hei^edes,  who  were 
also  necessarii  heredes,  that  is,  could  not  refuse  to  accept  the  inheritance  ; 
then  to  the  agnati;  and  then,  if  the  deceased  was  a  member  of  a  gem, 
to  the  gentiles.  In  default  of  agnati,  the  praetor  called  to  the  inheri- 
tance the  cognati,  or  blood-relations.  (See  Introd.  sec.  45.)  Perhaps 
the  succession  of  gentiles  lasted  to  a  time  later  than  that  of  this  praeto- 
rian succession  of  the  cognati ;  but,  at  any  rate,  it  did  not  outlast  the 
Republic,  and,  therefore,  speaking  of  the  times  when  we  are  most 
familiar  with  Roman  law,  we  may  say  that  the  succession  was  given 
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first  to  the  sui  heredes,  then  to  the  agnati,  then  to  the  cognati.  But  some 
complication  was  introduced  into  the  rules  of  succession,  by  certain 
classes  of  persons  being,  by  different  changes  in  the  law,  raised  from 
the  rank  of  agnati  to  that  of  sui  heredes,  and  from  the  rank  of  cognati  to 
that  of  agnati.  These  changes  are  not,  however,  very  difficult  to  fol- 
low, if  we  divide  them  according  as  they  were  effected,  (1)  by  the  pr«- 
tor,  (2)  by  senatus-consulta,  and  Imperial  enactments  previous  to  Justin- 
ian, ■  (3)  by  Justinian  himself.  The  first  Title  treats  of  the  succession 
of  sui  heredes,  and  of  those  ranked  among  the  sui  heredes  ;  the  second 
and  two  following  Titles  treat  of  the  succession  of  agnati,  and  of  those 
ranked  among  agnati.  At  the  end  of  this  Title  will  be  found  a  short 
summary  of  the  changes  in  the  law  relative  to  the  succession  of  sui  here- 
des :  at  the  end  of  the  fourth  Title  one  will  be  found  of  the  changes 
relative  to  the  succession  of  agnati. 

Justinian  altered  the  whole  mode  of  succession  to  intestates  by  the 
118th  and  127th  Novels.  This  change,  being  effected  several  years 
after  the  publication  of  the  Institutes,  should  not  be  allowed  to  inter- 
fere with  the  consideration  of  the  law  of  succession  existing  when  the 
Institutes  were  published.  But  as  it  is  too  remarkable  and  too  well 
known  a  part  of  Justinian's  legislation  to  remain  wholly  unnoticed,  a 
short  account  of  it  will  be  given  at  the  end  of  the  ninth  Title,  which 
closes  the  part  of  the  Institutes  treating  of  successions  ah  intestato. 

1.  Intestatorum  autem  hereditates  ex  1.  The  inheritances  of  intestates,  by 
lege  duodecim  tabularum  primum  ad  the  law  of  the  Twelve  Tables,  belong  in 
suos  heredes  pertinent.  the  first  place  to  the  sui  heredes, 

Gai.  iii.  1. 

2.  Sui  autem  heredes  existimantur,  2.  And,  as  we  have  observed  before, 
ut  et  supra  diximus,  qvii  in  potestate  those  are  sui  hei'edes  who,  at  the  death 
morientis  fuerint,  veluti  filius  filiave,  of  the  deceased,  were  under  his  power  ; 
nepos  neptisve  filio,  pronepos  pronep-  as  a  son  or  a  daua^hter,  a  grandsoa  or  a 
tisve  ex  nepote  ex  filio  nato  progna-  granddaughter  by  a  son,  a  great-grand- 
tus  prognatave ;  nee  interest  utrum  nat-  son  or  great-granddaughter  by  a  grand- 
urales  sint  liberi  an  adoptivi.  Quibus  son  of  a  son  ;  nor  does  it  make  any 
connumerari  necesse  est  etiam  eos  qui  difference  whether  these  children  are 
ex  legitimis  quidem  matrimoniis  non  natural  or  adopted.  "We  must  also  reck- 
sunt  progeniti,  curiis  tamen  civitatum  on  among  them  those,  who,  though  not 
dati,  secundum  divalium  constitutionum  born  in  lawful  wedlock,  nevertheless, 
quse  super  his  positse  sunt  tenorem,  according  to  the  tenor  of  the  imperial 
heredum  suorum  jura  nanciscuntur ;  constitutions,  acquire  the  rights  of  sui 
necnon  eos  quos  nostrse  amplexs;  sunt  heredes  by  being  presented  to  the  curicB 
constitutiones  per  quas  jussimus,  si  quis  of  their  cities ;  as  also  those  to  whom  our 
muherem  in  suo  contubernio  copulaverit,  own  constitutions  refer,  which  enact 
non  ab  initio  affectione  maritali,  eam  ta-  that,  if  any  person  has  lived  with  a  wo- 
men cum  qua  poterat  habere  conjugium,  man  not  originally  intending  to  marry 
et  ex  ea  liberos  sustulerit,  postea  vero  her,  but  whom  he  is  not  prohibited  to 
aftectione  pi'ocedente  etiam  nuptialia  in-  marry,  and  shall  have  children  by  her. 
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and  shall  aftenvardH,  feeling^  towards 
her  the  affection  of  a  huHVjand,  ent/;r  int<i 
an  act  of  mari-iage  with  her,  and  have 
hy  her  sons  or  daughters,  not  only  those 
born  after  the  settlement  of  the  dowi-y 
shall  be  legitimate,  and  in  the  power  of 
their  father,  but  also  those  boi-n  before, 
who  gave  occtusion  to  the  legitimacy  of 
the  childi-en  born  after.  And  this  law 
shall  obtain,  although  no  children  are 
bora  subsequent  to  the  making  of  the 
act  of  dowry,  or  those  born  are  all 
dead.  But  a  grandson  o}'  granddaughtei', 
a  great-grandson  or  great-granddaugh- 
ter, is  not  reckoned  among  the  sui  htredt.'i, 
unless  the  person  preceding  them  in 
degree  has  ceased  to  be  under  the  power 
of  the  ascendant,  either  by  death,  or 
some  other  means,  as  by  emancipation. 
For,  if  a  son,  when  the  grandfather  died, 
was  under  the  power  of  his  father,  the 
grandson  cannot  be  s^ms  heres  of  his 
grandfather ;  and  so  with  regard  to  all 
other  descendants.  Posthumous  chil- 
dren, also,  who  would  have  been  under 
the  power  of  their  father,  if  they  had 
been  born  in  his  liftinie,  are  sui  heredes. 

Gai.  iii.  1,  2;  C.  v.  27.  3.  10,  11. 

The  sui  heredes  were  the  children,  whether  natural,  adoptive,  or 
made  legitimate  (see  Bk.  i.  Tit.  10.  13),  in  the  power  of  the  deceased 
at  the  time  of  his  death.  We  must  not  confuse  persons  made  sui 
heredes  by  the  later  legislation,  as  these  legitimated  children  were, 
with  those  permitted  to  rank  with  sui  heredes. 


strumenta  cum  ea  fecei-it,  et  filios  vel 
filias  habuerit,  non  solum  eos  liberos  qui 
l)ost  dotem  editi  sunt,  justos  et  in  potes- 
tate  patris  esse,  sed  etiam  antenores  qui 
et  iis,  (lui  postea  nati  sunt,  occasionem 
legitimi  nominis  prsestiterunt.  Quod  ob- 
tinere  censuimus,  etiam  si  non  pi-ogeniti 
fuerint  post  dotale  instrumentum  con- 
fectum  liberi,  vel  etiam  nati  ab  hac  luce 
fuerint  subtracti.  Ita  demum  tamen 
nepos  neptisve,  pronepos  pronejitisve, 
suorum  heredum  numero  sunt,  si  pr£e- 
cedens  persona  desierit  in  potestate 
parentis  esse,  sive  morte  id  acciderit, 
sive  alia  ratione,  veluti  emancipatione : 
nam  si  per  id  tempus  quo  quis  morere- 
tur,  filius  in  jiotestate  ejus  sit,  nepos  ex 
60  suus  heres  esse  non  potest ;  idque  et 
in  ceteris  deinceps  liberorum  personis 
dictum  intelligimus.  Postumi  quoque, 
qui  si  vivo  parente  nati  essent,  in  potes- 
tate ejus  futuri  forent,  sui  heredes  sunt. 


3.  Sui  autem  etiam  ignorantes  fiunt 
heredes,  et  licet  furiosi  sint,  heredes 
possunt  existere,  quia  quibus  ex  causis 
ignorantibus  nobis  acquiritur,  ex  his 
causis  et  furiosis  acquii'i  potest.  Et 
statim  morte  parentis  quasi  continuatur 
dominium,  et  ideo  nee  tiitons  auctori- 
tate  opus  est  pupillis,  cum  etiam  igno- 
rantibus aquiratur  suis  heredibus  here- 
ditas ;  nee  curatoris  consensu  acquiritur 
furioso,  sed  ipso  jure. 


D.  XXXV 


3.  JSui  Jieredefi  may  become  heirs,  with- 
out their  knowledge,  and  even  though 
insane ;  for  in  every  case  in  which  in- 
heiitances  may  be  acquired  without  our 
knowledge,  they  may  also  be  acquireil 
by  the  insane.  At  the  death  of  the 
father,  ownership  in  an  inheritance  is  at 
once  continued  ;  accordingly,  the  author- 
ity of  a  tutor  is  not  necessai-y,  as  inheri- 
tances may  be  acquired  by  sid  herede^s 
without  their  knowledge :  neither  does 
an  insane  person  acquire  by  assent  of 
his  curator,  but  by  opei-ation  of  law. 

iii.  16.  14. 


Directly  the  succession  ah  intestato  commenced,  which  it  did  when 
the  deceased  died  if  there  was  no  testament,  and  as  soon  as  it  was 
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ascertained  that  the  testament  was  ineffectual  if  a  testament  had 
been  made,  the  suus  heres  became  at  once  heir  without  any  act  of  his 
own.  We  may,  however,  apply  here  what  we  have  already  said  of  the 
power  to  abstain  altogether  from  the  inheritance  given  him  by  the 
praetor.     (See  Bk.  ii.  Tit.  19.  2.) 


4.  Interdum  autem,  licet  in  potestate 
pai'entis  mortis  tempoi-e  suus  hei-es  non 
fuerit,  tamen  suus  heres  parenti  efficitur, 
veluti  si  ab  hostibus  reversus  quis  fuerit 
post  mortem  patris ;  jus  enim  postliniinii 
hoc  facit. 

5.  Per  contrarium  evenit  ut,  licet  quis 
in  familia  defuncti  sit  mortis  tempore, 
tamen  suus  heres  non  fiat,  veluti  si  post 
mortem  suam  pater  judicatis  fuerit  per- 
duellionis  reus,  ac  per  hoc  memoria 
ejus  damnata  fuerit :  suum  enim  here- 
dem  habere  non  potest,  cum  tiscus  ei 
succedit ;  sed  potest  dici  ipso  jure  suum 
heredem  esse,  sed  desinere. 


4.  But  sometimes  a  child  becomes  a 
Sims  heres,  although  he  was  not  under 
power  at  the  death  of  his  parent;  as 
when  a  person  retui-ns  from  captivity 
after  the  death  of  his  father.  He  is 
then  made  a  suus  heres  by  the  jus  post- 
U')ni7iii. 

5.  On  the  contrary,  it  may  happen 
that  a  child  who,  at  the  death  of  his 
parent,  was  under  his  powei",  is  not  his 
sutis  heres :  as  when  a  parent,  after  bis 
decease,  is  adjudged  to  have  been  g-uilty 
of  treason,  and  his  memory  is  thus  made 
infamous.  He  can  then  have  no  suus 
heres,  as  it  is  the  fiscus  that  succeeds  to 
his  estate.  In  this  case  it  may  be  said 
that  there  has  in  law  been  a  suus  heres, 
but  that  he  has  ceased  to  be  so. 


D.  xxxviii.  16.  1.  3. 


As  a  general  rule,  if  the  accused  died  before  conviction,  the  prose- 
cution was  at  an  end.  His  succession  went  to  his  heirs  by  testament 
or  in  law.  But  to  this  there  w^as  one  exception.  If  a  person  charged 
with  perduellio  (treason  against  the  state  or  emperor)  died  before  con- 
viction, the  prosecution  was  continued,  and  if  he  was  found  guilty,  his 
memory  was  said  to  be  condemned  (memoria  damnata  fuit),  and,  his 
sentence  having  a  retrospective  effect,  his  property  was  confiscated 
exactly  as  if  he  had  been  condemned  in  his  lifetime. 


6.  Cum  filius  filiave  et  ex  altero  filio 
nepos  nejitisve  existunt,  pariter  ad  here- 
ditatem  avi  vocantur,  nee  qui  gradu 
proximior  est,  ulteriorem  excludit : 
Bequum  enim  esse  videtur  nepotes  nep- 
tesque  in  patris  sui  locum  succedere. 
Pari  ratione,  et  si  nepos  neptisve  sit  ex 
filio,  et  ex  nepote  pronepos  jironeptisve, 
simul  vocantur.  Et  quia  placuit  nepotes 
neptesque,  item  pronepotes  et  proneptes 
in  parentis  sui  locum  succedere,  con- 
veniens esse  visum  est  non  in  capita  sed 
in  stirpes  hereditatem  dividi,  ut  filius 
partem  dimidiam  hereditatis  habeat,  et 
ex  altero  filio  duo  pluresve  nepotes  alte- 


6.  A  son,  or  a  daughter,  and  a  grand- 
son or  granddaughter  by  another  son, 
are  called  equally  to  the  inheritance ; 
nor  does  the  nearer  in  degi-ee  exclude 
the  more  remote ;  for  it  seems  just  that 
grandsons  and  gi'anddaughters  should 
succeed  in  the  place  of  their  father. 
For  the  same  reason,  a  grandson  or 
granddaughter  by  a  son,  and  a  great- 
grandson  or  great-granddaughter  by  a 
grandson,  are  called  together.  And 
since  grandsons  and  granddaughters, 
great-grandsons  and  great-granddaugh- 
ters, succeed  in  place  of  their  parent,  it 
appeared    to    follow    that    inheiitancea 
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ram  dimidiam.  Item,  si  ex  duobus  filiis  should  not  be  divided  ^Jer  cainta,  but  per 
nepotes  neptesve  extant,  ex  altero  unus  stirpes;  so  that  a  son  should  pr)S8e3s 
fovte  aut  duo,  ex  altei-o  tres  aut  quatuor,  one  half,  and  the  grandchildren,  whether 
ad  unum  aut  duos  diraidia  pars  perti-  two  or  more,  of  another  son.  the  other 
neat,  ad  tres  vel  quatuor  altera  dimidia.     half  of  an  inheritance.     So,  where  there 

are  grandchildren  by  two  sons,  one  or 
two  perhaps  by  the  one,  and  three  or 
four  by  the  other,  the  inheritance  will 
belong,  half  to  the  grandchild  f>r  the  two 
grandchildren  by  the  one  son,  and  half 
to  the  three  or  four  grandchildi'en  by 
the  other  son. 

Gai.  iii.  7,  8. 

The  expressions  *  dividing  per  stirpes  andper  capita '  may  be  rendered, 
dividing  by  the  '  stock '  and  '  by  the  head.'  An  inheritance  is  divided 
'  by  the  head '  when  each  head  or  person  of  those  who  take  has  an  equal 
share  in  it ;  it  is  divided  '  by  the  stock '  when  one  share  is  distributed 
among  all  who  are  descended  from  one  stock,  i.e.  are  descended  from 
the  person  who  would,  if  he  had  been  living,  have  taken  the  whole  share. 


7.  Cum  autem  quaeritur  an  quis  auus 
heres  existere  possit,  eo  tempore  quaeren- 
dum  est  quo  certum  est  aliquem  sine  tes- 
tamento  decessisse,  quod  accidit  et  des- 
tituto  testamento.  Hac  ratione,  si  filius 
exheredatus  fuerit  et  extraneus  heres 
institutus,  et  filio  mortuo  postea  certum 
fuerit  heredem  institutum  ex  testamento 
non  fieri  heredem,  aut  quia  noluit  esse 
heres  aut  quia  non  potuit,  nepos  avo 
suus  heres  existet ;  quiaquo  tempore  cer- 
tum est  intestatum  decessisse  patrem- 
familias,  solus  invenitur  nepos :  et  hoc 
certum  est. 


7.  When  it  is  asked,  whether  such  a 
person  is  a  si.ms  heres,  we  must  look  to 
the  time  at  which  it  was  certain  that  the 
deceased  died  without  a  testament,  in- 
cluding therein  the  case  of  the  testament 
being  abandoned.  Thus,  if  a  son  is  dis- 
inherited and  a  stranger  is  instituted 
heir,  and  after  the  death  of  the  son  it 
becomes  certain  that  the  instituted  heir 
will  not  be  heir,  either  because  he  is  un- 
willing or  unable  to  be  so,  in  this  case 
the  gi'andson  of  the  deceased  becomes 
the  suus  heres  of  his  grandfather  ;  for,  at 
the  time  when  it  was  certain  that  the 
deceased  died  intestate,  there  exists  only 
the  grandchild,  and  of  this  there  can  be 
no  doubt. 


D.  xxx\'iii.  16.  1.  8  ;  D.  xxxviii.  6,  7. 


8.  Et  licet  post  mortem  avi  natus  sit, 
tamen  avo  vivo  conceptus,  mortuo  patre 
ejus  posteaque  deserto  avi  testamento, 
suus  heres  efRcitur.  Plane,  si  et  con- 
ceptus et  natus  fuerit  post  mortem  avi, 
mortuo  patre  suo  desertoque  postea  avi 
testamento,  suus  heres  non  existit,  quia 
nullo  jui'e  cognationis  patrem  sui  patris 
tetigit :  sic  nee  ille  est  inter  liberos  avi, 
quem  filius  emancipatus  adoptaverat. 
Hi   autem,   cum  non   sint  quantum  ad 


8.  And  although  a  child  is  bom  after 
the  death  of  his  grandfather,  yet,  if  he 
was  conceived  in  the  lifetime  of  his 
grandfather,  he  will,  if  his  father  is  dead, 
and  his  grandfather's  testament  is  aban- 
doned, become  the  suus  heres  of  his 
grandfather.  But  a  child  both  conceived 
and  bom  after  the  death  of  his  grand- 
father, could  not  become  the  suits  here.'t, 
although  his  father  should  die  and  the 
testament  of  his  gi-andfather  be  aban- 
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hereditatem  liberi,  neque  bonorum  pos- 
sessionem petei-e  possunt  quasi  proximi 
cognati.    Hsbc  de  suis  heredibus. 


doned  ;  because  he  was  never  allied  to 
his  grandfather  by  any  tie  of  relation- 
ship. Neither  is  a  person  adopted  by 
an  emancipated  son  to  be  reckoned 
among-  the  children  of  the  father  of  his 
adoptive  father.  And  not  only  are  these 
adoptive  children  of  an  emancipated  son 
incapable  of  taking-  the  inheiitance  as 
childi-en  of  the  deceased  grandfather, 
but  they  cannot  demand  possession  of 
the  goods  as  the  nearest  cognati.  Thus 
much  concerning  sui  heredes. 

D.  xxxviii.  16.  6,  7. 


9.  Emancipati  autem  liberi  jure  civili 
nihil  juris  habent :  neque  enim  sui  here- 
des sunt,  quia  in  potestate  parentis  esse 
desierunt,  neque  uUo  alio  jure  per  legem 
duodecim  tabularum  vocantur  ;  sed  prae- 
tor naturali  sequitate  motus  dat  eis  bono- 
inim  possessionem  unde  liberi,  perinde 
ac  si  in  potestate  parentis  tempore  mor- 
tis fiiissent,  sive  soli  sint,  sive  cum  suis 
heredibus  concurrant.  Itaque  duobus 
liberis  extantibus,  emancipate,  et  qui 
tempore  mortis  in  potestate  fuerit,  sane 
quidem  is  qui  in  potestate  fuerit,  solus 
jure  civili  heres  est,  id  est,  solus  suus 
heres  est;  sed  cum  emancipatus  bene- 
ticio  praetoris  in  partem  admittitur, 
evenit  ut  suus  hei-es  pro  parte  heres  fiat. 


9.  Emancipated  children  by  the  civil 
law  have  no  right  to  the  inheritance  of 
their  father  ;  being  no  longer  under  the 
power  of  their  parent,  they  are  not  his 
sui  herdes,  nor  are  they  called  to  inherit 
t)y  any  other  right  under  the  law  of  the 
Twelve  Tables.  But  the  praetor,  obey- 
ing natural  equity,  grants  them  the 
possession  of  goods  called  unde  liberi,  as 
if  they  had  been  under  the  power  of 
their  father  at  the  time  of  his  death,  and 
this,  whether  they  stand  alone,  or  whethei" 
there  are  also  others,  who  are  sui  herdes. 
Thus,  when  there  are  two  children,  one 
emancipated,  and  the  other  under  power 
at  his  father's  death,  the  latter,  by  the 
civil  law,  is  alone  the  heir,  and  alone  the 
suv^  heres  :  but,  as  the  emancipated  son, 
by  the  indulgence  of  the  praetor,  is  ad- 
mitted to  his  share,  the  S2iits  heres  be- 
comes heir  only  of  a  part 

Gai.  iii.  19.  25,  26 ;  D.  xxxviii.  6.  1. 

Not  only  emancipated  children,  but,  if  they  themselves  were  dead, 
their  children  conceived  after  the  emancipation,  had  the  possessio  hono- 
rum  given  them  by  the  praetor  (D.  xxxvii.  4.  5.  1.) ;  and  a  grandchild 
conceived  before  the  emancipation,  and  who  remained  in  the  power  of 
the  grandfather,  was  allowed  to  succeed  to  the  inheritance  of  the  eman- 
cipated son.  The  praetor  could  not  give  these  persons  the  title  of '  heir,' 
as  that  only  belonged  to  those  who  received  it  from  the  jus  civile  ;  but 
he  gave  them  possessio  honorum  for  part  of  the  inheritance  {pro  parte). 
If  the  emancipated  son  had  children  who  remained  in  the  power  of  the 
emancipator,  he  shared  the  inheritance  with  them,  instead  of  exclud- 
ing them.  (D.  xxxvii.  8.  1.  pr.  1.)  Emancipated  children  were,  how- 
ever, obliged  to  bring  into,  and  add  to,  the  inheritance  all  the  property 
they  themselves  possessed  at  the  time  of  the  father's  death  {collatio  bono- 
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rum)  ;  because,  if  they  had  remained*  in  the  family,  all  that  they  had 
acquired  would  have  been  acquired  for  the  paterfamilias,  and  thus  have 
formed  part  of  the  inheritance ;  and  a  married  daughter  succeeded  as 
heres  sua  had  to  bring  into  the  inheritance  her  dowry  {collatio  fMis).  (C. 
vi.  20.  4.)  When  a  person,  after  a  capitis  deminutio,  was  restitulus  in 
integrum,  he  also  had  the  possessio  bonorum  given  him,  and  received 
what  he  would  have  had  if  his  disability  had  not  prevented  him  from 
succeeding  as  suus  heres.     (D.  xxxvii.  4.  1.  9.) 


10.  At  hi  qui  emancipati  a  parente  in 
adoptionem  se  dederunt,  non  admittun- 
tur  ad  bona  naturalis  patris  quasi  liberi, 
si  modo  cum  is  moreretur  in  adoptiva 
familia  sint ;  nam  vivo  eo  mancipati  ab 
adoptivo  patre,  perinde  admittuntur  ad 
bona  naturalis  patris,  ac  si  emancipati 
ab  ipso  essent,  nee  umquam  in  adoptiva 
familia  fuissent ;  et  convenientur,  quod 
ad  adoptivum  patrem  pertinet,  extra- 
neorum  loco  esse  incipiunt.  Post  mor- 
tem vero  naturalis  patris  emancipati  ab 
adoptivo,  et  quantum  ad  hunc  seque  ex- 
traneoi'um  loco  fiunt,  et  quantum  ad 
naturalis  parentis  bona  pertinet,  nihilo 
ma^is  liberorum  gradum  nanciscuntur  : 
quod  ideo  sic  placuit,  quia  iniquum  ei-at 
esse  in  potestate  patris  adoptivi,  ad  quos 
bona  naturalis  patris  pertinerent,  utrum 
ad  Uberos  ejus  an  ad  agnatos. 


D.  xxxviii.  16.  4 ; 


10.  But  those,  who  after  emancipation 
Jiave  given  themselves  in  adoption,  are 
not  admitted  as  children  to  the  possession 
of  the  effects  of  their  natural  father,  that 
is,  if,  at  the  time  of  his  death,  they  are 
still  in  their  adoptive  family.  But  if,  in 
the  lifetime  of  their  natural  father,  they 
have  been  emancipated  by  their  adop- 
tive father,  they  are  then  admitted  to 
receive  the  g-oods  of  their  natural  father 
exactly  as  if  they  had  been  emancipated 
by  him,  and  had  never  entered  into  the 
adoptive  family.  Accoi-dingly,  with  re- 
gard to  their  adoptive  father,  they  be- 
come fi'om  that  moment  strangers  to 
him.  But  if  they  are  emancipated  by 
their  adoptive  father  after  the  death  of 
their  natural  father,  they  are  equally 
considered  as  strangers  to  their  adoptive 
father ;  and  yet  do  not  gain  the  position 
of  children  with  regard  to  the  inherit- 
ance of  their  natural  father.  This  has 
been  so  laid  down,  because  it  was  un- 
reasonable that  it  should  be  in  the 
power  of  an  adoptor  to  determine  to 
whom  the  inheritance  of  a  natural 
father  should  belong,  whether  to  his 
children,  or  to  the  agnati. 

D.  xxxvii.  4.  6.  4. 


Until  the  time  of  Justinian,  an  adopted  son,  during  his  continuance 
in  his  adoptive  family,  had  no  right  of  succession  to  his  natural  father, 
but  was  a  suus  heres  of  his  adoptive  father.  If  he  left  the  adoptive 
family  before  the  death  of  his  natural  father,  he  was  called  by  the 
praetor  to  the  succession  of  his  natural  father  as  a  suus  heres,  but  had, 
of  course,  no  claim  on  the  adoptive  father.  If  he  left  the  adoptive 
family  after  the  death  of  his  natural  father,  he  had  no  claim  to  the 
succession  of  ^either  natural  or  adoptive  father,  except  as  a  cngnatus  of 
his  natural  father.  Justinian,  as  we  have  seen  in  the  First  Book  (Tit. 
11.  2),  altered  this,  and  the  adopted  sou,  unless  adopted  by  an  ascend- 
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ant,  never  lost  Ms  right  to  the  succession  of  his  natural  father,  although 
he  gained  a  right  to  the  succession  ah  intestate  of  his  adoptive  father. 
(See  paragr.  14.)  Justinian,  it  will  be  observed,  does  not  in  the  text 
speak  of  the  case  of  children  given  in  adoption  by  their  natural  father, 
the  changes  he  had  made  having  altered  their  position.  He  speaks  of 
children  emancipated,  and  then  giving  themselves  by  arrogation  to  an 
adoptive  father,  and  the  position  was  not  changed  by  his  system. 
What  is  said  in  the  text  may,  however,  be  applied  to  children  given  in 
adoption  before  the  legislation  of  Justinian.  What  the  text  describes 
as  unreasonable  is  that,  after  the  natural  father  is  dead,  the  adoptive 
father  should  have  power  to  alter  the  succession  of  the  natural  father. 


11.  Minus  erg-o  juris  habent  adoiDtivi 
quam  uaturales :  namque  natui-ales 
emancipati  beneficio  praetoris  gradum 
liberorum  retinent,  licet  jure  civili  per- 
dunt ;  adoptivi  vero  emancipati  et  jure 
civili  perdunt  gradum  liberorum,  et  a 
praetore  non  adjuvantur,  et  recte :  nat- 
uralia  enim  jura  civilis  ratio  perimei-e 
non  potest,  nee  quia  desinunt  sui 
hei*edes  esse,  desinere  possunt  filii  filiaeve 
aut  nepotes  neptesve  esse.  Adoptivi 
vero  emancipati  extraneorum  loco  incip- 
iunt  esse,  quia  jus  nomenque  filii  filiaeve 
quod  per  adoptionem  consecuti  sunt, 
alia  civili  ratione,  id  est  emancipatione, 
perdunt. 


Gai.  i 


11.  The  rights  of  adoptive  children 
are  therefore  less  than  those  of  nat- 
ural childi-en,  who,  even  after  eman- 
cipation, retain  the  rank  of  children  by 
the  indulgence  of  the  praetor,  although 
they  lose  it  by  the  civil  law.  But 
adopted  childj"en,  when  emancipated, 
lose  the  rank  of  children  by  the  civil 
law,  and  are  not  aided  by  the  praetor. 
And  the  distinction  between  the  two 
cases  is  very  proper,  for  the  civil  law 
cannot  destroy  natural  rights  ;  and  chil- 
di-en  cannot  cease  to  be  sons  and 
daughters,  grandsons  and  granddaugh- 
ters, because  they  cease  to  be  siti  heredes. 
But  adopted  children,  when  emanci- 
pated, become  instantly  strangers ;  for 
the  rights  and  title  of  son  or  daughter, 
which  they  have  only  obtained  by  adop- 
tion, may  be  destroyed  by  another  cere- 
mony of  the  civil  law,  that,  namely,  of 
emancipation. 

158. 


12.  Eadem  hjEC  observatur  et  in  ea 
bonorum  possessione,  quam  contra  tab- 
ulas  testamenti  parentis  liberis  praete- 
ritis,  id  est,  neque  heredibus  institutis 
neque  ut  oportet  exheredatis,  praetor 
poUicetur  ;  nam  eos  quidem  qui  in  potes- 
tate  parentis  mortis  tempore  fuerunt,  et 
emancipatos  vocat  praetor  ad  eam  bono- 
rum possessionem  ;  eos  vero  qui  in 
adoptiva  familia  fuerint  per  hoc  tempns 
quo  naturalis  parens  moreretur,  repellit. 
Item  adoptivos  liberos  emancipatos  ab 
adoptive  patre,  sicut  ab  intestate,  ita 
longe  minus  contra  tabulas  testamenti 


12.  The  same  rules  are  observed  in 
the  possession  of  goods  which  the  praetor 
gives  contra  tabulas  to  childi-en  who 
have  been  passed  over,  that  is,  who 
have  neither  been  instituted  heirs,  nor 
properly  disinherited.  For  the  praetor 
calls  to  this  possession  of  goods  those 
children  under  the  power  of  their  father 
at  the  time  of  his  death,  and  those  also 
who  are  emancipated :  but  he  excludes 
those  who  are  in  an  adoptive  family  at 
the  decease  of  their  natural  father.  So, 
too,  adopted  children  emancipated  by 
their  adoptive  father,   as  they  are  not 
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ad  bona  ejus  nnn  admittit;  quia  desin- 
unt  uumero  liberorum  esse. 


D.  xxxviii.  6.  1.  6 


admitted  to  succeed  their  a<loiitive 
father  ab  intestato,  much  less  are  they 
admitted  to  possess  the  goods  of  their 
adf)ptive  father  contrai-y  to  his  testa- 
ment, for  they  cease  to  be  included 
in  the  number  of  his  children. 

D.  xxxvii.  4.  6.  4. 


When  a  testament  was  made,  but  a  person  who  was  a  suus  heres,  or 
who  was  raised  to  the  rank  of  a  suus  heres,  was  not  expressly  disin- 
herited in  the  testament,  the  prastor  gave  him  the  possessio  bow/rum 
contra  tabulas,  i.e.  contrary  to  the  testament.  Such  a  person  is  not 
raised  to  the  rank  of  a  suus  heres  so  much  as  maintained  in  his  position 
.  of  suus  heres. 


13.  Admonendi  tamen  sumus,  eos  qui 
in  adoptiva  familia  sunt,  quive  post  mor- 
tem naturalis  parentis  ab  adoptive  patre 
emancipati  fuerint,  intestato  parente 
naturali  mortuo,  licet  ea  parte  edicti  qua 
liberi  ad  bonorum  possessionem  vocan- 
tur,  non  admittantur,  alia  tamen  parte 
vocari,  id  est,  qua  cognati  defuncti 
vocantur.  Ex  qua  parte  ita  admittun- 
tur,  si  neque  sui  he  redes  liberi  neque 
emancipati  obstent,  neque  agnatus  qui- 
dem  ullus  interveniat ;  ante  enim  praetor 
liberos  vocat  tarn  suos  heredes  quam 
emaricipatos,  deinde  legitimes  heredes, 
deinde  proximos  cognates. 

Gai.  iii.  31 ;  D 

14,  Sed  ea  omnia  antiquitati  quidem 
placuerunt,  aliquam  autem  emendati- 
onem  a  nostra  constitutione  acceperunt, 
quam  super  his  personis  pesu.imus  quae 
a  patiibus  suis  naturalibus  in  adoptionem 
aliis  dantur :  invenimus  etenim  nonnuUos 
casus,  in  quibus  filii  et  naturalium  paren- 
tum  successionem  propter  adoptionem 
amittebant,  et  adoptione  facile  per 
emancipationem  soluta  ad  neutrius  patris 
successionem  vocabantur.  Hoc  solito 
mere  cerrigentes  censtitutionem  scripsi- 
mus  per  quam  definivimus,  quando 
parens  naturalis  filium  suum  adoptan- 
dum  alii  dederit,  Integra  omnia  jura  ita 
servari  atque  si  in  patris  naturalis  pe- 
testate  permansisset,  nee  penitus  adoptio 
f  uisset  subsecuta,  nisi  in  hoc  tantummode 
caSu  ut  possit  ab  intestate  ad    patris 


13.  It  is,  however,  to  be  obsei-ved 
that  children  still  remaining  in  an  adop- 
tive family,  or  who  have  been  emanci- 
pated by  their  adoptive  father,  after  the 
decease  of  their  natui*al  father,  who  dies 
intestate,  although  not  admitted  by  the 
part  of  the  edict  calling  children  to  the 
possession  of  goods,  are  admitted  by 
another  part,  by  which  the  cognati  of 
the  deceased  are  called.  They  are,  how- 
ever, only  thus  admitted  in  default  of 
sui  heredes,  emancipated  children,  and 
agnati.  For  the  praetor  fii-st  calls  the 
children,  both  the  sui  heredes  and  those 
emancipated,  then  the  legitimi  heredes, 
and  then  the  cognati. 

xxxvii.  15.  1. 

14.  Such  were  the  rules  that  formerly 
obtained ;  but  they  have  received  some 
emendation  from  our  constitution  relat- 
ing to  persons  given  in  adoption  by  their 
natural  parents.  For  cases  have  occur- 
red in  which  sons  have  lost  by  adoption 
their  succession  to  their  natural  parents, 
and,  the  tie  of  adoption  being  easily  dis- 
solved by  emancipation,  have  li'st  the 
i-ight  of  succeeding  to  either  parent. 
Correcting,  therefore,  as  usual,  what  is 
wi'ong,  we  have  promulgated  a  constitu- 
tion enacting  that,  when  a  natural  father 
has  given  his  son  in  adoption,  the  rights 
of  the  son  shall  be  preserved  exactly  as 
if  he  had  stiU  remained  in  the  power  of 
his  natural  father,  and  no  adoption  had 
taken  place  ;  except  only  in  this,  that  the 
person  adopted  may  succeed  to  his  adoi> 
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adoptivi  venire  successionem.  Testa- 
mento  auteni  ab  eo  facto,  neque  jure 
civili  neque  prsetorio  aliquid  ex  heredi- 
tate  ejus  persequi  potest,  neque  contra 
tabulas  bonorum  possessione  agnita, 
neque  inofficiosi  querela  instituta:  cum 
nee  necessitas  patri  adoptive  imponitur 
vel  heredenri  eum  instituere  vel  exhere- 
datum  facere,  utpote  nullo  vinculo  natu- 
i-ali  copulatum,  neque  si  ex  Sabiniano 
senatus-consulto  ex  tribus  maribus  fuerit 
adoptatus;  nam  et  in  hujusmodi  casu 
neque  quarta  ei  servatur,  nee  tdla  actio 
ad  ejus  persecutionem  ei  competit. 
Nostra  autem  constitutione  exceptus  est 
is  quern  parens  naturalis  adoptandum 
susceperit ;  utroque  enim  jure  tarn 
naturali  quam  legitimo  in  banc  personam 
concurrente,  pristina  jura  tali  adoptioni 
servavimus,  quemadmodum  si  pater- 
familias se  dedeiit  aiTOgandum :  quae 
specialiter  et  sigillatim  ex  prsefatse  con- 
stitutionis  tenore  possunt  colligi. 


tive  father,  if  he  dies  intestate.  But,  if 
the  adoptive  father  makes  a  testament, 
the  adoptive  son  can  neither  by  the  civil 
law  nor  under  the  prsetoi-ian  edict  obtain 
any  part  of  the  inheritance,  whether  he 
demands  possession  of  the  effects  contra 
tabulas,  or  alleges  that  the  testament  is 
inofficious ;  for  an  adoptive  father  is 
under  no  obligation  to  institute  or  disin- 
herit his  adopted  son,  there  being  no 
natural  tie  between  them,  not  even  if  the 
adopted  son  has  been  chosen  among  three 
brothers,  according  to  the  senatus-coJi- 
sultum  JSabinianwn,  foi-  even  in  this  case 
the  son  does  not  obtain  the  fourth  pai-t 
of  his  adoptive  father's  effects,  nor  has 
he  any  action  whereby  to  claim.it.  But 
persons  adopted  by  an  ascendant  are 
excepted  in  our  constitution ;  for,  as 
natural  and  civil  rights  both  concur  in 
their  favor,  we  have  thought  pi-oper  to 
preserve  to  this  adoption  its  effect  under 
the  old  law,  as  also  to  the  arrogation  of 
a  pate)'familias .  But  this,  in  all  its  de- 
tails, may  be  collected  from  the  tenor  of 
the  above-mentioned  constitution. 


C.  viii.  47.  10,  pr.  1,  2,  3. 

Theopliilus,  in  his  Paraphrase,  tells  us  that  when  a  person  adopted 
one  of  three  male  children,  he  was  obliged,  by  the  senatus-consultuin 
Sabinianum,  to  leave  him  a  fourth  part  of  his  property,  but  gives  no 
reason  for  the  rule,  and  we  have  no  means  of  ascertaining  what  the 
true  reason  was.  Justinian  did  away  with  the  provision  of  the  senatus- 
consultum,  because  it  was  not,  under  his  legislation,  necessary  to  pro- 
tect specially  the  person  thus  chosen,  inasmuch  as  no  adopted  child 
lost  his  share  of  his  inheritance  of  his  natural  father. 

Children  adopted  by  a  stranger  were,  under  Justinian's  legislation, 
not,  properly  speaking,  placed  in  the  rank  of  sui  heredes,  but  were  sui 
heredes,  for  the  adoption  had  no  effect  on  their  position  in  their  natural 
family.  The  effect  of  adoption  was  destroyed,  not  its  results  specially 
provided  against. 


15.  Item  vetustas  ex  masculis  progeni- 
tos  plus  diligens,  solos  nepotes  qui  ex 
virili  sexu  descendunt,  ad  suorum  voca- 
bat  successionem,  et  juri  agnatorum  eos 
anteponebat ;  nepotes  autem  qui  ex  filia- 
bus  nati  sunt,  et  proneptes  ex  neptibus, 
cognatoi'um  loco  numerans  post  agna- 
torum lineam  eos  vocabat,  tarn  in  avi  vel 


15.  The  ancient  law,  favoring  descen- 
dants from  males,  called  only  grand- 
children so  descended  to  the  succession 
as  sui  heredes,  in  preference  to  the 
agnati,  while  grandchildi-en  born  of 
daughters,  and  great-gandchildren  born 
of  granddaughters,  were  i-eckoned 
among  cognati,  and  succeeded  only  after 
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proavi  injitorni  qiiani  in  avia^  vel  pro- 
avia;  sive  paternai  sive  matei-na;  succes- 
sionem.  Divi  autem  principos  non  passi 
sunt  talem  conti'a  natui'am  in  juiiam  sine 
competente  emendatione  relin(iuere  :  sed 
cum  nepotis  et  pronepotis  nomen  com- 
mune est  utrisque  qui  tam  ex  masculis 
qnam  ex  feminis  descendunt,  ideo  euni- 
dem  gradum  et  ordincm  siiccessionis  eis 
donaverunt.  Sed  ut  amplius  aliquid  sit 
eis  qui  non  solum  naturae,  sed  etiam 
veteris  juris  suffi-agio  muniuntur,  por- 
tion em  nepotum  et  neptum  vel  deinceps 
de  quibus  supra  diximus,  paulo  minuen- 
dam  esse  existimaverunt  :  ut  minus 
tertiam  partem  acciperent,  quam  mater 
eorum  vel  avia  fuerat  acceptura,  vel 
pater  eorum  vel  avus  paternus  sive  ma- 
ternus,  quando  femina  mortua  sit  cujus 
de  hereditate  ag-itui* ;  iisque,  licet  soli 
sint,  adeuntibus  agnatos  minime  voca- 
bant.  Et  quemadmodum  lex  duodecim 
tabulai'um  filio  mortuo  nepotes  vel 
neptes,  pronepotes  vel  proneptes  in 
locum  patris  sui  ad  successionem  avi 
vocat,  ita  et  principalis  dispositio  in 
locum  matris  suse  vel  avise  eos  cum  jam 
designata  partis  tertise  deminutione 
vocat. 


C.  vi. 


the  af/vuti  to  theii-  maternal  grandfather 
and  great-grandfather,  or  to  their  grand- 
mother, or  great-giandmother,  maternal 
or  paternal.  But  the  emperoi-H  would 
not  suffer  such  a  violence  against  nature 
to  continue  without  an  adequate  altera- 
tion ;  and  inasmuch  as  the  name  of  grand- 
child and  gi'eat-gi'andchild  is  ccanmon, 
as  well  to  descendants  by  females  iis  by 
males,  they  gave  all  the  same  i-ight  and 
order  of  succession.  But,  that  pereons 
whose  privileges  rest  not  only  fm  nature, 
but  also  on  the  ancient  law,  might  enjoy 
some  peculiar  advantage,  they  thought 
it  right  that  the  portions  of  grand- 
children, great-grandchildren,  and  other 
lineal  descendants  of  a  female,  should  be 
somewhat  diminished,  so  that  they 
should  not  receive  so  much  by  a  third 
part  as  their  mother  or  grandmother 
would  have  received,  or,  when  the  suc- 
cession is  to  the  inheritance  of  a  woman, 
as  their  father  or  grandfather,  paternal 
Ar  maternal,  would  have  received  ;  and, 
although  there  were  no  other  descen- 
dants, if  they  entered  on  the  inheritance, 
the  emperors  did  not  call  the  agnati  to 
the  succession.  And  as,  upon  the  de- 
cease of  a  son,  the  law  of  the  IVelve 
Tables  calls  the  gi'andchildren  and  gi-eat- 
grandchildren,  male  and  female,  to  re- 
present their  fathei*  in  the  succession  to 
their  grandfather,  so  the  imperial  legis- 
lation calls  them  to  take  in  succession 
the  place  of  their  mother  or  grand- 
mother, subject  only  to  the  above-men- 
tioned deduction  of  a  third  part. 

55.  9. 


This  section  contains  the  substance  of  a  constitution  of  the  Empe- 
rors Theodosius,  Valentinian  and  Arcadius.  (Cod.  Theod.  v,  5.) 
Justinian  here  says,  that  when  there  were  descendants  by  a  female 
who  entered  on  the  inheritance,  the  agnati  were  not  called  to  the 
succession.  We  know,  however,  from  the  Code  itself,  that  the  agnati 
had  a  fourth  part  of  the  inheritance,  as  a  sort  of  Falcidia.  (See  next 
paragr.) 


16.  Sed  nos.  cum  adhuc  dubitatio  man- 
ebat  inter  agnatos  et  memoratos  nepotes, 
quartam  partem  substantiie  defuncti  ag- 
natis  sibi  vindicantibus  ex  cujusdam 
constitutionis    auctoritate,     memoratam 


16.  But,  as  there  still  remained  matter 
of  dispute  between  the  agnati  and  the 
above-mentioned  grandchildren,  the  ag- 
nati claiming  the  fourth  part  of  the 
estate  of  the  deceased  by  wtue  of  a, 
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quidem  constitutionem  a  nostro  codice 
segregavimus,  neque  inseii  earn  ex 
Theodosiano  codice  in  eo  concessimus. 
Nostra  autem  constitutione  promulgata, 
toti  juri  ejus  derogatum  est,  et  sauxi- 
miis,  talibus  nepotibus  ex  filia  vel  pro- 
nejiotibus  ex  nepte  et  deinceps  super- 
stitibus,  agnatos  nullam  partem  mortui 
successionis  sibi  vindicare :  ne  hi  qui 
ex  transversa  linea  veniunt,  potiores  iis 
habeantur  qui  recto  jure  descendunt. 
Quain  constitutionem  nostram  obtinere 
secundum  sui  vigorem  et  tempera  et 
nunc  sancimus:  ita  tamen  ut,  quemad- 
niodum  inter  filios  et  nepotes  ex  iilio 
antiquitas  statuit  non  in  capita  sed  in 
stirpes  dividi  hereditatem,  similiter  nos 
inter  filios  et  nepotes  ex  filia  distribu- 
tionem  fieri  jubemus,  vel  inter  omneS 
nepotes  et  neptes  et  alias  deinceps  per- 
sonas,  ut  utraque  progenies  matris  suae 
vel  pati-is  aviae  vel  avi  portionem  sine 
ulla  deminutione  consequatur;  ut  si 
forte  unus  vel  duo  ex  una  parte,  ex 
altera  tres  aut  quatuor  extent,  unus  aut 
duo  dimidiam,  alteii  tres  aut  quatuor 
alteram  dimidiam  hereditatis  habeant. 


constitution,  we  have  rejected  this  con- 
stitution, and  have  not  permitted  it  to 
be  inserted  into  our  code  from  that  of 
Theodosius.  And  in  the  constitution 
we  have  oui-selves  promulgated,  we 
have  completely  departed  from  the  pro- 
visions of  those  former  constitutions, 
and  have  enacted  that  agnati  shall  take 
no  part  in  the  succession  of  the  deceased, 
when  there  are  gi-andchildren  born  of  a 
daughter,  or  great-grandchildren  born 
of  a  granddaughtei",  or  any  other  de- 
scendants from  a  female  in  the  direct 
line ;  as  those  in  a  collateral  line  ought 
not  to  be  preferred  to  direct  descend- 
ants. This  constitution  is  to  prevail 
fi'om  the  date  of  its  promulgation  in  its 
full  force,  as  we  here  again  enact.  And 
as  the  old  law  ordered,  that  between 
the  sons  of  the  deceased  and  his  grand- 
sons by  a  son,  eveiy  inheritance  should 
be  divided  per  stir'pes,  and  not  per 
capita,  so  we  also  ordain,  that  a  similar 
distribution  shall  be  made  between  sons 
and  grandsons  by  a  daughter,  and  be- 
tween grandsons  and  granddaug-hters, 
great-grandsons  and  grea.t-granddaugh- 
ters,  and  all  other  descendants  in  a 
direct  line  ;  so  that  the  children  of  either 
bi-anch  may  receive  the  share  of  their 
mother  or  father,  their  grandmother  or 
grandfather,  without  any  diminution ; 
and,  if  of  the  one  branch  there  should 
be  one  or  two  children,  and  of  the  other 
branch  three  or  four,  then  the  one  or 
two  shall  have  one  half,  and  the  three 
or  four  the  other  half  of  the  inheritance. 


C.  vi.  55.  12. 


Those  who,  not  being  sui  heredes,  were  admitted  to  rank  as  such, 
were  not  necessarii.  They  could  accept  the  inheritance  or  not,  which 
they  only  acquired  when  they  entered  on  it,  iis  adeuntibus.  (Pargr.  15.) 

The  changes  in  the  succession  of  the  sui  heredes  were  these : — 

1.  Those  at  the  time  of  his  death  in  the  power  of  the  de  cujus  (i.e. 
the  person  of  whose  inheritance  we  are  speaking),  succeeded  as  sui 
heif'edes  under  the  law  of  the  Twelve  Tables. 

2.  The  praetor,  by  giving  them  the  possessio  honorum,  placed  in  the 
rank  of  sui  heredes  the  following  classes  of  persons :  (1)  emancipated 
children,  and  (2),  if  the  emancipated  father  was  dead,  grandchildren 
conceived  after  his  emancipation,  or  (3),  if  the  de  cujus  were  the  emau- 
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cipated  son,  his  uneraancipated  children  conceived  before  the  emanci- 
pation, and  (4)  sui  hereden  deprived  of  the  power  of  inheriting  by  a 
capitis  deminutio,  but  aftewards  restituti  in  integrum. 

3.  A  constitution  of  Theodosius  permitted  the  children  and  descend- 
ants of  deceased  daughters  to  succeed  to  the  portion  their  mother 
would  have  received  as  suus  keres,  giving  up  one-third  of  it  to  other 
sui  heredes,  if  there  were  any,  and,  if  not,  one-fourth  to  the  agnati. 

4.  Under  Justinian,  adoption  by  a  stranger  ceased  to  have  any 
effect  upon  the  position  of  the  person  adopted  in  his  natural  family ; 
and  the  persons  referred  to  in  the  constitution  of  Theodosius  just 
mentioned  succeeded  to  the  whole  share  of  the  deceased  daughter 
without  any  deduction. 


Tit.   II.    DE  LEGITIMA  AGXATORUM   SUCCESSIOXE. 


Si  nemo  suus  heres,  vel  eorum  quos 
nter  suos  heredes  prastor  vel  constitu- 
tiones  vocant,  extat  qui  successionem 
quoquo  modo  amplectatur,  tunc  ex  lege 
duodecim  tabularum  ad  agnatum  proxi- 
miun  pertinet  hereditas. 


When  there  is  no  suus  heres,  nor  any 
of  those  persons  called  by  the  prtetor  or 
the  constitutions  to  inherit  with  sid  here- 
des, to  take  the  succession  in  any  way, 
the  inheritance,  according  to  the  law  of 
the  Twelve  Tables,  belongs  to  the  near- 
est  agnatus. 


Gai.  iii.  9. 

All  persons  were  agnati  who,  descended  from  a  common  ancestor, 
would,  if  that  ancestor  had  been  living,  have  been  in  his  power.  The 
sui  heredes  were  thus  agnati ;  but  as  they  had  the  title  of  sui  heredes 
peculiar  to  themselves,  only  those  agnati  received  the  name  of  agnati 
who  were  connected  with  the  de  cnjus  by  a  collateral  line. 


1.  Suntautem  agnati,  utprimo  quoque 
libro  tradidimus,  cognati  per  vii-ilis  sexus 
personas  cognationi  juncti,  quasi  a  patre 
cognati :  itaque  eodeni  patre  nati  frati-es 
agnati  sibi  sunt,  qui  et  consanguinei  vo- 
cantur,  nee  i-equiritur  an  etiani  eamdeni 
matrem  habuerint.  Item  patruus  fratris 
tilio  et  invincem  is  illi  agnatus  est.  Eo- 
dem  numero  sunt  fratres  jiatrueles,  id 
est,  qui  ex  duobiis  fi-atribus  procreati 
sunt,  qui  etiam  consobiini  vocantur :  qua 
ratione  etiam  ad  plui-es  gradus  agna- 
tionis  pervenii-e  poterimus.  li  quoque 
qui  post  mortem  patris  nascuntuis  jura 
consanguinitatis  nanciscuntur.  Non  ta- 
men  omnibus  simul  agnatis  dat  lex  here- 
ditatem ;    sed   iis   qui    tunc    proxiniiore 

23 


1.  Agnati,  as  we  have  explained  in 
the  First  Book,  are  those  cognati  who 
are  related  through  males,  that  is,  are 
cognati  by  the  father;  and  therefore 
brothers,  who  are  the  sons  of  the  same 
father,  are  agnati  to  each  other  (they  are 
also  called  consangiunei),  and  it  does 
not  make  any  diffei-ence  whether  they 
have  the  same  mother.  An  uncle  is  also 
agnatu.s  to  his  brother's  son,  and  vice 
versa,  the  bix)ther's  son  to  his  paternal 
uncle.  So  also  fratres  patruele^,  that  is, 
the  childi-en  of  brothers  (also  called  con- 
sob7nni),  are  likewise  agnati.  We  may 
thus  reckon  many  degrees  of  agnation  ; 
children,  too,  who  ai-e  born  after  the  de- 
cease of  their  father,  obtain  the  rights  of 
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gi-adu  sunt,  cum  certum  esse  cceperit  ali- 
quem  intestatumd  ecessisse. 


consangaiinity.  The  law  does  not,  how- 
ever, g'ive  the  inheritance  to  all  the  017- 
nati,  but  to  those  only  who  are  in  the 
nearest  degree,  at  the  time  that  it  be- 
comes certain  that  the  deceased  has  died 
intestate. 


Gai.  i.  156;  iii.  10,11. 


2.  Per  adoptionem  quoque  agnationis 
jus  consistit,  veluti  inter  filios  naturales 
et  eos  quos  pater  eorum  adoptavit ;  nee 
dubium  est  quin  proprie  consanguinei 
appellentur.  Item,  si  quis  ex  ceteris  ag- 
natis,  veluti  frater  aut  patruus,  aut  den- 
ique  is  qui  longiore  gi-adu  est,  adopta- 
verit  aliquem,  agnatos  inter  suos  esse 
non  dubitatur. 


2.  The  right  of  agnation  arises  also 
through  adoption  ;  thus  the  natural  and 
adojiteil  sons  of  the  same  father  are  ag- 
nat'i.  And  such  persons  are  without 
doubt  pi'operly  included  in  the  term  con- 
sanguinei. Also,  if  one  of  your  agnati, 
as,  for  example,  a  brother,  a  paternal 
uncle,  or  any  other  agnatus,  howevei- 
remote,  adopt  any  one,  then  the  person 
so  adopted  is  undoubtedly  to  be  reckoned 
among  your  agnati. 


3.  Ceterum  inter  masculos  quidem  ag- 
nationis jure  hereditas,  etiam  longissimo 
gradu,  ultro  citroque  capitur  :  quod   ad 
feminas  vero  ita  placebat,  ut  ipsse  con- 
.sanguinitatis  jure  tan tum  capiant  here- 
ditatem,  si  sorores  sint,  ulterius  non  ca- 
piant ;  masculi  autem  ad  earum  heredi- 
tates,  etiamsi  longissimo  gradu  sint,  ad- 
mittantur.    Qua  de  causa,  fratris  tiii  aut 
patrui  tui  filise  vel  amitsB  tuse  hereditas 
•ad  te  pertinet,  tua  vero  ad  illas  non  i)ei'- 
tinebat :  quod  ideo  ita  constitutum  erat, 
quia  commodius  videbatur  ita  jura  con- 
stitui,  ut  plerunique  hereditates  ad  mas- 
culos confluerent.      8ed  quia  sane  iniqu- 
um  erat  in  universum  eas  quasi  extraneas 
repelli,  pi'setor  eas  ad  bonorum  posses- 
sionem admittit  ea  parte  qua  proximita- 
tis  nomine  bonorum  possessionem  polli- 
cetur :  ex  qua  pane  ita  scilicet  admittun- 
tur,  si  neque  agnatus  uUus,  neque  pi'ox- 
imior  cognatus  interveniat.  Et  hsec  quid- 
em  lex  duodecim  tabularum  nuUo  modo 
intn  duxit ;    sed    simplicitatem    legibus 
amicam  amplexa,  simili  modo  omnes  ag- 
natos.sive  masculos  sive  feminas  cujus- 
cumqne   gi:adus,    ad  similitudinem  suo- 
Tum,  invicem  ad  successionem  vocabat. 
Media  aulem  jurisprudentia,    quae   erat 
lege  duodecim  tabularum  junior,  ini;ie- 
riali  autem  dispositione  anterior,  suliiili- 
tate  quadaui  excogitata  prrefatam  dift'er- 
entiam  inducebat,  et  penitus  eas  a  suc- 


3.  Agnation  gives  males,  however 
distant  in  degi-ee,  reciprocal  rights  to 
the  succession  to  inheritances.  But  it 
has  been  thought  right  that  females 
should  only  inherit  by  title  of  consan- 
guinity if  they  were  sisters,  *jnA  not,  if 
in  a  more  remote  degree ;  while  their 
male  agnati,  in  however  remote  a  de- 
gree, were  admitted  to  succeed  to  them. 
Thus  the  inheritance  of  your  brother's 
daughter,  or  of  the  daughter  of  your 
paternal  uncle  or  aunt,  will  belong  to 
you  ;  but  not  your  inheritance  to  them. 
This  distinction  was  made,  because  it 
seemed  expedient  that  the  law  should  be 
so  ordered,  that  inheritances  should  for 
the  most  part  fall  into  the  possession  of 
males.  But  as  it  was  contraiy  to  equity 
that  females  should  be  thus  almost 
wholly  excluded  as  strangers,  the  prse- 
tor  admits  them  to  the  possession  of 
goods  promised  by  his  edict,  on  account 
of  proximity  ;  but  they  are  only  admit- 
ted if  there  is  no  agnatus,  nor  any  nearer 
cognatios.  The  law  of  the  Twelve  Tables 
did  not  introduce  any  of  these  distinc- 
tions ;  but  with  the  simplicity  proper  to 
all  legislation,  called  the  agnati  of  either 
sex,  or  any  degree,  to  a  reciprocal  suc- 
cession, in  the  same  manner  as  sui  here- 
des.  It  was  an  intermediate  jurispru- 
dence posterior  to  the  law  of  the  TAvelve 
Tables,  but  i>rior  to  the  imperial  consti- 
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nessione  agnatorum  r«p(!llebat :  omni 
alijt  successione  incdguita.  donee  pi-ie- 
torea  iiaiilatini  asperitatcin  juris  civilia 
coi'i'igentes,  aive  <i\io(l  deei'at  iiaplenteH, 
hiimano  pi'oposito  alium  ordineia  suis 
edictia  addidei'unt,  et  cognationia  linea 
jjroxiiuitatia  nomine  introducta  pel'  bo- 
noruui  possessionem  eas  adjuvabant,  et 
poUicebantur  hisbonornm  possesaionem 
qa£B  unde  cognati  appellatur.  Nos  vero 
legem  duodecim  tabularum  sequentea, 
et  ejus  vestigia  in  hac  parte  conservantes, 
laudamus  quidem  praetoi'es  suse  human- 
itatis,  non  tamen  eos  in  plenum  causse 
medei'i  invenimus :  quai-e  etenim  uno 
eodeinque  gradu  naturali  eoncurrente, 
et  agnationis  titulis  tam  in  masculis 
quam  in  feminis  a;qua  lance  constitutis, 
masculis  quidem  debatur  ad  succession- 
em  venire  omnium  agnatorum,  ex  ag- 
natis  autem  mulieribus  nulli  penitus, 
nisi  soli  sorori,  ad  agnatorum  succession- 
tai  patebat  aditus  ?  Ideo  in  plenum  om- 
nia reducentes  et  ad  jus  duodecim  tabu- 
larum eamdem  diapositionem  exaequ- 
antes,  nostra  constitutione  sanximus, 
omnes  legitimas  personas,  id  est,  per 
virilem  sexum  descendentes,  sive  mas- 
culini  generis  sive  feminini  sint,  simili 
modo  ad  jui-a  successionis  legitimse  ab 
intestato  vocari  secundum  sui  gradus 
prserogativam,  nee  ideo  excludendas  quia 
consanguinitatis  jura,  sicut  gei-manae, 
non  habent. 


Gai.  iii.  14.  23. 


tutions,  that  in  a  spii'it  of  subll';  ingen- 
uity intriKJ  need  this  distinction,  and  en- 
tirely excluded  females  fi-om  the  Hucce.**- 
sion  of  ayiuitl,  no  other  method  of  suc- 
cession being  then  known,  until  the  pra;- 
tora,  cori-ecting  by  degifies  the  aspenty 
of  the  civil  law,  oi-  supplying  what  was 
deficient,  were  led  liy  their  feeling  of 
e  juity  to  add  in  theii*  eflicts  a  new  order 
of  succession.  The  line  of  cogTiati  wa.s 
admitted  according  to  the  degrees  of 
proximity,  and  relief  was  thus  aft'oi-ded 
to  females  by  the  praetor  giving  them 
the  possession  of  goods  called  undt  cog- 
'nati.  But  we,  tui-ning  to  the  law  of  the 
Twelve  Tables,  and  following  in  its  steps, 
in  oui-  legislation  cm  this  point,  praise 
the  kind  feeling  of  the  prsetors,  but 
cannot  think  they  have  provided  a  com- 
plete remedy  for  the  evil.  Why,  indeed, 
when  males  and  females  are  placed  in 
the  same  degree  of  natural  relationship, 
and  have  equally  the  title  of  agnation, 
should  males  be  permitted  to  succeed  to 
all  their  ayuaii,  while  females,  with  the 
single  exception  of  sisters, '  are  entirely 
excluded?  We  therefore,  making  a  com- 
plete change,  and  i-eturning  to  the  law 
of  the  Twelve  Tables,  have  declared  by 
our  constitution, that  all  JegitbnOi'per.'ioiup^ 
that  is,  descendants  from  males,  whether 
themselves  male  or  female,  shall  be 
equally  called  to  the  rights  of  succession 
ah  intestato,  according  to  the  proximity 
of  their  degree,  and  that  females  shall 
not  be  excluded  on  the  ground  that  none 
but  sisters  have  the  right  of  consan- 
guinity. 

29 ;  C.  vi.  58.  14. 


The  media  jurisprudentia  here  spoken  of  consisted  of  the  opinions 
of  the  Jurisprudentes,  who  extended  the  principle  'of  the  lex  Voconicu 
which  limited  the  succession  of  females  under  a  testament  (see  Bk.  ii. 
Tit.  14.  pr.)  to  their  succession  ab  intestato.  FcemitKS  ad  hereditates,  legit- 
imas xdtra  consanguineas  successiones  non  admittuntur.  Idque  jure  civili 
Voccnia  ratione  videtur  effectum.  (Paul.  Sent.  4.  8.  22.)  Thus  a  dis- 
tinction was  made  among  the  agnati  themselves  and  the  consanguinei^ 
that  is,  agnati  in  the  second  degree ;  or,  in  other  words,  brothers  and 
sisters,  natural  or  adoptive,  of  the  de  cnjits,  were  made  into  a  class 
apart  and  distinguished  from  the  agnati  properly  so  called.  Consangui- 
neiis,  when  used  to  mark  off  a  particular  class  of  the  agnati,   merely 
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means    children  of  the   same   father,  without   any  reference  to  the 
mother. 


4.  Hoc  etiam  addendum  nosti^  consti- 
tutioui  existimavimus,  ut  transfei-atur 
tinus  tantumniodo  gi'adus  a  jure  cog"- 
nationis  in  legitimam  successionem :  ut 
non  solum  fi-atris  tilius  et  tilia,  secundum 
ijuod  jam  detinivimus,  ad  successionem 
patrui  sui  vocentur,  sed  etiam  g-ermana; 
consanguinece  vel  soroiis  uterinse  tilius 
et  filia  soli,  et  non  deinceps  personse,  una 
cum  his  ad  jura  avunculi  sui  pem-eniant ; 
et  mortuo  eo  qui  patruus  quidem  est  sui 
fratris  filiis,  avunculus  autem  sororis 
suae  soboli  simili  modo  ab  iitroque 
latere  siiccedant,  tamquam  si  omnes  ex 
masculis  descendentes  legitimo  jure 
veniant,  scilicet  ubi  frater  et  soror  siip- 
erstites  non  sunt.  His  etenim  pei'sonis 
prsecedentibus  et  successionem  admit- 
tentibus,  ceteri  gradus  remanent  penitus 
semoti,  videlicet  hereditate  non  ad 
stirpes  sed  in  capita  dividsnda. 


C  vi. 


4,  We  have  also  thought  fit  to  add  to 
our  constitution,  that  one  whole  degree, 
but  only  one,  shall  be  transferred  fi-oni 
the  line  of  cognati  to  the  legal  succession. 
Not  only  the  son  and  daughter  of  a  broth- 
er as  we  have  just  explained,  shall  be 
called  to  the  succession  of  their  paternal 
uncle,  but  the  son  or  daughter  of  a  sister, 
though  she  is  only  by  the  same  father 
or  only  by  the  same  mother,  but  no  one 
in  a  more  distant  degree  than  a  son  and 
daughter  of  such  a  sistei',  may  also  be 
admitted  to  the  succession  of  their  ma- 
ternal uncle.  Thus,  when  a  person  dies 
who  is  a  paternal  uncle  to  the  children 
of  his  brother,  and  maternal  uncle  to  the 
children  of  his  sist«r,  then  the  children 
of  either  branch  succeed  exactly  as  if  they 
were  all  descendants  from  males,  and 
bad  3  right  by  law  to  the  succession. 
But  this  is  OBly  if  the  deceased  leaves  no 
brother  or  sisteiv  for  if  he  leaves  any, 
and  they  accept  the  inheritance,  the 
more  remote  degrees  are  entirely  ex- 
cluded from  the  inheritance,  as  it  is  to 
lie  divided  in  this  instance  per  capita 
a,nd  not  per  stirpes.  ■ 
58.14.  1. 


The  children  of  a  sister,  although  only  consanguinea,  that  ia,  having 
the  same  father,  or  uterina,  having  the  same  mother,  were  thus  ad- 
mitted to  the  succession  as  agnati.  We  might  gather  from  this  that 
uterine  brothers  and  sisters  themselves  were  admitted,  although  it  is 
not  expressed  in  the  text.  The  Code  contains  a  constitution  of  Jus- 
tinian (C.  vi,  56.  7)  expressly  admitting  them.  The  changes  in  the 
law  with  respect  to  the  admission  of  brothers  and  sisters  and  their 
children  as  a^>2a^i' were  as  follows: — In  a.d.  498  Anastasius  gave  the 
rights  of  agnation  to  emancipated  brothers  and  sisters,  except  that  they 
only  received  three-fourths  of  what  they  would  have  had  if  they  had 
remained  in  the  family.  (See  Tit,  5. 1.)  The  children  of  emancipated 
brothers  and  sisters  still  remained  cognati  only.  Justinian  gave  the 
rights  of  agnation,  in  a.d,  528,  to  uterine  brothers  and  sisters  (C.  vi. 
56.  7) ;  and  in  a.d,  532,  to  the  children  of  uterine  sisters  (C.  vi,  58, 
14.  1) ;  and  though  the  children  of  uterine  brothers  are  not  mentioned 
in  the  constitution,  they  must  undoubtedly  have  been  placed  in  the 
same  position.     Finally,  in  a  constitution  dated  October,  a,d.  534  (C, 
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vi.  58.  15),  arul  therefore  subsequent  to  the  promulgation  of  the  Insti- 
tutes, JuKtiiiiuii  admitted  as  agnati  emancipated  brothers  and  sisters 
without  auy  deduction  of  a  fourth,  uterine  brothers  and  sisters,  and 
wephews  and  nieces  being  the  children  either  of  emancipated  or  uterine 
brothers  and  sisticrs.  After  that  constitution  there  were  not,  there- 
fore, any  but  agnati  in  the  second  degree,  nor  any  in  the  third  degree 
except  the  uncles  and  aunts  of  the  de  cujus. 

AgnaAorum  fiereditates  ditiduntur  in  capita.  (Ulp.  Reg.  26.  4.)  There 
was  no  division  per  stirpes,  which  was  originally  only  a  consequence  of 
the  patria  potesta,%  iu  the  succession  of  agnati.  If  one  of  those  in  any 
degree  of  relationship  was  dead,  his  representatives  did  not  take  his 
share.  He  was  entirely  passed  over,  and  the  others  in  that  degree  of 
relationship  were  alone  called  to  the  succession. 

Agnati  were  spoken  off  as  legUimi  herecles,  because  the  inheritance 
was  given  to  them  by  the  law  of  the  Twelve  Tables,  whereas  the  cog- 
iiati  only  received  it  from  the  praetor. 


ii.  Si  plures  sint  g'radus  ag-naiorum, 
aperte  lex  duodeciiii  tabularum  proxi- 
mum  vocat.  Itaque  si  (verbi  gfratia)  sit 
defuncti  fi-ater  e.i  alteidus  frati-is  filius 
aut  patruus,  frater  potior  kabetui".  Et 
quamvis  singulai'i  numero  usa  lex  prox- 
imum  vocet,  tamen  dubiiuu  non  est 
quin,  et  si  plures  sint  ejusdem  gradus, 
omnes  admittantui* :  nam  <et  proprie  piv^x- 
imus  <8x  pluiibus  gradibus  intelligitur, 
et  tamen  Gon  dtibium  est  qiiin,  licet  unus 
sit  gradus  agaatorum,  pertineat  ad  eos 
hereditas. 


Gai. 


5.  When  there  are  many  degrees  of 
agnati,  tbe  law  of  the  Twelve  Tables  ex- 
pressly calls  the  nearest ;  if,  for  ex- 
ample, tkere  is  a  brother  of  the  deceased, 
and.  a  son  of  another  brother,  oi*  a 
paternal  uncle,  the  brother  is  pi'eferi-ecL 
And,  although  the  law  of  the  Twelve 
Tables  calls  the  nearest  agnatus  (in  the 
singular  number),  yet  ^\^thout  doubt,  if 
there  be  sevei'al  in  the  same  degiee, 
they  ought  all  to  be  admitted.  And, 
although  propeiiy  by  the  nearest  de- 
gi'ee  must  be  understood  the  nearest  of 
several,  yet,  if  all  the  agTiatl  are  in  the 
same  degi-ee,  the  inheritance  undoubted- 
ly belongs  to  them  alL 

iii.  15. 


6.  Proximiis  aiitem,  si  quidem  nuUo 
testamento  facto  quisquam  decesserit, 
per  hoe  tempiits  s'ecjairitur,  quo  mortuus 
est  is  eujms  de  hereditate  qiiiEi4tur. 
Quod  a  facto  testanaeat©  quisquam  de- 
cesserit, per  hoe  tempus  requiiitiir,  quo 
eertuni  es&s  eosperit  nuilum  ex  testa- 
mento heredem  extiturum;  tune  enim 
proj^rie  quisque  intestato  decessisse  in- 
telligitur.  Quod  quidem  aliquando 
iongo  tempore  deelaratur  ^  in  quo  spatio 
temporis  ssei>e  aceidit,  ut  proximiore 
mortuo  proximus  esse  incipiat,  qui  mo- 
i'ienie  testatoj'e  non  ei-at  pi'oximus. 

Gai.  iii 


6.  When  a  man  dies  without  a  testa- 
ment, the  neai-est  ag?mtics  is  the  agjiatu,s 
who  is  nearest  at  the  time  of  the  death 
of  the  deceased.  But,  if-  he  dies  after 
ha%-ing  made  a  testament,  then  he  is  the 
nearest  who  is  so  when  it  becomes  cer- 
tain that  theie  Avill  be  no  testamentaiy 
heir ;  for  it  is  only  then,  that  a  man  who 
has  made  a  testament  can  be  said  to 
have  died  intestate,  and  this  sometimes 
is  uncertain  for  a  long  time.  Meanwhile, 
the  neai-est  aguatits  may  die,  and  some 
one  become  the  nearest  who  was  not  so 
at  the  death  of  the  testator. 
13. 
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7.  Placebat  aiitem  in  eo  g«nere  i^ei^ 
cipieiularum  hei'editatum  successionem 
non  esse,  id  est,  ut  quamvis  proxiiuus 
qui,  secundum  ea  quae  diximus,  vocatur 
ad  hereditatem,  aut  spi-evei-it  heredita- 
tem,  aiit  ante>quam  adeat  deeesserit,  ni- 
hilo  niagis  legitimo  jure  sequentes  ad- 
mittantur.  Quod  itei"um  prsetores  im- 
perfecto  jure  corrig^ntes,  non  in  totum 
sine  adminicuto  i-elinquebant ;  sed  exeog- 
natoi^um  oinline  eos  vocabant,  iitjwte 
ag-nationis  jure  eis  recluso.  Sed  nos 
nihil  deesse  periectissinio  juri  cupientes, 
nosti"a  eonstitutione  quam  de  jure  pat- 
ronatus  buraanitate  sug-g^i-ente  protuli- 
mus,  sanximus  successionem  in  agna- 
tcH'um  bereditatibus  non  esse  eis  dene- 
gandani ;  cum  satis  absurdum  ea-at,  quod 
cognatis  a  prjetore  apertum  est,  hoc 
agnatis  esse  reclusum,  maxime  cum  in 
onei"©  quidem  tutelai'um  et  proximo 
gi-adu  deticiente  sequens  succedit,  et 
quod  in  onere  obtinebat,  non  erat  in 
liicro  permissum^ 


Gas.  ii.  12. 


7.  But  it  was  settled  that  in  this  order 
of  succession  thei-e  should  be  no  devolu- 
tion, so  that  if  the  neai-est  agnatus,  called 
in  the  manner  we  have  mentioned  to  the 
inheritance,  either  refused  it,  or  died 
befoi-e  he  entered  on  it,  his  own  legal 
heir  was  not  thereby  admitted  to  suc- 
ceed him.  Hei-e,  too,  the  pi-setoi-s,  though 
not  introducing  a  complete  i-eform,  did 
not  leave  the  agitati  wholly  without  i-e- 
lief,  but  ordei-ed  that  tbey  should  be 
called  to  the  inheiitance  as  cognati,  since 
they  were  debai-i-ed  fi-om  the  rights  of 
agnation.  But  we,  desii-ous  that  our  Jaw 
should  be  as  complete  as  possible,  ha\-e 
decided  by  our  constitution,  which  in 
our  goodness  we  published  concerning 
the  right  of  patronage,  that  a  devolution 
in  the  succession  shall  not  be  denied  to 
agtiati.  It  was  indeed  abeuiti  to  refuse 
them  a  right  which  the  prjetor  gave  ti  > 
cog7iatiy  especially  as  the  bui-den  of  tu- 
telage devolve<^  on  tte  second  degi-ee 
of  agnati,  if  there  was  a  failui-e  of  the 
fij-st;  and  thus  the  principle  of  devolu- 
tion was  admitted  to  impose  burden.s, 
and  was  not  admitted  to-  confer  advan- 
tages. 
22.  25.  28. 


Li  heredUate  leffitima  snccessioni  locus  non  est.  (Paul.  Sent.  4.  23.) 
The  suits  heres  or  sui  heredes  in  the  nearest  degree  became  heirs  by 
force  of  law.  They  could  not  help  becoming  so.  But  as  to  those  who' 
v;eve  only  allowed  to  rank  among  the  sni  heredes  without  l)eiiig^  strictly 
speaking,  sui  heredes,  if  those  in  the  nearest  degree  refiised  to  accept 
the  inheritance,  or  died  before  entering-  on  it,  the  succession  did  iiofe 
devolve  upon  any  other  sui  heredes,  but  went  at  once  to  tike  agnatic 
(D.  xxxviii.  It).  1.  8.)  If,  in  this  case  or  any  other,  the  nearest  agiftatu.-i- 
refused  or  died  before  entering  on  the  inheritance,  the  succession 
passed  to  the  cognati  without  first  devolving  on  any  of  the  more  remote 
agnati.  Justinian  alters  this ;  and  under  his  system  there  was  a  devo- 
lution of  the  succession  of  the  agnati,.  and  therefore  probably  to-  thos& 
ranked  among  the  sid  hewdes. 


8.  Ad  legitimain   successi'Onent  nihil-  8.  An  ascendant  also  is-  gulled!  to  the 

ominus  vocatur  etiam  i>ai-ens  (jui  con-  legal  succession  who  has  eniancij^sited  a 

tracta  tiducia  rilium  vel  Hiiam.  Treixiten>  son,  a  daughter,  a  gi-iwidson,  a  grsmd- 

velnepten^acdeincepsemancipat.   Qu<Ki  daughter,  or  other  descendant  under  a 

ex  nostra  con^titutioneomininnih)  indici-  fiduciary  aigi-eement.     And  by  our  con- 

tui'.  ut  emancipationes  libeviiriuu  yenipt;r  stitu.tion»  every  eniancipatkni  is-  uv\ii  cuu- 
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videantur  contracta  fiducia  fieri  ;  cum  eidej'ed  to  have  been  made  under  such 
iipud  antiques  non  aliter  hoc  oV)tineliat,  an  agreement,  while  among  the  ancients 
nisi  specialiter  contracta  fiducia  pai'ens  the  ascendant  was  never  called  to  the 
uianumisisset.  succession  unless  he  had  expressly  mafle 

this  agi-eement  at  the  time  of  the  eman- 
cipation. 
D.  xxxviii.  16.  10;  C.  viii.  48.  6. 

Under  the  old  law  the  ascendant  had  nothing  to  do  with  the  succes- 
sion ah  intestato  of  his  descendant ;  for  if  the  descendant  was  in  the 
power  of  the  ascendant,  the  latter  took  all  the  property  of  which  the 
former  could  dispose,  but  did  not,  as  belonging  to  him  by  right  of  his 
patria  potesias.  If  the  descendant  was  emancipated,  he  was  no  longer 
in  the  family  of  the  ascendant.  The  emancipated  son,  in  short,  had 
no  agnati;  and  in  default  of  sui  heredes  the  inheritance  went  to  his 
patron,  that  is,  to  the  person  who  had  emancipated  him.  This  was  the 
fictitious  purchaser  (see  Introd.  sec.  42),  unless  the  ascendant  who 
emancipated  him  made  an  agreement  (contracta  fiducia)  with  the  pur- 
chaser, by  which  the  purchaser  made  himself  a  trustee  of  the  right  of 
patronage  for  the  ascendant.  If  this  was  done,  the  ascendant  suc- 
ceeded in  default  of  sui  heredes. 

By  the  later  imperial  constitutions  three  changes  were  made  in  the 
position  of  the  a'scendant.  First,  by  a  constitution  of  Theodosius  and 
Valentinian  (C.  vi.  61.  3),  and  subsequently  of  Leo  and  Anthemius  (C. 
vi.  61.  4),  and  lastly  of  Justinian  (C.  vi.  59.  11),  in  the  case  of  goods 
coming  to  a  son  from  his  mother,  the  order  of  succession  was  thus  fixed : 
1st,  his  children  and  other  descendants  were  admitted;  2nd]y,  his 
brothers  and  sisters,  whether  of  the  whole  or  the  half  blood ;  Srdly, 
his  nearest  ascendant,  i.e.  his  father,  was  preferred  to  his  grandfather. 

Secondly,  Justinian,  as  we  have  seen  in  the  12th  Title  of  the  Second 
Book,  arranged  the  order  of  succession  to  the  pecidium  of  a  son,  placing 
first  the  children,  then  the  brothers  and  sisters,  and  lastly  the  father. 
But  in  this  case  the  father  was  not  preferred  to  the  grandfather ;  for 
ihe  ascendant  did  not  really  take  in  this  instance  ah  intestato,  but  ^  jure 
communi;'  i.e.  the  claims  of  the  patria  potestas  had  been  deferred  to  let 
in  the  children  and  brothers  ;  but  if  there  were  no  children  or  brothers, 
the  ascendant,  w^ho  is  at  the  time  the  paterfamilias,  took  the  pecidium. 

Lastly,  the  succession  of  emancipated  sons  was  altered  by  the  con- 
stitution of  Justinian,  which  made  a  fiduciary  contract  implied  in 
every  emancipation.  The  ancestor  thus  retained  all  his  rights  of  suc- 
cession as  patron  to  the  emancipated  son,  and  would  properly  have 
succeeded  immediately  after  the  sui  heredes ;  but  Justinian  admitted 
the  brothers  and  sisters  before  him,  and  the  ascendant  who  emanci- 
pated the  son  had  thus  the  third  place  in  the  order  of  succession.  (C. 
vi.  56.  2.) 
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Tit.  III.  DE  SENATUS-CONSULTO  TERTULLIANO. 


Lex  duodecim  tabulariim  ita  stricto 
jure  utebatur,  et  prseponebat  masculo- 
I'um  progeniein,  et  ecs  qui  per  feminini 
sexus  necessitudinein  sibi  junguntur 
adeo  expellebat,  ut  ne  quidem  inter  ma- 
trem  et  tilium  iiliamve  ultro  citi'oque  he- 
reditatis  capiendse  jus  daret :  nisi  quod 
prsetores  ex  proximitate  cognatomm  eas 
personas  ad  successionem,  bonorum  pos- 
sessione  unde  cognati  accommodata,  vo- 
cabant. 

Gai.  iii. 


Such  was  the  rigor  of  the  law  of  the 
Twelve  Tables,  so  decided  the  prefer- 
ence given  to  the  issue  of  males,  and  the 
exclusion  of  those  i-elated  by  the  female 
line,  that  the  right  of  i-eciprocal  succes- 
sion was  not  permitted  between  a  moth- 
er and  her  children.  The  pi'setoj's,  how- 
ever, admitted  such  pei-sons,  but  only  in 
their  rank  as  cognati,  to  the  possession 
of  gooas  called  unde  cognati. 

24.  25.  30. 


Until  the  senatus-consulium  Tertullianum  was  made,  a  mother  and  her 
children  had  no  right  of  succession  to  each  other,  except  that  which  the 
praetor  gave  them  as  cognati.  The  children  were  not  in  the  power  of 
the  mother,  and  were,  therefore,  not  her  sui  heredes ;  they  were  not  in 
her  family,  and  were,  therefore,  not  her  agnati.  If,  indeed,  the  mother 
at  her  marriage  passed  in  manum  viri,  she  became,  in  the  eye  of  the 
law,  the  daughter  of  her  husband,  and  as  she  was  thus  of  the  same 
family  with  her  children,  she  and  they  were  agnati  to  each  other.  Bat 
even  in  the  later  days  of  the  Republic,  a  marriage  cum  conveiitione  in 
■manum  had  probably  become  comparatively  unusual. 


1.  Sed  hffi  juris  angustise  postea  emen- 
datse  sunt,  et  primus  quidem  divus  Clau- 
dius matri,  ad  solatium  liberorum  amis- 
sorum,  legitimam  eorum  detulit  heredi- 
tatem. 

2.  Postea  autem  senatus-consiilto  Ter- 
tulliano,  quod  divi  Hadriani  temporibus 
factum  est.  plenissime  de  tristi  succes- 
sione  matri  non  etiam  avise  deferenda 
cautum  est :  ut  mater  ingenua  trium  lib- 
eroi-um  jus  habens,  libertina  quatuoi-, 
ad  bona  liliorum  tiliai'umve  admittatur 
intestato  mortuorum,  licet  in  potestate 
parentis  est ;  ut  scilicet,  cum  alieno  juri 
subjecta  est,  jussu  ejus  adeat  heredita- 
tem  cujus  juri  subjecta  est. 


1.  But  this  sti'ictness  of  the  law  was 
afterwards  mitigated.  The  Emperor 
Claudius  was  the  firet  who  gave  the  le- 
gal inheritance  of  deceased  children  to  a 
mother,  to  console  her  gi"ief  for  their 
loss. 

2.  Afterwards,  the  senatus-caiisultuia 
Tei'tullianwn,  in  the  reign  of  the  Empe- 
ror Hadrian,  established  the  general 
i-ule  that  mothers,  but  not  gi-andmoth- 
ei"s,  should  have  the  melancholy  privi- 
lege of  succeeding  to  their  children ;  so 
that  a  mother,  born  of  fi'^e  parentis, 
having  thi-ee  children,  or  a  freedwoman 
having  four,  should  be  admitted,  al- 
though in  the  power  of  a  parent,  to  the 
goods  of  her  intestate  children.  Except 
that  a  mother  in  the  power  of  anothei" 
can  only  enter  upon  the  inheritance  of 
her  childi-en  at  the  command  of  him  to 
whom  she  is  subject. 


This  senatus-consulium  was  passed  158  a.d.,  in  the  time  of  Antoninus 
Pius,  who  is  here  called  by  his  name  of  adoption.     It  was  only  an 
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extension  of  the  lex  Papia  Poppoia,  which  had  confen-ed  on  free  persoii.s 
having  three  children,  and  freed  persons  having  four,  many  excep- 
tional advantages.  Husbands  and  wives,  for  example,  could,  under 
these  circumstances,  leave  to  each  other  a  larger  share  of  their  prop- 
erty than  was  otherwise  permitted.  (Ulp.  Fr.  15,  IG.)  'Wis  jus  trium 
Uberorum,  as  it  was  termed,  was  frequently  conferred  by  special  favor 
of  the  emperors,  on  persons  who  had  not  the  requisite  number  of 
children. 


3.  Pi-£eferuntur  autem  matri  liberi  de- 
fiincti  qui  sui  sunt,  quive  suorum  Joco 
sunt,  sive  piimi  gradus  sive,  ulterioi-is. 
Sed  et  filise  sujb  mortuse  filius  vel  tilia 
opponitur  ex  constitution!  bus  mati-i  de- 
functse,  id  est,  avise  sua;.  Pater  quoque 
utriusque,  non  etiam  avvis  vel  proavus, 
matri  antejionitur,  scilicet  cum  inter  eos 
solos  de  hei'editate  agitur.  Frater  au- 
tem consanguineus  tarn  tilii  quam  fiiiai 
excludebat 'mati-em  :  soror  autem  con- 
sanguinea  pariter  cum  matre  admitteba- 
tur ;  sed  si  fnei-at  frater  et  soror  consan- 
guinei,  et  mater  liberis  honorata,  fi-ater 
quidem  matrem  excludebat,  communis 
autem  erat  hereditas  ex  aequis  partibus 
tratris  et  soi-oi-is. 


3.  The  childi-en  of  the  deceased  son 
being  ,<j'«j  heredci,  or  ranked  as  such, 
either  in  the  tii-st  oi-  another  degree,  are 
preferred  to  the  niother.  And  if  it  is  a 
daughter  sui  jicrifi  who  is  dead,  her  snu 
or  daughter,  is  pi-eferi-ed  by  the  consti- 
tutionvS  to  her  mother,  i.e.  to  their  grand- 
mother. The  father  of  the  deceased  is 
prefen-ed  to  the  mother ;  not  so  the 
grandfather  or  great-gi-andfathei*,  at 
least  when  they  and  the  mother  are  the 
only  claimants  of  the  inheritance.  The 
brother  by  the  same  father,  either  of  a 
son  or  a  daughter,  excluded  the  mothei" ; 
but  the  sister  by  the  same  father  was 
admitted  equally  with  the  mother.  If 
the  deceased  left  a  brother  and  a  sister 
by  the  same  father  as  himself,  the 
brother  excluded  the  mother,  although 
rendered  capable  by  the  number  of  her 
children,  and  the  inheritance  was  equal- 
ly divided  between  the  brother  and 
sister. 

D  xxxviii.  17.  2.  15.  IS,  19;  C.  vi.  56.  5. 

The  mother  was  allowed  to  rank  among  the  agnati  by  the  senatus- 
consuUum  Tertullianum,  but  she  had  a  relative  position  rather  than  a 
definitive  position,  as  being  in  a  certain  degree  of  agnation.  What 
her  exact  position  w^as  at  different  periods  of  the  law  will  be  stated  at 
the  end  of  the  Fourth  Title. 


4.  Sed  nos  constitutione  quam  in  Co- 
dice  nostro  nomine  decorato  posuimus, 
matri  subveniendum  esse  existimavimus, 
respicientes  ad  naturam  et  puei'pei-ium 
et  periculum  et  sajpe  mortem  ex  hoc  ca- 
su  matribus  illatam  ;  ideoque  impium 
esse  credidimus  casum  foi-tuitum  in  ejus 
admitti  detrimentum.  Si  enini  ingenua 
ter  vel  libertina  quater  non  peperit,  im- 
merito  defi-audabatur  successione  suo- 
rum Uberorum ;  quid  enim  peccavit,  si 


4.  But  by  a  constitution,  inserted  in 
the  Code  which  bears  our  name,  we 
have  thought  tit  to  come  to  the  aid  of 
the  mother,  fi-om  considering  natural 
reason,  as  well  as  the  pains  of  child- 
birth, the  danger,  and  death  itself,  which 
they  often  sutler.  We,  thei-efore,  have 
esteemed  it  highly  unjust  that  the  law 
should  turn  to  their  deti-iment  what  is  in 
its  natui-e  purely  fortuitous ;  for,  if  u 
married  woman  free-born  does  not  gi\-e 
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lion  plures  sed  paucos  peperif?  Et 
cLeilimus  jus  legitimum  plenum  iiiatri- 
bus,  sive  ingenuis  sive  libertinis,  etsi 
non  ter  enixre  I'uerint  vel  quater,  sed 
earn  tantum  vel  earn  qui  quajve  morte 
intercept!  sunt,  ut  et  sic  vocentur  in  li- 
berorum  suoruui  leyitiniam  succes- 
isiouem. 


C.  viii. 


birth  to  three  children,  or  a  freedwoman 
to  four,  they  do  not  therefore  deserve  to 
be  deprived  of  the  succession  to  their 
children.  For  how  can  it  be  imputed  to 
them  as  a  ci'ime  to  have  had  few  chil- 
dren? We,  therefore,  have  given  a  full 
right  to  every  mother,  whether  free-born 
or  freed,  to  be  called  to  the  legal  suc- 
cession of  her  children,  although  she  may 
not  have  given  birth  to  three  or  four 
children,  or  may  not  have  had  any  other 
than  the  child  whose  inheritance  is  in 
question. 
59.  2. 


5.  Sed  cum  antea  constitutiones  jura 
legitimse  successionis  perscrutantes,  par- 
tira  niatrem  adjuvabant,  partim  eam 
prsegravabant  et  non  in  soUdum  eam 
vocabant ;  sed  in  quibusdam  casibus 
tei'tiam  ei  pai-tem  abstrahentes  certis 
legitimis  dfbant  personis,  in  aliis  autem 
contrarium  faciebant,  nobis  visum  est 
recta  et  siraplici  via  matrem  omnibus  per- 
sonis legitimis  anteponi,  et  sine  ulla  de- 
minutione  tilioi-um  suorum  successionem 
accipere,  excepta  fratris  et  sororis  per- 
sona, sive  consanguinei  sint,  sive  sola 
cognationis  jui-a  habentes  ;  ut  quemad- 
niodum  eam  toti  alii  ordini  legitimo 
pi'seposuimus,  ita  omnes  fratres  et  soi'o- 
res,  sive  legitimi  sunt  sive  non,  ad  capi- 
eudas  hereditates  simul  vocemus ;  ita 
tamen  ut,  si  quidem  solae  sororea  agnatse 
vel  cognatse  et  mater  defuncti  vel  de- 
functse  supersint,  dimidiam  quidem 
mater,  alteram  vei-o  dimidiam  partem 
omnes  sorores  habeant.  Si  vero  matre 
superstite  et  fratre  vel  fratribus  solis, 
vel  etiam  cum  sororibus  sive  legitima 
sive  sola  cognationis  jura  habentibus, 
intestatus  quis  vel  intestata  moriatur,  in 
capita  distribuatur  ejus  hereditas. 


5.  The  constitu'ions  of  former  emper- 
ors, relative  to  the  right  of  succession, 
were  partly  favorable  to  mothers,  and 
partly  unfavorable.  They  did  not  al- 
ways give  the  mothers  the  entire  inheri- 
tance of  their  children,  but  in  some  cases 
deprived  them  of  a  third,  which  was 
given  to  certain  agnati ;  and  in  other 
cases,  doing  just  the  contrary,  gave  a 
third.  But  it  seems  light  to  us  that 
mothers  should  receive  the  succession  (if 
their  children  without  any  diminution, 
and  that  they  should  be  decidedly  and 
exclusively  preferred  before  all  legal 
heirs,  except  the  brothers  and  sisters  of 
the  deceased,  whether  by  the  same 
father  or  having  only  the  rights  of  cog- 
nation. And  as  we  have  preferred  tlie 
mother  to  all  other  legal  heirs,  we  call 
all  brothers  and  sisters,  legal  or  not,  to 
the  inheritance  together  with  the  mother, 
the  following  rule  being  observed.  If 
there  are  living  only  sisters  agnatop-  or 
cognatce,  and  the  mother  of  the  deceased, 
the  mother  shall  have  one-half  of  the 
goods,  and  the  sisters  the  other  half. 
But  if  there  are  living  the  mother,  and 
also  a  brother  or  brothers  only,  or  broth- 
ers and  sisters,  whether  legal,  or  only 
having  the  rights  of  cognati,  then  the 
inheritance  of  the  intestate  son  or  daugh- 
ter shall  be  divided  in  capita. 

56.  7. 


In  the  code  of  Theodosius  (v.  1.  1),  we  find  two  constitutions,  one  of 
Constantine,  the  other  of  Valentinian  and  Valens,  which  made  the  first 
change  in  the  jus  liberoram  introduced  by  the  lex  Papia  Poppcea.     By 
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these  constitutions  it  was  enacted  that  if  there  were  persons  in  a  cer- 
tain degree  of  agnation  with  the  deceased,  namely,  a  paternal  uncle, 
or  a  paternal  uncle's  son  or  grandson,  or  an  emancipated  brotiier,  then 
the  mother,  instead  of  excluding  them,  as,  if  she  had  the  jun  lifjerwum, 
she  would  have  done,  divided  the  inheritance  with  them,  taking  two- 
thirds  if  she  had  the  ^'ms  trium  liberorum,  and  one-third  if  she  had  not. 
This  enactment  was,  therefore,  a  gain  to  those  who  had  not  the  jua  libe- 
rorum, and  a  loss  to  those  who  had.  Justinian  did  away  altogether  with 
the  jus  liberorum  and  the  distinctions  founded  upon  it. 


6.  Sed  quemadmodum  nos  matribus 
prospeximus,  ita  eas  opt^rtet  suae  soboli 
consulere :  scituris  eis  quod,  si  tutores 
libei'is  non  petierint,  vel  in  locum  remo- 
ti  vel  exciisati  intra  annum  petere  neg^- 
lexei'int,  ab  eoi'um  inipubei-um  moiien- 
tium  successions  i-epellentur. 


D.  xxxviii 


6.  And  as  we  have  thus  taken  care  of 
the  interests  of  the  mothei-s,  they  oug-ht 
in  return  to  consult  the  welfare  of  their 
children.  Let  them  know,  then,  that  if 
they  neg-lect,  dui-ingthe  space  of  a  whole 
year,  to  demand  a  tutor  for  their  chil- 
dren, or  to  ask  for  the  appointment  of  a 
new  tutor  in  the  place  of  one  who  has 
been  removed  or  excused,,  they  will  be 
deservedly  repelled  from  the  succession 
of  the  children,  if  they  die  before  the  age 
of  puberty. 

17.  2.  43. 


7.  Licet  autem  vulgo  qusesitus  sit  7.  Although  a  son  or  a  daughter  is 
filius  tiliave,  potest  tamen  ad  bona  ejus  born  of  an  uncertain  father,  yet  the 
mater  ex  Tertulliano  senatus-consulto  mother  may  be  admitted  to  succeed  to 
admitti.  .  their   goods  by    the  senatus-eo)iSii!tu,ii 

TertulUanum. 

The  natural  tie  is  all  that  is  regarded  in  this  case  ;  this  is  equally 
strong  between  the  mother  and  child,  whoever  may  be  the  father. 


Tit.  IV.     D:^:  SENATUS-CONSULTO  ORPHITIANO. 


Per  contrarium  autem,  ut  liberi  ad 
bona  matrum  intestatarum  admittantur 
senatus-consulto  Orphitiano,  Orphitio 
et  Rufo  consulibus,  eifectum  est,  qut)d 
latum  est  divi  Marci  temporibus  ;  et  da- 
ta est  tam  tilio  quam  tiliae  legitima  here- 
ditas,  etiamsi  alieno  juri  subject!  sunt, 
et  pi-ajferuntur  consanguineis  et  agnatis 
defunctEB  matris. 


D.  xxxviii.  17. 


Recipi-ocally  children  ai-e  admitted  to 
the  goods  of  their  intestate  mothei-s  by 
the  senatics-cim.'iidtum  Orp?ntia7iui,i, 
made  in  the  consulship  of  Orphitius  and 
Rufus,  in  the  reign  of  the  Emperor  Mar- 
cus Antoninus.  By  this  setiatu.'i-can.sul- 
tuiti  the  legal  inheritance  is  given  both 
to  the  sons  and  daughtei-s,  although  in 
the  power  of  another,  and  they  are  pi-e- 
ferred  to  the  consanguine.').,  and  to  the 
agimt'i  of  their  deceased  mother 
9  ;  C.  vi.  57.  1. 


The  senatun-consultnm  Orphitianum  was  made  a.d.  178,   in  the  time 
of  Marcus  Aurelius  and  Commodus.     Previou:<ly,  children  could  not 
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succeed  to  their  mother,  except  as  cognati.  But  by  this  senatus-conml  ■ 
tarn  they  were  preferred  to  the  consanguinei,  that  is,  the  agnati  of  the 
second  degree,  or,  in  other  words,  brothers  and  sisters,  natural  or  adop- 
tive, as  well  as  to  all  other  agnati.  They  were  not,  however,  preferred 
to  the  mothor  of  the  deceased,  who  derived  her  right  of  succession  from 
the  senatus-consultum  Tertullianum,  but  they  shared  the  inheritance 
with  her.  Her  claim  to  share  it  with  them  was,  however,  subsequently 
taken  away  by  a  constitution  (C.  vi.  57.  4)  of  Gratian,  Valentinian,  and 
Theodosius. 


1.  Sed  cum  ex  hoc  senatus-consulto 
nepotes  ad  avise  successionem  legitimo 
jure  non  vocabantui-,  postea  hoc  consti- 
tutionibus  prineipalibus  emendatum  est, 
ut  ad  similitudineum  filiorum  tiliarumque 
et  nejiotes  et  neptes  vocentur. 


C.  vi. 


1.  But  since  grandsons  and  grand- 
daughters were  not  called  by  this  aena- 
tus-cons'ultum  to  the  legal  succession  of 
their  gi-andmother,  the  omission  was 
afterwards  supplied  by  the  impeiial 
constitutions,  and  grandsons  and  grands- 
daughters  were  called  to  inherit,  just  aS 
sons  and  daughtei'S  had  been. 

55.  9. 


The  constitution  enacting  this  given  in  the  Code  is  one  of  Valen- 
tinian, Theodosius,  and  Arcadius. 


2.  Sciendum  autem  est,  hujusmodi  suc- 
cessiones  quae  a  TertuUiano  et  Orphitiano 
deferuntur,  capitis  deminutione  non  peri- 
nii,  propter  illam  regulam  qua  novse 
hereditates  legitimse  capitis  deminutione 
non  pereunt.  sed  illse  solas  quae  ex  lege 
duodecim  tabularuni  deferuntui". 


2.  It  must  be  observed  that  these  suc- 
cessions, deiived  from  the  se7iatus-con- 
stUta  Tertullianum  and  Orpliitia7iHiii,  are 
not  lost  by  a  capitis  deminut'io.  The  rule 
is,  that  legitimate  inheritances  given  by 
the  late  law  are  not  destroyed  by  capitis 
deminutio,  which  affects  those  only  that 
are  given  by  the  law  of  the  Twelve 
Tables. 


It  is  only  the  minima  capitis  deminutio  which  is  here  spoken  of.  Any 
one  who  sustained  the  maxima  or  minor  deminutio,  as  he  ceased  to  be 
a  citizen,  ceased  to  have  any  rights  of  succession. 


3.  Novissime  sciendum  est,  etiam  illos 
liberos  qui  vulgo  quaesiti  sunt,  ad  matris 
hereditatem  ex  hoc  senatus-consulto  ad- 
mitti. 


3.  Lastly,  it  must  be  observed,  that 
even  children  born  of  an  uncertain 
father  are  admitted  by  the  senatus-cooi- 
sultuvi  OrpMtianuin  to  the  inheiitance 
of  theii"  mother. 
D.  xxxviii.  17.  1.  2. 


Justinian  afterwards  altered  this,  so  as  to  exclude  such  children 
from  the  inheritance  of  their  mother,  if  she  was  of  high  rank  (illustris), 
or  if  she  had  other  children  born  in  lawful  marriage.     (C.  vi.  57.  5.) 

4.  Si  ex  pluribus  legitimis  heredibus  4.  When  thei-e  ai-e  many  legal  heirs, 
quidam  omiserint  hereditatem,  vel  morte     and  some  renounce  the  inheritance,  cr 
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vel  alia  causa  impediti-fuenntfiuomirms  are  prevented  by  death,  or  any  oth^^r 
adeant,  reli<iuis  qui  adieriiit,  accrescit  cause,  from  accepting  it,  then  the  por- 
iilorum  purtio ;  et  licet  ante  decesserint  tions  of  such  personn  af;crue  t<j  those 
qui  adierint,  ad  hei-edes  tanien  eoi-uni  who  accept  the  inheritance :  and  if  any 
pertinet.  of  those  who  accept  happen  to  die  before- 

hand, the  portions  acciaiing  to  them  will 
go  to  their  heirs. 

D.  xxxviii.  16.  9. 

This  paragraph  has  nothing  to  do  with  the  S.  C.  Orphitianum.  It 
refers  to  the  right  of  accrual  enjoyed  by  all  keredes  legilimi.  If  any 
of  those  called  to  share  an  inheritance  did  not  take  his  share,  it  was 
divided  among  all  those  who  entered  on  the  inheritance ;  and,  if  any 
of  those  who  had  entered  died  before  receiving  the  share  that  accrued  to 
him,  this  accruing  share  passed  to  his  heirs,  his  interest  in  it  having 
become  fixed,  and  made  transmissible  to  his  heirs  by  his  entering  on 
the  inheritance. 

The  following  were  the  principal  changes  in  the  law  of  the  succession 
of  the  agnati.  By  the  law  of  the  Twelve  Tables,  agnati,  i.e.  collaterals 
in  the  same  civil  family,  succeeded  in  default  of  sui  heredes.  Subse- 
quently, different  classes  of  persons  were  allowed  to  rank  as  agnati  who 
were  not  so.  1.  Emancipated  brothers  and  sisters  were  allowed  to 
rank  as  agnati  by  Anastasius,  and  their  children  were  allowed  to  do  so 
by  Jusfianian.  2.  Under  Justinian,  a  peculiar  order  of  succession  was 
iixed  on  for  persons  emancipated ;  first  came  their  children ;  secondly, 
their  brothers  and  sisters ;  thirdly,  the  ascendant  emancipator.  8.  Jus- 
tinian placed  uterine  brothers  and  sisters,  and  their  children,  on  the 
same  footing  as  consanguinei  and  their  children.  4.  The  mother  was 
allowed  to  succeed  to  her  children  by  the  senatiis-consultum  Tertul- 
lianum,  and  children  to  their  mother  by  the  senatics-constdtum  Orphi- 
tianum. As  this  is  a  subject  of  some  complexitj',  it  is  treated  separately 
at  the  end  of  this  note.  5.  Grandchildren  succeeded  to  their  grand- 
mother by  a  constitution  of  Valentinian,  Theodosius,  and  Arcadius. 
(Tit.  4.  1.) 

There  were  also  two  other  points,  besides  the  admission  of  these 
persons  excluded  by  the  strict  definition  of  agnati,  in  w-hich  the  law- 
underwent  alterations.  First,  the  Twelve  Tables  made  no  distinction 
of  sex  in  the  agnati;  the  prudentes  limited  the  succession  of  females  to 
the  second  degree.  Justinian  restored  the  law  of  the  Twelve  Tables 
on  this  point,  and  permitted  no  distinction  of  sex.  (Tit.  2.  3.) 
►Secondly,  vmder  the  law  of  the  Twelve  Tables,  there  was  no  devolution 
among  the. a^wa^j;  if  the  nearest  refused,  the  more  remote  could  not 
come  in  their  place ;  Justinian  permitted  such  a  devolution  to  take 
place.     (Tit.  2.  7.) 

To  have  a  place  in  the  succession  under  the  aS'.  C.  Tertulliamim.  the 
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mother  must  have  the  jus  liberorum,  the  privileges  accorded  to  free 
persons  having  three  or  freed  persons  having  four  children,  and  she 
had  not  a  definite  place,  but  one  varying  according  as  there  were  or 
were  not  other  persons  to  preclude  or  share  her  claim.  The  chief  pro- 
visions of  the  law  on  this  head  may  be  stated  as  follows  : 

We  will  first  consider  the  position  of  the  mother,  having  the  jus 
llherm'wm,  when  the  father  is  dead.  1.  If  her  son  died  leaving  chil- 
dren, his  children,  if  in  his  family,  would  succeed  as  sui  heredes.  But 
these  children  might  be  in  an  adoptive  family,  and  so  have  no  claim, 
previously  to  Justinian's  legislation,  to  the  inheritance  of  their  natural 
father.  If  there  were  agnati  of  the  deceased,  then  the  conflict  was 
between  the  mother  and  these  agnati.,  and  the  mother  excluded  them. 
If  there  were  no  agnati,  then  the  conflict  was  between  the  mother 
and  the  children  as  cognati,  and  the  children  excluded  the  mother. 
(D.  xxxviii.  17.  2.  9.)  If  her  daughter  died  leaving  children,  they 
shared  with  the  daughter's  mother  under  the  S.  C.  Tertullianum 
(Tit.  4.  pr.),  and  excluded  her  under  a  constitution  of  Gratian.  2.  If 
her  son  or  daughter  died  childless  and  without  brothers  or  sisters 
living,  the  mother  took.  If  therd  was  a  brother  of  the  deceased,  he 
excluded  the  mother  and  shared  with  the  sisters,  if  any.  If  there  were 
no  brothers,  but  there  were  sisters,  the  mother  shared  with  them. 
(Tit.  3.  3.)  Until  we  get  to  the  legislation  of  Justinian,  it  is  only  of 
brothers  and  sisters  by  the  same  father,  consanguinei  (oe),  that  we  are 
speaking.  3.  Under  the  later  emperors,  previously  to  Justinian,  the 
position  of  the  mother  with  regard  to  agnati  of  the  third  or  a  remoter 
degree  was  changed  under  a  constitution  of  Constantine.  If  the 
mother  had  not  the  jus  liberwum,  she  was  no  longer  excluded  by  such 
agnati,  but  took  one-third  of  the  inheritance.  If  she  had  the  jus  liber- 
oi'um,  she  no  longer  excluded  them  altogether,  but  only  took  two-thirds. 
Under  a  constitution  of  Theodosius  she  was  placed  in  the  same  position 
^Adth  regard  to  a  brother  of  the  deceased  who  had  passed  out  of  the 
family.     (Tit.  3.  5.) 

Secondly,  we  will  take  the  case  of  the  father  as  well  as  the  mother 
having  the  jus  liberoi'um  being  alive.  1.  The  father  took  if  in  the 
same  family  with  the  deceased  child ;  but  the  father  might  have  been 
emancipated  or  given  in  adoption,  and  the  deceased  child  not.  Here, 
if  there  w^ere  agnati  of  the  deceased,  the  mother  was  excluded  if  there 
was  a  brother  of  the  deceased  among  the  agnati ;  she  shared  with 
sisters,  and  excluded  remoter  agnati.  If  there  were  no  agnati,  then  the 
conflict  was  between  the  father  as  one  of  the  cognati  and  the  mother, 
and  then  the  father  excluded  the  mother.  (D.  xxxviii.  17.  2.  17.)  2. 
If  there  was  a  grandfather  and  the  father  was  dead,  the  mother 
excluded  the   grandfather ;    but  if  the  father   was   living   and    the 


LIIl.    III.       TIT.    V.  '.Mil 

deceased  had  been  emancipated,  then,  if  the  niolhev  was  preferred  to 
tho  grandfather,  the  father  would  be  preferred  to  the  nnjther  (Tit.  ;j.  '6), 
and  the  grandfallier  to  the  father.  Ho  it  was  simifler  to  say  that  the 
grandfather  was  preferred  to  the  mother.  (D.  xxxviii,  17.  5.  2.)  It  is 
said  in  the  text  of  Tit.  3.  3.  that  the  mother  is  preferred  to  the  gi-aiid- 
father,  but  not  to  the  father  when  the  conflict  is  directly  Ijetween  them. 
If  the  father  was  living  in  the  case  just  mentioned,  the  conflict  was  not 
between  the  mother  and  the  grandfather,  but  between  the  mother  and 
father,  and  it  was  through  the  father  that  the  grandfather  was  pre- 
ferred, just  as  the  mother  was  preferred  to  the  father  when  the  conflict 
was  not  between  them  directly,  but  between  the  mother  and  the  agnali 
as  noticed  in  the  foregoing  case  (No.  1). 

Justinian  made  the  following  changes  aff'ecting  the  position  of  the 
mother.  1.  He  entirely  did  away  with  the  jus  libei^orum,  and  put  all 
mothers  on  an  equality.  (Tit.  3.  5.)  2.  He  put  emancipated  and 
uterine  brothers  and  sisters  and  their  children  on  a  level  with  conmn- 
guinei  (ce),  and  they  therefore  had  to  be  taken  into  account  when  the 
mother's  position  had  to  be  determined  with  regard  to  the  brothers  and 
sisters  of  the  deceased. 

Some  other  minor  points  as  to  the  succession  of  mothers  and  children 
are  worth  noticing.  (1)  The  rule  as  to  there  being  no  devolution 
among  agnati  did  not  apply  to  the  mother.  If  the  agnati  who  preceded 
her  refused,  she  took  ;  if  she  refused,  the  agnati  whom  she  preceded 
took.  (D.  xxxviii.  17.  29. 14.  20.)  (2)  The  minima  capitis  deminutio  did 
not  interfere  with  successions  under  the  S.  C.  Tertullianum  or  Orphiti- 
anmn  (Tit.  4.  2) ;  and  (3)  children  born  of  an  uncertain  father  inherited 
from  their  mother  under  the  8.  C.  Orphitianum  (Tit.  4.  3),  and  their 
mother  from  them  under  the  8.  C.  Tertullianum  (Tit.  3.  7).  (4)  Mothers 
were  excluded  from  succeeding  to  their  children  dying  under  the  age 
of  puberty,  if  they  had  not  provided  them  with  tutors.     (Tit.  3.  6.) 

Tit.  V.     DE   SUCCESSIONE    COGXATORUM. 

Post  suos  heredes,  eosqiie  quos  inter  After  the  s^ii  heredes  and  those  whom 
suos  heredes  praetor  et  constitutiones  the  pi-tetor  and  the  constitutions  call  to 
vocant,  et  post  legitimos,  quorum  nu-  inherit  among-  the  sni  heredes,  and  after 
mero  sunt  agnati,  et  hi  quos  in  locum  the  legal  heirs,  that  is,  the  agnati  and 
agnatorum  tarn  sixpi-adicta  senatus-  those  whom  the  above-mentioned  .sena- 
consulta  quam  nostra  erexit  constitutio,  tu.H-consutta  and  our  constitution  have 
proximos  cognatos  prsetor  vocat.  placed  among   the    agnati.  the   pi-setor 

calls  the  nearest  cogimti. 
D.  xxxviii.  15.  1  ;  D.  xxxviii.  7.  2.  4. 

The  law  of  the  Twelve  Tables  recognized  only  the  succession  of.  (1) 
sui  hereles  \  (2)  aqnati ;  {?>)  gentiles.     If  there  were  no  ge^itiles,  the  inher- 
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itauce  lapsed  to  the  state.  In  plebeian  families,  or  rather  in  such  ple- 
beian families  as  were  not  parts  of  a  plebeian  gens,  if  there  were  no 
agnati,  the  inheritance  would  lapse  at  once. 

The  subject  of  gentilitas  is  too  obscure,  and  repays  investigation  too 
little,  to  permit  us  to  enter  into  it  here.  Probably  the  original  notion 
of  gentiles  was  that  of  members  of  some  pure  uncorrupted  patrician 
stock,  although  not  necessarily  of  the  same  descent,  but  bearing  the 
same  name,  and  having  the  same  sacra.  (See  Introd.  sec.  2.)  Proba 
bly,  also,  freedmen  and  clients  of  gentiles,  were,  in  some  degree,  consid- 
ered as  themselves  gentiles ;  probably  if  their  property  was  not  claimed 
by  their  patron,  it  went  to  the  members  of  his  gens,  but  they  had  not 
any  claim  on  the  property  of  any  other  gentilis.  We  know  also  that 
there  were  plebeian  gentes,  formed  probably  by  the  marriage  of  a  patri- 
cian with  a  plebeian  before  the  plebs  received  the  connubium.  Members 
of  plebeian  gentes  would,  we  may  suppose,  have  the  rights  oi  gentilitas 
towards  other  members  of  the  same  plebeian  gens,  but  whether  they 
had  them  toward  the  members  of  the  patrician  gens,  from  which  they 
were  an  offset,  is  wholly  uncertain.  Of  the  mode  in  which  the  gentiles 
took  the  inheritance,  we  know  nothing,  nor  at  how  late  a  period  of 
history  the  gentes  were  still  really  in  existence.  Gains  (iii.  17)  treats  the 
subject  as  one  of  mere  antiquarian  interest.  Probably  at  the  time  of 
the  praetors'  legislation  there  were  few  families  that  could  boast  a 
descent  so  pure  and  accurately  known  as  to  satisfy  the  requisites  of 
gentilitas.  At  any  rate,  the  praetors  felt  themselves  at  liberty  to  favor, 
in  every  way,  the  tie  of  blood,  and  they  accordingly  called  the  cognati 
to  the  succession. 

1.  Qua  parte  naturalis  cognatio  spec-  1.  It  is  the  natural  relationship  that  is 
tatur;  nam  agnati  capita  deminuti,  qui-  here  looked  to;  thus  agnati  who  have 
que  ex  his  progeniti  sunt,  ex  lege  duo-  undergone  a  capitw  clemimotio  and  their 
decim  tabularum  inter  legitimos  non  descendants  are  not  included  among  the 
habenter,  sed  a  jirBetore  tertio  ordine  legal  heirs  by  the  law  of  the  Twelve 
vocantur.  Exceptis  soils  tantummodo  Tables,  but  they  ai-e  called  by  the  praetor 
fratre  et  sorore  emancipatis,  non  etiam  in  the  third  ordei*.  We  must  except  an 
liljeris  eorum,  quos  lex  Anastasiana  cum  emancipated  brother  or  sister,  but  not 
fi-atribus  integii  juris  constitutis  vocat  their  children.  For  the  law  of  Anas- 
fpiidem  ad  legitimam  fratris  hereditatem  tasius,  calling  an  emancijiated  brother 
sive  soroi'is,  non  sequis  tamen  partibus,  or  sister,  together  with  brothers  whose 
sed  cum  aliqua  deminutione  quam  facile  rights  still  exist  unaltered,  to  the  legal 
est  ex  ipsius  constitutionis  verbis  col-  succession  of  their  bi-other  or  sister,  not, 
ligere.  Aliis  vero  agnatis  inferioris  gra-  indeed,  giving  them  an  equal  share,  but 
dus,  licet  capitis  deminutionem  passi  making  a  deduction  set  forth  in  the  con- 
non  sunt,  tamen  eos  anteponit,  et  procul  stitution,  pi'efers  them  to  all  agnati  of 
dubio  cognatis.  an   inferior  degree,  e\en  though   these 

agnati  have  undei-gone  no  ca^yitis  demi- 
nutio,  and,  of  course,  prefers  them  to  all 
cog7iati. 
Gal.  iii.  21.  27;  C.  v.  30.  4. 
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"We  have  already  spoken  of  this  lex  Anastasiana  in  the  note  to  Tit.  2. 
4,  and  noticed  the  constitution  of  534,  by  which  Justinian  admitted  as 
agnatl  the  children  of  emancipated  brothers  and  sisters,  and  did  away 
with  the  deduction  mentioned  in  the  text,  namely,  that  of  one-fourth. 

2.  Hos  etiam  qui  per  feminini  sexus  2.  Collateral  relations  united  only  by 
personas  ex  transverso  cognatione  jun-  the  female  line  are  also  calieil  by  the 
guntur,  tertio  gradu  proximitatis  nomine  praitor  in  the  third  order  of  succession, 
praetor  ad  successionem  vocat.  according  to  their  proximity. 

Gal.  iii.  30 

3.  Liberi  qiioque  qui  in  adoptiva  3.  Children,  who  are  in  an  adoptive 
familia  sunt,  ad  naturalium  parentum  family,  are  likewise  called  in  the  third 
hereditatem  hoc  eodem  gradu  vocantur.     order  of  succession  to  the  inheritance  of 

their  natural  pai-ents. 

Gal.  iii.  31. 

Justinian's  change  in  the  law  of  adoption  left  the  adoptive  child, 
unless  adopted  by  an  ascendant,  in  his  natural  family,  and,  therefore, 
he  could  come  in  as  a  suus  heres,  or  agnatus,  and  not  merely  as  a 
cognatus.  But  the  text  would  still  be  applicable  to  persons  adopted  by 
an  ascendant  and  to  persons  8ui  juris,  who  arrogated  themselves. 


4.  Vulgo  qusesitos  nullum  habere  ag- 
natum  manifestum  est,  cum  agnatio  a 
patre,  cognatio  a  matre  sit :  hi  autem 
nullum  patrem  habere  intelliguntur. 
Eadem  ratione  nee  inter  se  quidem  pos- 
sunt  videri  consanguine!  esse,  quia  con- 
sanguinitatis  jus  species  est  agnationis ; 
tantum  igiti^r  cognati  sunt  sibi,  sicut  et 
matris  cognatis.  Itaque  omnibus  istis 
ea  parte  competitbonorum  possessio,  qua 
proximitatis  nomine  cognati  vocantur. 


D.  XXXV 

5.  Hoc  loco  et  illud  necessario  admo- 
nendi  sumus,  agnationig  quidem  jure 
admitti  aliquem  ad  hereditatem,  etsi 
decimo  gradu  sit,  sive  de  lege  duodecim 
tabularum  qua?ramus,  sive  de  edicto  quo 
prsetor  legitimis  heredibus  daturum  bo- 
norum  possessionem  pollicetui\  Prox- 
imitatis vero  nomine  iis  solis  prsetor 
promittit  bonorum  possessionem,  qui 
usque  ad  sextum  gradum  cognationis 
24 


4.  It  is  manifest  that  children  bom  of 
an  uncertain  fathei"  have  no  agnati,  inas- 
much as  agnation  proceeds  from  the 
father,  cognation  from  the  mother,  and 
such  children  are  looked  upon  as  having 
no  father.  And,  for  the  same  reason, 
consanguinity  cannot  be  said  to  subsist 
between  these  childi-en,  because  consan- 
guinity is  a  species  of  agnation.  They 
can,  therefore,  only  be  allied  to  each, 
other  as  cognati  by  being  related  by. 
their  mother ;  and  it  is  for  this  i-easou 
that  all  such  children  are  admitted  to 
the  possession  of  goods,  which  calls  the 
cognati  according  to  their  degree  of 
pi'oximity. 

iii.  8.  2.  4. 

5.  Here  we  may  observe,  that  by  right 
of  agnation  any  one  may  be  admitted  to 
inherit,  although  in  the  tenth  degree, 
both  by  the  law  of  the  Twelve  Tables, 
and  by  the  edict  in  which  the  praetor 
promises  that  he  will  give  the  possession 
of  goods  to  the  legal  heirs.  But  the 
prsetor  promises  the  possession  of  goods 
to  cognati  according  to  their  proximity 
only  as  far  as  the  sixth  degi-ee  of  cogua- 
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sunt,  et  ex  septimo  a  sobrino  sobrinaque    tion,  and  in  the  seventh  degree  to  those 
nato  native.  eognati  who  are  the  children  of  a  second 

cousin. 
D.  xxxviii.  16.  2.  2,  4 ;  D.  xxxviii.  8.  1.  3  ;  D.  xxxviii.  8.  9. 

The  offnati  were  not  limited  by  the  tenth  degree.  (See  Tit.  (3.  12.) 
This  degree  is  only  given  as  an  instance  of  how  far  the  succession 
might  go.  But  the  sixth  degree  was  the  limit,  with  the  exception  given 
in  the  text,  of  the  succession  of  eognati. 


Tit.  VI.     DE   GRADIBUS   COGNATIONIS. 


Hoc  loco  necessarium  est  exponere  que- 
madmodum  gradus  cognationis  numer- 
entur :  quare  in  primis  admonendi  sumus 
cognationem  aliam  supra  numerari, 
aliam  infra,  aliam  ex  transverso,  quae 
etiam  a  latere  dicitur.  Superior  cogna- 
tio  est  parentum,  inferior  liberorum.  ex 
transverse  fratrum  sororumve,  eorumque 
qui  quajve  ex  his  jirogenerantur,  et  con- 
venienterpatrui,  amitse,  avuncuh,  inater- 
ters.  Et  superior  quidem  et  inferior 
cognatio  a  primo  gradu  incipit;  et  ea 
quae  ex  transvei-so  numeratur,  a  secundo. 


It  is  necessary  to  explain  here  how  the 
degrees  of  cognation  are  computed  ;  and 
first  we  must  observe,  that  one  cognation 
is  reckoned  by  ascending,  a  second  by 
descending,  and  a  third  by  going  trans- 
versely, or,  as  it  is  also  called,  coUatei-al- 
ly.  The  cognation  reckoned  by  ascend- 
ing is  that  of  ascendants  ;  that  reckoned 
by  descending  is  that  of  descendants; 
that  reckoned  transvei-sely  is  that  of 
brothers  and  sisters,  and  their  issue,  and 
consequently  that  of  uncles  and  aunts, 
whether  pateraal  or  maternal.  In  i\w 
ascending  and  descending  cognation  the 
nearest  cognatus  is  in  the  first  degree  ; 
in  the  transverse,  the  nearest  is  in  the 
second. 


D.  xxx^'iii.  10.  1,  pr.  and  1. 


1.  Primo  gradu  est  supra  pater  mater, 
infra  filius  filia. 


1.  In  the  first  degi-ee  are,  ascending, 
a  father  or  a  mother  ;  descending,  a  sim 
or  a  daughter. 

D.  xxxviii.  10.  1.  3. 


2.    Secundo,   supra  avus   avia,   infra        2.  In  the  second  degree  are,  ascending, 
nepos  neptis,  ex  transverse  frater  soror.     a  grandfather  or  a  grandmother  ;   de- 
scending, a  grandson  or  granddaughter  ; 
in   the   collateral   line,   a   brother  or  a 
sister. 

D.  xxxviii.  10.  1.  4. 


3.  Tertio,  supra  proavus  proavia,  infra 
pronepos  proneptis,  ex  transverso  fratris 
sororisque  filius  filia,  et  convenienter 
patmus  amita,  avunculus  matertera. 
Patruus    est  frater   patris,   qui    Grsece 


3.  In  the  third  degree  are,  ascending, 
a  gi'cat-gi'andfather  or  a  great-grji  mi- 
mother  ;  descending,  a  great-grandson 
or  great-gi'anddaughter  ;  in  the  collate- 
ral line,  the  son  or  daughter  of  a  brother 
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narpuor  vocatvu" ;  avunculus  est  fi-ater  oi*  sister;  and  so  accoi-ding-ly  are  an 
mutfis,  qui  apud  Gra'cos  proprie  /j.r]Tpuog  uncle  or  an  aunt,  whether  patei-nal  or 
et  promiscue  6ecoc  dicitur.  Amita  est  maternal.  PairttM«  is  a  father's  brother, 
patris  sorer,  matertera  vero  matris  soror :  called  in  Greek  naTpuorj;  avuiufiiluH  \h  a, 
utraque  deta,  vel  apud  quosdam  ttjOl^  mother's  bi-other,  in  Gi-eekw»?T-^>GWf;  f^ctof 
appellatur.  is  applied  indifferently  to  eithei- ;  mnita 

is  a  father's  sister,  inatertera  a  mothei-'s 
sister,  and  each  is  called  in  Greek  Oeia, 
indifferently,  and  sometinies  -Tjdir. 

D.  xxxviii.  10.  1.  5 ;  D.  xxxviii.  10.  10.  14. 

Schraeder  substitutes  in  the  text  Trdrpojg  and  fjt,i]Tpo)g,  which  are  the 
forms  used  in  classical  Greek. 


4.  Quarto  gradu,  supra  abavus  abavia, 
infra  abnepos  abneptis,  ex  transvei'so 
fratris  sororisque  nepos  neptis,  et  con- 
venienter  patruus  magnus  amita  magna, 
id  est,  avi  frater  et  sorer ;  item  avuncu- 
lus magnus  et  matertera  magna,  id  est, 
avife  frater  et  seror ;  consobrinus  censo- 
bi'ina,  id  est,  qui  quceve  ex  fratribus  aut 
sororibus  pregenerantur.  Sed  quidam 
recte  consobrinos  ees  proprie  dici  pu- 
tant,  qui  ex  duabus  sororibus  pregene- 
rantur, quasi  consororinos  ;  eos  vero  qui 
ex  duebus  frati-ibus  pregenerantur,  pro- 
prie fi-ati'es  patrueles  vocari :  si  autem 
ex  duobus  fratribus  filia;  nascuntur,  sore- 
res  patrueles  appellari;  at  eos  qui  ex 
fratre  et  sorore  propagantur,  amitinos 
proprie  dici.  Amitae  tu£E  filii  censobri- 
num  te  appellant,  tu  illos  amitinos. 


4.  In  the  fourth  degree  are,  ascend- 
ing, a  great-great-gi-andfather,  or  a 
great-great-grandmother ;  descending,  a 
great-g-reat-grandsen,  or  a  great-great- 
gi-anddaughter ;  in  the  collateral  line, 
the  grandson  or  the  granddaughter  of 
a  brother  or  a  sister ;  as  also  a  great- 
uncle  or  great-aunt,  paternal,  that  is, 
the  brother  ei-  sister  of  a  grandfather  ; 
or  maternal,  that  is,  the  brother  or  sister 
of  a  grandmother ;  and  first  cousins,  that 
is,  the  children  of  brothers  or  sisters; 
but  te  speak  strictly,  according  te  some, 
it  is  the  children  of  sisters  that  are  proji- 
ei'ly  called  consobrini,  as  if  coiisororini ; 
the  children  of  brothers  are  properly 
fratres  patrueles,  if  males ;  surores  x>(i-- 
trueles,  if  females  ;  the  children  of  a 
brother  and  of  a  sister  are  properly  aiai- 
tini;  the  children  of  your  amita  (aunt 
by  the  father's  side)  call  you  consobri- 
nus,  and  you  call  them  amitini. 
D.  xxxviii.  10.  1.  6. 


We  see  from  the  concluding  words  of  this  paragraph,  that  consobrinus 
was  used  in  another  sense  than  its  strict  one  of  '  one  of  the  childi'en  of 
two  sisters.' 


f).  Quinto,  supra  atavus  atavia,  infra 
adneptos  adneptis,  ex  transverse  fratris 
sororisque  pronepos  proneptis,  et  conve- 
nienter  prepatruus  proamita,  id  est,  pro- 
avi  frater  et  sorer ;  preavunculus  pro- 
matei'tera,  id  est,  proaviae  frater  et  sorer. 
Item  fratris  patruelis  sororis  patruelis, 
consobrini  consobrinae,  amitini  amitinae 
filius  filia,  prepior  sobrino  prepior  so- 
brina.     Hi  sunt    patrui    magni  amitse 


5.  In  the  fifth  degree  are,  ascending, 
a  great-grandfather's  grandfather,  ei*  a 
great-grandfather's  grandmother  ;  de- 
scending, a  great-grandson  or  a  great- 
granddaughter  of  a  grandson  or  grand- 
daughter ;  in  the  ceUatei'al  line,  a  great- 
grandson  ei"  gi'eat-granddaugbter  of  a 
brother  or  sister,  as  also  a  great-grand- 
father's brother  or  sister,  ot*  a  great- 
grandmother's  brother  or  sister ;  also, 


372 


LIB.   III.      TIT.    VI. 


magnae,  aviinculi  mag^i  materterse  mag- 
nse  filius  filia. 


the  son  or  daughter  of  a  first  cousin,  that 
is,  of  a.  f rater  or  soror  patruelis,  of  a  co7i- 
sobnnus  ov  consohriTia,  or  of  an  amitinus 
or  amitiTia ;  also  cousins  who  precede 
by  a  degree  second  cousins,  that  is,  the 
son  or  daughter  of  a  great-uncle  or  gi-eat- 
aunt,  paternal  or  maternal. 

D.  xxxviii.  10.  1.  7. 

Propior  sobrino  is,  to  use  the  exact  equivalent,  a  first  cousin  once 
removed.  He  is  one  degree  nearer  (propior)  than  a  sohrinus  or  second 
cousin. 


6.  Sexto  gradu,  supra  trita^nis  trita- 
via,  infra  trinepos  trineptis,  ex  trans- 
verso  fratris  sororisque  abnepos  abnep- 
tis,  et  convenienter  abpatruus  abamita, 
id  est,  abavi  fratei-  et  soror,  abavunculus 
abmatertera,  id  est,  abaviae  frater  et 
soror.  Item  sobi-ini  sobrinaeque,  id  est, 
qui  quseve  ex  fratribus  vel  sororibus 
patruelibus  vel  consobrinis  vel  amitinis 
progenerantur. 


6.  In  the  sixth  degree  are,  ascending, 
a  great-gi'andfather's  great-gi-andfather, 
or  a  great-grandfather's  gi-eat-grand- 
inother ;  descending,  the  great-grandson 
or  great-granddaughter  of  a  great- 
grandson  or  a  gi'eat-granddaughter ;  in 
the  collateral  line,  a  great-gi-eat-grand- 
son  or  a  great-great-granddaughter  of  a 
brother  or  sister ;  as  also,  a  great-great- 
grandfather's brother  or  sister,  and  a 
gi-eat-great-gi'andmother's  brother  or 
sister ;  also,  second  cousins,  that  is,  the 
sons  and  daughters  of  first  cousins  in 
general,  whether  the  first  cousins  are 
sprung  from  two  brothers  or  two  sisters, 
or  a  brother  and  a  sister. 


D.  xxxviii.  10.  3. 


The  nomenclature  proper  to  the  different  degrees  stops  here,  because 
the  sixth  degree  was  the  limit  of  cognation. 


7.  Hactenus  ostendisse  sufficiet,  que- 
madmodum  gradus  cognationis  numer- 
entur  ;  namque  ex  his  palam  est  intelli- 
gere  quemadmodum  ulteriores  quoque 
gradus  numerare  debeamus,  quippe 
semper  generata  quseque  persona  gra- 
dum  adjiciat :  ut  longe  facilius  sit  respon- 
(lei*e  quoto  quisque  gradu  sit,  quam 
propria  cognationis  appellatione  quem- 
(]^uam  denotare. 

D.  xxxviii. 


7.  It  is  sufficient  to  have  shown  thus  far 
how  degrees  of  cognation  are  reckoned ; 
and,  from  the  examples  given,  the  more 
remote  degrees  may  be  computed  ;  for 
each  generation  always  adds  one  degree ; 
so  that  it  is  much  easier  to  determine  in 
what  degree  any  person  is  related  to 
another  than  to  denote  such  person  by 
his  proper  term  of  cognation. 

10.  10.  9. 


8.  Agnationis  quoque  gradus  eodem  8.  The  degrees  of  agnation  are 
modo  numerantur.  reckoned  in  the  same  manner. 

9.  Sed  cum  magis  Veritas  oculata  fide  9.  But  as  truth  is  fixed  in  the  mind 
quam  per  aures  animis  hominum  infigi-  much  better  by  the  eye  than  by  the  ear, 
tur,  ideo  necessarium  duximus  post  we  have  thought  it  necessary  to  subjoin, 
narrationem  gi-aduum  etiam  eos  prffisenti  to  the  account  given  of  the  degi-ees,  a 
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lihro  inscribi,  qnatenus  possint  et  auri-  tahle  of  them,  that  the  young  student, 

bus  et  oculorum  insi:)ectionc  adolesceiites  both  by  heaiing'  and   by  seeing-,   may 

pei-t'ectissimam      graduuni      doctrinam  gain  a  jjerfect  knowledge  of  them, 
adipisci. 

Justinian  intended  that  a  scheme  of  relationship  should  be  here  in- 
serted ;  but  as  the  degrees  of  relationship  are  sujB&ciently  obvious,  it  is 
scarcely  necessary  to  place  a  scheme  before  the  eyes  of  the  modern 
reader. 


10.  lUud  certum  est,  ad  serviles  cog- 
nationes  illam  pai-tem  edieti,  qua  proxi- 
mitatis  nomine  bonoi-um  possessio  pro- 
mittitur,  non  pertineie  ;  nam  nee  uUa 
antiqiia  lege  talis  cognatio  computaba- 
tur.  Sed  nosti-a  constitutione  quam  pro 
jure  patronatus  fecimus  (quod  jus  ust^ue 
ad  nostra  tempora  satis  obscui-uni  atque 
nube  plenum  et  undique  conf  usum  fuei-at) 
et  hoc  humanitate  suggerente  concessi- 
mus,  ut  si  quis  in  sei'vili  consoi'tio  con- 
stitutus  liberum  vel  liberos  habueiit  sive 
ex  libera  sive  ex  servilis  conditionis  niu- 
liere,  vel  contra  serva  mulier  ex  libero 
vel  servo  habuerit  liberos  cujuscumque 
sexus,  et  ad  libertatem  his  pervenienti- 
bus,  et  ii  qui  ex  servili  venti-e  nati  sunt 
libertatem  mei'uerint,  vel  dum  muliei'es 
libera;  erant,  ipsi  in  servitute  eos  habue- 
rint,  et  postea  ad  libertatem  pervenerint : 
ut  hi  omnes  ad  successionem  patris  vel 
matris  veniant,  patronatus  jure  in  hac 
parte  sopito.  Hos  enim  libei'os,  non 
solum  in  suorum  i_)arentum  successionem, 
sed  etiam  alterum  in  alterius  mutuam 
successionem  vocavimus :  ex  ilia  lege 
specialiter  eos  vocantes,  sive  soli  inveni- 
antur  qui  in  servitute  nati  et  postea 
maniimissi  sunt,  sive  una  cum  aliis  qiu 
post  libertatem  pai-entum  concept!  sunt, 
sive  ex  eodem  patre  vel  ex  eadem  matre, 
sive  ex  aliis,  ad  similitudinem  eorum  qui 
ex  justis  nuptiis  procreati  sunt. 

D.  xxxviii 


10.  It  is  certain  that  the  pai-t  of  the 
edict  in  which  the  possession  of  goods  is 
l^romised  according  to  the  degree  of 
proximity,  does  not  apply  to  servile  cog- 
nation, which  was  not  recognized  by  any 
ancient  law.  But,  by  oui*  constitution 
concerning  the  light  of  patronage,  a 
right  hitherto  so  obscure,  so  cloudy  and 
confused,  we  have  enacted,  from  a  feel- 
ing of  humanity,  that  if  a  slave  shall 
have  a  child  or  children,  either  by  a  free 
woman  or  a  slave,  and  reciprocally  if  a 
female  slave  shall  have  a  child  or 
children  of  either  sex  by  a  freeman  or  a 
slave,  then  if  the  father  and  mother  are 
enft-anchised,  and  the  children,  whose 
mother  was  a  slave,  become  also  free,  or 
if  the  children  of  a  free  mother  have  a 
slave  as  fathei",  and  this  slave  afterwai-ds 
attain  his  freedom,  these  children  shall 
all  succeed  to  their  father  or  mother,  the 
right  of  patronage  in  this  case  lying  dor- 
mant. And  we  have  called  these  chil- 
dren to  succeed  not  only  to  their  parents, 
but  also  mutually  to  each  other,  and  that 
whether  they  have  all  been  born  in  servi- 
tude and  afterwards  enfranchised,  oi' 
whether  they  succeed  with  others  who 
were  conceived  after  the  enfranchise- 
ment of  their  parents ;  and  also  whether 
they  have  all  the  same  father  and 
mother,  or  have  a  different  father  or 
mother,  exactly  as  would  be  the  case 
with  the  issue  of  pai-ents  legally  mari-ied. 

.  8.  1,  2. 


Not  even  in  the  case  of  emancipated  slaves  did  the  law  recognize 
the  claims  of  the  kin  of  the  slave  to  succeed  to  him  j  all  went  to  the 
patron  if  there  were  no  sui  heredes. 


11.  Repetitis  itaque  omnibus  quse  jam 
tradidimus,  apparet  non  semper  eos  qui 


11.     To   recapitulate   what  we    have 
said  on  this  subject,  it  appears  that  those 
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parem  gradum  cognationJs  obtinent, 
pariter  vocari ;  eoque  amplius  ne  eum 
quidem  qui  proxiiuior  sit  cognatus, 
semper  potiorem  esse.  Cum  enim  prima 
causa  sit  siiorum  hei-edum  et  eorum 
quos  inter  suos  heredes  jam  enumeravi- 
mus,  apparet  pronepotem  vel  abnepotem 
defuncti  potiorem  esse  i^uam  fratrem  aut 
patrem  matremque  defuncti ;  cum  alio- 
quin  pater  quidem  et  mater  (ut  supra 
quoque  tradidimus)  primum  gradum 
cognationis  obtineant,  frater  vero  secun- 
dum, pronepos  autem  tertio  gradu  sit 
cognatus,  et  abnepos  quarto.  Nee  inte- 
rest in  potestate  morientis  fuerit,  an  non, 
quod  vel  emancipatus  vel  ex  emancipato, 
aut  feminine  sexu  propagatus  est. 


who  are  in  the  same  degree  of  cognation 
are  not  always  called  equally  to  the  suc- 
cession ;  and  further,  that  even  the 
nearest  in  degree  of  cognation  is  not 
always  preferi-ed.  For,  as  the  fij-st  place 
is  given  to  sui  heredes,  and  to  those  who 
are  numbered  with  them,  it  is  evident 
that  the  great-gi-andson  or  great-gi-eat- 
grandson  is  preferred  to  the  brothei-  or 
even  the  father  or  mother  of  the  de- 
ceased, although  a  father  and  mother  (as 
we  have  before  observed)  are  in  the  first 
degree  of  cognation,  a  brother  in  the 
second,  a  gi-eat-grandson  in  the  third, 
and  a  great-great-grandson  in  the  fourth ; 
neither  does  it  make  any  diffei'ence 
whether  the  descendants  were  under  the 
power  of  the  deceased  at  the  time  of  his 
death,  or  out  of  his  power,  either  by 
being  themselves  emancipated,  or  by 
being  the  children  of  those  who  were  so, 
nor  whether  they  were  descended  by 
the  female  line. 


D.  xxxviii.  10.  1.  2. 


12.  Amotis  quoque  suis  heredibus,  et 
quos  inter  suos  heredes  vocari  diximus, 
agnatus  qui  integrum  jus  agnationis 
habet,  etiamsi  longissimo  gradu  sit,  ple- 
3'umque  potior  habetur  quam  proximior 
cognatus  ;  nam  patrui  nepos  vel  prone- 
pos avunculo  vel  materterse  pi-sefertur. 
Totiens  igitur  dicimus,  aut  potiorem 
habei-i  eum  qui  proximiorem  gradum 
cognationis  obtinet,  aut  pariter  vocari 
eos  qm  cognati  sunt,  quotiens  neque 
Buorum  heredum  jure  quique  inter  suos 
lieredes  sunt,  neque  agnationis  jure  aU- 
q  uis  prseferri  debeat,  secundum  ea  quae 
tradidimus.  Exceptis  fratre  et  soroi'e 
emancipatis,  qui  ad  successionem  fra- 
trum  vel  sororum  vocantur;  qui  et  si 
capite  deminuti  sunt,  tamen  prseferuntur 
ceteris  ulteiioris  gradus  agnatis. 


Gai.  iii.  27.  29 


12.  But,  when  there  are  no  std  Tiei'ecles, 
nor  any  of  those  who  are  called  mth 
them,  then  an  agiiatus  who  has  retained 
his  full  rights,  although  he  be  in  the 
most  distant  degree,  is  generally  prefer- 
red to  a  cognatus  in  a  neai-er  degree  ; 
thus  the  grandson  or  great-grandson  of 
a  paternal  uncle  is  preferred  to  a  ma- 
ternal uncle  or  aunt.  Thus,  when  we 
say  that  the  nearest  in  degree  of  cogna- 
tion is  called  to  the  succession,  or  if  there 
be  many  in  the  same  degree,  that  they 
are  all  called  equally,  we  only  say  so  be- 
cause there  are  no  s^ui  heredes,  nor  any 
of  those  who  are  called  with  them,  nor 
any  one  who  ought  to  be  preferi-ed  by 
right  of  agnatio  according  to  the  princi- 
ples we  have  laid  down.  And  we  must 
notice  the  exception  made  in  the  case  of 
an  emancipated  bi'other  and  sister  who 
are  called  to  the  succession  of  their 
brothers  and  sisters  ;  for,  although  they 
have  suffered  a  capitis  deminutio,  they 
are  nevertheless  preferred  to  all  agnati 
of  a  more  remote  degree. 
;  C.  V.  30.  40. 
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Nunc  de  libertorum  bonis  videainus. 
Olim  itaque  licebat  libei'to  patronum 
suumimpunetestamentopi'seterire  ;  nam 
ita  demuni  lex  duodecim  tabularum  ad 
hereditatem  liberti  vocabat  patronum,  si 
intestatus  mortuus  esset  libertiis  nuUo 
suo  herede  relicto  :  ituque  intestato  quo- 
que  mortuo  liberto,  si  is  suum  heredem 
reliquisset,  patrono  nihil  in  bonis  ejus 
juris  erat.  Et  si  quidem  ex  naturalibus 
liberis  aliquem  suum  heredem  reliquis- 
set, nulla  videbatur  quei'ela  ;  si  vero 
adoptivus  filius  fuisset,  aperte  iniquum 
erat  nihil  juris  patrono  superesse. 


Gai.  iii, 


We  will  now  npeak  of  succession  to 
fi-eedmen.  A  Ireedman  niig-ht  foi-merly, 
with  impunity,  omit  in  his  testament  any 
mention  of  his  patron,  for  the  law  of  the 
Twelve  Tables  called  the  patron  to  the 
inheritance  only  when  the  freedman  died 
intestate  without  leaving  any  suv^nher-es. 
Therefore,  though  he  had  died  intestate, 
yet  if  he  had  left  a  suios  heres,  the  patron 
had  no  claim  upon  his  estate.  And  when 
the  suus  heres  was  a  natural  child  of  the 
deceased,  the  patron  had  no  cause  of 
complaint ;  but  when  the  suus  heres  was 
only  an  adopted  son,  it  was  manifestly 
unjust  that  the  patron  should  have  no 
claim. 
39,  40. 


The  law  of  the  Twelve  Tables  regulated  the  succession  to  enfranchised 
slaves  as  follows :  an  enfranchised  slave  had  no  agnati,  for  he  belonged 
to  no  civil  family  ;  but  he  might  marry  and  found  a  family  of  his  own, 
and  then  his  children  would  be  }Aq  s^ui  herdes,  orhemightgain.swi  herdes 
by  adoption.  If  he  died  intestate,  his  sui  herdes  succeeded  to  him  ;  and 
in  default  of  sui  herdes  the  patron,  or,  if  the  patron  were  dead,  the  chil- 
dren of  the  patron,  took  the  place  of  agnati,  and  received  the  inherit- 
ance. The  enfranchised  slave  had,  however,  full  power  to  make  a  tes- 
tament, and  might  pass  over  both  his  own  sui  herdes  and  his  patron. 
A  female  slave,  however,  if  emancipated,  could  not  exclude  the  patron 
from  her  inheritance  ;  for  she  could  have  no  sui  herdes,  being  a  woman  ; 
and  as  she  was  always,  on  account  of  her  sex,  considered  under  the 
tutela  of  her  patron,  she  was  incapable  of  making  a  testament,  unless 
with  the  consent  of  her  patron.     (Ulp.  Reg.  29.  2 ;  Gai.  iii.  43.) 


1.  Qua  de  causa,  postea  prsetoris  edic- 
to  hsec  j  uris  iniquitas  emendata  est.  Sive 
enim  faciebat  testamentum  libertus, 
jubebatur  ita  testari  ut  patrono  partem 
dimidiam  bonorum  suorum  relinqueret, 
et  si  aut  nihil  aut  minus  parte  dimidia 
reliquerat,  debatur  patrono  contra  ta- 
bulas  testamenti  pai-tis  dimidise  bonorum 
possessio ;  sive  intestatus  moriebatur 
suo  herede  relicto  filio  adoptivo,  debatur 
aeque  patrono  contra  hunc  suum  here- 
dem partis  dimidise  bonorum  possessio. 
Prodesse  autem  liberto  solebant  ad  ex- 
cludendum  patronum  naturales  liberi, 
non  solum  quos  in  po  testate  mortis  tem- 


1.  This  unfairness  in  the  law  wa»«  there- 
foi'e  afterwards  amended  by  the  edict  of 
the  praetor.  Every  freedman  who  maiie 
a  testament  was  commanded  to  make 
such  a  disposition  of  his  property  as  to 
leave  one-half  to  his  patron  ;  and,  if  the 
testator  left  him  nothing,  or  less  than  a 
half,  then  the  possession  of  half  was  gi\-- 
en  to  the  patron  contra  tdbxdas.  And  if 
a  freedman  died  intestate,  leaving  an 
adopted  son  as  his  suits  heres,  still  the 
possession  of  a  half  was  given  to  the 
patron.  But  the  patron  was  excluded 
by  the  natural  children  of  a  freedman, 
not  only  by  those  in  his  power  at  the 
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pore  liabebat,  sed  etiam  emancipati  et 
in  adoptionem  dati,  si  modo  ex  aliqua 
parte  scripti  heredes  erant,  aut  praeteriti 
contra  tabulas  bonorum  possessionem  ex 
edicto  petierant ;  nam  exheredati  nullo 
modo  repellebant  patronum. 


time  of  his  death,  but  by  those  children 
also  who  had  been  emancipated,  or  giv- 
en in  adoption,  provided  that  they  were 
instituted  heirs  for  any  part,  or,  in  case 
they  were  omitted,  had  demanded  the 
possession  contra  tabulas,  under  the  prae- 
torian edict.  For  disinherited  children 
did  not  ever  exclude  the  pati-on. 
Gai.  iii.  41. 

The  praetor  considered  it  hard  that  a  testament,  or  sui  heredes  gained 
by  adoption,  or  by  the  marriage  of  a  wife  in  manu,  should  exclude  the 
patron.  This  was  to  exclude  him  by  purely  voluntary  acts  of  the  slave. 
If  the  slave  had  children  really  born  to  him,  that  constituted  a  good 
reason  why  the  patron  should  be  excluded,  and  in  this  case  the  praetor 
did  not  interfere.  It  is  to  be  observed  that  the  praetor  left  the  law  as  it 
was  if  it  was  a  patrona,  or  a  female  child  of  the  patronus,  who  was 
excluded  (G-ai.  iii.  49  ;  Ulp.  Reg.  29.  4) ;  but  by  the  lex  Papia  Poppcea 
women  with  a  certain  number  of  children  were  placed  on  a  level  wath 
men  in  this  respect. 


2.  Postea  lege  Papia  adaucta  sunt  jura 
patronorum  qui  locupletiores  libertoa 
habebant ;  cautum  est  enim  ut  ex  bonis 
ejus  qui  sestertium  centum  milhum  pa- 
trimonium  reliquerat,  et  pauciores  quam 
tres  liberos  habebat,  sive  is  testamento 
facto  sive  intestato  mortuus  erat.  virilis 
pars  patrono  deberetur.  Itaque,  cum 
unum-  quidem  filium  tiliamve  heredem 
reliquerat  libertus,  perinde  pars  dimidia 
debebatur  patrono,  ac  si  is  sine  uUo  tilio 
tiliave  testatus  decessisset:  cum  vei-o 
duos  duasve  heredes  reliquerat,  tertia 
pars  debebatui-  patrono.  Si  tres  relique- 
rat, repellebatui-  patronus. 


Gai. 

3.  Sed  nostra  constitutio  quam  pro  om- 
nium notione  Grseca  lingua  compendioso 
tractatu  habito  composuimus,  ita  hujus- 
modi  causas  definivit  ut  si  quidem  Uber- 
tus  vel  liberta  minores  centenariis  sint,  id 
est,  minus  centum  aureis  haheant  sub- 
stantiam  (sic  enim  legis  Papife  summam 
interjiretati  sumus,  ut  pro  mille  sester- 
tiis  unus  aui-eus  computetur),  nullum 
locum  habeat  patronus  in  eorum  suc- 
cessionem,  si  tamen  testamentum  fece- 
lint ;  sin  autem  intestati  decesserint 
nullo  liberorum  relicto,  tunc  patronatus 


2.  But  afterwards  the  rights  of  patrons, 
who  had  wealthy  freedmen,  were  en- 
larged by  the  lex  Papia,  which  provides 
that  he  shall  have  one  equal  shai-e  in  the 
distribution  of  the  effects  of  his  freedman, 
whether  dying  testate  or  intestate,  if  the 
freedman  has  left  a  patiimony  of  a  hun- 
dred thousand  sesterces,  and  fewer  than 
three  children.  Thus,  if  a  freedman 
possessed  of  such  a  fortune  has  left  only 
one  son  or  daughter  as  heir,  a  half  is  due 
to  the  patron,  exactly  as  if  the  deceased 
had  died  testate,  without  having  any  son 
or  daughter.  But,  when  there  are  two 
heirs,  male  or  female,  a  third  pai-t  only 
is  due  to  the  patron  ;  and  when  there  are 
three,  the  patron  is  wholly  excluded, 
iii.  42. 

3.  But  our  constitution,  published  in  a 
compendious  form,  and  in  the  Greek 
language,  for  the  benefit  of  all  nations, 
established  the  following  rules.  If  a 
freedman  or  freedwoman  ai-e  less  than 
centenarii,  i.e.  when  the  fortune  does 
not  reach  a  hundred  atirei  (the  amount 
at  which  we  estimated  the  sum  men- 
tioned in  the  lex  Papia,  counting  one 
aureus  for  a  thousand  sesterces),  the 
patron  shall  not  be  entitled  to  any  share 
in  the  succession,  provided  the  deceased 
has  made  a  testament.     But  whex-e   a 
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jus  (fjiKMl  erat  ex  leji'e  dnodecim  tabii- 
larum)  integrum  reservuvit.  Cum  vero 
majores  centenariia  sint,  si  heredes  vel 
bonoriim  possessores  liberos  habeant, 
sive  unum  sive  jilures  cujuscumque 
sexus  vel  gi-adus,  ad  eos  successioiiem 
jiarentum  deduximus,  patronis  omnibus 
una  cum  sua  progenia  semotis ;  sin 
autem  sine  liberis  decessei-int,  si  quidem 
intestati,  ad  omnem  hei'editatem  patronos 
patronasque  vocavimus.  Si  vero  testa- 
mentum  quidem  fecerint,  patronos  autem 
vel  patronas  prseterierint,  cum  nullos 
liberos  haberent,  vel  habentes  eos  exhe- 
redaverint,  vel  mater  sive  avus  maternus 
eos  prteterierit,  ita  ut  non  possint  ai'gui 
inofficiosa  eorum  testamenta,  tunc  ex 
nostra  constitutione  per  bonorum  pos- 
sessionem contra  tabulas,  non  dimidiam 
(ut  antea)  sed  tei'tiam  pai'tem  bonorum 
liberti  consequantur,  vel  quod  deest  eis 
ex  constitutione  nostra  repleatur,  si 
quando  minus  tertia  parte  bonorum 
suorum  libertus  vel  liberta  eis  i-elique- 
rit ;  ita  sine  onere,  ut  nee  liberis  libei-ti 
libertaBve  ex  ea  parte  legata  vel  tidei- 
commissa  prfestentui",  sed  ad  coheredes 
hoc  onus  redundaret :  multis  aliis  casi- 
bus  a  nobis  in  prsefata  constitutione 
congregatis  quos  necessarios  esse  ad 
hujusmodi  juris  dispositionem  pei-spexi- 
mus,  ut  tarn  patroni  patronaeque  quam 
liberi  eorum,  nee  non  qui  ex  transverso 
latere  veniunt  usque  ad  quintura  gra- 
dum,  ad  successionem  libertorum  vocen- 
tur,  sicut  ex  ea  constitutione  intelligen- 
dum  est,  ut  si  ejusdem  patroni  vel 
patronse,  vel  duorum  duarum  pluriumve 
liberi  sint,  qui  proximior  est  ad  liberti 
seu  libertse  vocetur  successionem,  et  in 
capita  non  in  stirpes  dividatur  successio, 
eodem  modo  et  in  iis  qui  ex  transvei-so 
latere  veniunt  servando,  Pene  enim 
consonantia  jui'a  ingenuitatis  et  libei-ti- 
uitatis  in  successionibus  fecimus. 


freed  man  or  wriman  dies  intestate,  anrl 
witliout  children,  the  i-ight  of  patronage 
is  maintained  undiminished,  and  is  as 
it  foi-mei'ly  was,  according  tf)  the  law 
of  the  Twelve  Tables.  But  if  a  freed 
person  leave  more  than  a  hundred  uurci, 
and  has  one  child  or  several,  whatever 
be  their  sex  or  degree,  as  his  heii-n  or 
the  possessors  of  his  goods,  such  child 
or  childi-en  shall  succeed  their  pai-ent  to 
the  exclusion  of  every  jjatron  and  his 
issue ;  but  if  he  die  without  children 
and  intestate,  we  have  called  the  pati-ons 
or  patronesses  to  his  whole  inheritance. 
If  he  has  made  a  testament,  omitting 
his  patron,  and  has  left  no  childi-en,  or 
has  disinherited  them,  or  if  a  mother 
or  maternal  grandfather  has  omitted 
them,  so  however  that  such  testaments 
cannot  be  attacked  as  inofficious,  then, 
according  to  our  constitution,  the  patron 
shall  succeed  by  a  possession  contra  tahu- 
las,  not  to  a  half  as  formerly,  but  to  the 
third  part  of  the  estate  of  the  deceased 
freedman,  or  shall  have  any  deficiency 
made  up  to  him  in  case  the  fr.eed  man  or 
woman  has  left  him  a  less  shai-e  than  a 
thii'd  of  his  or  her  estate.  But  this 
third  part  shall  not  be  subject  to  any 
chai'ge,  so  much  so  that  it  shall  not 
furnish  anything  towards  any  legacies 
or  fideicammissa,  even  though  given  for 
the  benefit  of  the  children  of  the  de- 
ceased ;  but  the  whole  burden  shall  fall 
exclusively  on  the  co-heire  of  the  patron. 
In  the  same  constitution  we  have  col- 
lected many  other  decisions  which  we 
thought  necessary  to  settle  the  law  on 
the  subject.  Thus,  patrons  and  patron- 
esses, their  children  and  collateral  I'ela- 
tions,  so  far  as  the  fifth  degree,  are 
called  to  the  succession  of  theii"  freed- 
men  and  freedwomen,  as  may  be  seen 
in  the  constitution  itself.  And,  if  there 
be  several  children,  w-hether  of  one,  two, 
or  more  patrons  or  patronesses,  the  near- 
est in  deg'ree  is  called  to  the  succession 
of  the  fi-eedman  or  freedwoman;  and 
the  estate  is  divided  per  capita  and  not 
per  stupes.  It  is  the  same  with  colla- 
terals ;  for  we  have  made  the  laws  of 
succession  almost  the  same  as  regards 
persons  free  born  and  enfi'anchised 
slaves. 
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Doing  away  ^Yitll  all  distiuction  of  sex,  and  making  the  claim  of  the 
patrona  the  same  as  that  of  the  patro7ius,  and  the  position  of  the  liberta 
the  same  as  that  of  the  libertus,  Justinian  thus  regulates  the  succession 
ah  intestato :  first  come  the  children  of  the  freedman,  whether  in  his 
power  or  not,  or  even  if  born  before  he  was  enfranchised ;  then,  if  he 
has  no  children,  come  the  patron  and  his  descendants ;  in  default  of 
these,  the  collaterals  of  the  patron  to  the  fifth  degree.  If  the  freedman 
has  children,  he  can  make  any  testament  he  pleases ;  if  he  has  not,  he 
can  only  make  what  testament  he  pleases  provided  his  fortune  is  less 
than  one  hundred  aurei ;  if  it  is  no  more,  he  must  leave  the  patron  one 
unencumbered  third,  or  the  law  will  give  his  third  contra  tabulas. 


4.  Sed  haec  de  iis  libertinis  hodie 
dicenda  sunt,  qui  in  civitatem  Romanam 
pervenerunt,  cum  nee  sunt  alii  liberti, 
simul  dedititiis  et  Latinis  sublatis ;  cum 
Xatinorum  legitimse  successiones  nuUse 
penitus  erant,  qui,  licet  ut  liberi  \atam 
suam  peragebant,  attamen  ipso  ultimo 
spiritu  simul  animam  atque  libei'tatem 
amittebant,  et  quasi  servoi'um  ita  bona 
eoi'um  jure  quodammodo  peculii  ex  lege 
Junia  manumissoi'es  detinebant.  Postea 
vei'O  senatus-consulto  Lai-giano  cautum 
fuerat,  ut  liberi  manumissoi-is  non  nomi- 
natini  exheredati  facti  exti'aneis  heredi- 
bus  eorum  in  bonis  Latinorum  prsepo- 
uerentur.  Quibus  supervenit  etiam  divi 
T]-ajani  edictum,  quod  eumdem  homi- 
nem,  si  invito  vel  ignoi'ante  patrono  ad 
civitatem  venire  ex  beneficio  principis 
festinavit,  faciebat  vivum  quidem  ci%-em 
Romanum,  Latinum  vero  morientem. 
Sed  nostra  constitutione,  propter  hujus- 
modi  conditionum  vices  et  alias  difficul- 
tates,  cum  ipsis  Latinis  etiam  legem 
Juniam  et  senatus-consultum  Largia- 
num  et  edictum  divi  Ti-ajani  in  perpe- 
tuum  deleri  censuiuius,  ut  omnes  liberti 
civitate  Romana  fruantur,  et  mirabili 
modo  quibusdam  adjectionibus  ipsas 
vias  qu£e  in  Latinitatem  ducebant,  ad 
civitatem  Romanam  capiendam  trans- 
posuimus. 


Gai.  iii.  56-58.  63-i 


4.  "What  we  have  said  relates  in  these 
days  to  freedmen  who  are  citizens  of 
Rome ;  for  thei-e  are  now  no  othei's, 
there  being  no  more  decUtitii  or  Latini. 
And  the  Latini  never  enjoyed  any  legal 
right  of  succession  ;  for  although  they 
lived  as  free,  yet,  with  their  last  breath, 
they  lost  at  once  their  life  and  liberty  : 
and  their  goods,  like  those  of  slaves, 
wei'e  claimed  by  their  manumittor,  as  a 
kind  of  'peeulmvi,  by  virtue  of  the  lex 
Junia  Norhana.  It  was  afterwards  pro- 
vided by  the  senatus-consultum  Largi- 
anum,  that  the  childreii  of  a  manumit- 
tor, not  disinherited  by  name,  should, 
in  the  succession  to  the  goods  of  a  Latin, 
be  prefei'i-ed  to  any  strangers  whom  a 
manumittor  might  institute  his  heirs. 
The  edict  of  the  Emperor  Trajan  fol- 
lowed, by  which,  if  a  slav^e,  either  against 
the  wU  or  ^dthout  the  knowledge  of 
his  patron,  had  obtained  Roman  citi- 
zenship by  favor  of  the  emperor,  he 
was  regarded  as  free  dui-ing  his  life, 
but  at  his  death  was  looked  on  as  a 
Latin.  But  we,  being  dissatisfied  with 
the  difficulties  attending  these  changes 
of  condition,  have  thought  proper,  by 
our  constitution,  for  ever  to  abolish  the 
Latini,  and  with  them  the  lex  Juvia,  the 
senatus-consultiim  Largianwa.  and  the 
edict  of  Trajan  ;  so  that  all  freedmen 
whatever  become  citizens  of  Rome. 
And  we  have  happily  contrived,  by 
some  additional  d.ipositions,  that  the 
manner  of  conferring  the  fi-eedom  of 
Latins  has  now  become  the  manner  of 
confei-ring  Roman  citizenship. 

65.  71-73 ;   C.  vii.  6. 
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Lai'ml  Juniani.     See  Bk.  i.  Tit.  5.  3. 

i^enatus-consulto  Largiano.  This  senatus-consultum  was  passed  in  the 
time  of  Claudius,  and  in  the  consulate  of  Lujjus  and  Largus.  (Gai.  iii. 
63-07.)  As  we  might  infer  from  the  text,  the  rights  of  the  children  of 
the  patron  to  the  succession  of  a  Latinus  Junianus  remained  if  they 
were  disinherited  in  any  other  way  than  by  name. 

By  the  edict  of  Trajan  the  rights  of  the  patron  were,  in  the  case 
mentioned  in  the  text,  restored  at  the  death  of  a  Latinus  exactly  as  if 
the  Latinus  had  never  become  a  citizen  by  imperial  rescript.  (Gai.  iii. 
72.)  As  to  the  modes  in  which  a  Latinus  could  acquire  the  rights 
of  full  citizenship,  see  note  on  Bk.  i.  Tit.  5.  3. 


Tit.  VIII.     DE   ASSIGNATIONE   LIBERTORUM. 

In  summa,  quod  ad  bona  libertorum,  Finally,  with  regard  to  the  goods  of 

adnionendi    sumus    censuisse   senatuni,  freedmen,  we  must  remember  that  the 

ut  quauivis  ad  omnes  patroni  liberos  qui  senate  has  enacted,  that   although  the 

ejusdem   gradus   sunt,    aequaliter   bona  goods  of  freedmen  belong  equally  to  all 

libertorum  pertineant,  tamen  licere  pa-  the  children  of  the  patron  who  are  in  the 

renti  uni  ex  liberis  assignare  libertum  :  same  degree,  yet  a  parent  may  assign  a 

ut  post  mortem   ejus  solus  is  patronus  freedman  to  any  one  of  his  children,  so 

habeatur  cui  assignatus  est,  et  ceteii  li-  that,  after  the  death  of  the  parent,  the 

beri    qui   ipsi  quoque  ad  eadem  bona,  child,to  whom  the  freedman  was  assigned, 

nulla    assignatione     interveniente,    pa-  is  alone  considered  as  his  patron,  and  the 

rieter  admittei'entur,    nihil  juris  in  iis  other  children,   who   would  have  been 

bonis  habcant ;  sed  ita  demum  pristin-  equally  admitted  had  there  been  no  as- 

ium  jus  recipiunt,  si  is  cui  assignatus  est  signation,  are  wholly  excluded.     But  if 

decesserit  nullis  libei-is  relictis.  the  child  to  whom  the  assignation  has 

been  made,  dies  without  issue,  they  re- 
gain their  former  right. 

D.  xxxviii.  4.  1. 
The  senate  enacted  this  by  the  consultum  mentioned  in  paragr.  3. 

1.  Nee  tan  turn  libertum,  sed  etiam  li-  1.  Not  only  a  freedman,  but  a  freed- 
bertam,  et  non  tantum  filio  nepotive,  sed  woman  may  be  assigned,  and  not  only 
etiam  filise  neptive  assignare  perinittitur.     to  a  son  or  grandson,  but  to  a  daughter 

or  granddaughter. 

D.  xxxviii.  4.  1,  and  3.  1.  2. 

But  it  was  necessary  that  the  child  or  grandchild  should  be  in  the 
power  of  the  patron. 

2.  Datur  autem  hajc  assignandi  facul-  2.  The  power  of  assigning  freed  per- 
tas  ei  qui  duos  pluresve  liberos  in  potes-  sons  is  given  to  him  who  has  two  or 
tate  habebit,  ut  iis  quos  in  potestate  ha-  more  children  in  his  power,  and  it  is  to 
bet,  assignare  ei  libertum  libertamve  children  in  his  power  that  a  father 
liceat.      Unde  quserebatui*,   si  eum   cui  may  assign  a  freedman  or  freedwomau 
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assignaverit  postea  emancipaverit,  num  Hence  the  question  arose,  supposing  a 
evanescat  assignatio  ?  Sed  placuit  eva-  father  assigned  a  freedman  to  his  son, 
nescere,  quod  et  Juliano  et  aliis  pleris-  and  afterwai'ds  emancipated  that  son, 
que  visum  est.  whether  that  assignment  would  be  de- 

stroyed. It  has  been  determined  that  it 
is  destroyed;  sucli  was  the  opinion  of 
Julian  and  of  most  others. 

D.  xxxviii.  4.  1,  and  13.  1.  > 

The  smatus-considtum  did  not  allow  the  patron  to  give  the  freedmen 
new  heirs,  but  only  to  give  a  preference  to  particular  heirs.  If  the 
children  passed  out  of  the  power  of  the  patron,  they  would  cease  to  be 
heirs  of  the  freedman. 


3.  Nee  interest  testamento  quis  as- 
signet  an  sine  testamento,  sed  etiam 
quibuscumque  verbis  patronis  hoc  per- 
mittitur  facere  ex  ipso  senatus-consulto, 
quod  Claudianis  temporibus  factum  est 
Suillo  Rufo  et  Osterio  Scapula  consuli- 
bus. 

D.  xxxviii.  4, 


3.  It  makes  no  difference,  whether  the 
assignment  of  a  freedman  be  made  by 
testament,  or  without  a  testament.  And 
patrons  may  make  it  in  any  terms  what- 
ever, by  virtue  of  the  senatus-consuUum 
passed  in  the  time  of  Claudian,  in  the 
consulship  of  Suillus  Rufus  and  Osterius 
Scapula. 
1,  pr.  and  3. 


The  date  of  this  senatus-con&ultum  is  given  as  a.d.  45. 

Just  as  any  expression  of  the  wishes  of  the  patron  sufficed  to  make 
an  assignation,  so  any  expression  of  a  contrary  wish  sufficed  to  revoke 
it.     (D.  xxxviii.  4.  1.  4.) 


Tit.   IX.     DE  BONORUM   POSSESSIONIBUS. 


Jus  bonoi-um  possessionis  introductum 
est  a  prsetore,  emendandi  veteris  juris 
gratia.  Nee  solum  in  intestatorum  he- 
i-editatibus  vetus  jus  eo  modo  prsetor 
emenda\dt,  sicut  supra  dictum  est,  sed 
in  eorum  quoque  qui  testamento  facto 
decesserint;  nam  si  alienus  postumus 
heres  fuerit  institutus,  quamvis  heredi- 
tatem  jure  civiU  adire  non  poterat,  cum 
institutio  non  valebat,  honorario  tamen 
jure  bonorum  possessor  efficiebatur,  vi- 
delicet cum  a  prsetore  adjuvabatur :  sed 
et  is  a  nostra  constitutione  hodie  recte 
hei-es  instituitui',  quasi  et  jure  civili  non 
incognitus. 


Gai.  ii.  242 ;  D.  i.  1. 


The  system  of  honorum  possess^iones 
was  introduced  by  the  prsetors  as  an 
amendment  of  the  ancient  law,  not  only 
with  regard  to  the  inheritances  of  intes- 
tates, as  we  have  said  above,  but  of 
those  also  who  die  after  making  a  testa- 
ment. For  if  a  posthumous  stranger 
were  instituted  heir,  although  he  could 
not  enter  upon  the  inheritance  by  the 
civil  law,  inasmuch  as  his  institution 
would  rot  be  valid,  yet  by  the  prsetoi-ian 
law  he  might  be  made  the  possessor  of 
the  goods,  because  he  i-eceived  the  as- 
sistance of  the  prsetor.  Such  a  person 
may  now,  by  our  constitution,  be  legally 
instituted  heir  as  being  no  longer  um-ec- 
ognized  by  the  civil  law. 

71 ;  D.  xxxviii.  6.  1. 
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The  ju^  civile  knew  of  no  other  mode  of  succession  than  that  of  those 
who  were  strictly  her&les.  The  praetor  introduced  a  new  mode,  that 
by  giving  possession  of  the  goods.  This  was,  in  its  origin,  merely 
placing  the  person  best  entitled  in  at  least  temporary  possession  of  the 
hereditas  in  case  this  possession  was  disputed :  and  then  the  preetor 
being  thus  called  on  to  admit  to  the  possession,  in  process  of  time  reg- 
ulated this  admission  by  the  feeling  of  natural  justice  which  it  was 
part  of  his  province  to  entertain,  and  admitted,  in  many  cases,  those 
whose  blood  gave  a  claim,  in  preference  to  those  whom  the  course  of 
the  civil  law  marked  out.  He  did  not,  indeed,  admit  any  one  whom 
the  law  expressly  rejected ;  for  the  prsetor  could  not  openly  violate  the 
law ;  but  when  the  law  was  silent,  the  praetor  took  advantage  of  this 
silence  to  admit  persons  whom  the  law  passed  over.  (D.  xxxvii,  1. 12. 1.) 
He  never  gave  the  dominium  Quiritarium  in  any  of  the  goods  of  the  in- 
heritance, but  only  the  dominium  bonitarium  (see  Introd.  sec.  62),  i.e., 
he  made  all  that  constituted  the  inheritance  a  part  of  the  goods  ('  in 
bonis ')  of  the  person  to  whom  he  gave  the  possession,  and  then  usuca- 
pion gave  this  person  the  legal  ownership. 

1.  Aliquando  tamen  neque  emendandi        1.  But  the  prsetor  sometimes  bestows 

neque    impug-nandi    veteris    juris,    sed  the  possession  of  goods   vith  a  wish   not 

mag-is  contirmandi  gratia  pollicetur  bon-  to  amend  or  impugn  the  old  law,  but  to 

orum   possessionom ;  nam   illis  quoque,  confirm  it ;  for  he   gives  possession,   se- 

qui  recte  facto  testaraento  heredes  insti-  cundem  tabidas    to   those   who   are  ap- 

tuti  sunt,  dat  secundum  tabulas  bonorum  pointed  heirs  by  regular  testament.     He 

possessionem.     Item   ab   intestate   suos  also  calls  sui  heredes  and  agimti  to  the 

heredes  et  agnatos  ad   bonorum  posses-  possession  of  the  goods  of  intestates,  and 

sionem    vocat;  sed    et    remota  quoque  yet  the  inheritance  would  be  their  own 

bonorum  possessione,    ad   eos   pertinet  by  the  civil  law,   although   the  praetor 

hereditas  jure  civili.  did  not  interpose  his  authority. 

Gai.  iii.  34  ;  D.  xxxvii.  1.  6.  1. 

The  person  to  whom  the  praetor  gave  the  bonorum  possessio  could  make 
use  of  the  interdict  (see  Introd.  sec.  107)  beginning  with  the  words 
'  Quxyrum  bonorum  ; '  and  as  this  was  the  readiest  way  of  procuring  the 
praetor's  aid  in  being  placed  in  possession,  the  heir  might  be  glad  to 
adopt  it,  though  the  possessio  bonorum,  did  not  give  him,  as  it  did 
others,  a  title  to  succeed,  which  he  would  not  otherwise  have  had. 

In  cases  provided  for  by  the  edict  the  praetor  gave  possession  in  the 
exercise  of  his  executive  authority  (possessio  edictalis).  If  there  were 
special  circumstances  in  the  case,  the  pr^tor  would,  after  hearing 
opponents,  give  a  special  possession  (possessio  decretaUs)  W'hich  was  not 
always  protected  by  the  interdict  Quorum  bonorum,  but  might  be  pro- 
tected only  by  an  interdict  forbidding  forcible  eviction.  (D.  xxxviii. 
6.  14;  xxxvii.  1.  3.  8;  xliii.  4.) 
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"1.  Quos  autem  prsetor  solus  vocat  ad 
hereditatem,  heredes  quidem  ipso  jure 
non  fiunt,  nam  prsetor  heredem  facere 
non  potest :  per  leg-em  enim  tantum  vel 
similem  juris  constitutionem  heredes 
fiunt,  veluti  per  senatus-consulta  et  con- 
stitutiones  principales  ;  sed  cum  eis  prse- 
tor dat  bonorum  possessionem,  loco 
heredum  constituuntur  et  vocantur  bo- 
norum possessores.  Adhuc  autem  et 
alios  complures  gradus  praetor  fecit  in 
bonorum  possessionibus  dandis,  dum  id 
agebat  ne  quis  sine  successoi'e  morere- 
tur;  nam  angustissimis  finibus  consti- 
tutum  jjer  legem  duodecim  tabularum 
jus  percipiendarum  hereditatum  prsetor 
ex  bono  et  aequo  dilatavit. 


2.  But  those  whom  the  prsetor  alone 
calls  to  an  inheritance,  do  not  in  law  be- 
come heirs,  inasmuch  as  the  praetor  can- 
not make  an  heir,  for  heirs  are  made 
only  by  law,  or  by  what  has  the  effect 
of  a  law,  as  a  senatus-consultum  or  an 
imperial  constitution.  But  when  the 
prsetor  gives  any  one  the  possession  of 
goods,  they  stand  in  the  place  of  heirs, 
and  are  called  the  possessors  of  the 
goods.  The  prsetors  have  also  devised 
many  other  orders  of  persons  to  whom 
the  possession  of  goods  may  be  granted, 
fi'om  a  wish  to  insure  that  no  man  should 
die  without  a  successor.  In  short,  the 
light  of  succeeding  to  inheritances,  which 
was  confined  within  very  narrow  limits 
by  the  law  of  the  Twelve  Tables,  has  been 
extended  by  the  praetors  in  conformity  to 
the  principles  of  justice  and  equity- 

Gai.  iii.  18.  25.  32. 


3.  Sunt  autem  bonorum  possessiones 
ex  testamento  quidem  hse :  prima,  quse 
prseteritis  liberis  datur,  vocaturque 
contra  tabulas  ;  secunda,  quam  omnibus 
jure  scnptis  heredibus  pi-aetor  poUicetur, 
ideoque  vocatur  secundum  tabulas.  Et 
cum  de  testamentis  prius  locutus  est,  ad 
intestatos  transitum  fecit :  et  primo  loco 
suis  heredibus,  et  iis  qui  ex  edicto  prae- 
toris  inter  suos  connumerantui",  dat  bon- 
ormii  possessionem  quae  vocatur  unde 
liberi ;  secundo  legitimis  heredibus ; 
tertio  decem  personis  quas  extraneo  man- 
timissori  j>raeferebat.  Sunt  autem  de- 
cem personse  hse :  pater  mater,  avus 
avia  tam  paterni  quam  materni ;  item 
filiusfilia,  nepos  neptis  tam  ex  filio  quam 
ex  filia;  frater  soror,  sive  consanguine! 
sunt  sive  uterini.  Quarto  cognatis  prox- 
imis,  quinto  tum  quem  ex  familia,  sexto 
patrono  et  patronse  liberisque  eorum  et 
parentibus,  septimo  viro  et  uxori,  octavo 
cognatis  manumissoris. 


3.  The  testamentary  possessions  of 
goods  are  these.  First,  that  which  is 
given  to  children  passed  over  in  the 
testament ;  this  is  called  contra  tabulas. 
Secondly,  that  which  the  prsetor  pro- 
mises to  all  those  legally  instituted  heirs, 
and  is  therefore  called  possessio secu7idum 
tabulas.  After  having  spoken  of  these, 
he  passes  on  to  intestacies  ;  and  first  he 
gives  the  possession  of  goods,  called 
7mde  liberi  to  the  sui  heredes,  or  to  those 
who  by  the  prsetorian  edict  are  num- 
bered among  the  sui  heredes  ;  secondly, 
to  the  legal  heirs;  thirdly,  to  the  ten 
persons  who  were  preferred  to  a  patron, 
if  a  stranger ;  and  these  ten  persons 
were,  a  father  ;  a  mother ;  a  grandfather 
or  grandmother,  paternal  or  maternal  ; 
a  son  ;  a  daughter  ;  a  grandson  oi-gi-and- 
daughter,  as  well  by  a  daughter  as  by 
a  son ;  a  brother  or  sister,  either  con- 
sanguine or  uterine.  Then,  fourthly,  he 
gave  the  possession  of  goods  to  the 
nearest  cognati ;  fifthly,  Hum  quem  ex 
familia,''  to  the  nearest  member  of  the 
family  of  ti.e  patron;  sixthly,  to  the 
patron  or  patroness,  and  to  their  children 
and  parents;  seventhly,  to  a  husband 
and  wife  ;  eighthly,  to  the  cognati  of  the 
manumittor. 


Gai.  iii.  26,  27.  30  ;  D.  xxxviii.  6.  1. 
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The  various  kinds  of  possessions  of  goods  may  be  divided  according 
as  they  were  testamentary  {ex  tedamento)  or  ab  intestato.  Under  tlie 
tirst  head  comes  the  two  kinds  called  contra  tabulaa  and  secundum 
tabulas. 

1.  The  possessio  contra  tabulas  was  given,  as  it  is  said  in  the  text,  to 
children  passed  over  in  the  testament.  It  was  not  given  against  the 
testament  of  women,  as  they  had  no  sui  heredes.     (D,  xxxvii.  4.  4.  2.) 

2.  The  possessio  secundum  tabulas  was  given  not  only  when  the  te.sto,- 
ment  was  in  due  form  and  valid,  but  also  when  it  would  have  had  no 
effect  according  to  the  civil  law.  The  praetor  gave  the  possession  though 
the  testament  was  defective  in  form,  as,  for  instance,  if  it  contained  no 
familice  mancipatio  or  nuncupation.  (Ulp.  Reg.  28.  6.  See  Bk.  ii. 
Tit.  10.)  The  praetor,  again,  only  required  that  the  testator  should 
have  been  capable  of  making  a  testament  at  the  time  he  made  it  ar<\ 
at  his  death,  without  regard  to  the  intermediate  time.  (See  Bk.  ii. 
Tit.  10;  D.  xxxvii.  11.  1.  8.)  He  permitted  the  institution  of  tlie 
posthumous  child  of  a  stranger  (see  Bk.  ii.  13),  and  would,  in  cases 
where  a  gift  was  conditional,  place  the  heir  or  legatee  in  possession  of 
the  goods  while  the  condition  was  pending,  and  remove  him  if  the 
condition  was  not  fulfilled.     (D.  xxxvii.  11.  5.) 

The  possessio  secundum  tabulas  was  not  given  until  after  that  contixi 
tabulas,  that  is,  not  until  it  was  ascertained  that  there  w^ere  no  childrer 
passed  over,  or  that  they  had  made  no  claim  within  the  time  fixed  by 
law.     (D.  xxxvii.  11.  2.) 

If  there  was  no  testament,  the  praetor  gave  the  possession  under  one 
of  the  following  heads:  Unde  liberi — UTide  legitimi — Unde  decern  per- 
soncB — Unde  cognati — Turn  qicem  ex  familia — Unde  liberi  patroni  patroncB- 
que  et  parentes  eoruni — Unde  vir  et  uxor — Unde  cognati  manumissoris. 

These  are  given  in  the  text  in  the  order  in  which  they  occurred  in 
the  edict ;  and  those  beginning  with  unde  are  in  that  form,  by  a  con- 
traction for  ea  pars  edicti  unde  liberi  mcantur  ;  unde  legitimi  vocanttir,  etc. 

Four  only  have  reference  to  the  succession  of  persons  of  free  birth  : 
Unde  liberi,  unde  legitimi,  unde  cognati,  unde  vir  et  uxoi\  The  other  four 
are  only  applicable  to  freedmen. 

1.  The  possessio  unde  li-b&ri  was  given  to  the  sui  heredes  and  those 
called  with  them,  in  case  there  was  no  testament,  or  one  wholly  in- 
operative. If  there  was  a  testament  not  allowed  to  operate,  the  vof:~ 
sessio  would  be  that  contra  tubulas. 

2.  That  unde  legitimi  was  given  to  all  those  who  would  be  the  heirs  of 
the  deceased  by  law,  that  is,  to  those  summoned  to  the  succession  by 
the  law  of  the  Twelve  Tables,  and  those  placed  in  the  same  rank  by 
subsequent  legislation.  Tum,  quern  ei  heredem  esse  oportei'et,  si  intestatus 
moi-tuus  esset.     (D.  xxxviii.  7.  1.)      It  included  the  sui  heredes,  if  they 
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did  not  apply  within  the  shorter  time  prescribed  to  them  as  sui  heredes, 
the  af/nati,  those  placed  by  the  constitutions  in  the  rank  of  agtiati,  tho 
mother  under  the  seiiatus-consultum  Tertallianum,  the  children  under 
the  senatus-consultum  Orphitianum,  and  the  patron  and  his  children 
as  the  heredes  legitimi  of  their  libertus. 

3.  That  unde  decern  personcB  was  given  to  the  ten  persons  mentioned 
in  the  text  in  preference  to  a  stranger  who  might  have  emancipated 
a  free  person,  after  having  acquired  him  in  mancipio  for  the  purpose  of 
the  fictitious  sale  necessary  to  emancipation.  This  emancipation  made 
the  emancipator  the  patron,  and  gave  him  rights  of  succession,  which 
the  prffitor  postponed  by  the  edict. 

4.  The  possessio  unde  cognati  created  a  new  class  of  persons  interested 
in  the  succession  by  ties  of  blood  which  gave  no  claim  except  under  the 
edict.  The  sui  heredes  and  legitimi,  if  they  had  omitted  to  come  in 
within  the  time  prescribed  to  them,  might  come  in  as  cognati. 

5.  The  possessio  turn  quern  exfamilia  was  given  to  the  nearest  mem- 
ber of  the  family  of  the  patron,  in  default  of  the  sui  heredes  taking 
under  the  mide  legitimi.  The  words  are  an  abridgment  of  part  of  the 
edict,  '  tura  quern  ex  familia  patroni  proximum  opertehit  vocabo.'  For  the 
first  two  words  is  read  sometimes  tanquam,  sometimes  tum  qua  ;  but 
tuvi  quern  is  much  the  most  intelligible  reading. 

6.  The  possessio  imde  liberi  patroni  patronceque  et  pare7ites  eorum  was 
given  to  the  descendants  of  the  patron,  whether  they  had  been  in  the 
power  of  the  patron  or  not,  and  to  the  ascendants,  whether  the  patron 
had  been  in  their  power  or  not — thus  going  a  step  beyond  the  last- 
mentioned  possession,  which  was  only  given  to  a  person  in  the  family 
of  the  patron.  This  is  as  probable  an  account  as  any  of  the  use  of 
this  and  the  last  possessio  ;  but  so  little  is  known  respecting  them,  that 
we  cannot  be  certain  how  they  were  applied. 

7.  The  posesssio  unde  vir  et  uxor  gave  husband  and  wife  reciprocal 
rights  of  succession.  The  only  mode  in  which  one  married  person 
succeeded  by  the  jus  civile  to  the  goods  of  another  was  when  the  wife 
passed  into  the  power  of  her  husband  by  in  manum  conventio.  The 
husband  and  wife  succeeded  in  default  of  cognati. 

8.  The  possessio  unde  cognati  manumissoris  was  given  to  all  the  blood 
relations  of  the  patron.  In  the  possession  given  exclusively  with 
reference  to  the  goods  of  freedmen,  it  was  the  same  as  with  those  given 
alike  of  the  goods  of  free  persons  and  of  freedmen  ;  any  one  who  might 
have  applied  for  an  earlier  possession  might,  if  he  failed  to  do  so 
within  the  prescribed  time,  apply  for  a  later  possession,  in  the  terms 
of  which  he  was  included.  Thus  the  quern  proximum  might  apply 
as  for  the  possessio  unde  liberi  patroni,  etc.,  and  both  he  and  one  of  the 
liberi  patroni  might  have  applied  for  that  und^e  cognati  manumissmis. 
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If  there  was  no  one  to  whom  possession  of  goods  could  be  given,  the 
right  to  the  goods  devolved  to  the  people,  and,  in  times  of  the  later 
emperors,  to  the  fiscm.  {Si  nemo  sit,  ad  quern  bom/rum  jjosae.HHifj  perlinere 
possit,  aut  sit  quidern,  sed  jus  suum  omiserit,  populo  bona  deferuntur  ex  lege 
Julia  caducaria.)     (Ulp.  Reg.  28.  7.) 


4.  Sed  eas  quidera  prsetoria  introduxit 
jni'isdictio  A  nobis  tarnen  nihil  incu- 
i-iosLun  lu-setermissum  est;  sed  nostris 
constitutionibus  omnia  corrigentes,  con- 
tra tabulas  quidem  et  secundum  tabulas 
bonorum  possessiones  admisimus,  ut- 
pote  necessat'ias  constitutas,  nee  non  ab 
intestato  unde  liberi  et  unde  legitimi 
bonorum  possessiones.  Qate  autem  in 
praetoris  edicto  quinto  loco  posita  fuerat, 
id  est  unde  decem  personse,  earn  pio 
} troposito  et  compendioso  serraone  super- 
vacuain  ostendimus.  Cum  enim  pi-aefata 
bonorum  possessio  decem  personas  prae- 
ponebat  extraneo  manumissori,  nosti-a 
constitutio  quam  de  emancipatione  11  b- 
erorum  fecimus,  omnibus  parent! bus 
eisdemque  manumissoiibus  conti'acta 
tiducia  raanumissionem  facere  dedit,  ut 
ipsa  manumissio  eorum  hoc  in  se  habeat 
privilegium,  et  supervacua  fiat  supra- 
dicta  bonorum  possessio.  Sublata  igitur 
prsefata  quinta  bonorum  possessione,  in 
gradum  ejus  sextam  antea  bonorum  pos- 
sessionem induximus,  et  quintam  fecimus 
quam  praetor  proximis  cognatis  polli- 
cetur. 


5.  Cumque  antea  fuerat  septimo  loco 
bonorum  possessio  tum  quem  ex  familia, 
et  octavo  unde  liberi  patroui  patronseque 
et  parentes  eorum,  utramque  per  con- 
stitutionem  nostram  quam  de  jure  pat- 
ronatus  fecimus,  penitus  vacuavimus. 
Cum  enim  ad  similitudinem  successionis 
ingenuorum,  libertinorum  successiones 
posuimus,  quas  usque  ad  quintum  tan- 
tummodo  gradum  coarctavimus,  ut  sit 
aliqua  inter  ingenuos  etlibertinos  differ- 
entia, sufficit  eis  tam  contra  tabulas 
bonorum  possessio  quam  unde  legitimi 
et  iTnde  cognati,  ex  quibus  jiossunt  sua 
j'lva   vindicare,   onmi   scrupulositate  et 
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4.  Such  are  the  possessions  of  goods 
introduced  by  the  praetoi-'s  authority. 
We  ourselves,  who  have  passed  over 
nothing  negligently,  but  have  w-ished 
to  amend  evei-ything,  have  admitted  by 
our  constitutions  as  indispenisaVily  nec- 
essary, the  possession  of  goods  contra 
Uibula.s  and  .secnmduvi  tabulaa,  and  also 
the  possessions  ah  intestato,  called  unde 
liberi  and  ^mde  legitimi;  but  with  a 
kind  intention,  and  in  a  few  words,  we 
have  shown  that  the  possession  called 
unde  decem  per-soncB,  which  held  the 
fifth  place  in  the  praetor's  edict,  waa 
superfluous ;  for  ten  kinds  of  persons 
wej'e  therein  jareferi-ed  to  a  patron  of  a 
stranger;  but  by  our  constitution  on 
the  subject  of  the  emancipation  of 
childi-en,  pai-ents  themselves  are  the 
manumittors  of  their  children,  -as  if  un- 
der a  fiduciary  contract,  which  has  now 
become  an  understood  part  of  the  man- 
umission, so  that  this  privilege  belongs 
necessarily  to  the  manumission  they  go 
through,  and  the  possession  unde  decent 
personw  is  now  useless.  We  have  sup- 
pressed it  therefore,  and,  putting  the 
sixth  in  its  place,  have  now  made  that 
the  fifth,  by  which  the  praetor  gives  the 
succession  to  the  nearest  cognati. 

5.  As  to  the  possession  turn  qiiem  ex 
familia,  formerly  in  the  seventh  place, 
and  the  possession  unde  liberi  patroni 
patronceque  et  parentes  eorum.,  in  the 
eighth,  we  have  now  annulled  them  both 
by  our  constitution  concerning  the  right 
of  patronage.  And  ha^•ing  made  the 
successions'  of  liliertlni  like  those  of  In- 
geniii,  except  that  we  have  limited  the 
former  to  the  fifth  degree,  so  that  there 
may  still  i-emain  some  difference  be- 
tween them,  we  think  that  the  posses- 
sions contra  tabtdas,  unde  legitiiiii.  and 
u?ide  cognati  may  siiffice  for  the  ingenui 
to  vindicate  their  rights ;  all  the  subtle 
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inextricabili     errore    istarum    duarum     and  inti-icate  niceties  of  those  two  kinds 
bonorum  possessionum  resolute.  of  possessions,  turn  quern  ex  familia  and 

unde  patroni,  being  done  away  with. 


6.  Aliam  vero  bonorum  possessionem 
quae  unde  vir  et  uxor  appellatur,  et 
nono  loco  inter  veteres  bonorum  poses- 
siones  posita  fuerat,  et  in  suo  vig-ore 
servavimus,  et  altiore  loco,  id  est  sexto, 
earn  posuimus;  decima  veteri  bonorum 
possessione,  quse  erat  unde  cognati  man- 
umissoris,  propter  causas  enai'i-atas  me- 
rito  sublata,  ut  sex  tantummodo  bono- 
rum possessiones  ordinariae  permaneant 
sua  vigore  poUentes. 

7.  Septima  eas  secuta,  quam  optima 
ratione  prsetores  introduxerunt :  novis- 
sime  enim  promittitur  edicto  iis  etiam 
bonorum  possessio,  quibus  ut  detur,  lege 
vel  senatus-consulto  vel  constitutione 
comprehensum  est.  Quam  neqvie  bono- 
rum possessionibus  quae  ab  intestato 
veniimt,  neque  iis  quae  ex  testamento 
sunt,  praetor  stabili  jure  connumeravit ; 
sed  quasi  ultimum  et  extraordinarium 
auxilium,  prout  res  exigit,  accommoda- 
vit  scilicet  iis  qui  ex  legibus,  senatus- 
consultis   constitutionibusve    princiiium 

,ex  novo  jure,  vel  ex  testamento  vel  ab 
intestato,  veniunt. 
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6.  The  other  possession  of  goods, 
calied  vir  et  uxor,  which  held  the  ninth 
place  among  the  ancient  possessions,  we 
have  preserved  in  full  force,  and  have 
given  it  a  higher  place,  namely,  the 
sixth.  The  tenth  of  the  ancient  posses- 
sions, called  unde  cognati  mamnnissoris, 
has  been  deservedly  abolished  for  rea- 
sons already  given ;  and  there  now, 
therefore,  remain  in  force  only  six  ordin- 
ary possessions  of  goods. 

7.  To  these  a  seventh  possession  has 
been  added,  which  the  praetors  have 
most  pi-operly  introduced.  For  by  the 
last  disposition  of  the  edict,  possession 
of  goods  is  promised  to  all  those  to 
whom  it  is  given  by  any  law,  sencdus- 
consuUnm,  or  constitution.  The  praetor 
has  not  positively  numbered  this  posses- 
sion of  goods  either  with  the  possessions 
of  the  goods  of  intestates,  or  of  pei-sons 
who  have  made  a  testament ;  but  has 
given  it,  according  to  the  exigence  of 
the  case,  as  the  last  and  extraordinary 
resource  of  those  who  are  called  to  the 
successions  of  intestates,  or  under  a  tes- 
tament by  any  particular  law,  seimtus- 
coiisultuin,  or,  in  later  times,  by  an  im- 
perial constitution. 

.  1.  pr.  and  2. 


The  difference  between  the  possessio  quibus  ut  detur,  lege  vel  senatus- 
consulto  vel  constitutione  comprehensum  est,  or,  as  it  was  sometimes 
called,  the  possessio  turn  quibus  ex  legibus  (Theoph.  Paraphr.)  and  the 
possessio  und  legitimi,  was,  that  the  first  was  given  when  the  law,  etc., 
expressly  declared  that  the  possession  of  goods  was  to  be  given ;  the 
latter  when  the  law,  etc.,  gave  the  hereditas,  and  the  praetor  gave  the 
possessio.  It  was,  for  instance,  by  means  of  the  possession  uti  ex  legibus, 
that  the  patron  took  concurrently  with  the  children  of  the  libertus  by 
virtue  of  the  lex  Papia  Poppcea. 


8.  Cum  igitur  plures  species  succes- 
sionum  praetoi-  introduxisset,  easque  ]ier 
ordinem  disposuisset,  et  in  unaqn;iiue 
specie  successionis  saepe  plures  extent 
dispa)-i  gradu  personae ;  ne  actiones 
creditoiiim    differrentur,    sed  haberent 


8.  The  praetor,  ha%ang  thus  introduced 
and  arrang-ed  in  order  many  kinds  of 
successions,  and  as  persons  in  different 
degrees  of  relationship  are  often  found 
in  the  same  place  -vAnth  regard  to  the 
succession,  thought  fit  to  limit  a  certain 
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quos  convenii'ent,  et  w.  fiKtile  in  posses- 
sionem bonoi'um  defmicti  mitterentur,  et 
eo  niodo  sibi  consulerent,  ideo  petendse 
bonorinn  jjosseasioni  ^cei-tum  tempus 
pi'ietinivit.  Liberis  itaque  et  parentiljus 
turn  naturalibus  quam  adoptivis  in 
petenda  bonorum  possessione  anni  spa- 
tiiim,  ceteris  centum  dierum  dedit. 
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time  for  (U;mandirig  the  possession  of 
goods,  that  the  actions  of  credit/»i"H 
might  not  hi'.  <lelayed,  l>ut  thei-e  might 
be  -A  pioper  pei-son  against  whom  to 
bring  them,  and  that  the cieditoi-s  might 
not  possess  themselves  of  the  effects  of 
the  deceased  too  easily,  and  consult 
solely  theii-  own  advantage  ;  the  i^i-ietor 
thei-efore  fixed  a  cei-tain  time  within 
which  the  possession  of  the  goods  waH 
to  be  demanded,  if  at  all.  To  parents 
and  children,  whether  natural  or  adop- 
ted, he  allowed  one  year,  within  which 
they  must  either  accept  or  refuse  the 
possession.  To  all  other  persons,  agnati 
or  cognati,  he  allows  only  a  hundred 
days. 

1,  pr.  and  12. 


The  species  successionum  correspond  to  the  different  possessiones. 


9.  Et  si  intra  hoc  tempus  aliquis  bono- 
rum possessionem  non  petierit,  ejusdem 
'gradus  personis  accrescit ;  vel  si  nemo 
sit  deinceps,  ceteris  bonorum  possession- 
era  jierinde  ex  successorio  edicto  poUi- 
cetur,  ac  si  is  qui  prtecedebat  ex  eo  nu- 
mero  non  esset.  Si  quis  itaque  delatam 
sibi  bonorum  possessionem  repudiaverit, 
non  quousque  tempus  bonorum  posses- 
sion! prtefinitum  excesSerit,  expectatur  ; 
sed  statim  ceteri  ex  eodem  edicto  admit- 
tuntur.  In  petenda  autem  bonorum  pos- 
sessione dies  utiles  singuli  considerantur. 


D.  xxxvii.  1.  3.  9;   D.  xxxvii.  1.  4.  5;    D    xxxviii 


9.  And  if  any  pei-son  entitled  do  not 
claim  possession  within  the  time  limited, 
his  right  of  possession  accrues  first  to 
those  in  the  same  degree  with  himself; 
and  if  there  be  none,  the  prsetor,  by  the 
successoiy  edict,  gives  the  possession  to 
the  next  degree,  exactly  as  if  he  who 
preceded  had  no  claim  at  all.  If  a  man 
refuses  the  possession  of  goods  when  it 
is  open  to  him,  there  is  no  necessity  to 
wait  until  the  time  limited  is  expired, 
but  the  next  in  succession  are  instantly 
admitted  under  the  same  edict.  In  reck- 
oning the  time  allowed  for  applications 
for  the  possession  of  goods,  we  only 
count  those  days  which  are  utiles. 

9.  1.  6.  8.  10  ;    D.  xxxviii.  15.  2. 


10.  Sed  bene  anteriores  principes  et 
huic  causs  providerunt,  ne  quis  pro  pe- 
tenda bonorum  possessione  curet ;  sed 
quocumque  modo,  si  admittentis  earn 
indicium  intra  statuta  tamen  tempora 
ostendei'it,  plenum  habeat  earum  bene- 
ficium. 


10.  Former  emperors  have  wisely  pro- 
vided that  no  person  need  trouble  him- 
self to  make  an  expi-ess  demand  of  the 
possession  of  goods  ;  for  if  he  has  in  any 
manner  signified  within  the  appointed 
time  his  wish  to  accept  the  succession, 
he  shall  enjoy  the  full  benefit  of  it. 
9.  8,  9. 


Only  those  dies  which  were  considered  utiles  which  were  subsequent 
to  the  person  entitled  to  the  possession  being  aware  of  his  right,  and 
which  were  not  days  on  which  magistrates  did  not  transact  business 
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{dies  nefasti).  Demand  of  possession  was  to  be  made  before  a  magis- 
trate, that  is,  before  the  praetor  in  the  city,  and  the  presses  in  the  prov- 
ince ;  for  the  possession  did  not  devolve^  like  the  hereditas,  by  course 
of  law,  but  had  to  be  expressly  asked  for  within  a  prescribed  time.  A 
particular  formality  in  the  terms  of  the  demand  was  held  necessary, 
the  applicant  having  to  say,  '  da  mihi  hanc  ho7ioruin  possessionem ' 
(Theoph.  Paraphr.),  until  a  constitution  of  the  Emperor  Constantius 
(C.  vi.  9.  9)  permitted  the  application  to  be  made  in  any  terms,  and 
before  any  magistrate,  and  another  constitution  excused  those  whom 
ignorance  of  what  was  the  proper  course,  or  whom  absence  prevented 
from  making  an  application.  (Cod,  vi.  9.  8.)  In  the  time  of  Justinian 
there  was  no  application  before  a  magistrate ;  any  act  that  manifested 
the  wish  to  have  the  possession  was  enough. 

Sometimes  the  possession  of  goods  was  said  to  be  given  sine  re,  as 
opposed  to  cum  re.  (Gai.  iii.  35 ;  Ulp.  Reg.  28.  13.)  The  possession 
might  be  claimed,  in  many  cases,  by  persons  who  were  entitled  to  enter 
on  the  inheritance  as  heirs  under  the  civil  law.  If  these  persons  entered 
on  the  inheritance  without  demanding  possession  of  the  goods,  the 
right  to  this  possession  devolved,  at  the  expiration  of  the  time  in  which 
they  might  have  claimed  it,  to  the  next  class  entitled  to  it.  But  if  the 
person  standing  next  in  the  order  of  praetorian  succession  demanded 
the  possession  in  such  a  case,  he  received  it,  but  only  sine  re,  i.e.  he 
was  placed  in  the  legal  position  of  possessor  of  the  goods,  but  did  not 
really  have  any  share  in  those  goods  which  formed  the  inheritance  of 
the  heir  under  the  civil  law. 


As  we  have  now  finished  the  subject  of  successions  ah  intestate,  as 
treated  of  in  the  Institutes,  and  seen  the  system  prevailing  when  the 
Institutes  w^ere  published,  this  is  the  most  natural  place  to  notice 
briefly  the  complete  change  introduced  by  the  118t'h  and  127th  Novels, 
which  were  issued  respectively  in  the  years  543  and  547.  By  this 
sweeping  change,  the  difference  between  the  possessio  bonmmm  and  here- 
ditas,  and  that  between  agnati  and  cognati,  were  entirely  suppressed, 
and  three  orders  of  succession  were  created :  the  first,  that  of  descen- 
dants ;  the  second,  that  of  ascendants ;  the  third,  that  of  collaterals. 
(1.)  The  descendants  succeeded,  whether  emancipated  or  not,  and 
whether  adoptive  or  natural,  to  the  exclusion  of  all  other  relations,  and 
without  distinction  of  sex  or  degree.  When  they  were  in  the  first  de- 
gree, they  shared  the  inheritance  per  capita ;  when  in  the  second,  they 
shared  it  per  stirpes.     (2.)  If  there  were  no  descendants,  the  succession 
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belonged  to  tlie  ascendants,  except  that,  wlien  there  were  brothers  or 
sisters  of  the  whole  blood,  the  ascendants  shared  the  inheritance  with 
them,  each  person  who  had  a  claim  to  succeed  taking  au  equal  share. 
When  there  Avere  no  such  brothers  or  sisters,  the  nearest  ascendant 
took,  excluding  the  more  remote ;  if  two  or  more  ascendants  of  the 
same  degree  were  not  in  the  same  line,  that  is,  were  partly  in  the  pa- 
ternal, partly  in  the  maternal  line,  then  the  ascendants  of  one  line 
took  one  half,  and  the  ascendants  of  the  other  took  the  other  half,  al- 
though there  might  be  more  of  the  same  degi-ee  in  one  line  than  in  the 
other.  (3.)  If  there  were  no  ascendants,  then  came,  first,  brothers  and 
sisters  of  the  whole  blood,  then  brothers  and  sisters  of  the  half  blood, 
no  distinction  being  made  between  consanguinei,  -cb,  and  uteriui,  -cb. 
The  children  of  a  deceased  brother  or  sister  were  allowed  to  represent 
their  deceased  parent,  and  to  receive  the  share  that  parent  would  have 
received ;  but  the  grandchildren  of  a  brother  or  sister  were  not  allowed 
to  represent  their  grandfather  or  grandmother.  If  there  were  no 
brothers  and  sisters,  or  children  of  brotherst  and  sisters,  the  nearest  re- 
lation, in  whatever  degree,  succeeded ;  if  there  were  several  in  the 
same  degree,  they  shared  the  inheritance  per  capita. 


Tit.    X.     DE   ACQUISITIONE   PER   ARROGATIONEM. 

Est  et  altei'ius  generis  per  universita-  Tliei-e  is  also  another  kind  of  universal 
tern  successio,  qu?e  neque  lege  duodeeim  succession,  introduced  neither  by  the 
tabularrum,  neque  praetoris  edicto,  sed  €0  law  of  the  Twelve  Tables,  noi'  by  the 
jure  quod  consensu  receptum  est,  intro-  edict  of  the  praetor,  but  by  the  law  which 
ducta  est.  rests  on  general  consent. 

Gai.  iii.  82. 

We  new  pass  to  other  modes  of  acquiring  per  universitatem.  And  the 
first  is  that  of  arrogation. 

1.  Ecce  enim,  cum  paterfamilias  sese  1.  For  if  the  father  of  a  family  gives 
in  arrogationem  dat,  omnes  i-es  ejus  cor-  himself  in  arrogation,  his  pi-opertv  cor- 
porales  et  incorporales,  quseque  ei  debitae  pore^l  or  incorporeal,  and  the  debts  due 
sunt,  arrogatori  antea  quidem  pleno  jui^e  to  him,  wei-e  formerly  acquii^d  in  full 
acquirebantur,  exceptis  iis  quae  j^er  cap-  ownership  by  the  arrogator,  with  the 
itis  demlnutionem  jiereunt,  quales  sunt  exception  only  of  those  things  which 
operarum  obligati ones  et  jus  agnationis.  wei-e  extinguished  by  the  capitis  demi- 
Usus  etenini  et  usiisfruetus  licet  his  antea  7mtio,  as  the  obligation  of  services  and 
connumerabantur,  attamen  capitis  demi-  the  rights  of  agnation.  Formerly,  use 
nutione  minima  eos  tolli  nostra  prohibuit  and  usufi-uct  were  numbered  amon"" 
constitutio.  these,  but  one  of  our  constitutions  pre- 

vents  their  extinction   by   the   jnini/na 
deminittio. 
Gal.  iii,  82.  82 ;  C.  iiL  33.  16,  pr.  and  1,  2. 
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Gains  remarks  that  the  property  of  the  wife  who  passed  in  vianum 
viri  was  acquired  by  her  husband  exactly  as  fully  as  that  of  the  pater- 
familias was  by  the  person  who  arrogated  him.  Everything  belonging 
to  them  passed  to  the  husband  or  arrogator,  except  only  those  things 
which  were  ipso  facto  destroyed  by  the  change  of  status,  as,  for  example, 
services,  which,  as  the  price  of  his  freedom,  the  freedman  bound  him- 
self by  oath  to  render  to  the  patron,  operarum  obligationes,  were  due  to 
him  personally,  and  were  no  longer  due  if  the  patron  passed  into  the 
power  of  another.  The  ties  of  agnation  were  also  lost  by  the  change 
of  status,  as  the  person  arrogated  passed  out  of  his  civil  family. 


2.  Nunc  autem  nos  eamdem  acquisi- 
tion em  qu£e  pea'  arrogationem  fiebat> 
coai'ctavimiia  ad  similitudinem  natur- 
aiium  pai-entum;  nihil  et  enim  aliud, 
nisi  tantumn-fodo  ususfi'uctus,  tani  natui'- 
alibns  pati'ibus  qaam  adoptivis  pei*  filios- 
tamilias  acquiritur  in  iis  rebus  quae 
exti-insecus  tiliis  obveniunt,  dominio  eis 
integit")  servato.  Mortuo  autem  filio 
ani'g-ato  in  adoptiva  familia,  etiam  do- 
minium ejus  ad  arrogatorem  perti-ansit, 
nisi  supersint  alia;  personge  quag  ex  con- 
stitutione  nostra  pati-em,  in  iis  quae  ac- 
qiiiii  non  possunt>  antecedujit. 


2.  At  the  pi-esent  day  acquisitions  by 
arrogation  are  restrained  within  the 
same  limits  as  acquisitions  by  natural 
parents.  Neither  natural  nor  adoptive 
parents  nO'W  acquire  anything  but  the 
Tisufi'uct  of  those  things  which  come  to 
their  children  from  any  extraneous 
source,  the  children  still  retaining  the 
dooniTtium.  But,  if  an  arrogated  son 
dies  in  his  adoptive  family,  then  the 
pi-operty  also  will  pass  to  the  arrogatoi-, 
pi-ovided  there  exist  none  of  those  pei- 
sons  who,  by  our  constitution,  are  pi  e- 
ferred  to  the  father  in  the  succession  of 
those  things  which  ai-e  not  acquired  by 
him. 


The  order  of  succession  fixed  by  later  emperors  and  Justinian  to  the 
goods  of"  \he  JiliusfamiUas  coming  to  him  from  his  raother^from  legacies, 
gifts,  or  sources  other  than  the  father  {peculium  adtentiiium,  which 
could  not  be  acquired  by  the  father,  but  only  the  usufruct  of  which 
passed  to  him),  was — 1.  His  children  %  2.  His  brothers  or  sisters  ,•:  "3. 
His  ancestors,  the  father  taking  before  the  grandfather.  (C  vi.  61.  3. 
4.  6  ;  C.  VI.  59.  11.) 


3.  Sed  ex  divei-so,  pi*o  eo  quod  is 
debuit  qui  se^  in  adoptionem  dedit,  ipso 
quidem  jui-e  ai-i'ogatoi'  non  tenetmv  se<ii 
nomine  iilii  convenLetur ;  et  si  noluerit 
eum  defendei-e,  jiermittitur  ct-editoifibus- 
per  comjietentes  nosti-os  magistratus 
bona  quae  ejus  cum  usufrnctu  futui-a 
fuissent,  si  se  alieno  juri  non  subjecisset, 
possidere  et  legitixQO  modo  ea  disponere. 


S.  On  the  other  hand',  an  arrogatoi"  is- 
not  dii-ectly  bound  to  satisfy  th^e  debts  of 
bis  adopted  sc-n,  but  he  may  be  sued  in 
his  son's  name  j  and!  if  he  refuse  to  an- 
swer f«r  bis  son,,  then  tbe  creditors  may,, 
by  oi'der  of  tlie  pi-opei"  magistrates,, 
seize  upon  and  sell  in  the  mianner  pi-e- 
scribed  by  law  those  gooife,  of  which 
thje  upufi"uct,  as  well  as  the  property,, 
would  have  been  in  the  debtoi-,  if  he  ha<li 
not  made  himself  subject  tu  the  puvves 
of  another. 


Git.  iii.  84. 
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The  arrogator  succeeded  to  all  the  rights  of  action  for  debt  wliich 
the  person  arrogated  had,  but  not  to  the  debts.  For  the  arrogator  was 
in  the  position  of  a  father,  who  was  not  bound  by  the  obligations  of  a 
son.  But  the  property  of  the  arrogated  son  was  held  answerable  for 
the  debts,  and  the  praetor,  creating  a  sort  of  restitutio  in  integrum  in 
favor  of  the  creditor,  gave  an  action  against  the  arrogated  as  if  the 
capitis  ininutio  had  not  not  taken  place  ;  and  then,  if  the  arrogator  did 
not  guarantee  the  creditors,  the  praetor  put  the  creditors  in  possession 
of  the  goods  brought  by  the  arrogated  to  the  arrogator,  with  leave  to 
sell  them.     (D.  iv.  5.  2.  1 ;  Gal.  lii.  84.) 


Tit.  XI.     DE   EO   GUI   LIBERTATIS   CAUSA  BONA 
ADDICUNTUR. 

Accessit  novus  casus  successionis  ex  A  new  species  of  succession  has  been 
constitutione  divi  Mai-ci :  nam  si  ii,  qui  added  by  the  constitution  of  the  Em- 
libei'tatem  acceperunt  a  domino  in  tes-  peror  Marcus  Aurelius.  For,  if  those 
tamento  ex  quo  non  aditui*  hereditas,  slaves,  to  whom  freedom  has  been  given 
velint  bona  sibi  addici  libertatum  con-  by  the  testament  of  their  master,  under 
servandarum  causa,  audiuntur.  which  testament  no  one  will  accept  the 

inheritance,  wish  that  the  property 
should  be  adjudged  to  them,  in  order 
that  effect  may  be  given  to  the  dis- 
position for  their  enfi-anchisement,  their 
request  is  gi-anted. 

D.  xl,  4.  50,  pr.  and  1. 

If  no  heres  ex  testamento  accepted  the  inheritance,  it  devolved  to  the 
heredes  ab  intestato,  and  if  no  heres  ah  intestato  accepted  it,  it  devolved  to 
the  fiscus  ;  if  the  fiscus  would  not  accept  it,  the  creditors  could  have  the 
goods  of  the  deceased  sold  for  their  benefit.  But  if  the  deceased  had 
by  testament  or  codicil  given  freedom  to  any  slaves,  then,  after  the 
Inheritance  had  been  successively  rejected  by  the  h&redes  ex  testamento, 
the  heredes  ab  intestato,  and  the  fiscus,  application  might  be  made  to  have 
the  goods  given  up  to  the  applicant  instead  of  being  sold  by  the  credi- 
tors, the  applicant  undertaking  to  enfranchise  the  slaves,  and  to  satisfy 
the  creditors,  and  then  the  applicant  became  the  bouarum  possessor. 
though  not  the  owner,  of  all  the  property  of  the  deceased.  If  the  inheri- 
tance was  accepted  by  any  heir,  or  if  there  were  no  slaves  to  whom  the 
deceased  had  left  their  liberty,  then  this  addictio  could  not  take  place. 

Gains  makes  no  mention  of  this  mode  of  acquisition  per  unixersitatem  ; 
a  circumstance  used  to  fix  his  date,  as  showing  that  he  wrote  before  the 
time  when  Marcus  Aurelius  issued  the  rescript  contained  in  the  next 
paragraph. 
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1.  Et  itadivi  Marci  rescripto  ad  Popi- 
lium  Rufuin  continetur.  Verba  rescript! 
ita  se  babent :  '  Si  Virginio  Valenti,  qui 
testamento  suo  libertatem  quibusdam 
adscripsit,  nemine  successore  ab  intes- 
tate existente,  in  ea  causa  bona  ejus  esse 
coeperunt  ut  veniri  debeant,  is  cujus  de 
ea  re  notio  est,  aditus  rationeni  desiderii 
tui  habebit :  ut  libertatum,  tarn  earum 
quse  dii-ecto  quam  earum  quse  perspeci- 
em  fideiconiinissi  relictae  sunt,  tuenda- 
rum,  gratia  addicantur  tibi,  si  idonee 
creditoribus  caveris  de  solido  quod  cui- 
que  debetur  solvendo.  Et  ii  quidem 
quibus  directa  libertas  data  est,  pei-inde 
libei'i  erunt  ac  si  hereditas  adita  esset ; 
ii  autem  quos  heres  manumittere  rog-a- 
tus  est,  a  te  libertatem  consequentur :  ita 
nt,  si  non  alia  conditione  velis  bona  tibi 
addici,  quam  ut  etiam  qui  directo  libeiv- 
tatem  acceperunt,  tui  liberti  fiant ;  nam 
huic  etiam  voluntati  tufe,  si  ii  qiioram 
de  statu  agitur  consentiant,  auctoi-itatem 
nostram  accommodamus.  Et  ne  hujus 
recriptionis  nostrse  emolumentum  alia 
ratione  irritum  fiat,  si  fiscus  bona  agnos- 
cere  voluerit,  et  ii  qui  i-ebus  nostris 
attendunt,  scient  commodo  pecuniario 
prseferendam  libertatis  causam,  et  ita 
bona  cogenda  ut  libertas  iis  salvasit,  qui 
earn  adipisci  potuerunt  si  hereditas  ex 
testamento  adita  esset.' 


D.  xl.  5.  2,  and 


1.  Such  is  the  effect  of  a  i-escript 
addressed  by  the  Emperor  Mai-cus  to 
Popilius  Rufus,  in  the  following  tej-ms  : 
'  If  the  estate  of  Virginius  Valens,  who 
by  testament  hasgiv'en  their  freedom  to 
cei'tain  slaves,  must  necessarily  be  sold, 
there  being  no  successor  ab  intestato,  then 
the  magistrate  who  has  the  cognizance  of 
the  affair  shall  upon  application  attend 
to  your  i-equest,  that,  foi-  the  sake  of  pre- 
serving the  libei'ty  of  those  to  whom  it 
was  given,  either  directly  or  by  a  ficlei- 
comiiiissuni,  the  estate  of  the  deceased 
may  be  adjudged  to  you,  on  condition 
that  you  give  good  security  to  the  credi- 
tors that  their  claims  shall  be  satisfied 
in  full.  And  all  those,  to  whom  freedom 
was  given  directly,  shall  then  become 
free,  exactly  as  if  the  inheiitance  had 
been  entered  upon  ;  but  those  whom  the 
heir  was  ordered  to  manumit  shall  obtain 
their  freedom  from  you  only.  Howevei', 
if  you  do  not  wish  that  the  goods  of  the 
deceased  should  be  adjudged  to  you  on 
any  other  condition  than  that  those 
slaves  also  who  received  their  liberty 
directly  by  testament  shall  become  your 
freedmen,  and  if  those  who  are  to  re- 
ceive their  freedom  agree  to  this,  we  are 
willing  that  your  wishes  in  this  respect 
shall  be  complied  with.  And,  lest  you 
should  lose  the  benefit  of  this  our  re- 
script in  another  way,  namely  by  the 
property  being  seized  on  behalf  of  the 
imperial  treasury,  be  it  known  to  the 
officers  of  our  i-e venue,  that  the  gift  of 
liberty  is  to  be  attended  to  more  than 
our  pecuniary  advantage ;  and  seizui-e 
shall  be  made  of  the  property  in  such  a 
way  as  to  preserve  the  fi-eedom  of  those 
who  would  have  been  in  a  situation  to 
obtain  it,  had  the  inheritance  been 
entered  on  under  the  testament.' 

4.  8. 11,  12.  17. 


By  a  constitution  of  Gordian,  it  was  declared  that  the  rescript  of 
Marcus  Aurelius  extended  to  cases  in  which  a  stranger,  and  not  one  of 
the  slaves  of  the  deceased,  applied  for  the  addiction.     (C.  vii.  2.  6.) 

"When  the  inheritance  was  not  rejected,  but  accepted  by  the  heredes  ab 
intestato  or  by  the  fiscus,  the  fiscus,  so  far  as  regards  the  enfranchise- 
ment of  the  slaves,  was  placed  by  the  latter  part  of  this  rescript  in  a 
different  position  from  that  which  was  occupied  by  the  heredes  ab  intes- 
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taU) ;  whichever  accepted  it,  the  addictio  could  not  tuko  place,  but  tlie 
fiscus  was  ordered  to  fulfil  the  wishes  of  the  deceased,  while  the  heredes 
ab  intestato  were  at  liberty  to  disregard  them. 


2.  Hoc  iescrix:)to  subveutum  est  et 
lihertatibiis  et  defunctis,  ne  bona  eorum 
a  creditoribas  possiileantur  et  veneant. 
Certe  si  fuei-iiit  hac  de  causa  bona  ad- 
dicta,  cessat  bonorum  venditio:  extitit 
enim  defuncti  defensor,  et  quidem  idone- 
us,  qui  de  solido  creditoribus  cavet. 


2.  This  rescript  is  meant  to  favor 
both  the  gift  of  liberty  and  also  the  de- 
ceased testator,  whose  effects  it  pi-e vents 
being'  seized  and  sold  by  ci-editoi-s  :  fbi-, 
of  couj'se,  when  g-oods  are  thus  axljudg-ed, 
in  ordei'  that  liberty  may  be  presei-ved, 
tlie)-e  cannot  be  a  sale  by  creditoi"s,  for 
there  is  some  one  to  answer  for  the  de- 
ceased, who  is  solvent,  and  gives  securi- 
ty to  the  creditors  for  the  full  satisfac- 
tion of  their  claims. 


D.  xlii.   4.  2,  and  5.  3. 


3.  In  priniis  hoc  rescriptum  toties  lo- 
cum habet,  quoties  testamento  libertates 
datse  sunt.  Quid  ergo  si  qiiis  intestatus 
decedens  codicillis  libertates  dederit, 
neque  adita  sit  ab  intestato  hereditas'! 
favor  constitutionis  debebit  locum  ha- 
bere. Certe  si  testatus  decedat,  et  codi- 
cillis dedei'it  libei'tatem,  competere  earn 
nemini  dubium  est. 

D.  xl. 

4.  Tunc  enim  constitutioni  locum  esse 
verba  ostendunt,  cum  nemo  successor  ab 
intestato  existat ;  ergo  quamdiu  incertum 
erit  utrum  existat  an  non,  cessabit  con- 
stitutio.  Si  cei'tum  esse  coeperit  nemi- 
nem  extare,  tunc  erit  constitutioni  locus. 


D.  xl, 

5.  Si  is  qui  in  integrum  restitiii  potest, 
abstinuerit  se  ab  hereditate,  quamvis 
potest  in  integrum  restitui,  potest  admit- 
ti  constitutio  et  bonorum  addictio  fieri. 
Quid  ergo  si,  post  addictionem  liber ta- 
tum  consei'vandai'um  causa  factam,  in 
integrum  sit  restitutus?  Utique  non  erit 
dicendum  i-evocai-i  libertates,  quae  semel 
competierunt. 


3.  This  rescript  is  applicable  whenever 
fi-eedom  is  conferred  by  testament.  But 
what  if  a  master  dies  intestate,  having 
bequeathed  fi-eedom  to  his  slaves  l)y 
codicils,  and  the  inheritance  ab  intestato 
be  not  entered  upon  ?  The  benefit  of  the 
constitution  shall  extend  to  this  case  ;  of 
course,  if  the  deceased  dies  testate,  free- 
dom given  by  codicils  is  effectual. 

5.  2. 

4.  The  words  of  the  constitution  show, 
that  it  is  then  in  force,  when  there  is  no 
successor  a6  intestato.  Therefore,  as  long 
as  it  remains  doubtful,  whether  there  be 
or  be  not  a  successor,  the  consiitution  is 
not  applicable  ;  but  when  it  is  certain 
that  no  one  will  enter  upon  the  succes- 
sion, it  then  takes  effect.  , 
5.  4. 

.5.  If  a  person  who  has  a  right  to  be 
placed  again  in  exactly  the  same  position 
he  once  held,  should  abstain  from  taking 
the  inheritance,  here  too  the  constitution 
is  applicable,  and  an  adjudication  of  the 
goods  may  be  made.  Supposing  then, 
after  an  adjudication  has  been  made  for 
the  sake  of  preserving  liberty,  the  heir 
is  restored  to  his  former  position ;  still 
the  fi-eedom  is  not  to  be  revoked,  since 
it  has  been  once  gained. 
4.  1,  2. 


D.  xl.  .0. 


The  case  contemplated  is  that  of  a  minor  under  25  years,  who  was 
heres  ab  intestato.     If  he  had  accepted  the  inheritance  at  ouce,  he  would 
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have  taken  it  without  any  of  the  burdens,  such  as  gifts  of  liberty,  with 
which  it  was  charged  by  the  testaiueut,  which  had  become  of  no  effect. 
But  if  he  refused  to  accept  it,  and  the  slaves  were  enfranchised  by 
addiction  being  granted,  then  when  the  minor  attained  the  age  of  25, 
and  was  entitled  to  the  restitutio  in  integrmn,  was  the  freedom  gained 
by  the  slaves  to  be  revoked  ?  Justinian  says,  undoubtedly  not.  The 
inheritance  w'ould  be  restored  to  the  minor,  but  liberty  once  given 
could  not  be  taken  aw'ay  again. 


6.  Usee  constitutio  libei-tatum  tuenda- 
I'um  causa  introducta  est ;  ergo  si  liber- 
tates  nnllse  sunt  datae,  cessat  constitutio. 
Quid  ergo  si  virus  dederit  libertates,  vel 
nioi'tis  causa,  et  ne  de  hoc  quaeratur 
utrum  in  fraudeni  ci-editoi'um  an  non 
factum  sit,  idcirco  -s-elint  sibi  addici  bona, 
an  audiendi  sunt  ?  Et  magis  est  ut  au- 
diii  debeant,  etsi  deticiant  verba  consti- 
tutionis. 


6.  This  constitution  was  intended  to 
make  gifts  of  liberty  effectual ;  and, 
therefore,  when  freedom  is  not  given, 
tlie  constitution  is  not  applicable.  Sup- 
pose, then,  a  master  has  given  fi-eedoni 
to  his  slaves  either  inter  vivos  or  mortis 
catisa,  and  to  pi-event  any  question  ai-is- 
ing  whether  the  creditors  have  been 
defrauded,  the  slaves  intended  to  be 
enfranchised  should  petition,  that  the 
goods  of  the  deceased  may  be  adjudged 
to  them ;  is  this  to  be  allowed  ?  And  we 
think  that  we  ouglit,  on  the  whole,  to 
say  that  it  is,  although  the  constitution 
is  silent  on  the  point. 


See  Bk.  i.  Tit.  6. 


7.  Sed  cum  multas  divisiones  ejusmodi 
constitutioni  deesse  perspeximus,  lata 
est  a  nobis  plenissima  constitutio,  in  qua 
multee  species  colhitte  sunt,  quibus  jus 
hajusmodi  successionis  plenissimum  est 
eflectum  :  quas  ex  ipsa  lectione  constitu- 
tionis  potest  quis  cognoscere. 

C.  vii.  2.  15,  pr.  1,  and  foil. 


7.  Perceiving  that  the  constitution  was 
deficient  in  many  respects,  we  have  pub- 
lished a  very  complete  constitution,  con- 
taining many  pi-ovisions,  which  complete 
the  legislation  on  this  kind  of  succession, 
and  which  may  be  easily  learnt  by 
i-eading  the  constitution  itself. 


The  chief  changes  made  by  this  constitution  were — 1.  That  even  if 
the  goods  had  been  sold  by  the  creditors,  the  addictio  might  still  be 
made  within  a  year  from  the  sale,  which  was  rescinded  on  the  appli- 
cant guaranteeing  the  creditors ;  2.  That  the  addictio  might  be  made 
if  the  applicant  offered  a  composition  satisfactory  to  the  creditors, 
instead  of  paymetit  in  fiill ;  3.  That  some  only  of  the  slaves  need  be 
enfranchised  if  the  property  did  not  admit  of  all  being  enfranchised ; 
and  4.  That  while,  if  several  persons,  having  an  equal  right  to  apply, 
asked  for  an  addictio,  they  became  joint  possessors  of  the  goods ;  if  they 
applied  one  after  the  other,  the  first  applicant  was  preferred. 
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Tit.  XIT.  DE  SUCCESSIONIBUS  SUBLATIS,  QUtTO  FIE- 
BxVNT  PER  BONORUM  VENDITIONEM,  ET  EX  SENA- 
TUS-CONSULTO  CLAUDIANO. 

Erant   ante   pi'sedictam   successionem  There   were  formerly  other  kinds  of 

dim  et  alite  per  univei-sitatem  succes-  universal    succession    pi-ior  to    that   of 

siones:  qualis  fuerat  bonorum   emptio,  which  we  have  just  spoken ;  such  was 

qu.-E  de  bonis  debitoris  veudendis,  per  the  sale  of  goods  which  was  employed 

multas   ambages   fuerat   introducta,    et  to  sell  with  numberless  formalities  the 

tunc  locum  habebat  quando  judicia  ordi-  goods  of  debtoi-s.      It  continued  as  long 

naria  in  usu  fuerunt.     Sed  cum  extra-  as  the  judicia  ardhtaria  wei-e  in   use ; 

ordinariis  judiciis  postei-itas  usa  est,  ideo  but  afterwards,  when  the  judicia  extra- 

cum  ipsis  ordinariis  judiciis  etiam  bojjo-  ardinaria  were  adopted,  the  sale  of  goods 

rum  venditiones  expiraverunt.     Et  tan-  passed  away  with  the  judicia  wdinarki. 

tummodocreditoribusdatur officio  judicis  Creditors  can  now  do  no  more  than  pns- 

bona  possidere,  et  prout  utile  eis  visum  sess  themselves   of  the   goods  of  their 

fuerit  ea  disponere  :  quod  ex  latioribus  debtoi-s  by  order  of  a  judge,  and  dispose 

Digestorum  libris  perfectius  apparebit.  of  them  as  they  think  proper.  The  sub- 
ject will  be  found  treated  of  more  at 
length  in  the  larger  work  of  the  Digest. 

Gai.  iii.  77-81 ;  D.  xlii.  5 ;  C.  vii.  72.  9. 

This  bonorum  emptio  per  itnwersitatem,  one  of  the  praetorian  modes  of 
execution  (see  Introd.  sec.  108),  was  a  transfer  of  the  entire  property 
of  the  debtor  to  the  person  who,  in  consideration  of  receiving  it,  would 
undertake  to  pay  the  largest  proportion  of  the  claims  of  the  creditors. 
The  creditors  might  apply  for  permission  to  have  the  goods  sold  in 
this  way,  not  only  when  the  debtor  was  dead,  but  (1)  when  he  fraudu- 
lently hid  himself,  so  that  he  could  not  be  summoned  before  the  magis- 
trate; or  (2)  when  he  was  absent,  and  no  one  appeared  to  defend  his 
cause ;  or  (8)  if,  after  having  been  condemned,  he  did  not  satisfy  the 
claims  of  the  creditors  within  the  time  allowed  by  law ;  or  (4)  if  he  had 
made  a  cessio  bonorum,  i.e.  had  himself  abandoned  all  his  property  to 
his  creditors,  as  he  was  allowed  to  do  by  the  lex  Julia.  (Gai.  iii.  78.) 
The  ve7iditio  bonorum  was  held  to  carry  with  it  the  infamy  of  the 
debtor.  The  creditors  were  lirst  placed  by  the  prtetor  in  possession  of 
the  property,  rei  serrandcB  causa,  and  this  possession  was  continued 
during  thirty  days  if  the  debtor  was  alive,  and  during  fifteen  if  he 
was  dead.  They  then,  with  the  praetor  s  sanction,  announced  the  in- 
tended sale  by  advertisement  (proscriptio),  and  chose  one  of  their  own 
bod}'-  to  conduct  the  business  for  them,  called  the  magister.  Lastly, 
the  conditions  of  sale  were  fixed  under  the  supervision  of  the  praetor 
(publicatio).  After  a  further  delay,  the  goods  were  put  up  to  public 
auction,  and,  the  offer  of  the  highest  bidder  having  been  accepted, 
the  praetor  made  the  addictio,  by  which  the  goods  of  the  debtor,  though 
not  the  Quiritarian  ownership  in  them,  were  transferred  to  the  bonorum 
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empt<yr,  who  stepped  into  the  place  of  the  debtor,  and  might  sue  and 
be  sued  exactly  as  the  debtor  might  have  been.  (Theoph.  Par.  ;  Gai. 
iii.  77.  80.) 

Judieia  ordinaria,  extram'dinaria.  (See  Introd.  sec.  109.)  The  pro- 
cess under  the  judieia  extraordinaria,  which  is  referred  to  in  the  text, 
wa,s  termed  distractio  honorum.  The  creditors — or  some  of  them,  time 
being  allowed  for  others  to  come  in  (C.  vii.  72.  10.  pr.) — were  placed  in 
possession  of  the  goods  generally  of  the  debtor,  and  then  the  goods 
were  sold,  not  in  block  to  one  purchaser,  but  separately  to  separate 
purchasers,  as  occasion  offered.     (See  D.  xxvii.  10.  pr.  5.) 

1.  Erat  et  ex  senfitus-consulto  Claudi-  1.  There  was  also,  by  virtue  of  the 
ano  miserabilis  per  univei-sitatem  acqui-  senatus-consultum  Clauclianwn,  another 
sitio,  cum  libera  mulier  servili  amore  most  \\Tetched  method  of  acquisition  per 
bacchata  ipsam  libertatem  per  senatus-  universitateiu ;  when  a  free-woman  in- 
consultum  amittebat,  et  cum  libertate  (iulged  her  passion  for  a  slave,  and  lost 
substantiara.  Quod  indignum  nostris  hei-  freedom  under  this  senaUis-vonsul- 
temporibus  esse  existimantes,  et  a  nos-  ticm,  and  with  her  freedom  her  estate, 
tra  civitate  deleri,  et  non  inseri  nostris  This  was,  in  our  opinion,  unworthy  of 
Digestis  concessimus.  our  age,  and  we  have   therefore  abol- 

ished it  in  our  empire,  and  forbidden  it 
to  be  inserted  in  the  Digest. 

Gai.  i.  84.  91.  160;  C.  vii.  24. 

There  could  be  no  marriage  between  a  slave  and  a  free  person.  If, 
therefore,  a  w^oman  born  free  lived  with  a  slave  in  contubemio,  this  was 
thought  so  disgraceful  to  her,  that  if  the  master  of  the  slave  complained 
by  three  denunciations  of  her  conduct,  a  magisterial  decree  subjected 
her  to  the  punishment  mentioned  in  the  text,  and  she  and  her  prop- 
erty passed  to  the  owner  of  the  slave.  The  strong  expression  '  se^rili 
amore  bacchata,''  must  not  be  taken  as  indicating  anything  more  than 
cohabitation  with  a  slave.  If  the  woman  was  a  freedwoman  who  thus 
lived  wdth  a  slave,  she  became  again  the  slave  of  her  patron,  if  he  had 
not  known  of,  and  assented  to,  her  conduct,  and  the  slave  of  the  master 
of  the  slave  wuth  whom  she  lived,  if  the  patron  had  been  aware  of  how 
she  was  living.  (Paul.  8e7iL  2.  21 ;  Gai.  i.  84-91.  160;  see  also  Tacit. 
Annal.  xii.  53.)  The  date  of  the  senatus-consultum  Claudianum  is 
a.d.  52. 


Tit.  XIII.     DE   OBLIGATIOXIBUS. 

Nunctranseamusadobligationes.  Ob-  Let  us  now  pass  to  obligations.  An 
ligatio  est  juris  vinculum,  quo  necessi-  obligation  is  a  tie  of  law,  which  binds 
tate  astringimur  alicujus  solvendae  i-ei  us,  according  to  the  rules  of  our  civil 
secundum  nostrae  civitatis  jura.  law,  to  render  something. 

D.  xHv.  7.  3. 
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1.  Omniiun  autem  obligiitionum  sum-  1.  The  piincipal  di vision  of  oblig-atioriH 
nia  (livisio  in  duo  genera  deducitur ;  is  into  two  kinds,  civil  and  prjetoi-ian. 
nuuKiue  aut  ci\'iles  sunt  aut  prsetoi-ise.  Civil  obligations  are  those  constituted  by 
Civiles  sunt,  qua;  aut  legibus  constitutse  the  laws,  oi-,  at  least,  recognized  by  the 
iiut  certe  jure  civili  comprobatje  sunt,  civil  law.  Prjetoinan  obligations  ai-e 
PiTetoria3  sunt,  quas  praetor  ex  sua  juris-  those  which  the  i)i-aitor  has  established 
dictione  constituit,  quae  etiam  honoraiise  l)y  his  own  authoi-ity ;  they  are  also 
vocantur.  called  honorary. 

D.  xliv.  7.  52. 

2.  Sequena  divisio  in  quatuor  species  2.  A  fui'ther  division  separates  them 
deducitur:  aut  enim  ex  contractu  sunt,  into  four  kinds,  for  they  ai-ise  ex  cm- 
ant  quasi  ex  contractu,  aut  ex  maleticio,  tractu  or  quasi  ex  contractu,  ex  malefic'm 
aut  quasi  ex  maleticio.  Prius  est  ut  de  or  quasi  ex  vialeficio.  Let  us  tii-st  treat 
iis  quae  ex  conti-actu  sunt,  dispiciamus :  of  those  which  arise  from  a  contract : 
liarum  aeque  quatiior  sunt  species;  aut  which  again  are  divided  into  four  kinds, 
enim  i-e  contrahuntur  aut  verbis  aut  according  as  they  are  formed  by  the 
literis  a.nt  consensu  :  de  quibus  singulis  thing,  by  word  of  mouth,  by  -wi-iting,  or 
dispiciamus.  by  consent.     Let  us  examine  each  kind 

separately. 

We  now  pass  to  obligations.  Having  finished  the  subject  of  rights 
over  things,  and  of  the  modes  by  which  they  are  acquired,  we  now  pass 
to  rights  against  particular  persons,  jura  in  personam,  expressed  very 
inaccurately  in  Jater  Latin  by  the  term  jura  ad  rein.  (See  Introd. 
sec.  61.)  These  rights  are  those  which  we  have  against  some  one  or 
more  particular  persons,  as  opposed  to  the  general  rights,  such  as  that 
of  having  the  secure  enjoyment  of  our  property,  which  we  have  against 
all  mankind.     (See  Introd.  sec.  61.) 

Obligations  are  placed  in  the  Institutes  between  the  subject  of  things 
and  the  subject  of  actions ;  and  as  in  Bk.  i.  3,  pr.  it  is  said  that  the 
whole  of  private  law  relates  to  persons,  things,  and  actions,  it  has  been 
questioned  whether  obligations  are  meant  to  be  included  under  things 
01'  actions.  Theophilus  understood  them  to  be  included  under  actions, 
as  we  see  by  his  paraphrase  on  this  Title,  and  on  the  6th  Title  of  the 
Fourth  Book ;  but  it  is  evident  that  Graius,  from  whom  Justinian  bor- 
rows the  arrangement,  meant  obligations  to  come  under  the  discussion 
of  res :  otherwise,  as  Savigny  remarks  (System  des  heut.  rom.  Rechts, 
Bk.  ii.  ch.  1),  we  must  consider  the  part  specially  relating  to  actions  as 
a  subsidiary  part  of  the  portion  commencing  with  obligations,  which  is 
contradicted  by  the  mode  in  which  Gains  treats  of  the  subject  of  actions. 
The  subject  of  obligations  does  not  properly  fall  under  res  or  actiones, 
and  it  was  from  feeling  this  that  Gains  placed  it  between  the  two, 
although  his  division  of  law  obliged  him  to  rank  it  under  one  or  the 
other.  He  could  not,  consistently  with  this  division,  place  obligations 
in  his  system  according  to  their  nature,  and  he  preferred  to  consider 
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them  with  reference  to  their  ultimate  result  (res)  rather  than  with 
reference  to  the  mode  by  which  the  law  secured  this  result  {actio).  The 
incorrectness  of  such  a  mode  of  treating  obligations,  and  the  inaccuracy 
of  the  expression  jus  ad  rem,  are  evident  when  we  consider  that  the 
actio  did  not  really  give  the  res  which  was  the  subject  of  the  obligation, 
but  only  a  pecuniary  equivalent. 

The  remainder  of  this  Book  and  the  first  five  Titles  of  the  Fourth 
Book  must  be  taken  together  as  treating  of  obligations,  the  remainder 
of  this  Book  being  mainly  devoted  to  one  head  of  obligations,  those 
arising  from  contract.  As  a  preliminary  to  the  general  study  of  the 
y)art  of  the  Institutes  treating  of  obligations,  and  specially  to  the  study 
of  contracts,  it  will  be  convenient  here  to  take  a  preliminary  survey  of 
some  points  to  which  constant  reference  is  made  in  the  discussion  of 
subsequent  details. 

These  points  are :  1.  The  meaning  of  the  term  oUigatio.  2.  The 
sources  of  obligations.  3.  The  obligations  which  arise  from  contract, 
and  their  recognized  heads.  4.  Innominate  contracts,  pacts,  natural 
obligations.  5.  Culpa.  6.  Interest,  7.  The  actions  by  which  obliga- 
tions, and  especially  contracts,  were  enforced. 

1.  The  Meaning  of  the  Term  OUigatio. — OUigatio,  as  the  text  in  the  ini- 
tial paragraph  tells  us,  is  a  '  tie  of  law  by  which  we  are  bound  to  render 
something  according  to  the  rules  of  our  law,'  the  latter  words  being  ex- 
plained in  par.  1  as  meaning  the  rules  of  either  the  strict  civil  law  or  the 
prtetorian  law.  It  was  because  it  could  be  enforced  by  an  action  that  the 
tie  was  binding  on  the  person  bound,  deUtor  (debitor  intelligitur  is  a  quo 
invito  exigi  pecninia  potest,  D.  1.  16.  108),  in  favor  of  the  creditor,  these 
words  debitor  and  creditor  being  used  in  a  general  sense,  in  Roman  law, 
for  the  person  bound  by  and  the  person  profiting  by  the  tie.  That 
which  the  debtor  is  thus  bound  to  render  is  in  the  text  expressed  by 
the  general  word  solvere;  and  this  general  term  includes  three  kinds  of 
such  rendering —  dare,  facere,  prastare — dare  meaning  to  give  the  prop- 
erty in  a  thing,  as,  for  example,  the  buyer  had  to  give  the  property  in 
the  money  he  paid ;  facere,  to  do  something,  as,  for  example,  the  man- 
datary or  agent  had  to  do  what  he  had  undertaken  to  do ;  and  prcestare,  to 
furnish  or  make  good,  as  the  seller  had  to  furnish,  prcestare,  though  not 
to  give  the  property  in  the  thing  sold,  and  the  person  guilty  of  negli- 
gence had  prcestare  culpam,  to  make  good  his  fault.  In  every  case, 
however,  it  was  a  sum  of  money  that  was  the  real  thing  that  the  debtor 
was  forced  to  give,  as  the  remedy  for  every  breach  of  contract  was  put 
into  the  shape  of  a  pecuniary  equivalent,  unless  the  debtor  could  and 
did  execute  his  contract  under  compulsion. 

OUigatio  is  thus  properly  the  tie  between  the  creditor  and  debtor ; 
but  it  is  also  used  to  express  the  right  thus  gained  (D.  xii.  2.  9.  3),  the 


LIIS.    III.       TIT.    XIII.  899 

duty  thus  owed  (D.  1.  10.  21),  and  also  one  mode  by  wliifh  such  a  tie  is 
created,  being  used  as  equivalent  to  contractus.     (D.  v.  1.  20.) 

2.  The  /Sowces  of  Obligation.^. — The  two  main  souivi-.s  of  obligation-s 
are  contracts  and  delicts ;  the  debtor  is  bound  by  having-  undertaken 
to  be  bound,  or  he  has  done  an  injury  and  has  to  make  good  his  wrong. 
Contracts  are  the  principal  subject  of  the  remainder  of  this  Book, 
and  delicts  of  the  first  Titles  of  the  Fourth  Book.  But  there  were 
obligations  which  arose  in  a  manner  very  similar  to  chat  from  which 
contracts  sprang,  a  state  of  facts  haying  arisen  by  which  the  debtor 
was  placed  in  very  much  the  position  in  which  he  would  have  been  had 
he  contracted — obligationes  quasi  ex  contractu,  treated  of  in  the  27th 
Title  of  this  Book ;  and  there  were  obligations  which  arose  from  wrongs 
being  done,  which  did  not  fall  within  the  special  list  of  delicts  known 
to  Roman  law — obligationes  quasi  ex  delicto,  treated  of  in  Title  5  of  the 
Fourth  Book.  The  sources  of  obligations  in  the  Institutes  are  thus  four; 
while  Gains  says  (iii.  88),  omnis  obligatio  ml  ex  contractu  nascitur,  vel  ex 
delicto,  and  adds  in  a  passage  given  in  the  Digest  (xliv.  7),  aut  proprio 
quodam  jure  ex  variis  causarumfiguris,  i.e.  by  obligations  quasi  ex  cordractu 
and  quasi  ex  delicto. 

3.  Contracts. — A  contract  is  a  species  of  agreement,  the  accord  of  two 
wills,  conventio  pactum ;  and  in  an  agreement  there  is  first  of  all  the 
pollicitatio,  the  offer  made  by  one  party,  and  then  the  acceptance  by 
the  other.  When  this  accord  of  wills  is  such  that  the  law  adds  a  third 
element,  the  vincidum  juris,  or  obligation,  we  have  a  contract.  (D.  1. 
12.  3.)  Birt  in  order  that  this  third  element  should  be  added,  it  was, 
according  to  the  strict  theory  of  Roman  law,  necessary  tliat  the  accord 
of  wills  should  have  been  expressd  in  a  particular  manner.  In  the  old 
times  of  Roman  law,  the  nexum,  the  form  of  conveyance  by  the  scales 
and  the  copper,  was  the  only  form  of  contract  recognized,  and  the  use 
of  this  form  continued  to  be  necessary  to  pass  res  imancipi.  (See  Introd. 
sec.  59.)  Afterwards  other  and  more  varied  forms  were  substituted. 
There  were  thus  introduced  successively  forms  by  which  contracts 
could  be  made :  1.  Verbis,  by  the  stipulation.  2.  Liter  is,  by  entry 
in  a  ledger.  3.  Then,  without  any  special  form  being  gone  through, 
contracts  were  recognized  when  made  re,  by  the  simple  delivery  of  a 
thing  in  one  of  four  ways,  mutuum,  commodatum,  depositum  pignus. 
And,  lastly,  4.  In  four  cases  contracts  were  recognized  as  arising 
immediately  out  of  the  consent  of  the  parties,  sale,  letting  on  hire, 
partnership,  mandatum.  There  were  thus  ten  recognized  heads  of  con- 
tracts. The  Institutes,  following  Gains,  treat  first  of  contracts  re, 
although  this  is  out  of  the  historical  order,  then  the  formal  contracts 
terbis  aiid  Uteris,  and  lastly  the  formless  contracts  consensu.  It  may  be 
observed  that  contracts  re  may  in  one  way  be  classed  Avith  contracts 
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verbis  and  Uteris,  and  opposed  to  the  consensual  contracts  ;  for  in  them 
there  is  something,  i.e.  the  delivery  of  the  thing,  as  in  contracts  zerUs 
and  Uteris  there  is  something,  i.e.  the  use  of  a  form,  beyond  the  mere 
consent. 

By  an  obligation  the  debtor  is  bound  to  the  creditor ;  but  an  obliga- 
tion might  either  be  such  as  to  bind  one  party,  the  debtor,  and  not  the 
other,  the  creditor  (unilateral  contracts),  or  it  might  be  such  that  each 
party  was  in  turn  debtor  and  creditor  (bilateral  contracts).  Contracts 
made  verbis  and  Uteris  were  unilateral.  Contracts  made  consensu  were 
bilateral.  Contracts  made  re  were  indirectly  bilateral.  It  was  only  if 
the  person  receiving  the  thing  subsequently  neglected  some  duty  that 
he  was  in  his  turn  bound,  as,  for  example,  if  he  did  not  take  proper 
care  of  the  thing  he  received. 

4.  Innominate  Contracts. — When  an  agreement  did  not  take  the  shape 
of  any  of  the  ten  forms  of  contract  recognized  in  the  civil  law  (it  will 
be  remembered  that  the  heads  re  and  consensu  have  each  four  subdivi- 
sions), it  was,  strictly  speaking,  not  a  contract  at  all,  but  if  one  party 
to  it  had  executed  it,  the  pr^tor  would  force  the  other  party  to  execute 
it  also.  These  contracts,  as  having  no  special  name,  have  been  termed 
contractus  innominati,  and  as  the  contract  sprang  into  existence  by  a 
thing  having  been  done  or  given,  by  the  fact,  that  is,  of  the  contract 
being  already  executed  by  one  party  to  it,  these  contractus  innominati 
may  be  looked  on  as  belonging  more  immediately  to  the  head  of  con- 
tracts made  re.  Paulus  (D.  xix.  5.  5)  thus  sums  up  the  heads  of  the 
cases  in  which  such  contracts  might  arise  :  ^  Aut  do  tibi  iitdes,  aut  do  ut 
facias,  aut  facia  aut  des,  aut  facio  ut  facias.^  I  give  something  to  you  in 
such  a  way  that  by  the  fact  of  my  gift  (re)  you  are  bound  to  give  some- 
thing to  me,  or  I  give  so  that  you  are  bound  to  do  something  for  me,  or 
I  do  something  for  you  so  that  you  are  bound  to  give  me  something,  or 
I  do  something  for  you  so  that  you  are  bound  to  do  something  for  me. 
Contracts  of  this  sort  would  be  enforced  by  an  actio  infactnm  prascriptis 
verbis,  by  one,  that  is,  in  which  the  formula  would  be  arranged  to  meet 
the  circumstances  of  this  particular  case  (in  factum),  a  short  statement 
of  these  circumstances  being  placed  in  the  demonstratio  {prcescriptis 
verbis). 

Pacts. — An  agreement,  pactum,  not  coming  under  the  ten  heads  of 
contracts,  nor  binding  as  an  innominate  contract  by  having  been  exe- 
cuted on  one  side,  was,  as  a  general  rule,  a  nudum  pactum;  that  is,  it 
could  not  be  enforced  by  an  action.  But  such  an  agreement  might  be 
used  as  the  basis  of  an  exception.  Nucla  pactio  obUgationem  non  parit, 
sed  parit  exceptionem.  (D.  ii.  14.  7.  4.)  There  were,  however,  some 
pacts  to  which  an  action  was  attached,  either  by  express  enactment, 
jjacia  Legilima,  such  as,  after  the  time  of  Justinian,  the  agreement  to 
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give  (Bk.  ii.  Tit.  7),  or  by  the  praetors  {pacta  praU/ria),  such  as  the 
pactum  constitutoi  pecunice,  an  agreement  by  which  a  person  agreed  to 
pay  what  he  ah'eady  owed.  (Bk.  iv.  Tit.  6.  9.)  Pacta  nii^dit  also  be 
added  (adjecta)  as  subsidiary  to  a  main  obligation. 

Natural  Obligations. — There  were  certain  ties  to  which  no  action  was 
attached,  but  which  still  were  not  without  a  recognized  legal  force, 
because  of  the  moral  claim  to  recognition  they  involved.  They  were 
natural'  obligations.  As  for  example,  if  an  agreement  was  made 
between  a  paterfamilias  and  any  one  in  his  y^ower,  this  was  not  an  obli- 
gation that  could  be  legally  enforced,  but  the  parties  were  bound  by  a 
tie  which  the  jurists  ascribed  to  the  sphere  of  the  lex  nalurcB  ov  jus  gen- 
tium. Is  natura  debet  quern,  jure  gentium  dare  opertet  cujus  fidem  secuti 
sumus.  (D.  1.  17.  84.  1.)  The  principal  effects  of  natural  obligations 
were,  that  if  money  was  paid  in  pursuance  of  them  it  could  not  be  sued 
for  back  (D.  xii.  6.  19,  pr.),  and  they  could  be  made  the  subject  of  a 
set-off  in  an  action  brought  to  enforce  a  legal  obligation.  Etiam  quod 
natura  debetur  venit  in  covipensationem.  (D.  xvi.  2.  6.)  Pacts  probably 
were  considered  to  produce  always  a  natural  obligation  ;  but  a  natural 
obligation  might  arise  in  cases  where  there  was  no  pact,  no  agreement, 
for  example,  of  persons  able  to  contract,  as,  if  a  thing  was  due  from  a 
slave,  the  slave  could  not  bind  himself,  but  the  thing  was  due  by  a 
natural  obligation,  and  a  suretyship  could  be  created  to  give  effect  to  it. 
(Tit.  20.  1.) 

5.  Culpa,  dolus,  diligentia. — One  of  the  varying  features  in  obligations 
which  it  is  of  considerable  importance  to  notice  is  the  amount  of  respon- 
sibility thrown  on  one  or  both  of  the  parties  to  it. 

If  one  person  who  was  bound  to  another  by  a  contract,  designedly 
subjected  him  to  harm  or  loss  {damnum)  with  respect  to  anything 
included  in  the  contract,  the  wrongdoer,  in  inflicting  this  wilful  injury, 
was  said  to  be  guilty  of  dolus ;  if  he  was  the  means  of  an  injury  not 
designed  being  inflicted,  then  unless  the  damnum  was  the  result  of 
unavoidable  accident,  he  was  said  to  be  guilty  of  cidpa.  The  technical 
term  for  to  be  responsible  for  malicious  injury  or  a  fault  was  dolum, 
culpam  prwstare.  Every  contract  bound  all  parties  dolum  pra;stare,  and 
a  special  agreement  that  the  parties  should  not  be  so  bound  was  void. 
(D.  ii.  14.  27.  3.)  Cidpa  would  naturally  admit  of  degrees.  The  fault 
might  be  one  which  any  man  in  his  senses  would  have  scrupled  to  com- 
mit, and  it  was  then  termed  lata  cidpa  {lata  cidpa  est  nimia  negligentia, 
id  est,  nan  intelligere  quod  omnes  intelligunt;  D.  L.  16.  213.  2);  and  lata 
culpa  was  treated  as  approaching  nearly  to  dolus,  as  such  extreme  neg- 
ligence must  generally  be  due  to  design.  Or  it  might  consist  in  falling 
short  of  the  highest  standard  of  carefulness  to  avoid  injury  that  could 
be  found ;  such,  for  instance,  as  the  carefulness  employed  in  the  mau- 

26 
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agement  of  affairs  by  a  person  who  would  deserve  to  be  called  bonus 
paterfamilias,  and  the  culpa  was  then  termed  levis  or  levissima.  Or, 
again,  it  might  consist  in  falling  short  of  the  care  which  the  person 
guilty  of  the  culpa  was  accustomed  to  bestow  on  his  own  affairs.  In 
this  last  case  we  no  longer  measure  by  an  absolute  standard,  but  a  rela- 
tive one ;  what  is  culpa  in  one  man  is  not  in  another,  and  modern 
writers  have  therefore  spoken  of  it  as  being  culpa  levis  in  concreto,  i.e.  as 
seen  in  and  measured  by  the  particular  individual,  opposed  to  the  culpa 
levis  in  abstracto,  i.e.  estimated  by  the  absolute  standard  of  the  diligence 
which  a  person  of  the  utmost  care  would  exhibit. 

If  we  measure  the  degrees  of  responsibility  which  under  various  cir- 
cumstances those  bound  by  an  obligation  will  incur,  we  may  speak 
either  of  the  fault  for  which  they  will  be  held  responsible  or  of  the 
degree  of  negligence  which  this  fault  implies,  or  of  the  degree  of 
diligence  that  is  exacted  from  them.  These  are  only  different  modes 
of  talking  of  the  same  thing.  If  the  circumstances  are  such  that  the 
person  bound  by  the  obligation  undergoes  a  slight  degree  of  responsi- 
bility, we  may  say  that  he  will  be  responsible  for  a  grave  fault  {lata 
culpa),  not  for  a  slight  one  {culpa  levis),  that  the  negligence  for  which 
he  will  be  responsible  must  be  gross,  crassa,  or  that  the  diligence  he 
has  to  show  is  of  the  second,  not  of  the  first,  of  the  two  orders  to  be 
mentioned  immediately.  It  is  in  the  language  of  diligence  that  the 
Roman  jurists  generally  calculate  the  amount  of  responsibility.  They 
make  two  orders  of  diligence,  the  higher,  that  of  the  bonus  paterfamilias, 
exacta  diligentia,  and  the  lower,  that  shown  by  the  person  spoken  of  in 
the  conduct  of  his  own  affairs,  quanta  in  suis  rebus  diligentia;  and  these 
two  orders  of  diligence  are  brought  into  harmony  with  the  three 
divisions  of  culpa  {lata,  levis,  and  levis  in  concreto)  in  this  way.  (1)  A 
person  responsible  for  culpa  levis  in  abstracto  has  to  show  the  diligence 
of  a  bonus  paterfamilias.  (2)  A  person  who  is  only  responsible  for  lata 
culpa  is  not  to  be  held  liable  until  it  is  shown  that  he  has  not  used  as 
much  care  as  he  does  habitually  about  his  own  things.  A  person  who 
is  responsible  for  culpa  levis  in  concreto  has  to  show  that  he  has  used  as 
much  care  as  he  does  about  his  own  things,  i.e.  in  this  case  the  burden 
of  proof  is  on  him.  In  each  case  the  standard  is  the  care  which  the 
person  sought  to  be  made  liable  takes  about  his  own  things.  All 
responsibility  for  culpa  is  thus  set  under  two  heads  of  diligence,  and  in 
the  same  way  there  are  two  corresponding  heads  of  negligence ;  and 
negligence  has  a  distinguishing  mark  added  to  it  in  the  term  crassa,  as 
opposed  to  slight  {minima),  when  it  is  meant  that  the  person  spoken  of 
has  not  used  in  the  case  in  question  the  care  he  habitually  employs  in 
matters  that  affect  him. 

The  higher  degree  of  diligence,  that  of  a  bonus  patevfamilias,  was 
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required,  or,  in  other  words,  the  iieg-ligence  from  which  liability  would 
arise  need  not  be  crassa,  or,  in  other  words,  the  culpa  causing  liability 
might  be  levis  and  leois  in  ahstracto,  in  the  following  set  of  cases :  1. 
Where  the  person  responsible  got  the  benefit  of  a  contract,  as,  for  ex- 
ample, when  he  borrowed  a  thing  for  his  own  use  {cmmnodatura) ;  or 
(2)  when  both  parties  were  interested  in  the  obligation  being  earned 
out,  but  there  was  no  joint  interest  in  the  thing,  as,  for  example, 
mortgagor  and  mortgagee  (D.  xiii.  7.  pr.),  vendor  and  vendee  (D.  xviii. 
6.  3),  letter  and  hirer  (D.  xix.  2.  25.  7).  3.  In  case  of  agents  (Ttego- 
tiorum  gestores). 

Only  the  lower  degree  of  diligence,  that  quanta  in  suis  rebus,  was 
required,  or,  in  other  words,  the  negligence  from  which  liability  would 
arise  must  be  crassa,  or,  in  other  words,  the  culpa  causing  liability 
might  be  levis,  but  levis  in  concreto,  in  the  following  cases:  1.  When 
the  other  person  to  the  contract  got  the  benefit  from  it,  as,  in  a  con- 
tract of  deposit,  the  depositary  is  only  liable  for  crassa  negligentia,  and 
it  must  be  proved  that  he  has  not  used  the  quanta  in  suis  rebus  diligentia. 
2.  When  both  parties  to  the  contract  have  a  common  interest  in  the 
thing  as  to  which  the  question  of  diligence  or  negligence  arises,  as 
partners,  the  husband  in  the  management  of  the  dotal  estate,  where 
he  is  a  sort  of  partner  (D.  xxiii.  3.  17),  co-heirs  and.  co-legatees  (D.  x. 
2-  25,  16).  3.  Involuntary  parties  to  a  quasi  contract,  like  tutors  and 
curators  (D.  xxvii.  3.  1,  pr). 

6.  Interest,  mora. — When  a  person  bound  by  a  contract  delayed  to 
execute  it,  and  this  delay  {mora)  was  of  such  a  kind  that  c'ulpa  could 
be  imputed  to  him,  he  was  subjected  to  something  more  than  the 
necessity  of  fulfilling  the  contract,  and  especially  he  was  in  most  cases 
liable  to  pay  interest  {usurcB).  (D.  xxii.  1.  7.)  But  interest  was  not 
ordinarily  payable  on  debts  except  by  express  agreement,  and  there 
was  a  legal  maximum  of  12  per  cent,  or  1  per  month,  centesimce  usura, 
reduced  by  Justinian  to  6  per  cent,  in  most  cases.     (C.  iv.  32.  26.) 

7.  Actions. — The  subject  of  actions  is  treated  of  fully  in  the  Sixth 
and  following  Titles  of  the  Fourth  Book,  and  it  is  only  necessary  here 
to  notice  generally  that  part  of  the  subject  which  has  to  do  with  the 
enforcement  of  obligations,  and  especially  of  contracts.  As  an  oblig-a- 
tiou  was  constituted  a  legal  tie  by  having  an  action  attached  to  it,  it  is 
necessary  to  know  by  what  kind  of  action  different  obligations  were 
enforced,  and  in  almost  every  case  the  Institutes  couple  the  mention  of 
the  kind  of  action  attached  with  the  mention  of  each  kind  of  obligation. 
The  main  distinction  to  be  now  referred  to  is  that  between  condictions 
and  hon(B  fidei  actions,  corresponding  with  the  distinction  noticed  in  Tit. 
13.  1  between  civil  and  praetorian  obligations. 

The  older  actions  of  law  (see  Introd.  sec.  94)  aflForded  a  very  cum- 
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brous  machinery  for  the  enforcement  of  rights  against  particular  per- 
sons ;  and  the  lex  Silia  (510  a.u.c.)  introduced  a  new  kind  of  action, 
termed  condictio,  for  the  enforcement  of  obligations  binding  a  person  to 
give  the  absolute  owoiership  {dare)  of  a  certain  sum  of  money  {pecunia 
certa) ;  and  the  lex  Calpurnia  (520  a.u.c)  extended  its  application  to  a 
similar  demand  of  any  certain  thing,  as  a  definite  quantity  of  oil  or 
wheat.  (GrAi.  iv.  19.)  In  process  of  time  the  condictio  was  made  to 
embrace  uncertain  as  well  as  certain  things,  and  was  applied  to  obli- 
gations binding  a  person  facere,  and  hence  Gains  says,  appellantur  in 
jsrsonam  actiones,  guibus  dari  fierite  intendimus,  condictiones  (iv.  5).  The 
condictio  certi,  i.e.  the  condictio  in  its  older  and  stricter  form,  came  thus 
to  be  opposed  to  the  condictio  incerti.  We  may  therefore  say  that  con- 
Tracts  dare  ov  facere  were  enforced  by  a  co?idictio,  and  that  this  condictio 
was  certi  or  incerti  according  as  a  definite  or  indefinite  thing  was 
demanded.  Whenever  the  contract  was  to  do  a  thing,  it  was  always 
uncertain,  because  the  law  could  not  compel  the  person  bound  by  the 
contract  to  do  the  thing,  but  only  to  give  a  pecuniary  equivalent ;  and 
what  sum  of  money  was  a  reasonable  compensation  for  the  loss  sus- 
tained by  the  thing  not  being  done  was  left  to  be  settled  by  the  judge. 
The  formula  of  the  condictio  cei'ti  ran  si  paret  eum  [decern  aureos]  dare 
oporiere.  (See  paragr.  1  of  next  Title.)  That  of  the  condictio  incerti 
ran  quicquid  paret  eum  dare  facere  oportere.  The  condictio  incerti,  besides 
its  general  name,  received  also  a  special  name  derived  from  the  kind 
of  contract  it  was  brought  to  enforce,  or  from  the  subject-matter  of 
the  contract  itself.  For  instance,  the  action  brought  to  enforce  a 
stipulation  for  an  uncertain  sum  was  termed  an  actio  ex  stipulatu. 
When  the  condictio  was  certi,  it  was  generally  spoken  of  simply  as  con- 
dictio. Sometimes,  however,  though  more  rarely,  it  too  received  a 
special  name,  as  the  condictio  certi  brought  to  enforce  a  mutuum,  some- 
times termed  the  actio  mutui. 

.There  was  another  class  of  actions  in  which  a  wide  discretion  was 
given  to  the  judge,  who  w^as  to  take  all  the  circumstances  of  the  case 
into  his  consideration,  and  pronounce  the  sentence  which  equity  de- 
manded, thus  acting  as  an  arbiter  rather  than  as  a  judex.  Such  actions 
were  termed  bonce  fidei  actiones,  and  the  obligations,  to  enforce  which 
they  were  given,  were  termed  bonce  fidei  obligationes.  The  right  to  have 
this  equitable  consideration  of  the  whole  case  was  inherent  in  the 
nature  of  the  obligation,  i.e.  the  action  brought  to  enforce  any  of  the 
bonce  fidei  obligationes  was  always  bonce  fidei.  All  actions  instituted  by 
the  praetorian  law  were  of  this  description.  There  was  thus  an  opposi- 
tion made  between  condictiones  which  were  stricti  juris,  derived  from 
the  civil  law,  and  in  which  the  judge  was  confined  mthin  the  limits  of 
the  formula,  and  these  bonae  fidei  actiones.    Among  the  bonce  fi.dei  actiones 
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we  shall  find  several  mentioned  in  the  following  Titles  of  this  Book,  as, 
for  instance,  the  action  ex  euiplo,  ex  vendito,  ex  locato,  ex  cfjnducU),  rnan- 
dati,  depositi,  pro  socio,  etc.  (See  Bk,  iv.  Tit.  6.  38.)  The  bcmcB  fl/M 
action  given  by  the  prastor  to  enforce  innominate  contracts  Wi'as  almost 
always  one  specially  adapted  to  meet  the  facts  of  the  particular  case, 
and  it  received  the  name  of  the  actio  in  factum  prmscriptis  verbis.  The 
formula  was  drawn  up  to  meet  the  facts  of  the  particular  case  (m  fac- 
tum), and  this  was  done  by  placing  in  the  demonstratio  a  short  state- 
ment of  these  facts  {prcescriptis  verbis).     (See  Introd.  sec.  106.) 


Tit.  XIV.      QUIBUS   MODIS    RE    CONTRAHITUR 
OBLIGATIO. 

Re  contrahitur  obligatio,  veluti  miitui  An  obligation  may  be  contracted  by 

datione.     Mutui  autem  datio  in  iis  rebus  the  thing,  as,  for  example,  by  giving  a 

consistit  qus  pondere,  numero  mensu-  mutimm.    This  always  consists  of  things 

rave    constant,   veluti    vino,   oleo,   fru-  which  may  be  weighed,   numbered,  or 

mento,  pecunia  numerata,  sere,  ai-gento,  measured,  as  wine,  oil,  corn,  coin,  brass, 

auro :    quas    res    aut    numerando,   aut  silver,  or  gold.     In  griving  these  things 

metiendo,  aut  appendendo  in  hoc  damus  by  number,  measure  or  weight,  we  do 

ut    accipientium     tiant,    et    quandoque  so  that  they  may  become  the  property 

nobis  non  esedem  res,  sed  aliae  ejusdem  of  those  who  receive  them.   .The  identi- 

naturae    et    qualitatisreddantur  :     unde  cal  things  lent  are  not  returned,  but  only 

etiain  mutuum  appellatum  est,  quia  ita  others  of  the  same  nature  and  quality ; 

a  me  tibi  datur,  ut  ex  meo  tuum  fiat,  and  hence   the  term  mwtuuvi,  because, 

Et  ex  eo  contractu  nascitur  actio  quse  what  I  give  from  being  mine  becomes 

vocatur  condictio.  yours.      From  this  conti-act   arises  the 

action  termed  condictio. 

Gai.  iii.  90  ;   D.  xii.  1.  9,  pr.  and  3. 

Obligations  were  said  to  be  contracted  re  when  the  actual  receipt  of 
a  thing  under  certain  conditions  imposed  the  necessity  of  fulfilling 
those  conditions.  Four  kinds  of  contracts  came  under  this  head,  all  of 
which  are  noticed  in  this  Title,  viz.  those  xiSivaQdi  mutuum,  dommodatum, 
depositum,  and  pignus.  By  the  contract  of  mutuum  the  property  in  the 
thing  delivered  passed  to  the  receiver ;  but  that  of  pignus  the  recipient 
acquired  possession;  in  contracts  of  commodatum  and  depositum  the 
recipient  was  only  in  possessione.     (See  Bk.  ii.  Tit.  6.) 

The  contract  of  mutuum  was  a  contract  of  loan,  where  not  the  thing 
lent,  but  an  equivalent,  was  to  be  returned.  The  obligation  to  return 
this  equivalent  arose  on  and  by  the  delivery  of  the  thing  lent.  It  is 
scarcely  necessary  to  say  that  the  derivation  from  ex  meo  tuum  is  quite 
erroneous.  Things  which  were  of  such  a  nature  that  they  could  be 
replaced  by  equal  quantities  and  qualities  are  termed,  in  barbarous 
Latin,  fungibiles,  because   mutua  vice  funguntur  (D.  xii.   1.  6),  they 
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replace  and  represent  each  other :  thus  a  bushel  of  wheat  is  said  to  be 
a  res  fang ibllis,  a  particular  picture  is  not.  The  distinction  is  much  bet- 
ter expressed  by  saying  that  the  classes  of  things  which  can  represent 
each  other  are  considered  in  genere,  those  which  cannot  are  considered 
in  specie.  (See  Introd.  sec.  55.)  If  the  person  who  lends  the  bushel  of 
wheat  receives  in  return  a  bushel  of  equally  good  wheat,  consisting  of 
grains  totally  different  from  those  he  lent,  it  is  the  same  to  him  as  if 
the  identical  grains  were  restored ;  the  wheat  may  be  considered  in 
genere ;  not  so  with  the  picture,  which  can  only  be  considered  in  specie-. 
But  it  is  to  be  observed  that  it  is  the  intention  of  the  parties,  not  the 
nature  of  the  thing,  that  makes  the  thing  considered  in  genere  rather 
than  ill  specie.  A  person  might  lend  a  picture,  and  only  require  that  a 
picture  of  some  sort,  whether  the  same  picture  or  another,  should  be 
given  in  return  to  him,  in  which  case  the  picture  would  be  considered 
in  genere  ;  or  a  person  might  require  the  identical  grains  of  wheat  to  be 
returned,  and  then  the  wheat  would  be  considered  in  specie.  A  thing 
lent  in  a  mutuum  was  always  considered  in  genere,  so  that  whenever  it 
was  the  intention  of  the  parties  that  the  loan  should  be  a  inutuum,  it 
was  also  their  intention  that  the  thing  lent  should  be  considered  in 
genere. 

The  action  for  recovering  the  equivalent  would  be  a  condictio  certi, 
as  the  equivalent  was  necessarily  something  fixed  and  determined  on. 
In  this  case  the  condictio  received  the  name  of  condictio  ex  onutuo,  or 
sometimes  actio  mutui,  but  as  it  was  always  certi,  it  very  seldom  was 
termed  anything  but  condictio,  and  perhaps  the  term  actio  mutui  (C.  vii. 
35.  5)  would  not  have  been  used  in  the  time  of  strict  legal  language. 

1.  Is  quoque  qui  non  debitum  accepit  1.  A  peraon,  also,  who  receives  a  pay- 
ab  eo  qui  per  errorem  solvit,  re  obliga-  ment  which  is  not  due  to  him,  and  which 
tur,  daturque  agenti  contra  eum  propter  is  made  by  mistake,  is  bound  re,  i.e.  by 
I'epetitionem  condictitia  actio  ;  nam  pe-  the  thing ;  and  the  plaintiff  may  have 
rinde  ab  eo  condici  potest,  si  paret  eum  against  him  an  actio  condictitia  to  re- 
dai-e  oportere,  ac  si  miituum  accepis-  cover  what  he  has  paid.  Foi*  the  coiidic- 
set :  unde  pupillus,  si  ei  sine  tutoris  auc-  tie  '/Si  paret  emn  dare  oportere,''  may  be 
toritate  non  debitum  per  errorem  datum  brought  against  him,  exactly  as  if  he 
est,  non  tenebitui-  indebiti  condictione,  had  received  a  mutuum.  Thus  a  pupil, 
magis  quam  mutui  datione.  Sed  haec  to  whom  a  payment  has  been  made  by 
species  obligationis  non  videtur  ex  con-  mistake  without  the  authorization  of  his 
tractu  consistere,  cum  is  qui  solvendi  tutor,  is  not  subject  to  a  condictio  in- 
animo  dat,  magis  distrahere  voluit  ne-  dehiti,  any  more  than  he  would  be  by 
gotium  quam  contrahere.  the  gift  of  a  iinduum.     This  species  of 

obligation,  however,  does  not  seem  to 
arise  from  a  contract,  since  he,  who 
gives  in  order  to  acquit  himself  of  some- 
thing due  from  him,  intends  rather  to 
dissolve  than  to  make  a  contract. 

Gai.  iii.  91. 
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III  this  case  it  is  the  law  that  imposes  certain  conditions,  and  nottlie 
inteution  of  the  parties,  and,  therefore,  the  obligation  arises  qiiasl  ex 
contractu,  under  which  head  it  is,  indeed,  subsequently  jdaced.  (Tit. 
27.  6.)  A  pupil  could  not  be  bound  without  the  consent  of  his  tutor. 
If,  therefore,  without  the  consent  of  his  tutor,  a  loan  was  made  him, 
he  was  not  bound  to  repay  it,  or  if  money  not  due  to  him  were  paid 
him,  he  was  not  bound  to  refund  it.     (See  Bk.  i.  Tit.  21,  \)v.) 


2.  Item  is  cui  res  aliqua  utenda  datur, 
id  est  cominodatur,  re  obligatur  et  tene- 
tur  cominodati  actione.  Sed  is  ab  eo 
qui  mutuum  accepit,  longe  distat ;  nam- 
que  non  ita  res  datur  ut  ejus  fiat,  et  ob 
id  de  ea  re  ipsa  restituenda  tenetur.  Et 
is  quidein  qui  mutuum  accepit,  si  quo- 
libet  fortuito  casu  amiserit  quod  accepit, 
veluti  incendio-,  i-uina,  naufragio  aut  la- 
tronuni  hostiumve  incursu,  nihilo  minus 
obligatus  per  man  et :  at  is  qui  utendum 
accepit,  sane  quidem  exactam  diligeu- 
tiam  custodienclsB  rei  prsestare  jubetui', 
nee  sufficit  ei  tantam  diligentiam  adhi- 
buisse,  quantam  in  suis  rebus  adhibere 
solitus  est,  si  modo  alius  diligentior  po- 
terit  earn  i-em  custodire ;  sed  propter 
majorem  vim  majoresve  casus  non  tene- 
tur, si  modo  non  hujus  ipsius  culpa  is 
casus  intervenerit.  Alioqui  si  id  quod 
tibi  commodatum  est,  peregre  tecum 
ferve  malueris,  et  vel  incui-su  hostiiun 
prsedonumve  vel  naufi-agio  amisei'is, 
dubium  non  est  quin  de  i-estituenda  ea 
re  tenearis.  Commodata  autem  res  tunc 
proprie  intelligitur,  si  nulla  mercede  ac- 
cepta  vel  constituta  i-es  tibi  utenda  data 
est :  alioqui  mercede  interveniente  lo- 
catus  tibi  usus  rei  videtur ;  gratuitum 
enim  debet  esse  commodatum. 


D.  xliv.  7.  1.  3,  4 


2.  A  jjerson,  too,  to  whom  a  thing  is 
given  as  a  commodatum,  i.e.  is  given 
that  he  may  make  use  of  it,  is  bound  re, 
and  is  subject  to  the  actio  commodati. 
But  there  is  a  wide  difference  between 
him  and  a  person  who  has  i-eceived  a 
muticu'/n,;  for  the  thing  is  not  given  him 
that  it  may  become  his  property,  and  he 
therefore  is  bound  to  restore  the  iden- 
tical thing  he  received.  And,  again,  he 
who  has  I'eceived  a  mutuuin,  if  by  any 
accident,  as  fire,  the  fall  of  a  building, 
shipwreck,  the  attack  of  thieves  or  ene- 
mies, he  loses  what  he  received,  still  re- 
mains bound.  But  he  who  has  received 
a  thing  lent  for  his  use,  is  indeed  bound 
to  employ  his  utmost  diligence  in  keep- 
ing and  preserving  it ;  nor  will  it  suffice 
that  he  should  take  the  same  cai-e  of  it, 
w^iicli  he  was  accustomed  to  take  of  his 
own  property,  if  it  appear  that  a  more 
careful  person  might  have  preserved  it 
in  safety ;  but  he  has  not  to  answer  for 
loss  occasioned  by  superior  force,  or  ex- 
traordinary accident,  provided  the  acci- 
dent is  not  due  to  any  fault  of  his.  If, 
however,  you  take  with  you  on  a  journey 
the  thing  lent  you  to  make  use  of.  and 
you  lose  it  by  the  attack  of  enemies  or 
robbers,  or  by  shipwi'eck,  you  are  un- 
doubtedly bound  to  restore  it.  A  thing 
is  properly  said  to  be  commodatum,  when 
you  are  pei'mitted  to  enjoy  the  use  of  it. 
without  any  recompense  being  given  or 
agreed  on  ;  for,  if  there  is  any  i-ecom- 
pense,  the  contract  is  that  of  locatio,  as 
a  thing,  to  be  a  commodatum,  must  be 
lent  gratuitously. 

;  D.  xiii.  .5,  6.  12. 


As  the  advantage  is,  in  almost  every  case,  entirely  on  the  side  of 
the  receiver  of  the  commodatum,  he  was  bound  to  take  every  care  of  it, 
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or,  as  Gains  says,  as  great  care  as  the  most  diligent  paterfamilias  takes 
of  his  own  property.     (D,  xiii.  6,  18.) 

To  use  the  technical  phrase,  it  was  'essential'  to  the  cammodatwm 
that  it  should  be  gratuitous.  Things  incident  to  a  contract  may  be  es- 
sential to  it,  i.e.  necessarily  belonging ;  natural,  i.e.  belonging  in  the 
absence  of  express  agreement  to  the  contrary ;  or  accidental,  i.e.  be- 
longing only  by  express  agreement. 

The  commodatum  gave  rise  to  the  actio  commodati,  which  was  either 
directa  or  contrarla  ;  by  the  actio  commodati  directa,  the  commodans  made 
the  receiver  of  the  commodatum  restore  the  thing  lent,  after  the  re- 
ceiver had  had  it  in  his  possession  for  the  time  agreed  on  (for  he  could 
not  reclaim  it  before),  or  made  him  pay  for  any  loss  accruing  through 
his  fault.  By  the  actio  commodati  contraria,  the  receiver  of  the  commo- 
datum obtained  from  the  commodans  compensation  for  any  extraordi- 
nary expenses  which  the  preservation  of  the  thing  had  entailed,  or  for 
any  losses  occasioned  by  the  fault  of  the  commoda7is.  The  actio  was,  in 
the  former  case,  termed  directa,  because  it  proceeded  from  what  was  a 
necessary  part  of  the  execution  of  the  contract,  viz.  the  thing  lent 
being  put  in  the  possession  of  the  receiver,  while  the  actio  contraria  only 
arose  from  a  thing  which  might  happen  or  not,  viz.  there  being  some 
extraordinary  expense,  or  some  fault  on  the  part  of  the  comrmodans. 
(See  D.  xiii.  6.  17.)  All  the  actions  arising  out  of  contracts  re,  except 
the  condictio  ex  mutuo,  were  bones  fidei. 

3.  Prseterea  et  is  apud  quem  res  ali-        3.  A  person  with  whom  a  thing  is  de- 

qua  deponitur,  re  obligatur  et  actione  posited,  is  Inuind  re,  and  is  subject  to 

deposit! ;  qui  et  ipse  de  ea  i-e  quam  ac-  the  actio  deposit  I,  and  must  give  back 

cepit  restituenda  tenetur.     Sed  is   ex  eo  the  identical  thing  which  he  received, 

solo  tenetur,  si  quid   dolo   commiserit ;  But  he  is  only  answerable  if  he  is  gidlty 

culpse  autem  nomine,  id  est,   desidife  ac  of  fraud,  and  not  for  a  mere  fault,  such 

negligentifB,  non  tenetur :  itaque  securus  as  cai-elessness  or  negligence  ;  and  he 

est,    qui    parum   diligenter   custoditam  cannot,  therefore,  be  called  to  account  if 

i-em  fui'to  amisei'it,  quia  qui  negligenti  the   thing  deposited,    being    carelessly 

amico  rem   custodiendam  tradidit,  suee  kept,  is  stolen.     For  he  who  commits  his 

facilitati  id  imputare  debet.  property  to  the  care  of  a  negligent  friend, 

should  impute  the  loss  to  his  own  want 

of  caution. 

D.  xliv.  7.  1.  5. 

Here  the  benefit  is  entirely  on  the  side  of  the  person  who  commit-s 
the  thing  to  the  care  of  one  who  receives  it  gratuitously.  The  latter, 
therefore,  unless  he  specially  agrees  to  be  answerable  for  the  thing 
entrusted  to  him,  or  himself  offers  to  take  care  of  it  (D.  xiii.  65.  2),  is 
not  liable  for  its  loss  or  deterioration,  if  he  is  not  guilty  of  dishonesty, 
or  of  such  gross  neglect  as  amounts  to  dishonesty.  He  has,  however, 
no  right  to  make  use  of  the  thing  (D.  iv.  1.  6.),  and  would  be  guilty 
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of  theft  if  he  did  (Bk.  iv,  1.  G) ;  and  as  it  is  deposited  for  the  benefit  of 
the  jjerson  dei:)Ositiiig  it,  that  person  can  reclaim  it  when  he  jileases, 
and  need  not,  like  the  coimnodans,  wait  for  the  expiration  of  the  time 
agreed  on. 

The  depositum  gave  rise  to  the  actio  depositi,  which  was  directa  or  crtn- 
traria,  upon  the  same  principle  as  the  actio  commodati.  The  depositary- 
was  entitled  to  be  recompensed  for  every  expense  incurred,  and  to 
compensation  for  every  loss  incurred  by  the  fault  of  the  depxmens,  how- 
ever light  that  fault  might  be.  If  the  depositary  had  voluntarily 
offered  to  receive  the  deposit,  he  too  would  be  answerable  for  loss 
occasioned  by  a  culpa  levis,  i.e.  a  slight  fault,  as  opposed  to  culpa  (fravis, 
gross  negligence.  If  a  deposit  was  rendered  necessary  by  circum- 
stances of  unforeseen  and  sudden  misfortune,  as  a  shipwTeck  or  fire, 
and  if  the  depositary  who  had  received  the  thing  denied  he  had 
received  it,  double  the  value  of  the  thing  could  be  recovered.  (See  Bk. 
iv.  Tit.  6.  23.) 

4.  Creditor  quoque  qui  pignus  acce-  4.  A  creditor,  also,  who  has  received 
pit,  re  obligatui- ;  qui  et  ipse  de  ea  re  a  pledge,  is  bound  re,  for  he  is  obliged 
quam  accepit  restituenda  tenetur  actione  to  restore  the  thing  he  has  received,  by 
pigneratitia.  Sed  quia  pignus  utrius-  the  actio  jjignei-atitia.  But,  inasmuch 
que  gratia  datur,  et  debitoi-is  quo  niagis  as  a  pledge  is  given  for  the  benefit  of 
pecunia  ei  crederetur,  et  creditoris  quo  both  parties,  of  the  debtor  that  he  may 
magis  ei  in  tuto  sit  creditum,  placuit  bori-ow  more  easily,  and  of  the  creditor 
sutticere  quod  ad  eam  rem  custodien-  that  repayment  may  be  better  secured, 
dam  exactam  diligentiam  adhiberet :  it  has  been  decided  that  it  \\\\\  suthce  if 
quam  si  prsestiterit,  et  aliquo  fortuito  the  ci-editor  employs  his  utmost  dili- 
ca«u  eam  rem  amiserit,  securum  esse  gence  in  keeping  the  thing  pledged ;  if, 
nee  impediri  creditum  petere.  notwithstandmg  this  care,  it  is  lost  by 

some  accident,  the  creditor  is  not  ac- 
countable for  it,  and  he  is  not  prohibited 
from  suing  for  his  debt. 

D.  xliv.  7.  1.  6;  D.  xiii.  7.  13.  1. 

The  oldest  form  of  the  contract  of  pledge  was  that  of  mancipatio,  or 
absolute  sale  of  the  thing  subject  to  a  contract  of  fiducia  or  agreement 
for  redemption.  There  were  so  many  things  to  which  mancipatio  was 
considered  inapplicable  that  the  more  simple  contract  of  pigmis  quite 
superseded  this  mancipatio  contracta  fiducia.  A  further  simplification 
of  the  contract  of  pledge  was  the  hypotheca,  in  which  the  thing  pledged 
remained  with  the  pledger.  The  mancipatio,  it  may  be  observed, 
transferred  both  the  property  and  possession  of  the  thing  pledged ;  the 
pignus  gave  the  possession  to  the  creditor,  but  left  the  property  in  the 
thing  with  the  debtor ;  the  hypotheca  left  both  the  property  and  the  pos- 
session with  the  debtor.  (See  note  at  end  of  Bk.  ii.  Tit.  5.)  The  right 
of  the  creditor  over  the  thing  pledged  or  hypothecated  was  protected 
by  the  actio  quasiServiana  (see  Bk.  iv.  Tit.  6,  7),  by  which  the  creditor 
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recovered  the  thing  pledged  if  lost  out  of  his  possession,  and  got  pos- 
session of  the  thing  hypothecated. 

The  text  seems  to  draw  a  distinction  between  the  position  of  the 
creditor  and  that  of  the  recipient  of  a  commodatum,  in  regard  to 
the  degree  of  responsibility  for  negligence.  But  practically  they  were 
ou  the  same  footing.  The  creditor,  like  the  receiver  of  a  commodatum^ 
could  not  make  use  of  the  thing  placed  in  his  possession ;  and,  although 
he  could  without  agreement  take  them  as  against  the  principal  of  his 
claiiQ  (C.  iv.  24.  1),  it  was  only  by  special  agreement  that  the  creditor 
could  take  the  fruits  of  the  thing  pledged  by  way  of  interest. 

Creditor  and  debtor  are  terms  used  more  widely  in  Roman  law  than 
in  our  own.  Every  one  who  possessed  a  personal  right  against  another 
was  termed  a  creditoi\  and  every  one  who  owed  the  satisfaction  of  a 
claim,  or  was  the  subject  of  a  personal  right  was  a  debitor. 

From  the  contract  of  pignus  sprang  the  actio  pigneratitia,  which  was 
directa  when  used  by  the  debtor  to  constrain  the  creditor  to  give  back 
the  thing  pledged  if  the  debt  had  been  paid,  or  to  pay  over  the  surplus 
if  the  thing  pledged  had  been  sold,  and  produced  more  than  was  due 
for  the  debt,  or  to  obtain  compensation  from  him  for  any  injury  to  the 
thing  pledged,  arising  through  his  fault.  The  actio  pigneratitia  was 
contraria  wiien  used  by  the  creditor  to  make  the  debtor  reimburse  him 
for  all  expenses  incurred  in  keeping  the  thing  safe,  or  compensate  him 
for  all  injuries  sustained  by  the  thing  pledged  through  the  fault  of  the 
debtor  (D.  xiii.  7.  31) ;  or,  again,  to  compensate  him  if  the  thing 
pledged  proved  to  be  in  reality  not  the  property  of  the  debtor,  and  was 
claimed  by  the  real  owner.  Until  it  was  claimed,  the  fact  that  it 
belonged  to  another  did  not  prevent  a  thing  being  made  the  subject  of 
a  contract  of  pignus,  and  the  creditor  was  as  much  bound  to  restore  it  to 
the  debtor,  if  the  sum  due  was  paid,  as  if  it  had  really  been  the  debt- 
or's property. 

Tit.    XV.      DE   VERBORUM   OBLIGATIONS. 

Verbis  obligatio  contrahitur  ex  inter-  An  obligation  by  word  of  mouth  is 
roo-atione  et  responsione,  cum  quid  dari  contracted  by  means  of  a  question  and 
fierive  nobis  stipulamur  ;  ex  qua  duse  an  answer,  when  we  stipulate  that  any- 
proticiscuntur  actiones,  tam  condiotio  si  thing  shall  be  given  to,  or  done  for  us. 
certa  sit  stipulatio,  quam  ex  stipulatu  si  It  gives  rise  to  two  actions— the  condAtio, 
incerta.  Qua;  hoc  nomine  inde  utitur,  when  the  stipulation  is  certain,  and  the 
quia  stipulum  apud  veteres  tirmum  ap-  actio  ex  stipulatu,  when  it  is  uncertain. 
pellabatur,  forte  a  stipite  descendens.         The   term   stipulation    is  derived   from 

stipulum,  a  word  emplciyed  by  the  an- 
cients to  mean  '  firm,' and  coming  i)er- 
haps  from  stipes,  the  trunk  of  a  tree. 

D.  xliv.  7.  1.7;  D.  xii.  1.  24. 
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Tlie  stipulatio  was,  properly  speaking,  not  a  contract,  but  a  means  of 
making  a  contract,  a  solemn  form  giving  legal  validity  to  an  agree- 
ment. This  form  consisted  of  a  question  and  answer,  and  it  was  the 
question  only  which  was,  properly  speaking,  the  stipulatio,  it  being  only 
by  an  extension  of  the  term  that  the  word  was  applied  to  the  whole 
mode  of  contracting,  and  that  the  answerer  as  well  as  the  questioner 
was  said,  as  in  paragr.  1,  to  be  one  of  the  stipulantes.  Like  all  the  old 
forms  of  obligation,  this  formula  only  bound  one  party,  viz.  the  maker 
of  the  promise.  The  promissor  had  himself  to  become  the  stipulator, 
and  to  receive  in  his  turn  a  promise,  if  he  wished  to  secure  reciprocal 
rights.  Obligations  may  be  divided  according  as  they  are  unilateral 
and  bind  one  party  only,  or  bilateral  and  bind  both  parties.  A  stipula- 
tion gave  rise  to  a  unilateral  obligation. 

Festus  derives  stipulatio  from  slips,  coined  money  ;  and  Isodorus  from 
stipula,  a  straw.  '  Vet&res  enim,  quando  sibi  aliquid  promittebant,  stipulam 
iexentes  frangebant,  quam  iterum,  jungentes,  sponsiones  suas  agnoscebant.'' 
(Orig.  iv.  24.  Quoted  by  Ortolan.)  Stipes  and  stipulum  are  a  mor&  prob- 
able source  of  the  derivation  of  the  word. 

When  the  stipulation  was  for  something  certain,  as  for  a  fixed  sum  of 
money,  or  for  wine  of  a  specified  kind,  it  was  enforced  by  the  conclictio 
cei'ti ;  when  for  something  uncertain,  as  for  wine  of  a  good  quality,  for 
something  to  be  done  or  left  undone,  by  the  conclictio  incerti.  The  term 
actio  ex  stipulatu  is  sometimes  used  to  denote  the  conclictio,  whether 
certi  or  incerti ;  but  it  is  more  usually  employed  to  denote  the  condictio 
i?icerti,  as  when  the  condictio  was  certi,  that  is,  was  employed  in  its 
proper  form,  it  generally  received  no  other  name  than  condictio.  The 
action  arising  on  a  stipulation  of  any  kind  was  always  stricti  juris. 

The  stipulation  was  not  the  only  contract  made  by  going  through  a 
solemn  form  of  words.  By  the  dictio  dotis  the  wife  and  her  ascendants 
bound  themselves  to  give  the  dos  to  the  husband  ;  and  by  a  promise 
accompanied  by  an  oath  {jurata  promisso  liberti)  the  freedman  bound 
himself  to  render  his  services  to  his  patron. 

1.  In  hac  re  olim  talia  verba  tradita  1.  Formerly  the  words  used  in  making 

fuerunt :  Spondes?  Spondeo.  Promittis  ?  this  kind  of  contract  were  as  follows — • 

Promitto.     Fidepromittis?     Fidepi-omit-  Spondes?    do     you    engag-e    youi-self  1 

to.       Fidejubes?      Fidejubeo.      Dabis?  Spondeo,  I  do   engage  myself.     Proui- 

Dabo.    Facies  1    Faciam.    Utrum  autem  ittis  f  do  you  promise  ?  JPi-omitto,   I  do 

Latina    an    Grseca    vel  qua  aha  Hngua  promise.     Fideproiiiittlsf   do  you  pro- 

stipulatio     concipiatur,     nihil    interest,  mise  on  your  good  faith  ?    Fldepi'oniitto, 

sciUcet  si  utei-que  stipulantium  intellec-  I  do  promise  on  my  good  faith.     Fide- 

tum  ejus  linguae  habeat.      Nee    necesse  jubes?  do  yon  m&k.Qjow&(M  fidsjussur  f 

est  eadem   lingua    utrumque   uti,     sed  Fidejuheo,  I  do  make  myself  fidejiiisor. 

sufficit  congruenter  ad  interrogata  res-  JDabisI    will   you   give?     Dabo,   I    will 

pondere:  quin  etiam  duo  Grseci  Latina  give.     Fades?  will  you  dc  1    Faciam,! 

lingua  obhgationem  contrahere  possunt.  will  do.     And  it  is  immaterial  whether 
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Sed  hsec  solemnia  verba  olini  quidem  in 
usii  fuerunt.  Postea  autem  Leoniana 
constitutio  lata  est,  quae  solemnitate  ver- 
borum  sublata  sensum  et  consonantem 
intellectum  ab  utraque  parte  solum  de- 
siderat,  licet  quibuscumque  verbis  ex- 
pressus  est. 


Gai.  iii.  92,  93 ;  D.  xlv. 


the  stipulation  is  in  Latin  or  in  Greek, 
or  in  any  other  language,  so  that  the 
parties  understand  it ;  nor  is  it  necessary 
that  the  same  language  should  be  used 
by  each  person,  but  it  is  sufficient  if  the 
answer  agree  with  the  question.  So 
two  Greeks  may  contract  in  Latin.  An- 
ciently indeed  it  was  necessary  to  use 
the  solemn  words  just  mentioned,  but 
the  constitution  of  the  Emperor  Leo  was 
afterwards  enacted,  which  makes  imne- 
cessary  this  solemnity  of  the  expressions, 
and  only  requires  the  apprehension  and 
consent  of  each  party,  in  whatever  words 
it  may  be  expressed. 

1.  1.  6  ;  C.  viii.  37.  10. 


Spondes  ?  spondeo  was  the  form  exclusively  proper  when  both  parties 
were  Roman  citizens  ;  adeo  propria  civium  Romanorum  est  ut  ne  quidem 
in  Grcecum  sermonem  per  interpretationem  proprie  transferri  possit,  quam- 
vis  dicatur  a  Oroeca  wee  flgurata  esse.     (GtAi.  iii.  93.) 

This  constitution  of  Leo  was  published  a.d.  469.     (C.  viii.  37.  10.) 


2.  Omnis  stijmlatio  aut  pure  aut  in 
diem  aut  sub  conditione  tit :  pure,  veluti 
quinque  aureos  dare  spondes  ?  idque 
confestim  peti  potest ;  in  diem,  cum  ad- 
jecto  die  quo  pecunia  solvatur,  stipulatio 
fit,  veluti  decem  aureos  primis  calendis 
Mai-tiis  dare  spondes  ?  Id  autem  quod 
in  diem  stipulamur,  statim  quidem  de- 
betur ;  sed  peti  piiusquam  dies  venerit, 
non  potest.  At  ne  eo  quidem  ipso  die  in 
quem  stipulatio  facta  est,  peti  potest, 
quia  totus  is  dies  arbitrio  solventis 
tj-ibui  debet;  neque  enim  certum  est 
eo  die  in  quem  promissum  est,  datum 
non  esse,  priusquam  is  prseterierit. 


D.  xlv.  1.  46 ;  D.  1.  16 


2.  Every  stipulation  is  made  simply, 
or  with  the  introduction  of  a  particular 
time,  or  conditionally.  Simply,  as,  '  Do 
you  engage  to  give  five  awrei  T  in  this 
case  the  money  may  be  instantly  de- 
manded. With  the  introduction  of  a 
particular  time,  as  when  a  day  is  men- 
tioned on  which  the  money  is  to  be  paid, 
as,  '  Do  you  engage  to  give  me  ten  mbrei 
on  the  first  of  the  calends  of  March  V 
That  which  we  stipulate  to  give  at  a 
particular  time  becomes  immediately 
due,  but  cannot  be  demanded  before 
the  day  arrives,  nor  can  it  even  be  de- 
manded on  that  day,  for  the  whole  of 
the  day  is  allowed  to  the  debtor  for  pay- 
ment, as  it  is  never  certain  tliat  pay- 
ment has  not  been  made  on  the  day  ap- 
pointed until  that  day  is  at  an  end. 
.  213 ;  D.  xlv.  1.  18.  1. 


In  the  technical  language  of  the  jurists,  UU  pure  quis  stipidaius 
fuerit,  et  cessit  et  venit  dies;  ubi  in  diem,  cessit  dies,  sed  nondum  venit. 
(See  note  on  Bk.  ii.  Tit.  20.  20.)  If  the  stipulation  was  made  pure, 
the  interest  might  in  the  thing  stipulated  for  passed  at  once  to  th 
stipulator  {cessit  dies),  and  he  could  at  once  demand  to  have  it  (venit  dies), 
giving,  of  course,  sufficient  time  for  the  debtor  to  fulfil  his  obligation. 
If  the  stipulation  was  made   in  diem,  the  interest  in  the  thing  stipu- 
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lated  for  passed  at  once  to  the  stipulator,  but  he  could  not  demand  it 
until  the  dies  was  past. 

There  is  a  distinction  in  the  respective  effects  of  a  stipulation  in  diem 
and  of  a  conditional  stipulation  that  deserves  notice.  When  a  stipu- 
lation was  made  in  diem,  the  promise  was  binding  at  once,  and  the  del.)t 
was  already  due,  and  therefore  if  any  part  of  the  debt  were  paid 
before  the  day  named,  it  could  not  be  recovered;  whereas,  when  a 
stipulation  was  made  with  a  condition,  if  anything  was  paid  before 
the  condition  was  accomplished,  it  could  be  recovered  back,  because, 
until  the  condition  was  fulfilled,  the  stipulator  had  no  interest  in  the 
thing  stipulated  for  (nondum  cessil  dies).     (See  paragr.  4.) 


3.  At  si  ita  stipuleris,  decern  aureos 
annuos  quoad  vivam  dare  spondes?  et 
pure  facta  obligatio  intelligitur  et  per- 
petuatur,  quia  ad  tempus  deberi  non 
potest ;  sed  heres  petendo  pacti  excep- 
tione  submovebitur. 


D.  xlv. 


3.  But,  if  you  stipulate  thus,  '  Do 
you  eng'ag-e  to  give  me  ten  aurei  annu- 
ally, as  long  as  I  live?'  the  obligation 
is  understood  to  be  made  simply,  and 
is  perpetual ;  for  a  debt  cannot  be  due 
for  a  time  only ;  but  the  heir,  if  he 
demands  payment,  will  be  repelled  by 
the  exceptio  pacti. 
1.  56.  4. 


•Lapse  of  time  was  not,  in  the  Roman  law,  a  mode  by  which  a  debt 
could  be  extinguished.  Consequently,  if  it  was  owed,  it  was  owed 
for  ever ;  but  this  technicality  was  prevented  from  working  any  injus- 
tice by  the  plea  referred  to  in  the  text,  namely,  that  there  was  an  agree 
ment  to  the  contrary,  or  by  that  of  fraud.  Plane  post  tempus  stipulator 
eel  pacti  conventi,  vel  doli  mali  excepiione  submoveri  poterit.  (D.  xliv.  7.  44.) 
If,  however,  a  similar  gift  had  been  given  as  a  legacy,  the  right  to 
receive  would  be  extinguished  ipso  jure  by  the  death  of  the  legatee. 


4.  Sub  conditione  stipulatio  tit,  cum 
in  aliquem  casum  differtur  obligatio,  ut 
si  aliquid  factum  fuerit  aut  non  fuerit, 
stipulatio  committatur :  veluti,  si  Titius 
consul  fuerit  factus,  quinque  aureos  dare 
spondes  ?  Si  quis  ita  stipuletur,  si  in 
Capitolium  non  ascendero  dare  spondes  ? 
perinde  erit  ac  si  stipulatus  esset  cum 
niorietur  sibi  dari.  Ex  conditionali 
stipulatione  tantum  spes  est  debitum  ii-i, 
eamque  ipsam  speni  in  heredem  trans- 
mittimus,  si  prius  quam  conditio  existat, 
mors  nopis  contigit. 


D.  xlv.  1.  115.  1 


4.  A  stipulation  is  made  conditionally, 
when  the  obligation  is  made  subject  to 
the  happening  of  some  uncertain  event, 
so  that  it  takes  effect  if  such  a  thing 
happens,  or  does  not  happen,  as,  for 
instance,  'Do  you  engage  to  g^ve  live 
aurei,  if  Titius  is  made  consul  ? '  Such 
a  stipulation  as  '  Do  you  engage  to  give 
five  aurei  if  I  do  not  go  up  to  the  Capi- 
tol?' is  in  effect  the  same  as  if  the 
stipulation  had  been,  that  five  aurei 
should  be  given  to  the  stipulator  at  the 
time  of  his  death.  From  a  conditional 
stipulation,  there  arises  only  a  hope 
that  the  thing  will  become  due  ;  and 
this  hope  we  transmit  to  our  heirs,  if  we 
die  before  the  condition  is  accomplished. 
;   D.  1.  16.  54. 
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The  heir  or  legatee,  it  may  be  remembered  (see  Bk.  ii.  Tit.  14.  9), 
who  died  before  the  condition  was  accomplished,  did  not  transmit  any 
interest  in  the  inheritance  or  legacy  to  his  heirs,  whereas  the  stipulator 
did,  as  we  learn  from  the  text,  transmit  to  his  heirs  the  hope  that  the 
thing  stipulated  for  would  be  one  day  due  to  him  {spes  debitum  iri). 
The  reason  of  this  difference  is,  that  the  testamentary  dispositions 
were  considered  to  be  made  to  the  heir  or  legatee  personally. 

If  the  promissor  attempted  to  defeat  the  condition  by  preventing  its 
being  fulfilled,  he  was  treated  as  if  he  had  promised  pure,  and  the 
thing  could  be  demanded  from  him  at  once. 

It  is  here  said  that  a  promise  to  pay,  if  a  person  did  not  do  a  thing, 
was  a  promise  to  pay  when  he  died.  There  was,  however,  this  difi'er- 
ence  ;  the  promissor  was  certain  to  die,  and  therefore  the  stipulation, 
with  the  words  cum  moriar,  was  really  made  in  diem  ;  whereas  it  was 
not  certain  whether  the  promissor  would  or  would  not  go  up  to  the 
Capitol,  and,  therefore,  the  stipulation  with  the  words  si  in  Capitolium 
non  ascendero  was  made  sub  conditions. 


5.  Locaetiam  insei-i  stipulationi  solent, 
veluti  Carthagine  dare  spondes  1  Quae 
stipulatio,  licet  pure  lieri  videatur,  tamen 
re  ipsa  liabet  tempus  injectum,  quo  pro- 
niissoi"  utatur  ad  pecuniam  Carthagine 
dandam  ;  et  ideo  si  quis  RomsB  ita  stipu- 
letur,  hodie  Carthagine  dare  spondes? 
inutilis  erit  stipulatio,  cum  impossibilis 
sit  repromissio. 


D.  xlv.  1.  73; 

6.  Conditiones  quae  ad  prseteritum  vel 
prsesens  tempus  referuntur,  aut  statim 
infirmant  obligationem,  aut  omnino  non 
differunt,  veluti  si  Titius  consul  fuit,  vel 
si  Msevius  vivit,  dare  spondes  ?  nam  si 
ea  ita  non  sunt,  nihil  valet  stipulatio ; 
sin  autem  ita  se  habent,  statim  valet. 
Quae  enim  per  rerum  naturam  sunt  certa, 
non  morantur  obligationem,  Meet  apud 
nos  incerta  sint,  * 


D.  xlv.  1.  100 ; 


5.  It  is  customary  to  insert  a  pai-ticu- 
lar  place  in  a  stipulation,  as,  for  instance, 
'  Do  yon  engage  to  give  me  at  Carthage  'i ' 
and  this  stipulation,  although  it  appear 
to  be  made  simply,  yet  necessarily  im- 
plies a  delay  sufficient  to  enable  the 
person  who  promises  to  pay  the  money 
at  Carthage.  And  therefore,  if  any  one 
at  Rome  stipulates  thus,  *  Do  you  engage 
to  give  to  me  this  day  at  Carthage  1 ' 
the  stipulation  is  useless,  because  the 
thing  promised  is  impossible. 

D.  xiii.  4.  2.  6. 

6.  Conditions,  which  relate  to  time 
present  or  past,  either  instantly  make 
the  obligation  void,  or  do  not  suspend 
it  in  any  way ;  as,  for  instance,  '  If 
Titius  has  been  consul,  or  if  Msevius  is 
alive,  do  you  engage  to  give  me  ? '  If 
the  thing  mentioned  is  not  really  the 
case,  the  stipulation  is  void  ;  if  it  is  the 
case,  the  stipulation  is  immediately  valid. 
Things  certain,  if  regarded  in  them- 
selves, although  uncertain  as  far  as  our 
knowledge  is  concerned,  do  not  delay 
the  formation  of  the  obligation. 

D.  xii.  1.  37-39. 


7.  Non  solum  res  in  stipulatum  de-        7.  Not  only  things,  but  acts,  may  be 
duci  possunt,  sed  etiam.  facta,  ut  si  stip-    the  subject  of  a  stipulation  :  as  when  we 
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ulemur  aliquid  fieri  vel  non  fieri.  Et  in 
hujusmodi  atipulationibus  optimum  erit 
poenam  subjicere,  ne  quantitas  stipula- 
tionis  in  incei'to  sit,  ac  necosse  sit  actori 
probare  quid  ejus  intersit ;  itacjue  si 
quis  ut  fiat  aliquid  stipuletur,  ita  adjici 
poena  debet :  si  ita  factum  non  erit,  tunc 
poense  nomine  decem  aureos  dare 
spondes?  Sedsi  qusedam  fieri,  qusedam 
non  fieri,  una  eademque  conceptione 
stipuletur,  clausula  hujusmodi  erit  adji- 
cienda:  si  adversus  ea  factum  erit,  sive 
quid  ita  factum  non  erit,  tunc  iioenae 
nomine  decem  aureos  dare  spondes  ? 


D.  xlv.  1.  137.  7 


stipulate,  that  something  phall,  or  shall 
not,  be  done.  And,  in  thene  stipula- 
tions, it  will  be  best  to  sul^join  a  penalty, 
lest  the  amount  included  in  the  Htipula<- 
tion  should  be  uncertain,  and  the  plain- 
tiff" should  therefore  be  obliged  to  prove 
how  great  his  interest  is.  Therefoi-e,  if 
any  one  stipulates,  that  something  shall 
be  done,  a  penalty  ought  to  be  axhh^d  as 
thus  :  '  If  the  thing  is  not  done,  do  you 
engage  to  give  ten  aurei  by  way  of  pen- 
alty V  But,  if  by  one  single  questi^in  a 
stipulation  is  made,  that  some  things 
shall  be  done,  and  that  other  things  shall 
not  be  done,  there  ought  to  be  added 
some  such  clause  as  this:  'If  anything 
is  done  contrary  to  what  is  agreed  on, 
or  anything  agreed  on  is  not  done,  then 
do  you  engage  to  give  ten  aurei  by  way 
of  penalty?' 

;  D.  xli.  5.  11. 


Tit.  XVL     DE   DUOBUS   REIS   STIPULANDI  ET 
PROMITTENDL 


Et  stipulandi  et  promittendi  duo 
pluresve  rei  fieri  possunt :  stipulandi 
ita,  si  post  omnium  interj-ogationem  pi-o- 
missor  respondeat,  spondeo,  ut  puta, 
cum  duobus  separatim  stipulantibus  ita 
promissor  resjiondeat,  uti'ique  vestrum 
dare  spondeo  ;  nam  si  prius  Titio  spo- 
pondei'it,  deinde  alio  interrogante  spon- 
deat,  alia  atque  alia  ei-it  obligatio,  nee 
creduntur  duo  rei  stipulandi  esse.  Duo 
pluresve  rei  promittendi  ita  fiunt : 
Msevi,  quinque  aureos  dare  spondes  ? 
Sei,  eosdem  quinque  aureos  dare 
spondes  ?  si  respondent  singuli  separa- 
tim, spondeo. 


D.  xlv.  3.  28.  2 


Two  or  more  pei-sons  may  be  parties 
together  in  the  stipulation  or  in  the 
promise.  In  the  stipulation,  if,  after  he 
have  asked  the  question,  the  jiromissor 
answers,  ^Spondeo,'  '  I  engage  ;'  for  in- 
stance, when,  two  stipulatoi-s  having 
each  separately  asked  the  question,  the 
promissor  answers,  '  I  engage  to  give  to 
each  of  you.'  For  if  he  first  answers 
Titius,  and  then,  on  another  person  put- 
ting the  same  question,  he  again 
answers  him,  there  will  be  two  distinct 
obligations,  and  not  two  co-stipulatoi-s. 
Two  or  moi-e  become  co-promissoi-s, 
thus:  'M^E^•ias,  do  you  engage  to  give 
five  aurei  f  '  Seius,  do  you  engage  to 
give  five  aurei  f  each  then  separately 
answers,  '  I  do  engage.' 

;  D.  xlv.  2.  4. 


The  word  reus,  strictly  speaking,  signifies  the  person  who  is  liable, 
or  subject,  to  a  demand,  but  is  used  more  generally  to  signify  a  party 
to  an  obligation,  whether  active  or  passive  :  so  here  we  have  rei  stipu- 
landi, as  well  as  rei  promittendi. 

It  was  immaterial  whether  the  interrogation  was  put  and  answered 
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in  the  plural,  spondetis  ?  spondemus  ;  or  in  the  singular,  spondes  ?  spondeo 
(D.  xlv.  2.  4.) 

It  was  not  only  in  contracts  made  verbis  that  there  could  be  joint 
creditors  and  joint  debtors.  In  a  commodatum  or  depositum,  for  instance, 
the  parties  might  agree  that  several  persons  should  be  subject  to  a 
common  obligation,  and  each  be  bound  for  the  whole.     (D.  xlv.  2.  9.) 

1.  Ex  hujusmodi  obligationibns,  etstip-  1.  By  virtue  of  such   oblig-ations,  the 

ulantibus   solidum   singulis   debetur,  et  whole  thing  stipulated  for  is  due  to  each 

Iiromittentes  singuli  in  solidum  tenentur  ;  stipulator,    and   from    each    promissor. 

in   utraque   tamen  obligatione   una  res  But,  in   each   obligation,  there   is   only 

vertitur,  et  vel  alter  debitum  accipiendo,  one  thing  due,  and  if  either  of  the  joint 

vel  alter  solvendo,  omnium  perimit  obli-  parties  .receives  the  thing  due,  or  gives 

gationem  et  omnes  liberat.  the   thing   due,  the   obligation  is  at  an 

end  for  all,  and  all  are  freed  from  it. 

D.  xlv.  2.  2.  3.  1. 

If  we  look  to  the  thing  which  was  the  subject  of  the  contract,  we  may 
say,  however  many  were  the  joint  parties,  there  was  but  one  obliga- 
tion, while,  if  we  look  to  the  persons  by  or  to  whom  the  promise  was 
given,  there  were  as  many  obligations  as  there  were  persons  making  or 
receiving  the  promise ;  if,  therefore,  the  thing  was  given,  that  is,  pay- 
ment or  performance  made,  the  obligation  was  at  an  end,  but  the  obli- 
gation binding  on  any  one  might  be  made  to  cease,  as  by  the  deminuti 
ocapitis  of  one  of  the  co-promissors,  without  those  binding  on  the  others 
ceasing  also.  If,  indeed,  the  aid  of  the  law  had  been  called  in  to 
enforce  the  obligation,  the  position  of  the  parties  was  different.  If  one 
co-stipulator  sued  the  promissor,  all  the  other  parties  to  the  stipulation 
were  thereby  prevented. from  suing  him  ;  and  if  one  co-promissor  were 
sued,  none  of  the  others  could  be  sued,  the  litis  contestatio  operating  as 
an  extinction  of  the  debt ;  but  under  Justinian,  when  it  appeared  that 
there  was  a  deficiency  in  what  had  been  obtained  from  the  promissor 
that  had  been  sued,  the  others  might  then  be  sued  to  make  up  this 
deficiency.  (C.  viii.  41.  28.)  The  co-promissor  who  had  paid  all 
could  recover,  as  a  partner,  their  shares  from  the  others,  if  there  was  a 
partnership  between  them,  and  if  not,  he  could  recover  by  paying  to 
the  creditor  the  whole  sum,  but  separating  the  payment,  paying  his 
share  absolutely,  and  paying  the  rest  as  the  price  of  having  the  credi- 
tor's actions  transferred  to  him  to  use  against  the  other  co-promissors 
{beneflcium  cedendarum  actionem);  and  probably,  even  if  he  had  not 
acutually  made  this  separation,  the  praetor  would  allow  him  to  bring  an 
action  against  the  other  co-promissors  in  which  he  was  feigned  to  hpve 
done  it.     (D.  xxvii.  3.  1.  13.) 

2.  Ex  duobus  reis  promittendi  alius  2.  Of  two  co-promissors,  one  may  en- 
pure,  alius  in  diem  vel  sub  conditione     gage   simply,  the  other  with  the  intro- 
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nbligan  potest ;  nee  impedimento  erit  duction  of  a  particular  time,  or  con- 
dies  aut  conditio,  quominus  ab  eo  qui  ditionally  ;  and  neither  the  time  nor  the 
pure  obligatus  est,  petatur.  condition   will   prevent  payment  being 

exacted  from  the  one  who  binda  himself 

simply. 

D.  xlv.  2.  7. 


Tit.  XVII.     DE   STIPULATIONE   SERVORUM. 


Servus  ex  persona  domini  jus  stipu- 
landi  habet ;  sed  hereditas  in  plerisque 
personse  defuncti  vicem  sustinet ;  ideoque 
quod  servus  hereditarius  ante  aditam 
hereditatem  stipulatur,  acquirit  heredi- 
tati,  ac  per  hoc  etiam  heredi  postea  facto 
acquiritur. 


D.  xli.  1 


A  slave  dei-ives  from  the  'persona  of 
his  master  the  power  of  making  a  stipu- 
lation. And  as  the  inhei-itance  in  most 
respects  represents  the  25er.9o««  of  the 
deceased,  if  a  stipulation  is  made  by  a 
slave  belonging  to  the  inheritance  before 
the  inheritance  is  entered  on,  he  ac- 
quires for  the  inhei-itance,  and  therefore 
for  him  who  subsequently  becomes  heir. 
34.  61. 


A  slave  had  no  persona,  that  is,  no  capacity  of  acquiring  civil  or 
political  rights.  But  his  master,  w^ho  had  such  a  capacity,  could  make 
his  own  persona  speak  and  act  through  the  slave,  who  was  thus  only  a 
channel  by  which  the  wishes  of  the  master  were  expressed.  (See  Bk. 
i.  Tit.  3,  pr.)  But  although  a  slave  could  thus  engage  others  for  the 
benefit  of  his  master,  by  a  stipulation,  he  could  not  bind  his  master, 
and  could  not,  therefore,  be  the  promissor  in  a  stipulation  ;  hence,  the 
text  only  speaks  of  the  stipulations,  and  not  of  the  promises,  of  slaves. 

In  plerisque  personcB  defuncti  vicem  sustiiiet ;  the  inheritance  repre- 
sented the  person  of  the  deceased  in  most  things,  but  there  were  some 
things  which  the  slave  could  not  acquire  for  the  inheritance,  which  he 
could  acquire  for  a  living  master  ;  a  usufruct,  for  instance,  being  always 
attached  to  a  person,  could  not  be  stipulated  for  by  a  slave  before  the 
inheritance  was  entered  on.     (D.  xlv.  3.  29.) 


1.  Sive  autem  domino,  sive  sibi,  sive  1.  "Whether  a  slave  stipulates  for  his 
conserve  suo,  sive  impersonaliter  servus  master,  or  for  himself,  or  for  his  fellow- 
stipuletur,  domino  acquirit.  Idem  juris  slave,  or  without  naming  any  person  for 
est  et  in  liberis  qui  in  potestate  patris  whom  he  stipulates,  he  always  acquires 
sunt,  ex  quibus  causis  acquirere  possunt.     for  his  master.     It    is   the   same   with 

children  in  the  power  of  their  father,  in 
all  cases  in  which  they  acquire  for  him. 
D.  xlv.  3.  15 ;  D.  xlv.  1.  45,  pr.  and  4. 

What  is  said  here  of  the  children  in  potestate  must  be  taken  with  all 
the  limitations  made  necessary  by  the  power  they  had  to  acquire  a 
peculi'um  for  themselves.     (See  Bk.  ii.  Tit.  9.) 
27 
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2.  Sed  cum  factum  in  stipulatione  con-  2.  If  it  is  a  licence  to  do  something 
tinebitur,  omnimodo  persona  stipulantis  that  is  stipulated  for,  the  benefit  of  the 
continetur,  veluti  si  servus  stipuletur  ut  stipulation  is  personal  to  the  stipulator  ; 
sibi  ire  agere  liceat ;  ipse  enim  tantum  for  instance,  if  a  slave  stipulates  that  he 
prohiberi  non  debet,  non  etiam  dominus  shall  have  a  right  of  passage  for  him- 
ejus.  self  or  beasts  and  vehicles,  it  is  he  him- 

self, not  his  master,  who   is  not  to  be 
hindered  from  passing. 
D.  xlv.  1.  130. 

Even  in  this  case  the  slave  really  acquires  for  the  master.  It  is  the 
master,  and  not  the  slave,  who  could  enforce  the  stipulation  by  action. 
Of  course  this  personal  licence  to  cross  land  is  something  quite  different 
from  a  servitude.  For  a  servitude  eundi  or  agendi,  stipulated  for  by 
the  slave,  could  only  be  attached  to  the  prcedium  of  the  master.  (D. 
xlvi.  8.  17.) 


3.  Servus  communis  stipulando  uni- 
cuique  dominorum  pro  portion  e  domiuii 
acquirit ;  nisi  jussu  unius  eorum  aut 
nominatim  cui  eorum  stipulatus  est ;  tunc 
enim  ei  soli  acquiritur.  Quod  servus 
communis  stipulatur,  si  alteii  ex  dominis 
acquiri  non  potest,  solidum  alteri  acqui 


3.  If  a  slave  held  in  common  by  seve- 
ral masters  stipulates,  he  acquires  a 
share  for  each  master  according  to  the 
proportion  which  each  has  in  him,  unless 
he  stipulates  at  the  command,  or  in  the 
name  of  any  one  master,  for  then  the 
thing   stipulated  foi-  is  acquired  solely 


ritur  ;  veluti  si  res  quam  dari  stipulatus    for  that  master.     And  whatever  a  slave 
est  unius  domini  sit.  held  in   common    stipulates  for,   is   all 

acquired  for  one  of  his  masters,  if  it  is 
not  capable  of  being  acquired  for  the 
other ;  as  for  instance,  if  it  belongs  to 
one  of  his  masters. 

Gai.  iii.  167;  D.  xlv.  3.  7.  1. 


Tit.  XVIII.     DE  DIVISIONE   STIPULATIONUM. 

Stipulationum  alise  sunt  judiciales.  Stipulations  are  either  judicial,  or 
aliffi  prffitoriffi,  alise  conventionales,  alise  praetorian,  or  conventional,  or  common, 
communes    tarn    prsetorise    quam  judi-     that  is,  both  prsetorian  and  judicial. 

ciales. 

D.  xlv.  5. 

The  division  of  stipulations  here  given  is  based  on  the  difference  of 
the  grounds  on  vfhich  they  are  entered  into,  the  ground  being  some- 
times the  will  of  the  parties,  sometimes  the  direction  of  a  person  in 
authority. 

1.  Judiciales  sunt  dumtaxat  quse  a  1.  Judicial  stipulations  are  those  which 
mero  jutlicis  officio  proficiscuntur  :  velnti  proceed  exclusively  from  the  office  of  the 
de  dolo  cautio,  vel  de  persequendo  ser\o  judge,  such  as  the  giving  security 
qui  in  fuga  est,  restituendove  pretio.  against  fraud,  or  the  engagement  to  pur- 

sue a  fugitive  slave,  or  to  pay  his  price. 

D.  xlv.  1.  5;  D.  XXX.  69.  5. 
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Before  the  magistrate  the  parties  were  in  jure,  before  the  jtidex  they 
were  in  judicio.  (See  Introd.  sec.  98.)  The  judex  sometimes  ordered 
that  the  i)arties  before  him  should  enter  into  stipulations. 

Two  instances  are  here  given  of  stipulations  directed  by  the  jmlex. 
The  first  is  the  de  dolo  cautio.  This  was  a  stipulation  directed  for  the 
benefit  of  a  plaintiff,  that  the  sentence  given  in  his  favor  might  be 
executed,  without  any  attempt  at  fraud  {dol/as  malun)  on  the  part  of  the 
defendant.  For  instance,  if  the  defendant  was  ordered  to  make  over 
the  property  in  a  slave,  the  judex  would  direct  that  he  should  stipulate 
that  he  had  done  nothing  to  lessen  the  value  of  the  slave.  Otherwise 
the  slave  might  be  made  over  to  the  plaintiff,  and  the  plaintiff's  claim 
be  thus  nominally  satisfied,  while  it  might  really  be  evaded  by  the 
defendant  wilfully  doing  the  slave  some  material  harm.  (D.  vi.  1.  20. 
and  45.) 

The  other  instance  given  is  that  of  the  stipulation  de  persequendo  serto 
qui  in  fuga  est,  restituendom  pretio.  A  slave  must  be  supposed  to  be 
demanded,  and  to  run  away  before  the  decision  is  given.  As  the  de- 
fendant, being  the  actual  possessor,  could  alone  reclaim  the  slave 
against  third  parties,  the  judex  would  compel  him  to  engage  by  stipu- 
lation to  follow  and  reclaim  him,  or  to  pay  his  price.  If  the  slave 
escaped  without  any  fault  whatsoever  of  the  defendant,  the  judge 
merely  directed  that  the  defendant  should  engage  to  give  up  the  slave 
if  he  came  into  his  power,  and  to  permit  the  plaintiff  to  bring  an  action 
in  the  defendant's  name  for  the  recovery  of  the  slave  from  any  one  w^ho 
might  detain  him.     (D.  iv.  2.  14.  11.) 

2,  Praetoi'ise  sunt,  quse  a  mero  prse-  2.  Prsetorian  stipulations  are  those 
toris  ofticio  proficiscuntur,  veluti  damni  which  proceed  exclusively  from  the  office 
infecti  vel  legatorum.  Prsetorias  autem  of  the  jii-ajtor ;  as  the  giving  security 
stipulationes  sic  exaudiri  oportet,  ut  in  against  damnuvi  mfectiim,  oi-  for  the 
his  contineantur  etiam  j^Edilitiae ;  nam  et  payment  of  legacies.  Under  praetorian 
hse  a  jurisdictione  veniunt.  stipulations  must  be  comprehended  ^di- 

litian,   for   these,   too,   proceed  from   a 
magisti'ate  pronouncing  the  law. 
D.  xl.  1.  5. 

Damnum  infectum  est  damnum  nnn  factum  quod  futurum,  verem,ur. 
(D.  xxxix.  2.  2.)  Supposing  the  damnum  futurum  which  a  man  appre- 
hended were  an  injury  to  his  premises  from  the  fall  of  the  ill-repaired 
house  of  his  neighbor,  by  the  strict  civil  law,  if  he  w^as  to  w'ait  till  the 
mischief  were  done,  his  neighbor  might  abandon  his  property  in  the 
fallen  house,  and  the  injured  man  could  then  obtain  no  reparation  from 
him.  To  remedy  this,  the  praetor  would,  if  he  saw  fit,  order  the  neigh- 
bor to  give  security  {cautio  damni  infecti)  to  indemnify  the  person 
applying  against  any  damage  that  might  be  done.     If  this  order  was 
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not  obeyed,  the  prastor  authorized  the  complainant  to  enter  upon  and 
occupy  the  premises  {in  possessionem  onittebat) ',  and,  finally,  if  security 
was  still  refused,  the  praetor  gave  the  complainant  full  possession  of  the 
premises,  but  he  was  liable  to  be  dispossessed,  if  within  a  certain  time 
the  original  proprietor  made  compensation  and  complied  with  every- 
thing enjoined  him.     (See  D.  xxxix.  2.  4.  1.) 

Legatorum :  this  was  a  stipulation  binding  the  heir  to  pay  legacies, 
when  due,  which  were  not  yet  payable ;  otherwise  the  heir  might  pre- 
viously have  spent  and  consumed  all  the  inheritance. 

A  jurisdictione  teniunt,  that  is,  come  from  a  magistrate  qui  jus  dicit. 
Jurisdictio,  in  its  general  sense,  includes  the  whole  officium  of  the  jus 
dicentis,  which  is  said  to  be  latissimum,  for  honorum  possessionem  dare 
potest,  et  in  possessionem  mittere,  pupillis  non  hdbentihus  tutoi^es  constituere, 
judices  litigantibus  dare.     (D.  ii.  1. 1.) 

3.  Conventionales  sunt,  quge  ex  con-  3.  Conventional  stipulations  are  those 
ventione  utriusque  partis  concipiuntur,  which  are  made  by  the  agreement  of 
hoc  est,  neque  jussu  judicis,  neque  jussu  parties  ;  that  is,  neither  by  the  order  of 
prsetoris,  sed  ex  conventione  contrahen-  a  judge  nor  by  that  of  the  prsetor,  but 
tium.  Quarumtotidem  genera  sunt  quot,  by  the  consent  of  the  persons  contract- 
pene  dixerim,  rerum  conti-ahendarum.  ing.     And  of  these  stipulations  there  are 

as  many  kinds,  so  to  speak,  as  there  are 
of  things  to  be  contracted  for. 

D.  xlv.  1.  5. 

4.  Communes  stipulationes  sunt,  veluti  4.  Common  stipulations  are  those,  for 
rem  salvam  fore  jiupilli ;  nam  et  praetor  example,  providing  for  the  security  of 
jubet  rem  salvam  fore  pupillo  caveri,  et  the  propei'ty  of  the  pupil,  for  sometimes 
interdum  judex  si  aliter  expediri  hsec  res  the  prajtor,  and  sometimes,  too,  when 
non  potest ;  vel  de  rato  stipulatio.  the  matter  cannot  be  managed  in  any 

other  way,  the  judge,  orders  it  should 
be  entered  into ;  or,  again,  the  stipula- 
tion that  a  thing  shall  be  ratified. 

D.  xlv.  1.  5. 

Communes  stipulationes  were  those  sometimes  directed  by  the  praetor, 
sometimes  by  the  judex.  They  ought  properly  to  have  preceded  the 
conventionales. 

Mention  has  already  been  made  of  the  security  a  tutor  or  curator 
was  obliged  to  give,  (Bk.  i.  Tit.  24,  pr.)  It  was  properly  given  before 
the  tutor  entered  on  his  office,  and  it  belonged  to  the  praetor  to  see  that 
it  was  given.  But  if,  before  it  was  given,  the  tutor  sued  a  debtor  of 
the  pupil,  and  the  debtor  objected  that  security  had  not  been  given, 
the  judge,  in  order  that  the  proceedings  might  not  be  put  an  end  to, 
would  direct  security  to  be  then  given  before  him. 

The  stipulation  de  rato,  or  rem  ratam  haberi,  was  one  entered  into  by 
a  procurator  bringing  an  action  in  the  name  of  his  principal  that  what 
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lift  did  would  l>e  ratified  by  his  principal.  It  properiy  belonged  to  the 
praetor  to  direct  that  this  stipulation  should  l>e  entered  int/j  before  the 
litis  contestaUo  {sQQ  lutrod.  sec.  105);  but  if  he  omitted  to  direct  this, 
and  there  was  ground  for  distrusting  the  authority  of  the  procurator, 
the  judge  would  direct  that  the  procurator  should  bind  himself  by  tlii.s 
stipulation.    (See  Bk.  iv.  Tit  11.  1.) 


Tit.   XIX.     DE  INUTILIBUS  STIPULATIOXIBUS. 

Omnis  res  quae  dominio  nostro  subji-  Everything,  of  which  we  have  the 
citur,  in  stipulationem  deduci  potest,  property,  whether  it  be  moveable  or 
sive  ilia  mobilis,  sive  soli  sit.  immoveable,   may   be    the   object   of  a 

stipulation. 

A  stipulation  is  inutilis,  i-e.  invalid,  when  it  produces  no  tie  binding 
on  the  parties  to  it.  It  would  seem  to  have  been  proper  to  have  exa- 
mined here  the  causes  which  make  contracts  of  any  kind  invalid,  and 
not  to  limit  the  inquiry  to  stipulations.  But  the  stipulation  was  so 
much  the  most  important  kind  of  contract  that  it  is  taken  to  represent 
all  other  kinds.  Some  few  of  the  causes  of  invalidity  noticed  in  this 
Title  are  peculiar  to  stipulations,  but  most  are  common  to  all  contracts. 

Lagrange  thus  classifies  the  reasons  given  in  this  Title  for'  the  inva- 
lidity of  stipulations :  they  might  be  invalid  {1)  on  account  of  their 
object  (pr.  paragr.  1,  2,  22,  24) ;  (2)  on  account  of  the  persons  by  whom 
(paragr.  7,  8,  9,  10,  and  12),  for  whom  (paragr.  3,  4,  19,  20,  21),  or  be- 
tween whom  (paragr.  6)  they  were  made ;  (3)  on  account  of  the  manner 
in  which  they  were  made  (paragr.  5,  17,  18,  23) ;  (4)  on  account  of  the 
time  (paragr.  13,  14,  15,  16,  26),  or  the  condition  (paragr.  11,  25)  sub- 
ject to  which  they  were  made- 

1.  At  si  quia  i^m  qujB  in  i-eruai  natura  1.  But,  if  any  one  stipulates  for  a 
Hon  est  aut  est>e  non  potest,  dari  stipu-  thing  which  does  not,  or  cannot  exist,  as 
latus  fueiit,  veluti  Stichum  qui  moi-tuus  for  Stichus,  who  is  dead,  but  wnom  he 
sit,  quem  vivere  credebat,  aut  Hippo-  thought  to  be  living,  or  for  a  Hippocen- 
centaurura  qui  esse  non  possit,  inutilis  taur,  which  caimot  exist,  the  stipulation 
eiit  stipulatio-  is  void. 

Gai.  iii.  97. 

In  such  a  case  no  claim  could  be  made  for  the  supposed  value  of  the 
thing,  nor  even  for  a  sum  promised  under  a  penal  clause  in  case  of 
noa-performance.     (D.  xiv.  1.  69  and  103.) 

2.  Id«m  juris  est,  si  rem  saci-am  a'at  2.  It  is  the  same  if  aaiy  one  stipulates 
i-eligiosam  quam  humani  juris  esse  ci"e-  for  a  thing  sacred  or  religious,  which  he 
del)at,  \el  publicam  quae  usibus  populi  thought  to  be  profane,  or  for  a  public 
pei-petuo  exposita  sit,  ut  forum  vel  thea-  thing  appropriated  to  the  pei'petual  use 
ti-um,  veJ  iiberum  bom  in  em  quern  sei*-  of  the  people,  as  a  forum  or  theatre,  ci 
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vum  esse  credebat,  vel  cujus  commer-  for  a  free  man,  whom  he  thought  to  be 
i;ium  lion  habuerit,  vel  rem  suam  dari  a  slave,  or  for  a  thing  of  which  he  has 
quis  stipuletur:  nee  in  pendenti  erit  sti-  not  the  caiwrnerciuin,  or  for  a  thing  be- 
pulatio  ob  id  quod  publica  res  in  priva-  longing  to  himself.  Nor  will  the  stipu- 
tum  deduci,  et  ex  libero  servus  tieri  lation  i-emain  in  suspense,  because  the 
potest,  et  commercium  adipisci  stipulator  public  thing  may  become  private,  the 
potest,  et  res  stipulatoris  esse  desinere  freeman  may  become  a  slave,  the  stipu- 
potest;  sed  protinus  inutilis  est.  Item  lator  may  acquii-e  the  camviei-cmm  of 
contra,  licet  initio  utiliter  res  in  stipula-  the  thing,  or  the  thing  which  now  be- 
tum  deducta  sit,  si  postea  in  earum  qua  longs  to  him  may  cease  to  be  bis ;  but 
causa  de  quibus  supra  dictum  est,  sine  the  stipulation  is  at  once  void.  So,  con- 
facto  promissoris  devenerit,  extinguitur  versely,  although  a  thing  may  have  been 
stipulatio.  At  nee  statim  ab  initio  talis  validly  stipulated  for  originally,  yet,  if 
stipulatio  valebit,  Luciuni  Titiuui,  cum  it  afterwai-ds  fall  under  the  class  of  any 
servus  erit,  dare  spondes?  et  similia ;  of  the  things  before  mentioned,  without 
quia  quae  natura  sui  dominio  nostro  the  fault  of  the  promissoi",  the  stipula- 
exempta  sunt,  in  obligationem  deduci  tion  is  extinguished,  feuch  a  stipulation, 
uullo  modo  possuut.  too,  as  the  following,  is  void  ab  initio, 

'Do  you  promise  to  give  me  Lucius 
Titius,  when  he  shall  become  a  slave  V 
for  that  which  by  its  nature  belongs  to 
no  one,  cannot  in  any  way  be  made  the 
object  of  an  obligation. 

Gai.  iij.  97 ;  D.  xlvi.  82,  83.  5. 

Cujus  coTnTneFcitmn  non  habuerit.  For  instance,  if,  in  the  days  of 
Gains,  a  peregrinuH  had  stipulated  for  a  fundus  lialicus ;  or  if,  in  the 
times  of  the  Lower  Empire,  a  heathen  had  stipulated  for  a  Christian 
slave  (C.  i.  10).  Of  course,  if  the  proraissor  had  not  the  commercium 
of  the  particular  thing,  while  the  stipulator  had  it,  the  promissor  was 
answerable  to  the  stipulator  for  a  breach  of  contract  if  he  did  not 
fulfil  his  promise.     (D.  xiv.  1.  34.) 

Vel  rem  suam.  It  cannot  belong'  to  him  more  than  it  does;  but  he 
might  stipulate  for  its  value,  or  for  the  thing  itself  if  it  ceased  to  be- 
long to  him.     (D.  xlv.  1.  31.) 

Extinguitur  stipulatio.  And  if  it  were  once  extinguished,  m©  altera- 
tion of  circumstances  would  renew  it.  In  perpetmmi  sublata  obligatia 
restitui  non  potest.     D.  xlvi.  3.  98.  8.) 

In  a  stipulation  it  made  no  difference  that  tlie  stipulator  was  really 
ignorant  that  there  was  some  character  attaching  to  the  object  of  the 
stipulation  which  made  the  stipulation  invalid,  as  that  it  was  sacred 
or  public.  The  fact  that  it  was  sacred  or  public  Invalidated  the  stipu- 
lation, and  the  stipulator  had  no  further  remedy  against  thie  promissor- 
We  shall  find  (Tit.  24.  5)  that  if  a  person  purchased  in  ignorance  a 
thing  of  this  nature,  he  would  have  a  remedy  against  tbe  seller  to 
indemnify  him  for  the  loss  he  sustained  by  the  purchase. 

3.  Si  quis  alium  daturum  facturunive  S.  If  a  man  pa-omises  that  another 
quod  spopoadeiit,nonobligaljitui',veIu,i     shall  gi\e    or  do   something,  Le  ia  not 
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si  spondeat  Titium  quinque  aureus  datu-  Tionnd,  as  if  he  j^romises,  that  Titius 
rum.  Quod  si  effecturum  se  ut  Tilius  shall  give  live  aurei.  But,  if  he  pro- 
daret,  spoponderit,  obligatur.  mises  that  he  will  manage  that  Titius 

shall  give  five  aurei,  he  is  bound, 

D.  xlv.  1.  83. 


4.  Si  quis  alii  quam  cujus  juri  subjec- 
tus  sit,  stipuletur,  nihil  agit.  Plane 
solutio  etiam  in  extranei  personam  con- 
ferri  potest,  veluti  si  quis  ita  stipuletur, 
mihi  aut  Seio  dare  spondes  1  ut  obligatio 
quidem  stipulator!  acquiratur,  solvi 
tamen  Seio  etiam  invito  eo  recte  possit ; 
ut  liberatio  ipso  jure  contingat,  sed  ille 
adversus  Seiuni  habeat  mandati  ac- 
tionem. Quod  si  quis  sibi  et  alii  cujus 
juri  subjectuKS  non  sit,  dari  decern  aureos 
stipulatus  est,  valebit  quidem  stipulatio  ; 
sed  utrum  totum  debeatur  quod  in  stipu- 
lationem  deductum  est,  an  vero  pai-s 
dimidia,  dubitatum  est ;  sed  placet  non 
plus  quam  dimidiam  partem  ei  acquiri. 
Ei  qui  juri  tuo  subjectus  est,  si  stipula- 
tus sis,  tibi  acquiris  ;  quia  vox  tua  tam- 
quam  tilii  sit,  sicuti  filii  vox  tamquam 
tua  intelligitur  in  iis  i-ebus  quae  tibi  ac- 
quiri possunt. 


4.  If  any  one  stipulates  for  the  benefit 
of  a  third  person,  other  than  a  person 
in  whose  power  he  is,  the  stipulation  is 
void.  But  it  may  be  arranged  that  pay- 
ment shall  be  made  to  a  third  pei"soo,  as 
if  a  person  stipulates  thus,  '  Do  you  en- 
gage to  pay  to  me  or  to  Seius  V  The 
stipulator  alone,  in  this  case,  acquires 
the  obligation ;  but  payment  may  be 
made  to  Seius  even  against  his  will ;  the 
payer  will  then  be  at  once  freed  from 
his  obligation,  while  the  stipulator  will 
have  against  Seius  an  actio  inandati.  If 
any  one  stipulates  that  ten  ai(,rei  shall  be 
paid  to  him  and  to  a  third  person,  other 
than  a  person  in  whose  power  he  is,  the 
stipulation  is  valid ;  but  it  has  been 
doubted  whether,  in  this  case,  the  whole 
sum  is  due  to  the  stipulator,  or  only  half; 
and  it  has  been  decided  that  only  half  is 
due.  But,  if  you  stipulate  for  another, 
who  is  in  your  power,  you  acquire  for 
yourself;  for  your  words  are  as  the 
words  of  your  son,  and  your  son's  words 
are  as  yours,  with  respect  to  all  things 
which  can  be  acquired  for  you. 
Gai.  iii.  103  ;  D.  xlv.  1.  141.  3  ;  D.  xlv.  1.  39.  130;  D.  xxxix.  2.  42. 

No  one  who  is  not  a  party  to  a  contract  could  gain  or  lose  by  it.  Res 
inter  alios  acta,  aliis  neque  nocere,  neque  prodesse  potest  (a  maxim  not  to  be 
found  exactly  in  its  present  shape,  but  based  on  C.  vii.  60.  1).  And  as 
this  was  true  of  all  kinds  of  contracts,  so  was  it  specially  of  stipulations, 
iu  which  a  particular  formula  had  to  be  spoken,  and  which  could  not 
properly  be  entered  into  by  any  one  that  was  absent.  The  third  per- 
son not  being  a  party  to  the  contract,  could  have  no  action  to  enforce  it, 
and  the  stipulator  could  not  enforce  it  because  he  had  no  interest  in  it. 
If,  indeed,  he  had  any  interest  in  it,  that  is,  any  legal  interest,  which 
of  course  might  happen,  a  stipulation  for  another  w^as  binding.  /S/ 
stipuUr  alii  cura  mea  interesset,  ait  Marcellus,  stipulation&ni  valere.  (D. 
xlv.  1.  38.  20,  and  see  paragr.  20  of  this  Title.)  And  w^hen  one  person 
wished  to  stipulate  for  another,  the  object  might  generally  be  effected 
by  adding  a  penalty  for  the  non-performance  of  the  promise.  A  stipu- 
lation binding  the  promissor  to  give  something  to  Titius.  or,  if  it  were 
not  given,  to  pay  a  penalty  to  the  stipulator,   was  binding.     It  was, 
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indeed,  nothing  but  a  conditional  contract.  In  the  event  of  something 
not  happening,  which  might  have  happened,  a  certain  benefit  was  to 
accrue  to  the  stipulator.  (D.  xlv.  1.  38.  17.)  It  is  because  the  thing 
might  have  happened  that  such  a  penal  clause  differs  in  its  effect  from 
one  made  to  enforce  the  performance  of  a  thing  physically  impossible. 
(See  note  on  paragr.  1.) 

Mihi  aut  8eio.  The  third  person,  to  whom  payment  might  be  thus 
made  at  the  option  of  the  payee,  was  said  to  be  solutionis  causa  adjectus. 
(D.  xlvi.  8.  95.  5.) 

SiU  el  alii.  We  learn  from  Gains,  that  the  Sabinians  were  of  opinion 
that  the  whole  sum  specified  was  in  this  case  due  to  the  stipulator.  Jus- 
tinian adopts  the  contrary  opinion.     (Gai.  iii.  103.) 

Every  one  could  stipulate  and  promise  for  his  heir.  Every  pater- 
familias could  stipulate  for  those  under  his  power  and  his  slaves ;  every 
person  under  power  and  every  slave  could  stipulate  for  the  paterfami- 
lias or  master,  and  could  promise  so  as  to  bind  the  paterfamilias  or  mas- 
ter, if  authorized,  directly  or  indirectly,  to  do  so.     (See  Bk.  iv.  Tit.  7.) 

In  the  later  law  many  kinds  of  stipulations  could  be  made  through 
another  person,  though  this  was  contrary  to  the  primary  notion  of  a 
stipulation.  For  instance,  the  stipulation  '  rem  pupillo  salaam  fore '  (see 
Tit.  18.  4)  could  be  made,  for  a  pupil  who  was  infans,  or  absent,  by  a 
public  slave,  by  a  person  appointed  by  the  praetor,  or  by  a  magistrate 
if  the  parties  came  before  him.     (D.  xxvii.  8.  1.  15.) 

5.  Praeterae  inutilis  est  stipulatio,  si  5.  A  stipulation,  again,  is  void,  if  the 
quis  ad  ea  quse  interrogatus  erit,  non  answer  do  not  agree  with  the  demand  ; 
respondeat ;  veluti,  si  decern  aureos  a  te  as  when  a  person  stipulates  that  ten 
dari  stipuletur,  tu  quinque  promittas,  aurei  shall  be  given  him,  and  you 
vel  contra;  aut  si  ille  pure  stipuletur,  answer  five,  or 'BJce'We/'.m.  A  stipulation  is 
tu  sub  conditione  promittas,  vel  contra,  also  void,  if  a  person  stipulates  simply, 
si  modo  scilicet  id  exprimas,  id  est,  si  and  you  promise  conditionally,  or  vice 
cui  sub  conditione  vel  in  diem  stijpulanti  itersa  ;  provided  only  that  the  disagree- 
tu  respondeas,  prsesenti  die  spondeo :  ment  is  expressly  stated,  as  if,  when  a 
nam  si  hoc  solum  respondeas,  promitto,  man  stipulates  conditionally,  or  for  a 
breviter  videris  in  eamden  diem  vel  con-  particular  time,  you  answer,  '  I  promise 
ditionem  spopondisse  ;  neque  enim  ne-  for  to-day.'  But,  if  you  answer  only,  *  I 
cesse  est  in  respondendo  eadem  omnia  promise,*  you  seem  in  a  brief  way  to 
repeti,  quse  stipulator  expresserit.  agree  to  the  time  or  condition  he  pro- 

poses. Foi"  it  is  not  necessary,  that  in 
the  answer  every  word  should  be  re- 
peated which  the  stipulator  expressed. 

D.  xlv.  1. 1.  3,  4  ;  D.  xlv.  1.  134.  1. 

Si  decern  aureos.  Ulpian,  in  the  Digest,  decides  the  question  the 
other  way.     (D.  xlv.  1.  1.  4.) 

6.  Item  inutilis  est  stipulatio,  si  vel  ab  6.  A  stipulation  is  also  void  if  made 
eo  stipuleris  qui  tuo  jui-i  subjectus  est,     with  one  who  is  in  your  power,   or   if 
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Tel  si  is  a  te  Rtipiilctuv.  Scd  servus  qui- 
driin  non  solum  domino  suo  oblig-.an  non 
potest,  sed  ne  alii  quidem  uUi ;  tilii  vero 
l'amiuj,s  aliis  oblig-ari  possunt. 


such  a  pei'son  stipulate  with  you.  A 
slave  is  incapable  not  only  of  entenng^ 
into  an  obiig-ation  with  his  ma.ster,  but 
of  binding  himself  to  any  other  per8f)n. 
But  a  fdiu.'ifain.xlias  can  enter  into  an 
oblig-ation  with  others. 

Gai.  iii.  104.  39  ;  D.  xliv.  7.  14. 


Thr,  i^lave  could  not  contract  civilly  with  Ids  master ;  but  the  later 
law  recognized  that  there  might  be  a  ncUuralis  (Migatio  created  Ijetwoen 
them,  so  that  if  a  master  owed  anything  to  a  slave  in  the  accounts  kept 
between  them,  and  paid  it  to  the  slave  after  he  had  been  manumitted, 
the  master  could  not  recover  it,  as  he  was  paying  what,  by  a  natural 
obligation,  he  was  bound  to  pay.     (D.  xii.  6.  64.) 

T\\Q  filiu^frnftilias  could  bind  himself  civilly.  Filiusfamilias  ex  omnibrts 
causis  tanquam.  paterfamilias  obligatur.  (D.  xliv.  7.  39.)  He  could  be 
sued  and  his  persoii  taken  in  execution,  and  his  peculia  could  be  made 
available  for  his  creditors  ;  and  Justinian  permitted  him  to  make  a 
cessio  honorum.  (C.  vi.  71.  7.)  To  protect  fiUifamiliarum,  the  senatus- 
consultmn  Macedonianwm  was  passed,  by  which  money  lent  to  filiifarai- 
liarum  could  not  be  recovered  from  them.     (See  Bk.  iv.  Tit.  7.  7.) 


7.  Mutum  neque  stipulari  neque  pro- 
mittere  posse  palam  est,  quod  et  in  sur- 
do  i-eceptum  est ;  quia  et  is  qui  stipula- 
tur  verba  promittentis,  et  is  qui  promit- 
tit  verba  stipulantis  audire  debet :  unde 
apparet  non  de  eo  nos  loqui  qui  tardius 
exaudit,  sed  de  eo  qui  omnino  non  audit. 


7.  It  is  evident  that  a  dumb  man  can 
neither  stipulate  nor  promise.  And  this 
is  considered  to  apply  also  to  deaf  per- 
sons, for  he  who  stipulates  ought  to  hear 
the  words  of  the  promissoi",  and  he  who 
promises  the  words  of  the  stipulator. 
Hence,  it  is  clear  that  we  ai-e  not  speak- 
ing of  a  person  who  hears  \vith  difficulty, 
but  of  one  who  cannot  hear  at  all. 


Gai.  iii.  lO.') ;  D.  xliv.  7.  1.  15. 


8.  Furiosus  nullum  negotium  gerere 
potest,  quia  non  intelligit  quid  agit. 


8.  A  madman  can  go  through  no  legal 
act,   because   he   does    not    understand 
what  he  is  doing. 
Gai.  iii.  106. 


During  lucid  intervals  a  madman  could  make  valid  stipulations  or 
promises. 


9.  Pupillus  omne  negotium  recte  gerit, 
ut  tamen  sicubi  tutoi'is  auctoritas  neces- 
saria  sit,  adhibeatur  tutor,  veluti  si  ipse 
obligetur :  nam  alium  sibi  obligare  etiam 
sine  tutoris  auctoritate  potest.  ' 


9.  A  pupil  may  go  thi-ough  any  legal 
act,  provided  that  the  tutor  takes  a  part 
in  the  proceeding  in  cases  where  his  au- 
thorization is  necessary,  as  foi-  instance, 
when  the  pupil  binds  himself;  for  a  pu- 
pil can  bind  others  to  him  without  the 
authorization  of  his  tutor. 
Gai.  ii.  107. 
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10.  Sed  quod  diximus  de  pupillis,  uti-  10.  This  must  be  understood  only  of 

(jue  de  iis  verum  est  qui  jam  aliquem  pupils   who  already  have  some  under- 

intellectum  habent :    nam  infans  et  qui  standing ;  for  an  infant,  or  one  still  near 

infanti  proximus  est,  non  multum  a  furi-  to  infancy,  diflei'S  but  little  from  a  mad- 

oso   distant,    quia   hujus  setatis   pupilli  man,  for  pupils  of  such  an  age  have  no 

nullum  habent  intellectum  ;  sed  in  prox-  understanding  at  all.     But,  in  order  to 

imis  infanti,   propter  utilitatem  eorum,  consult  their  interest,   the  law  is    con- 

lienignior  juris  interpretatio  facta  est,  ut  strued  more  favorably  to  those  who  ai-e 

idem  juris  habeant  quod  pubertati  prox-  near  to  infancy,  and   they  are  allowed 

imi.     Sed  qui  in  potestate  parentis  est  the  same  rights  as  those  near  the  age  of 

impubes,  ne  auctore  <iuidem  patre  obli-  puberty.     A   son   in   the   power   of  his 

gatui*.  father,   and  under  the  age  of  puberty, 

cannot  bind  himself  even  if  his  father 

authorizes  him. 

Gai.  iii.  109;  D.  xlv.  1.  141.  2. 

An  infant  was  properly  one  qui  fari  non  potest,  a  child  not  yet  old 
enough  to  speak  with  understanding  of  what  he  said,  i.e.  was  below 
the  age  of  seven  years.  When  a  child  could  talk,  and  began  to  have 
some  degree  of  understanding,  he  was  termed  infanti  proximus.  He 
could  now  pronounce,  and  in  some  measure  understand,  the  words  of  a 
stipulation,  and  the  law  permitted  him  to  do  so  with  the  sanction  of 
his  tutor  in  certain  cases,  such  as  the  acquisition  of  an  inheritance, 
where  his  personal  intervention  was  necessary.  But  the  law  did  not 
allow  him  to  stipulate  except  when  the  stipulation  was  clearly  for  his 
benefit.     (D.  xxix.  2.  9.) 

Just  as  the  child  who  was  older  than  an  infant  was  said  to  be  infan- 
ticB  proximus,  so  one  a  little  younger  than  a  puhes  was  said  to  be  puber- 
tati proximus.  Theophilus,  in  his  paraphrase  of  this  paragraph,  says, 
proximus  infanti  quxilis  fuerit  qui  septimum  aut  octavum  annum  agit. 
The  original  notion  seems  to  have  been  that  the  child  infantioe  proximus 
could  not  do  things  which  the  pubertati  proximus  could  do.  There  was  a 
clear  difference  between  a  child  between  seven  and  eight  and  a  child 
between  thirteen  and  fourteen.  But  the  capacity  existing  in  the  inter- 
venining  years  would  vary  with  the  individual.  Gradually  the  law 
recognized  more  and  more  the  acts  of  the  child  over  seven  years,  as 
this  was  considered,  as  the  text  says,  the  benignior  inteo^pretatio,  the 
more  favorable  interpretation  to  the  child,  as  removing  doubts  as  to  his 
competence,  and  avoiding  the  necessity  of  having  recourse  to  a  slave  to 
stipulate  for  the  child.  (D.  xlvi.  6.  (3.)  But,  with  regard  to  delicts,  the 
benignior  interpretatio  would  be  to  mark  the  distinction  between  dif- 
ferent ages  of  children  above  seven ;  and  so  we  are  told  (Bk.  iv.  Tit. 
1.  18)  that  the  impubes  is  only  bound  ex  furto  in  so  far  as  proximus 
pubertati  intelligit  se  delinquere. 

The  paterfamilias  could  not,  like  a  tutor,  supply  his  authority  to 
make  up  what  was  deficient  in  the  power  of  the  impubes.     The  conclu- 
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ding  words  of  this  paragraph  are  taken  from  Gains,  who  makes  his 
statement  more  complete  by  adding  pubea  vera  qui  in  poLeslale  eal,  j/roinde 
ac  si  paterfamilias  oblif/are  solet.     (D.  xlv.  1.  141.  5.) 


11.  Si  impossibilis  conditio  oblig-ation- 
ibus  adjiciatur,  nihil  valet  stipulatio. 
Impossibilis  autem  conditio  habetur,  cui 
natura  inipedimento  est  (juominus  exis- 
tat,  veluti  si  quis  ita  dixerit,  si  dig-ito 
coelum  attig-ei'o  dai-e  spondes  %  At  si  ita 
stipuletui",  si  diji;'ito  coelum  non  attigero 
dare  spondes?  pure  facta  ol)ligati()  in- 
telligitur,  ideoque  statim  petere  potest. 


Gai.  iii.  98 ; 


11.  If  an  impossible  condition  is  added 
to  an  obligation,  the  stipulation  i.s  void. 
A  condition  is  considered  impo.s.sible  of 
which  natui-e  foi-bids  the  accomijlish- 
ment ;  as,  if  ».  pei-son  says,  '  Do  you 
promise  if  I  touch  the  heavens  witVi  my 
linger?'  But  if  a  stipulation  is  made 
thus,  *  Do  you  promise  if  I  do  not  touch 
the  sky  with  my  tinger?'  the  obligation 
is  considered  as  unconditional,  and  per- 
formance may  be  instantly  demanded. 

D.  xlv.  1.  7. 


An  impossible  condition  in  a  testamentary  gift  was  treated  as  if  it 
had  never  been  inserted.  In  a  stipulation  or  any  other  contract  it 
made  the  contract  void,  a  difference  owing  to  the  favor  with  which  tes- 
tamentary gifts  were  regarded.     (See  Bk.  ii.  Tit.  15.  10.) 

In  the  stipulation,  '  If  I  do  not  touch  the  heavens,'  etc.,  there  is  really 
no  condition ;  there  is  nothing  left  undecided  in  the  mind  of  the 
speaker  or  hearer. 


12.  Item  vei'borum  obligatio  intei*  ab- 
sentes  concepta  inutilis  est.  Sed  cum 
hoc  materiam  litium  contentiosis  homin- 
ilms  prrestabat,  foi-te  post  tempus  tales 
allegationes  opponent! bus,  et  non  prfe- 
sentes  esse  vel  se  vel  adversarios  suos  con- 
tendentibus,  ideo  nostra  constitutio  prop- 
ter celeritatem  dirimendarum  litium  in- 
troducta  est,  quam  ad  Cfesarienses  advo- 
catos  scripsimus  :  per  quam  disposuimus 
tales  scripturas  qute  presto  esse  pai-tes 
indicant,  omnimodo  esse  ci'edendas,  nisi 
ipse  qui  talibus  utitur  improbis  allega- 
tionibus,  manifestissimis  probationibus 
vel  per  scripturam  vel  per  testes  idoneos 
approbaveiit,  in  ipso  toto  die  quo  con- 
ficiebatur  instrumentum  sese  vel  adver- 
sarium  suum  in  aliis  locis  esse. 


12.  A  verbal  obligation,  made  between 
absent  pei-sons,  is  also  void.  But  as  this 
doctrine  aflbrded  matter  of  strife  to  con- 
tentious men,  who  alleged,  after  some 
time  had  elapsed,  that  either  they  or 
their  adversaiies  were  not  present,  we 
issued  a  constitution,  addressed  to  the 
advocates  of  Ctesai-ea,  in  order  to  pro- 
vide for  the  speedy  determination  of 
such  suits.  By  this  we  have  enacted, 
that  written  acts  which  declare  that  the 
contracting  pai-ties  were  present,  shall 
be  considered  sxs  indisputal)le  evidenre 
of  the  fact,  unless  the  party  who  has 
i-ecoui-se  to  such  shameless  allegations 
makes  it  evident,  by  the  most  manifest 
pi'oofs,  either  by  ^v^•iting  or  by  credible 
witnesses,  that  either  he  or  his  adver- 
sary was  in  some  other  place  the  during 
whole  day  in  which  the  instriuuent  was 
made. 


Gai.  iii.  138 ;  C.  viii.  38.  14. 

No  writing  was  necessary  to  make  a  verbal  contract  valid ;  but  one 
was  generally  dra\\^l  up  as  a  record  of  the  transactions,  and  called  in- 
strifinentum  or  cautio,  as  being  a  security  for  the  stipulator. 
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13.  Post  mortem  suam  dari  sibi  nemo 
stipulari  poterat,  non  mag-is  quam  post 
mortem  ejus  a  quo  stipulabatur ;  ac  nee 
is  qui  in  alicujus  potestate  est,  post 
mortem  ejus  stipulari  poterat,  quia  jja- 
tris  vel  domini  vocelo  qui  videtur.  Sed 
et  si  quis  ita  stipuletur,  jiridie  quam 
moriar  vel  pridie  quam  morieris  dabis  1 
inutilis  erat  stipulatio.  Sed  cum  (ut  ita 
dictum  est)  ex  consensu  contrahentium 
stipulationes  valent,  placuit  nobis  etiam 
in  hunc  juris  articulum  necessarian!  in- 
ducere  emendationem  :  ut  sive  post  mor- 
tem, sive  pridie  quam  morietui"  stipula- 
tor sive  promissor,  stipulatio  concepta 
est,  valeat  stipulatio. 


J3.  A  man  could  not  formerly  stipu- 
late that  a  thing  should  be  given  him 
after  his  own  death,  any  moi-e  than  after 
the  death  of  the  promissor.  Neither 
could  any  person  in  the  powei'  of  an- 
other stipulate  that  anything  should  be 
given  him  after  the  death  of  the  person 
in  whose  power  he  was,  because  it  was 
his  father  or  master  who  appeared  to  be 
speaking  in  him.  And  if  any  one  stipu- 
lated thus,  *  Do  you  promise  to  give  the 
day  before  I  die?  or  the  day  before 
you  die  ? '  the  stipulation  was  invalid. 
But  since  all  stipulations,  as  we  have 
ah-eady  said,  derive  their  force  fi-om  the 
consent  of  the  contracting  parties,  we 
have  thought  it  proper  to  introduce  a 
necessaiy  alteration  in  this  respect,  so 
that  now,  whether  it  is  stipulated  that  a 
thing  shall  be  given  after,  or  imme- 
diately before,  the  death  either  of  the 
stipulator  or  the  promissor,  the  stipula- 
tion is  good. 
Gai.  iii.  100 ;  C.  viii.  38.  11 ;  C.  iv.  11. 

A  stipulation  '  pridie  quam  moriar '  was  held  to  be  invalid,  because 
the  date  when  the  thing  promised  became  due  could  not  be  fixed  until 
the  death  happened,  and  then  the  action  would  only  be  acquired  for 
or  against  the  heirs,  exactly  as  in  the  case  of  a  stipulation  '  dabis  post 
mmiem '  (Gai.  iii.  100),  and  the  heirs  were  looked  on  as  those  parties 
for  whom  a  stipulation  could  not  be  made.  Gains  sAys,  inelegans  visum 
est  ex  heredis  persona  incipere  ohligationem  ;  it  was  out  of  the  due  order 
of  things  that  a  man  should  enter  into  an  obligation  in  which  n(  action 
could  be  brought  until  after  his  death.  Justinian  does  away  with  all 
these  subtleties. 


14.  Item  si  quis  ita  stipulatus  erat,  si 
navis  eras  ex  Asia  venerit,  hodie  dai-e 
spondes  ?  inutilis  eiit  stipulatio,  quia 
praepostei-e  concepta  est.  Sed  cum  Leo 
inclytffi  recordationis  in  dotibus  eamdem 
stipulationem  quae  prsepostera  nuncupa- 
tiir,  non  esse  rejiciendam  existimavit, 
nobis  placuit  et  huic  perfectum  rohnr 
accominodare,  ut  non  solum  in  dotibus 
sed  etiam  in  omnibus  valeat  hujusmodi 
conceptio  stipulationis. 


C.  vi. 


14.  Also,  if  any  one  stipulated  thus, 
'  If  a  certain  ship  arrives  to-mori-ow  from 
Asia,  do  you  engage  to  give  to-day  ? '  the 
stipulation  would  be  void,  as  being  pre- 
posterous. But,  since  the  Emperor  Leo, 
of  glorious  memory,  decided  that  such  a 
stipulation,  which  is  termed  yroepofitera, 
ought  not  to  be  i-ejected  with  respect  to 
marriage-iiortions,  we  have  thought  it 
right  to  give  it  complete  validity,  so  that 
now,  every  stipulation  made  in  this  way 
is  valid,  not  only  with  respect  to  mar- 
I'iage-portions,  but  whatever  may  be  its 
object. 

23.  25. 
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Such  a  stipulation  was  said  to  be  prcepodere  crmcepta  (i.e.  the  things 
which  should  come  post  are  placed  pr(&),  because  the  payment  is  to  be 
made  at  once,  arid  thus  is  placed  before  {pnn)  instead  of  after  {pont)  the 
fulfilment  of  the  condition.  Under  Justinian's  enactment  the  contract 
was  binding  at  once,  but  payment  could  not  be  enforced  until  the  con- 
dition was  fulfilled.     (C.  vi.  23.  25.) 

15.  Ita  autem  concepta  stipulatio,  ve-  15.  A  stipulation  made  thas,  as  if,  for 
luti  si  Titius  dicat,  cum  moi-iai-  dai-e  instance,  Titius  says,  '  Do  you  promise 
spondes  1  vel  cum  morieris  ?  et  apud  to  give  when  I  die,'  or  '  when  you  die  ? ' 
veteres  utilis  erat  et  nunc  valet.  was   considered  valid   by   the  ancients, 

and  is  so  now. 
D.  xlv.  1.  45.  3. 

This  stipulation  was  said  to  be  valid  because  the  thing  was  to  be 
given  '  non  post  mortem,  sed  ultimo  vitce  tempm'e.'  (Gai.  ii.  232.)  The 
moment  when  the  performance  of  the  engagement  became  due  was 
fixed  before  the  time  when  the  rights  of  the  heir  were  distinct  from 
those  of  the  deceased.  In  the  stipulation  dari  pridie  quam  moinar,  the 
moment  when  the  performance  became  due  could  only  be  ascertained 
after  the  death  of  the  deceased.  Until  he  had  died  it  was  not  known 
when  the  day*  before  the  day  of  his  death  would  be.  But  he  must  die, 
and  the  moment  of  his  death  might  be  taken  as  an  epoch  in  itself. 

16.  Item  post  mortem  alierius  recte  16.  We  may  also  validly  stipulate  that 
stipulamur.  a  thing  shall  be  given  after  the  death  of 

a  thii'd  person. 
D.  xlv.  1.  45.  1. 

The  death  of  a  third  person  was  an  uncertain  term,  which  might  be 
as  legitimately  affixed  to  a  stipulation  or  any  other  uncertain  time. 
The  reason  which  prevented  the  stipulation  post  mortenn  meam  or  tuam 
did  not  apply. 

17.  Si  scriptum  in  instrumento  fuerit  17.  If  it  is  wi-itten  in  an  instrument 
promisisse  aliquem,  j^erinde  habetur  that  a  person  has  promised,  the  promise 
atque  si  interrogatione  praecedente  re-  is  considered  to  have  been  given  in  an- 
aponsum  sit.  swer  to  a  precedent  inteiTOgation 

See  Paul.  Sent.  v.  7.  2.  Ulpian  says  (D.  ii.  14.  7.  12)  that  if,  at  the 
end  of  the  instrument  of  an  agreement,  the  words  usually  added  were 
found,  viz.  rogavit  Titius,  spopondit  Mcevivs,  the  agreement  was  taken 
to  be  a  stipulation  unless  it  were  expressly  shown  that  it  was  in  reality 
only  a  pactum. 

18.  Quoties  plures  res  una  stipulatione  18.  When  many  things  are  compre- 
comprehenduntur,  si  quidem  promissor  hended  in  one  stipulation,  a  man  binds 
simpliciter    respondeat    dare    spondeo,     himself  to  all,  if  he  answei-s  simply  •  1 
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propter  omnes  tenetur.  Si  vero  unam  ex 
his  vel  quasdam  daturnm  se  respondent, 
oblig-atio  in  iis  pro  quibus  spoponderit, 
contrabitur :  ex  plui'ibus  enim  stipula- 
tionibus  una  vel  quaedam  videntur  esse 
perfectjE  ;  singulas  enim  i-es  stipulari,  et 
ad  singulas  respondere  debemus. 


promise  to  give.'  But,  if  he  promises 
to  give  one,  or  some  of  the  things  stipu- 
lated for,  he  is  bound  only  with  respect 
to  the  things  comprised  in  his  answer. 
For,  of  the  different  stipulations  con- 
tained in  the  question,  only  some. are 
considered  to  have  been  answered,  as 
for  each  object  a  question  and  an  answer 
is  required. 


D.  xlv.  1.83.  4;  D.  xlv.  1.  4,  5. 


19.  Alteri  stipulari  (ut  supra  dictum 
est)  nemo  potest :  inventse  sunt  enim 
hiijusmodi  obligationes  ad  hoc  ut  unus- 
ipiisque  sibi  acquirat  quod  sua  intei'est ; 
cetei'um,  ut  alii  detur,  nihil  interest  stip- 
iilatoris.  Plane  si  quis  velit  hoc  facere, 
pcenam  stipulari  conveniet,  ut  nisi  ita 
factum  sit  ut  comprehensum  est,  com- 
mittatur  poenae  stipulatio  etiam  ei  cujus 
nihil  interest ;  poenam  enim  quum  stip- 
ulatur  quis,  non  illud  inspicitur  quid  in- 
tersit  ejus,  sed  quae  sit  quantitas  in  con- 
ditione  stipulationis.  Ergo  si  quis  stip- 
uletur  Titio  dari,  nihil  agit ;  sed  si  addi- 
derit  poenam,  nisi  dederis  tot  aureos 
dai-e  spondes?  tunc  conunittitui  stipu- 
latio. 


19.  No  one,  as  we  have  already  said, 
can  stipulate  for  another,  for  this  kind 
of  obligations  has  been  invented,  that 
every  person  may  acquire  what  it  is  for 
his  own  advantage  to  acquire ;  and  it 
cannot  be  for  his  interest  that  a  thing 
should  be  given  to  another.  But  if  any 
one  wishes  to  stipulate  for  another,  he 
should  stipulate  for  a  penalty  payable  to 
him,  although  he  would  otherwise  re- 
ceive no  advantage  from  the  obligation, 
so  that  if  the  promissor  does  not  per- 
form his  promise,  the  stipulation  for  the 
penalty  may  be  valid  even  for  a  person 
who  had  no  interest  in  the  performance 
of  the  promise ;  for  when  a  penalty  is 
stipulated  for,  it  is  not  the  interest  of 
the  stipulator  that  is  regarded,  but  the 
amount  of  the  penalty.  If,  thei-efore, 
any  one  stipulates  that  a  certain  thing 
shall  be  given  to  Titius,  this  is  void  ;  but 
if  he  adds  a  penalty,  '  Do  you  promise 
to  give  me  so  many  aurei  if  you  do  not 
give  the  thing  to  Titius  ? '  this  stipulation 
binds  the  promissor. 


D.  xlv.  1.  38.  17. 


20.  Sed  et  si  quis  stipuletur  alii,  cum 
ejus  interesset,  placuit  stipulationem 
valere.  Nam  si  is  qui  pupilli  tutelam 
administrare  coeperat,  cessit  adminis- 
ti-atione  contutori  suo,  et  stipulatus  est 
rem  pupilli  salvam  fore  ;  quoniam  in- 
terest stipulatoris  fieri  quod  stipulatus 
est,  cum  obligatus  futurus  esset  pupillo 
si  male  gesserit,  tenet  obligatio.  Ergo 
et  si  quis  procuratori  suo  dari  stipulatus 
sit,  stipulatio  vires  habebit ;  et  si  credi- 
tor! dari  stipulatus  sit,  quod  sua  in- 
terest,  ne  forte   vel  poena  committatur 


20.  But,  if  any  one  stipulates  for 
another,  having  himself  an  interest  in 
the  performance  of  the  promise,  the 
stipulation  is  valid.  Thus  if  he  who  has 
begun  to  act  as  tutor  afterwards  gives 
up  the  administi-ation  to  his  co-tutor, 
and  stijiulates  for  the  security  of  the  es- 
tate of  his  pupil,  since  it  is  for  the  in- 
terest of  the  stipulator  that  the  pi-omise 
should  be  performed,  as  he  is  answer- 
able to  the  pupil  for  maladministration, 
the  obligation  is  binvling.  So  if  a  person 
stipulates  that  a  thing  shall  be  given  to 
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vel,    praedia    distrahantur  qiiie  pignori     his  procurator,  the  sti])ul;ition  is  efTcctnal. 

data  erant,  valet  stipulatio  So,  too,  is  a  stijuilatifMi  that  a  thing' shall 

be  given  to  a  o-editor  of  the  stipulaU)i-, 
the  stipulator  having-  an  interest  in  the 
performance  of  the  i)roinise  ;  as,  foi-  in- 
stance, that  he  may  avoid  Vjecoming-  liable 
to  a  penal  clause,  or  that  his  immove- 
ables, given  in  pledge,  should  not  be  sold. 

D.  xlv.  1.  38.  20.  23. 

See  note  on  paragr.  4.  The  tutor  was  liable  for  all  his  co-tutor  did. 
(See  Bk.  i.  Tit.  24.) 

21.  Versa  vice,  qui  alium  facturum  21.  Conversely,  he  who  undertakes  for 
promisit,  videtur  in  ea  esse  causa  ut  non  the  performance  of  another,  is  not  bound 
teneatur,  nisi  poenam  ijise  promiserit.  unless  he  promises  under  a  penalty. 

D.  xlv.  1.  38.  2. 

22.  Item  nemo  i-em  suam  futuram,  in  22.  No  man  can  validly  stipulate  that 
eum  casum  quo  sua  sit,utiliter  stipulatur.     a  thing  which  may  hereafter  belong  to 

him  shall  be  given  him  when  it  becomes 
his. 

D.  xlv.  1.  87. 

When  the  time  was  come,  the  stipulation  would  have  nothing  on 
which  to  take  effect. 

23.  Si  de  alia  re  stipulator  senserit,  23.  If  the  stipulator  intend  one  thing, 
de  alia  pi-omissor,  pei-inde  nulla  contra-  and  a  promissor  another,  an  obligation 
hitur  obligatio,  ac  si  ad  interrogatum  is  no  more  contracted  than  if  no  answer 
responsum  non  esset :  veluti,  si  hominem  had  been  made  to  the  interrogation  ;  for 
Stichum  a  te  quis  stipulatus  fuerit,  tu  de  instance,  if  any  one  has  stipulated  that 
Pamphilo  senseris  quem  Stichum  vocari  you  should  give  Stichus,  and  you  under- 
credideris.  stood  him  to  refer  to  Pamphilus,  think- 
ing that  Pamphilus  was  called  Stichus. 

D.  xlv.  1.  137.  1. 

Stipulatio  ex  utriusgue  consensu  valet.  (D.  xlv.  1.  83.  1.)  And  if  the 
seeming  consent  implied  in  pronouncing  the  words  of  the  stipulation 
was  vitiated  by  a  mistake  under  which  one  party  spoke  of  one  thing 
and  the  other  of  another,  the  stipulation  was  void ;  but  if  the  mistake 
was  only  with  reference  to  something  in,  or  relating  to,  the  thing  they 
were  speaking  of,  i.e.  if  they  were  really  speaking  of  the  same  thing, 
but  one  party  was  under  some  misapprehension  respecting  it,  the  stipu- 
lation was  valid.  So  it  was  valid  if  fraud  or  violence  had  been  used  to 
procure  it ;  but  though  in  such  cases  it  was  valid,  the  rights  it  gave 
were  worthless  under  the  jurisdiction  of  the  praetor,  who  always  allowed 
cxceptiones  doli,  metiis,  etc.,  by  which  the  action  brought  on  the  stipula- 
tion was  repelled. 
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24.  Quod  turpi  ex  causa  promissum  24.  A  promise  made  to  eiFect  a  base 
est,  veluti  si  quis  liomicidium  vel  sacri-  purpose,  as  to  commit  homicide  or  sacri- 
legium  se  facturum  promittat,  non  valet,     lege,  is  not  binding. 

D.  xlv.  1.  26,  27. 

A  thing  was  said  to  be  promissum  ex  turpi  causa,  when  it  was  prom- 
ised, being  itself  illegal  or  immoral,  or  was  the  reward,  or  depended 
on  the  happening,  of  anything  illegal  or  immoral. 

25.  Cum  quis  sub  aliqua  conditione  25.  If  a  stipulation  is  conditional,  al 
stipulatus  fuerit,  licet  ante  conditionem  though  the  stipulator  dies  before  the 
decesserit,  postea  existente  conditione  accomplishment  of  the  condition,  yet  if, 
heres  ejus  agere  potest.  Idem  est  et  ex  afterwards,  the  condition  is  accom- 
promissoris  parte.  plished,  his  heir  can  demand  the  execu- 
tion of  the  pi'omise  ;  and  so,  too,  the  heir 
of  the  promissor  may  be  sued. 

D.  xlv.  1.  57. 

26.  Qui  hoc  anno  aut  hoc  mense  dari  26.  A  person  who  stipulates  that  a 
stipulatus  est,  nisi  omnibus  partibus  thing  shall  be  given  to  him  in  such  a 
anni  vel  mensis  prseteritis  non  recte  year  or  month,  cannot  legally  demand 
petet.  the  thing  jiromised  until  the  whole  vear 

or  month  has  elapsed 

D.  xlv.  1.  42. 

27.  Si  fundum  dari  stipuleris  vel  homi-  27.  If  you  stipulate  for  a  piece  of 
nem,  non  poteris  continuo  agere,  nisi  gi'ound,  or  a  slave,  you  cannot  instantly 
tantum  spatium  prseterierit  quo  traditio  demand  the  thing,  but  must  wait  until 
fieii  possit.  enough  time  has  passed  for  deliveiy  to 

have  been  made. 

D.  xlv.  1.  73. 


Tit.  XX.     DE  FIDEJUSSORIBUS. 

Pro  eo  qui  promittit,  solent  alii  obli-  It  is  customary  that  other  persons, 
gari,  qui  fidejussores  appellantur ;  quos  termed  fidejussores,  should  bind  them- 
homines  accipere  solent  dum  curant  ut  selves  for  the  promissor,  creditors  gener- 
diligentius  sibi  cautum  sit.  ally  requiring  that  they  should  do  so  in 

order  that  the  secuHty  may  be  greater. 

Gai.  iii.  115.  117. 

We  have  already  noticed  in  Title  16  the  cases  of  persons  who  joined 
in  making  the  same  stipulation  or  who  joined  in  making  the  same 
promise.  We  now  come  to  the  cases  of  persons  who  come  in  as  acces- 
sories to  the  creditor  or  debtor.  Many  of  the  rules  of  law  applying  to 
the  corei  stipulandi  or  promiitendi  applied  to  these  accessories  ;  especi- 
ally those  rules  applied  so  that  if  payment  was  made  to  the  accessory  of 
the  creditor  the  debtor  was  free  as  against  the  creditor;  and  if  the 
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principal  debtor  or  any  of  his  accessories  was  sued,  no  further  action 
could,  until  Justinian  permitted  it,  be  brought  by  the  creditor  against 
those  who  were  not  sued,  the  lith  contestalio  operating  as  an  extinction 
of  the  debt. 

Besides  the  principal  parties  to  a  stipulation,  the  stipulator  and  the 
promissor,  there  might  be  accessory  parties,  called  respectfully  adstipu- 
latores  and  adpromissor es.  The  adstipidaUrr  either  received  the  same 
promise  as  his  principal  did,  and  could,  therefore,  have  the  same  actions, 
and  equally  receive  or  exact  payment ;  or  he  only  stipulated  for  a  part 
of  that  for  which  the  principal  stipulated,  and  then  his  rights  were 
co-extensive  with  the  amount  of  his  own  stipulation.  In  the  early  law, 
the  chief  use  of  an  adstipulator  was,  probably,  to  supply  the  place  of  a 
procurator  at  a  time  when  the  law  refused  to  allow  stipulations  to  be 
made  by  procuration.  A  might  make  a  stipulation,  and  know  that  at 
the  time  when  payment  would  be  due  he  would  be  abroad.  He,  there- 
fore, joined  B  in  the  stipulation,  who  could  receive  payment  or  bring 
an  action  in  his  place. 

Before  the  time  of  Justinian  no  one  could  stipulate  validly  for  a  thing 
after  his  own  death  (see  Tit.  19.  13) ;  and,  therefore,  those  who  wished 
to  make  such  a  stipulation  joined  an  adstiptdator  with  them,  and  this 
adstipidatm'  could  bring  an  action,  or  receive  payment,  after  the  death 
of  the  stipulator.  As,  in  the  days  of  G-aius,  all  contracts  could  be  made 
by  procuration,  it  appears  from  his  account  of  the  adstipulatoi',  which  is 
the  only  one  we  have,  that  the  only  use  of  the  adstiptdatry}'  was  to  make 
this  stipulation  post  mortem  suam  valid.     (Gai.  iii.  117.) 

The  adstipulator  could  not  transmit  his  right  of  action  even  to  his 
heirs.  His  rights  were  purely  personal,  because  he  was  selected  by 
the  stipulator,  to  whom  he  stood  in  the  relation  of  a  mandatary,  from 
motives  of  personal  confidence.     (Gai.  iii.  114.) 

The  adpromissores  were  accessory  to  the  promise,  in  order  to  give  the 
stipulator  greater  security.  They  were  guarantees  for  the  fulfilment. 
of  the  promise  (Gai.  iii.  116),  and  these  guarantees  were  termed  spon- 
sores  when  Roman  citizens,  as  they  pledged  themselves  by  the  word 
spondeo,  a  word  which  citizens  alone  could  utter,  and  fidepromissores 
when  peregrini  (Gai.  iii.  120),  because,  in  binding  themselves,  they  used 
the  expression  fide  mea  promiito. 

The  sponsores  and  fidepromissores  held  a  position,  in  many  respects, 
the  exact  converse  of  the  adstiptdator.  They  made  the  same  promise 
as  their  principal,  or  one  not  so  extensive,  for  they  might  only  choose 
to  become  guarantees  to  a  certain  extent ;  they  could  not  bind  them- 
selves for  more  than  their  principal  was  bound  for.  They  were  often 
employed  to  remove  any  objections  that  might  be  made  to  the  capacity 
of  their  promissor,  as,  for  instance,  that  he  was  impubes  and  coutract- 
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ing  without  the  consent  of  his  tutor.  Their  heirs  were  not  bound 
(Gai.  iii.  120),  and  they  might  recover  from  their  principal  by  an  actio 
mandati  what  they  had  advanced  for  him.     (Gai.  iii.  127.) 

By  the  lex  Funa  (circ.  95  b.c.)  their  obligation  was  only  binding  for 
two  years  from  the  time  when  it  could  have  been  enforced  against 
them,  and  the  amount  of  the  liability  of. all  was  divided  equally  among 
all  living  at  the  time  when  the  guarantee  could  be  enforced. 

These  restrictions,  the  limitation  of  the  intervention  of  sponsored,  and 
ficlepromiss(rres  to  verbal  contracts,  and  their  obligation  dying  with  them, 
made  it  necessary  that  there  should  be  a  more  unfettered  mode  of 
becoming  surety  for  a  party  to  a  contract.  This  was  supplied  by  the 
introduction  of  the  fidejussores,  who  could  bind  themselves  in  every 
kind  of  obligation,  and  who  transmitted  their  obligation  to  their  heirs. 
In  the  time  of  Justinian,  sponsm^es  and  fidepromissores  had  been  long 
obsolete,  and  as,-  under  his  legislation,  stipulationes  post  -mortem  suam 
were  allowed,  there  was  no  longer  any  occasion  for  the  intervention  of 
ad  stipulator  es,  and,  consequently,  none  of  the  additional  parties  to  a 
verbal  contract,  except  fidejussores,  are  mentioned  in  the  Institutes. 

Gaius  mentions  other  laws  besides  lex  Furia,  bearing  on  the  subject 
of  the  additional  parties  to  a  contract ;  and  as  the  effect  of  some  of 
their  provisions  is  traceable  in  what  we  read  with  respect  to  fidejussores 
in  this  Title,  it  may  be  as  well  to  notice  them  here.  (1.)  The  lex  Apu- 
leia  (102  b.c.)  established  a  kind  of  partnership  (guaridam  societatem) 
between  the  different  sponsores  or  fidepromissores ;  any  one  of  them  who 
had  paid  the  whole  debt  could  recover  from  the  others  what  he  had 
paid  in  excess  of  his  own  share  by  an  action  pro  socio.  (Gai.  iii.  122.) 
(2)  A  law,  the  name  of  which  is  illegible  in  the  manuscript  of  Gaius, 
required  that  the  creditor  should  give  notice  beforehand,  for  what 
amount  he  was  going  to  exact  security,  and  how  many  sponsores  ox  fide- 
promissores there  were  to  be.  (3.)  The  provisions  of  the  lex  Furia  (95 
B.C.)  have  been  noticed  above.  (4.)  A  lex  Cornelia  (81  B.C.),  referring 
not  only  to  sponsm^es  and  fidepromissores,  but  to  all  sureties,  and  there- 
fore to  fidejussores  (which,  perhaps,  shows  the  date  of  the  first  introduc- 
tion of  fidejussores),  provided  that  no  one  should  bind  himself  for  the 
same  debtor,  to  the  same  creditor,  in  the  same  year  {ideia  pro  eodem 
apud  eundem,  eodem  anno),  for  more  than  20,000  sesterces.  (Gai.  iii. 
124,  125.)  (5.)  Lastly,  a  lex  Publilia  gave  sponsores  an  advantage  over 
any  other  sureties,  for  they  were  allowed,  unless  reimbursed  in  six 
months,  to  recover  from  their  principal  what  they  had  paid  by  a  special 
action  (actio  depensi),  and,  if  he  denied  his  liability,  they  recovered 
double,  or  they  might,  without  judgment,  proceed  to  personal  execution, 
manus  injectio,  against  him.     (Gai.  iii,  127.) 

Intercedere  wds  the  proper  term  for  becoming  bound  for  the  debt  of 
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another ;  satisdare  for  the  giving  surety  for  the  obligation  of  the  princi- 
pal ;  salisaccipere  for  the  receiving  it. 

Suretyship  might  be  created,  not  only  in  the  modes  above  mentioned, 
but  by  the  surety  offering  himself  as  mandator  pecunicB  credeTida,  i.e. 
bidding  the  creditor  to  lend  to  the  debtor,  or  by  a  pactum  con.<ftUv.l(e 
pecunice,  an  undertaking  to  pay  an  ascertained  debt,  and  in  this  case 
the  debt  of  another  person.     (Bk.  iv.  6.  9.) 

The  senatus-consuUum  Velleianum  (D.  xvi.  1.  2.  1),  46  a.d.,  forbad 
women  ever  to  bind  themselves  for  another  person. 

1.  In  omnibus  autem  obligationibus  1.  i'^tc^ejttssoj'e.s  may  be  added  in  eveiy 
assumi  jiossiint,  id  est,  sive  re,  sive  ver-  kind  of  obligation,  i.e.  whether  the  ol>li- 
bis,  sive  Uteris,  sive  consensii  contractse  is  conti-acted  by  the  delivery  of  the  thing, 
fuerint :  at  ne  illud  quidem  interest  ut-  by  words,  by  writing,  or  by  the  consent 
rum  civilis  an  naturalis  sit  obligatio  cui  of  the  parties.  Nor  is  it  mateiial 
adjiciatur  fidejussor,  adeo  quidem  ut  pro  whether  the  obligation  to  which  the  ^de- 
servo  quoque  obligetoi-,  sive  extraneus  jussor  is  made  an  additional  party,  is 
sit  qui  tidejussorem  a  servo  accipiat,  sive  civil  or  natural ;  so  much  so,  that  a  man 
ipse  dominus  in  id  quod  sibi  natui-aliter  may  bind  himself  as  a  fidejussor  for  a 
debetur.  slave,  either  to  a  stranger  or  to  the  mas- 
ter of  the  slave,  when  the  thing  due  to 
him  is  due  by  a  natui-al  obligation. 

Gai.  ill.  119 ;  D.  xlvi.  1.  8.  5. 

In  omni  ohligatione,  including  obligations  arising  out  of  delicts.  This 
was  the  principal  advantage  gained  by  the  introduction  of  fldejussores. 

2.  Fidejussor  non  tan  turn  ipse  obliga-  2.  A  ^(Ze/wssor  not  only  binds  himself, 
tur,  sed  etiam  heredem  obligatum  relin-    but  also  his  heir. 

quit. 

D.  xlvi.  1.  4.  1. 

This  was  the  second  chief  point  of  difference  between  fldejussores 
and  sponsores,  or  fidepromissores.  There  was  no  limit  to  the  time  during 
which  fldejussores  remained  bound,  such  as  the  lex  Furia  had  laid  down 
for  the  benefit  of  sponsores  and  fldepromissores. 

3.  Fidejussor  et  praecedere  obligation-  3.  A  fidejussor  may  be  added  either 
em  et  sequi  potest.  befoi-e  or  after  an  obligation  is  entered 

into. 
D.  xlvi.  6,  pr.  and  2. 

Probably  the  formality  of  verbal  contracts  exacted  that  the  words  of 
the  principal  should  precede  those  of  the  accessory. 

4.  Si  plures  sint  fidejussors,  quotquot  4.  Where  there  are  several  ^(^'usswf.'f, 
erunt  numero,  singuli  in  solidum  tenen-  whatever  is  their  number,  each  is  bound 
tur :  itaque  liberum  est  creditori,  a  quo  for  the  whole  debt,  and  the  creditor  may 
velit  solidum  petere.  Sed  ex  epistola  demand  the  whole  from  any  of  them  he 
divi    Hadriani   compellitur    ci-editor    a  pleases.     But,  by  a  rescript  of  the  Em- 
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sigulis,  qui  modo  solvendo  sunt  litis  con-  peror  HadHan,  the  creditor  is  forced  to 
testataj  tempore,  partes  petere  ;  ideoque,  divide  his  demand  between  all  those 
si  quis  ex  tidejussoiibus  eo  tempore  sol-  fidejussores  who  are  solvent  at  the  time 
vendo  non  sit,  hoc  ceteros  onerat.  Sed  of  the  litis  contestatio,  so  that,  if  any  of 
si  ab  uno  fidejussore  creditor  totum  con-  the  fidejibssores  is  not  solvent  at  that 
secutus  fuerit,  hujus  solius  detiimentum  time,  the  rest  have  so  much  additional 
erit,  si  is  pro  quo  fidejussit  solvendo  non  burden.  But,  if  the  creditor  obtains  his 
sit ;  et  sibi  imputare  debet,  cum  potuerit  whole  demand  from  one  of  the  fide- 
adjuvari  ex  epistola  divi  Hadriani,  et  jussores,  the  whole  loss  falls  upon  him 
desiderare  ut  pro  parte  in  se  detur  alone,  if  the  principal  debtor  cannot 
actio.  pay ;  for  he  has  no  one  but  himself  to 

blame,  as  he  might  have  availed  him- 
self of  the  rescript  of  the  Emperor 
Hadrian,  and  mig-ht  have  required  that 
no  action  should  be  given  against  him 
for  more  than  his  share  of  the  debt. 

Gal  iii.  121 ;  D.  xlvi.  1.  26. 

The  provisions  of  the  lex  Furia  not  applying  to  fidejussores,  they 
were  bound  for  all  they  had  promised ;  and  as  each  promised  for  him- 
self alone,  the  one  first  sued  had  no  remedy  against  the  other  fide- 
jussm^es,  until  the  rescript  of  Hadrian  provided  one,  and  gave  him 
what  was  called  the  heneficium  divisionis;  but  under  the  lex  Furia,  the 
liability  was  divided  among  the  different  sureties  ipso  jure,  whereas 
the  suiety  first  sued  was  obliged  expressly  to  claim  the  benefit  given 
by  the  rescript  of  Hadrian  {beneficium  divisionis). 

There  were  two  other  privileges  or  benefida  of  which  the  fidejussor 
might  avail  himself:  one  was,  that  cedendarum  actionum,  by  which,  if 
the  creditor,  without  suing  the  debtor,  proceeded  against  the  fide- 
jussor, the  surety,  if  prepared  to  pay  the  whole  debt,  could,  before 
paying  the  creditor,  compel  him  to  make  over  to  him  the  actions  which 
belonged  to  the  stipulator,  and  thus  the  fidejussor-  could  sue  those  bound 
with  him,  or  the  principal  debtor  (D.  xlvi.  1.  17),  and  this  was  often 
more  advantageous  to  the  fidejussor-  than  having  recourse  to  the  rescript 
of  Hadrian,  because,  if  the  creditor  had  taken  pledges,  they  were 
transferred  to  the  fidejussor-,  if  the  actions  were  ceded  to  him.  If  the 
creditor  refused  to  cede  the  actions  and  still  sued  the  surety,  he  could 
be  repelled  by  an  exceptio  doli  mali.     (D.  xlvi.  1.  59.) 

There  w^as  also  a  beneficium  ordinis,  or,  as  it  was  otherwise  termed, 
excussionis  or  discussionis,  introduced  by  Justinian  (Nov.  4.  1) ;  by  this 
a  creditor  was  bound  to  sue  the  principal  debtor  first,  and  could  only 
sue  the  sureties  for  that  which  he  could  not  recover  from  the  principal. 

5.  Fidejussores  ita  obligari  non  pos-  5.  Fidejussores    cannot    bind    them- 

sunt,  ut  plus  debeant  quam  debet  is  pi'O  selves    for    more    than    the    debtor    is 

quo   obligantur :    nam   eorum   obligatio  bound  for ;  because  their  obligation  is 

accessio  est  principalis  obligationis,  nee  accessory   to   the  principal   obligation ; 

plus  in  accessione  potest  esse  quam  in  and  the  accessory  cannot  contain  more 
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pnncipali  re  ;  at  ex  diverse,  ut  minus 
debeant,  obligavi  possunt.  Itaque  si 
reus  decern  aureoa  jti-oraiserit,  fidejussor 
ill  ([uinque  i-ecte  obligatur;  contra  vero 
oblig-ari  non  potest.  Item  si  ille  pure 
promise  rit,  fidejussor  sub  conditione 
promittere  potest,  contra  vero  non  po- 
test ;  non  solum  enim  in  quantitate,  sed 
etiam  in  tempore  minus  et  plus  intelligi- 
tur ;  plus  est  enim  statim  aliquid  dare, 
minus  est  post  tempos  dare. 


Gai.  iii. 

6.  Si  quid  autem  fidejussor  pro  reo 
solverit,  ejus  recuperandi  causa  habet 
cum  eo  mandati  judicium. 


than  the  piincipal.  They  may,  however, 
bind  themselves  foi-  less.  Therefore,  if 
the  principal  debtor  pi-omLses  ten  aurei. 
the  fidejussor  may  be  bound  for  five, 
but  the  fidejussor  cannot  be  Vjound  for 
ten  when  the  pnncijjal  debtor  is  V^ouml 
only  for  five.  Again,  when  the  piinci- 
pal  promises  unconditionally,  the  fide- 
jussor may  promise  conditionally,  but 
not  vice  versa.  For  the  terms  more  and 
less  are  used  not  only  with  respect  to 
quantity,  but  also  with  respect  to  time  ; 
it  is  more  to  give  a  thing  instantly,  it  is 
less  to  give  it  after  a  time. 

113.  126. 

6.  If  a  fidejussor  has  made  payment 
for  the  debtor,  he  may  have  an  OAstio 
vmndati  against  him  to  recover  what  he 
has  paid. 


Gai.  iii.  127. 

If  he  had  intervened  without  the  knowledge  of  the  principal,  he 
would  have  an  actio  negotiorum  (/estorum,  not  mandati  (Tit.  27.  1) ;  and 
he  would  have  no  action  at  all  if  he  had  intervened  in  defiance  of  the 
wishes  of  the  principal.     (D.  xvii.  1.  40.) 


7.  Graece  fidejussor  ita  accipitur,  tt/ 
EfiTj  Ktarei  keT^evg),  Tieyu,  deXu  sive  (iovTiofiai ; 
sed  et  si  (^tjtjl  dixerit,  pro  eo  erit  ac  si 
dixeiit  7i,Eyu, 


7.  A  fidejussor  may  bind  himself  in 
Greek,  by  using  the  expression  rij  euj} 
TTiGTEi  KE?iEvu  (I  Order  upon  my  faith), 
Xeyu  (I  say),  6e?i(o  or  /SovXo/iai  (I  wish) ; 
if  he  uses  the  word  ^ij/^,  it  will  be  equi- 
valent to  /leyu. 


D.  xlvi.  1.  8. 

The  appropriate  Latin  formula  was,  ^Idem  fide  mea  esse  jubeo,'  but 
this  formula  was,  probably,  never  insisted  on,  as  the  formulae  ^  spondeo^ 
and  'idem  fide  mea  promitto^  were. 


8.  In  stipulationibus  fidejussorum 
sciendum  est  generaliter  hoc  accipi,  ut 
quodcumque  scriptum  sit  quasi  actum, 
videatur  etiam  actum ;  ideoque  constat, 
si  quis  scripserit  se  fidejussisse,  videri 
omnia  solemniter  acta. 


8.  It  is  a  general  rule  in  all  stipula- 
tions of  fidejussoi-es,  that  whatever  is 
stated  in  writing  to  have  been  done,  is 
considered  really  to  have  been  done. 
If,  therefore,  any  one  states  in  wTiting 
that  he  has  bound  himself  as  a  fiAt- 
jussor,  it  is  presumed  that  all  the  neces- 
sary forms  were  observed. 


D.  xlvi.  1.  30. 

Cautio  was  the  general  term  for  the  documentary  evidence  of  a 
contract. 
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Tit.    XXI.     DE   LITERAEUM    OBLIGATIONE. 

Olim  scriptura  fiebat  obligatio  quse  Formerly  there  was  made  by  writing 
nommibus  fieri  dicebatui",  quse  nomina  a  kind  of  oblig-ation,  which  was  said  to 
hodie  non  sunt  in  usu.  Plane  si  quis  be  made  numinibus.  These  nomina  are 
debere  se  scripserit  quod  ei  numeratum  now  no  longer  in  use.  But  if  any  one 
non  est,  de  pecunia  ininime  numerata  states  in  wi'iting  tbat  he  owes  a  sum 
post  multum  temporis  exceptionem  op-  which  has  never  really  been  told  out  to 
ponei-e  non  potest ;  hoc  enim  ssepissime  him,  he  cannot,  after  a  long  time  has 
constitutum  est.  Sic  titut  et  hodie,  dum  elapsed,  use  the  exception,  woji  nmiiemton 
queii  non  potest,  scriptura  obligetur,  et  pecunice,  i.e.  that  the  money  has  not 
ex  ea  nascitur  condictio,  cessante  scilicet  been  told  out.  This  has  been  often  de- 
verborum  obligatione.  Multum  autem  cided  by  imperial  constitutions  ;  and 
tempus  in  hac  exceptione  antea  quidem  thus  it  may  be  said,  even  at  the  pi-esent 
ex  principalibns  constitutionibus  usque  day,  as  he  cannot  relieve  himself  from 
ad  quint^uennium  procedebat.  Sed  ne  payment,  he  is  bound  by  the  writing, 
creditores  diutius  possint  suis  pecuniis  and  that  the  writmg  gives  rise  to  a  con- 
forsitan  defraudari,  per  constitutionem  diction,  in  the  absence,  that  is,  of  any 
nostram  tempus  coarctatum  est,  ut  ultra  verbal  obligation.  The  length  of  time 
biennii  metas  hujusmodi  exceptio  mi-  fixed  as  bari'ing  this  exception,  was, 
nime  extendatur.  under  imperial  constitutions  antecedent 

to  our  time,  not  less  than  five  years. 
But,  that  creditors  might  not  be  exposed 
too  long  to  the  risk  of  being  defrauded 
of  their  money,  we  have  shortened  the 
time  by  our  constitution,  and  this  excep- 
tion cannot  now  be  used  beyond  the 
space  of  two  years. 

Gai.  iii.  128-130.  133,  134 ;  C.  iv.  30.  14. 

A  contract  was  said  to  be  formed  Ute7'is  when  it  originated  in  a  cer- 
tain entry  or  statement  of  it  being  made  in  the  books  of  the  creditor 
with  the  consent  of  the  debtor.  Regularity  in  keeping  accounts,  and' 
in  entering  all  matters  of  business  in  a  private  ledger,  was  considered 
one  of  the  first  duties  of  a  Roman  citizen.  Cicero  speaks  of .  a  failure 
in  this  duty  as  an  almost  insupposable  act  of  negligence  and  dishonesty. 
(See  pro  Roscio,  3.  1  and  3.)  Events,  as  they  occurred,  were  jotted 
down  in  rough  memorandums  called  adversaria,  and  these  were  trans- 
ferred at  least  once  a  month  to  the  ledger  (codex  or  tabulce).  It  was 
only  this  ledger  which  had  any  legal  importance.  If  any  one  put 
down  in  his  ledger  that  he  had  advanced  such  a  sum  of  money  to 
another  [expensum  ferre),  this  entry  (expensilatio)  was  an  admissible 
proof  of  the  fact.  If  the  debtor  also  had  made  a  corresponding  entry 
in  his  ledger  [acceptum  referre),  the  tallying  of  the  two  together  made 
what  was  called  an  obligatio  Uteris.  These  two  entries  had,  in  fact, 
exactly  the  same  effect  as  if  the  two  parties  had  entered  into  a  stipula- 
tion. But  this  was  not  all :  the  creditor  was  not  to  be  placed  entirely 
at  the  mercy  of  his  debtor,  whose  wilful  or  accidental  negligence  pre- 
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venting'  a  proper  entry,  might  make  the  obligation  fail.  The  real  source 
of  the  obligation  was  taken  to  be  the  consent  of  the  debtor  to  the  entry 
made  by  the  creditor.  If  the  debtor  made  a  corresponding  entry  in 
his  ledger,  this  was  a  conclusive  proof  that  he  had  consented  to  the 
creditor's  entry ;  but  if  he  did  not,  then  the  creditor  might  still  prove, 
in  any  way  that  he  could,  that  he  had  really  made  his  entry  with  the 
debtor's  consent.  Of  course,  if  he  had  really  paid  the  money  over,  this, 
if  proved,  would  show  beyond  a  doubt  that  the  debtor  had  consented. 

The  foundation  of  this  contract  Uteris  being  the  payment  of  a  sum 
certain  by  the  creditor,  the  obligation  was  always  for  a  sum  or  certain 
thing,  and  was  therefore  enforced  by  condictio  certi,  more  usually  term- 
ed simply  condictio. 

As  the  creditor  put  down  the  name  of  his  debtor,  the  word  '  noraen' 
came  to  signify  a  debt ;  and  Gains  speaks  of  '  nomina  transcriptia.' 
He  says  transcriptio  took  place  (1)  a  re  in  personam,  as  when  something 
being  already  owed,  as,  for  instance,  under  a  contract  of  sale,  or  of 
letting  to  hire,  the  debtor  assented  to  the  creditor  making  an  entry  of 
the  debt  (Gai.  iii.  129) :  this  operated  as  a  novatio  (see  Introd.  sec  89) 
of  the  old  debt,  and  the  creditor  could  now^  employ  a  condictio  to  enforce 
his  claim ;  (2)  the  transcriptio  took  place  a  persona  in  personam,  viz. 
when  one  man  took  on  himself  the  debt  of  another.  (Gai.  iii.  130.) 
In  both  cases  the  effect  was  that  the  debtor  recognized  that  a  fictitious 
loan  had  been  made  to  him.  He  assented  to  its  being  recorded  in  the 
codex  that  he  had  received  in  account  what  he  ow^ed  on  the  sale,  or  what 
the  third  person,  whose  debt  he  was  taking  over,  had  received. 

These  contracts  were  peculiar  to  Roman  citizens.  Pen^egrini  had,  as 
a  substitute,  syngraphce,  signed  by  both  parties,  or  chirographa,  signed 
only  by  the  debtor.  These  syngraphace  and  chirographa  were  not  mere 
proofs  of  a  contract,  but  were  instruments  on  which  an  action  could  be 
brought,  and  the  making  of  which  operated  as  a  novation  of  an  exist- 
ing debt. 

The  word  most  usually  employed  for  a  mere  memorandum  intended 
to  furnish  a  proof,  and  not  to  give  a  right  of  action,  was  cautio.  In  the 
time  of  Justinian  there  had  ceased  to  be  any  real  difference  between 
chirographa  and  cautiones.  Any  writing  stating  that  a  sum  Avas  due 
sufficed  as  the  ground  of  an  action. 

In  every  period  of  the  law,  if  there  was  a  formal  verbal  contract,  the 
written  contract  was  thought  subsidiary,  and  was  merged  in  the  stipu- 
lation, as  the  text  says,  nascitur  condictio,  cessanie  scilicet  verborum  ohliga- 
tione. 

If  the  debtor  had  given  what  before  Justinian  w^as  a  mere  momoran- 
dura,  a  '  cautio,''  and  then  denied  his  liability,  he  had  to  prove  that,  in 
spite  of  the  cautio,  he  was  not  bound.    The  burden  of  proof  was  against 
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him ;  but  if  a  contract  formed  Uteris  had  been  made,  the  civil  law 
treated  it  exactly  as  it  did  a  stipulation.  The  contract  was  conclusive 
evidence  of  the  liability.  Fairly,  or  unfairly,  the  debtor  must  abide 
by  this  contract.  The  praetor,  however,  when  the  debtor  had  not  really 
received  the  money,  permitted  him  to  repel  the  action  of  the  creditor 
by  an  exception  called  the  '  exceptio  non  numeratce  pecunice,'  by  which 
the  debtor  insisted  that  the  money  which  formed  the  consideration  of 
the  obligation  had  never  been  told  or  counted  out  to  him  ;  and  here  the 
bui'den  of  proof  was  considered  to  fall  on  the  creditor.  It  was  for  him 
to  prove  that  he  had  paid  the  money,  not  for  the  debtor  to  prove  that 
he  had  not.  The  obligation  was  so  often  entered  into  before  the  money 
was  really  paid,  that  the  law,  to  prevent  fraud,  insisted  on  the  creditors 
proving  the  payment  if  it  were  denied ;  but  after  a  certain  number  of 
years,  originally  five,  and  reduced  by  Justinian  to  two,  the  debtor  was 
bound  by  the  writing  conclusively.  During  these  live  or  two  years, 
however,  the  debtor  who  had  not  really  received  the  money  need  not 
wait  to  be  sued ;  he  might  protest  in  a  public  act  against  any  Avriting 
by  which  he  admitted  a  debt,  or  bring  an  action  against  the  creditor 
to  compel  him  to  give  it  up  (C.  iv.  30.  7) ;  and  a  constitution  in  the 
Code  (iv.  30.  14.  4)  permitted  him  to  make  his  exception  perpetual  by 
a  formal  announcement  to  the  creditor  of  his  intention  to  do  so,  and  by 
his  going  through  certain  forms. 


Tit.  XXn.     DE   CONSENSU   OBLIGATIONE. 

Consensu  fiunt  obligationes  in  emptio-  Obligations  are  formed  by  the  mere 
nibus  venditionibus,  locationibus  con-  consent  of  the  parties  in  the  contracts  of 
ductionibus,  societatibus,  mandatis.  Ideo  sale,  of  letting  to  hire,  of  partnei-ship, 
autem  istis  modis  consensu  dicitur  obli-  and  of  mandate.  An  obligation  is,  in 
gatio  conti'ahi,  quia  neque  scriptura  these  cases,  said  to  be  made  by  the 
neque  prsesentia  omnimodo  opus  est,  ac  mere  consent  of  the  parties,  because 
nee  dan  quidquam  necesse  est  ut  sub-  there  is  no  necessity  for  any  writing, 
stantiam  capiat  obligatio  ;  sed  sufficit  eos  nor  even  for  the  pi'esence  of  the  parties  : 
qui  negotia  gerunt  consentir*^ ;  unde  intei-  nor  is  it  requisite  that  anything  should 
absentes  quoque  talia  negotia  contra-  be  given  to  make  the  contract  binding, 
huntur,  veluti  per  epistolam  vel  per  nun-  but  the  mere  consent  of  those  between 
tium.  Item  in  his  conti-actibus  alter  whom  the  transaction  is  carried  on 
alteii  obligatur  in  id  quod  alterum  alteri  suffices.  Thus  these  contracts  may  be 
ex  bono  et  sequo  praestare  oportet,  cum  entered  into  by  those  who  are  at  a  dis- 
alioquin  in  verborum  obligationibus  alius  tance  from  each  other  by  means  of  let- 
stipuletur,  alius  promittat.  ters,  for  instance,  or  of  messengers.     In 

these  contracts  each  party  is  bound  to 
the  other  to  render  him  all  that  equity 
demands,  while  in  verbal  obligations  one 
party  stipulates  and  the  othei*  promises. 
Gai.  iii.  135.  137. 


LIB.   in.      TIT.   XXIII. 


441 


"We  now  pass  to  contracts  which  belong  to  the  jui  gentiam,  wliirh 
have  nothing  of  the  peculiar  characteristics  of  the  old  civil  law  of 
Rome,  and  which  are  perfected  by  the  simple  consent  of  the  parties. 
As  is  remarked  in  the  concluding-  words  of  the  text,  these  contracts  by 
simple  consent,  unlike  the  contracts  of  which  we  have  hitherto  spoken, 
are  bilateral ;  there  is  something  which  binds  both  parties  ;  whereas 
the  older  and  peculiarly  Roman  contracts  were  only  unilateral.  In  a 
stipulation,  for  instance,  it  was  only  the  promissor  that  was  bound. 
Commodatum,  depositum,  and  pignus  were  only  bilateral  in  the  sense 
that  they  gave  rise  to  actionem  contrancL  under  certain  circumstances,  so 
that  then  both  parties  were  bound  by  them.  These  contracts  '  comemu ' 
were  not  enforced  by  actions  stridi  juris,  such  as  were  proper  to  the  pecu- 
liarly Roman  contracts  of  mutuum,  stipulation,  and  contracts  made  literiK, 
but  by  actions  ^honcBfidei,''  i.e.  praetorian  actions,  in  which  equitable  prin- 
ciples were  permitted  to  govern  the  decision.     (See  Introd.  sec.  106.) 

Tit.  XXIII.     DE   EMPTIONE   ET  VENDITIONE. 


Emptio  et  venditio  contrahitur  simul 
atque  de  pretio  convenerit,  quamvis  non- 
dum  pi-etium  numei'atum  sit,  ac  ne  arra 
quidem  data  fuerit :  nam  quod  arrie  no- 
mine datur,  argumentum  est  emptionis 
et  venditionis  contractse.  Sed  haec  qui- 
dem de  emptionibus  et  venditionibus 
quse  sine  scriptura  consistunt,  obtinei-e 
oportet ;  nam  nihil  a  nobis  in  hujusmodi 
venditionibus  innovatum  est.  In  lis  au- 
tem  quse  scriptura  conticiuntur,  non  ali- 
ter  perfectam  esse  venditionem  et  emp- 
tionem  constituimus,  nisi  et  instrumenta 
emptionis  fuerint  conscripta,  vel  manu 
propria  contralientium,  vel  ab  alio  qpi- 
dem  scripta  a  contrahentibus  autem  sub- 
scripta,  et  si  per  tabelliones  tiant,  nisi  et 
completiones  acceperint,  et  fueiint  par- 
tibus  absoluta ;  donee  enim  aliquid  deest 
ex  his,  et  pcenitentise  locus  est,  et  potest 
emptor  vel  venditor  sine  poena  recedere 
ab  emptione.  Ita  tamen  impune  eis  re- 
cedere concedimus,  nisi  jam  arrarum 
nomine  aliquid  fuerit  datum  :  hoc  etenim 
subsecutc,  sive  in  scriptis  sive  sine 
scriptis  venditio  celebrata  est,  is  qui  re- 
cusat  adimplei-e  contractum,  si  quidem 
est  emptor,  perdit  quod  dedit;  si  vei-o 
venditor,  duplum  restituere  compellitur, 
licet  super  arris  nihil  expressum  est. 

Gai.  iii.  139 ; 


The  conti'act  of  sale  is  formed  as  soon 
as  the  price  is  agreed  upon,  although  it 
has  not  yet  been  paid,  nor  even  an  earn-. 
est  given  ;  for  what  is  given  as  an  earn- 
est only  serves  as  proof  that  the  contract 
has  been  made.  This  must  be  under- 
stood of  sales  made  without  writing  ;  for 
with  regard  to  these  we  have  made  no 
alteration  in  the  law.  But,  where  there 
is  a  written  contract,  we  have  enacted 
that  a  sale  is  not  to  be  considered  com- 
pleted unless  an  instrument  of  sale  has 
been  drawn  up,  being  either  written  by 
the  contracting  parties,  or  at  least  signed 
by  them,  if  written  by  others  ;  or  if 
drawn  up  by  a  tabellio,  it  must  be  for- 
mally complete  and  finished  throughout ; 
for  as  long  as  anything  is  wanting,  there 
is  room  to  retract,  and  either  the  buyer 
or  seller  may  retract,  without  sufl'ering 
loss;  that  is,  if  no  earnest  has  been 
given.  If  earnest  has  been  given,  then, 
whether  the  conti-act  was  written  or  un- 
written, the  purchaser,  if  he  refuses  to 
fulfil  it,  loses  what  he  has  given  as  earnest, 
and  the  seller,  if  he  refuses,  has  to  restore 
double  ;  although  no  agreement  on  the 
subject  of  the  earnest  was  expressly 
made. 

C.  iv.  21.  17. 


442  LIB.   IIL      TIT.   XXIII. 

The  contract  of  sale  belonging  to  the  jus  gentium  was  attended  with 
none  of  those  material  symbols  which  characterized  the  formation  of 
contracts  nnder  the  civil  law.  Directly  one  person  agreed  to  sell  a 
particular  thing,  and  another  to  buy  it,  for  a  fixed  sum  of  money,  the 
contract  was  complete ;  no  thing  need  be  delivered,  no  money  paid,  in 
order  that  an  obligation  should  arise.  On  the  mutual  consent  being 
given,  the  seller  was  bound  to  deliver,  the  buyer  to  pay  the  price. 
The  change  which  Justinian  here  introduced  is  that,  when,  in  giving, 
this  mutual  consent,  they  agree  that  the  terras  of  the  contract  shall  be 
reduced  to  writing,  they  shall  be  considered  not  to  have  consented  to 
the  contract  until  all  the  formalities  have  been  gone  through. 

The  arrcB  were  either  signs  of  a  bargain  having  been  struck,  as,  for 
instance,  when  the  buyer  deposited  his  ring  with  the  seller  (D.  xix.  1. 
11.  6),  or  consisted  of  an  advance  of  a  portion  of  the  purchase-money. 
They  were  also  intended  as  a  proof  that  the  purchase  had  been  made. 
Justinian  gave  these  deposits  a  new  character  by  making  them  the 
measures  of  a  forfeit  in  case  either  party  wisher*  to  recede  from  his 
bargain,  it  being  open  to  either  party  to  retract  if  he  chose  to  incur 
this  forfeit.  This  power  of  retracting  by  forfeiture  of  the  deposit,  or 
double  its  value,  was  a  great  change  in  the  law ;  and  when  Justinian 
says  in  kujicsmodi  venditionibus  nihil  innotatum  est,  he  must  be  under- 
gtood  only  to  be  referring  to  unwritten  contracts  of  sale,  in  which  there 
was  no  deposit  made  as  earnest.  It  will  be  seen  from  the  text  that  this 
power  of  retraction  was  given  whether  the  contract  was  made  with 
writing  or  without. 

Besides  a  buyer  and  a  seller,  there  must,  in  a  contract  of  sale,  be  a 
fixed  price  and  a  particular  thing  sold.  The  jurists  are  very  minute 
in  their  distinctions  of  the  nature  of  the  thing  sold.  There  is  a  dis- 
tinction with  regard  to  things  future  and  uncertain  forming  the  object 
of  a  sale,  wiiich  is  worth  mentioning.  Either  a  proportionate  price 
may  be  agi-eed  to  be  paid  on  a  greater  or  lesser  number  of  things  that 
may  be  actually  realized,  as  '  so  much  a  head  for  all  the  fish  I  catch 
to-day,'  which  is  termed  rei  speratce  emptio ;  or  a  definite  sum  may  be 
agreed  on  as  the  price  of  the  possibility  of  any  number  of  things,  more 
or  less,  being  realized,  as  '  so  much  for  the  chance  of  all  the  fish  I 
catch  to-day ;'  and  this  was  termed  spei  emptio.     (D.  xviii.  1.  8.  1.) 

1.   Pretinm   autem   constitui   oportet,         1.  It  is  necessary  that  a  price  should 

nam  nulla  emptio  sine  jiretio  esse  potest ;  be  agreed  upon,  for  there  can  be  no  sale 

sed  et  certum  esse  debet.     Alioquin  si  without  a  pi-ice.     And  the  price  must  be 

inter  aliquos   ita  convenerit,   ut  quanti  fixed  and  certain.     If  the  parties  agree 

Titius  rem  sestimaverit,  tanti  sit  empta,  that  the  thing  shall  be  sold  at  the  sum 

inter  vetei-es  satis  abundeque  hoc  dubi-  a;t  which  Titius  shall  value  it,  it  was  a 

tabatur,  sive  constat  venditio  sive  non.  question  much  debated  among  the  an- 

Sed  nosti'a  decisio  ita  hoc  constituit,  ut  cients,  whether  in  such  a  case  there  is  a 
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quoti(;s  sic  comjiosita  sit  venditio  quanti 
ille  ft'.stiniavej-it,  sub  hac  ccnulitione  staret 
contractus,  ut  si  quidem  ipse  qui  iiomi- 
natus  est  pretium  definierit,  omnimodo 
secundum  ejus  asstimationem  et  pretiuin 
persolvatur  et  i-es  tradatur,  ut  venditio 
ad  effectuin  perducatur  emptoi'e  quidom 
ex  empto  actione,  venditore  ex  vendito 
agente.  Sin  autem  ille  qui  nominatus 
est  vel  noluei'it  vel  non  potuerit  iiretium 
definire,  tunc  pro  nihilo  esse  venditionem, 
quasi  nullo  pretio  statute.  Quod  jus, 
cum  in  venditionibus  nobis  placuit,  non 
est  absurdum  et  in  locationibus  et  con- 
ductionibas  traliere. 

Gai.  iii.  140; 

2.  Item  pretium  in  numerata  pecunia 
consistere  debet ;  nam  in  ceteris  rebus 
an  pretium  esse  possit,  veluti  an  homo 
aut  fundus  aut  toga  alterius  rei  pretium 
esse  possit,  valde  quserebatur.  Sabinus 
et  Cassius  etiam  in  alia  re  putant  posse 
jiretium  consistere :  unde  illud  est  quod 
vulgo  dicebatui",  permutatione  i-erum 
emptionem  et  venditionem  contrahi,  eam- 
que  speciem  emptionis  et  venditionis  ve- 
tustissimam  esse ;  arg-umentoque  uteban- 
tur  Graico  poeta  Honiero,  qui  aliqua 
parte  exercitum  Achivorum  vinum  sibi 
comparasse  ait,  permutatis  quibusdam 
rebus,  his  verbis  : — 

"  Eyf?ev  ap'  olvl^ov~o  KapyKO/iouvTeg  Axaioi, 
"  A/l/lot  fiev  ;^;aA«:w,  alTioi  (5'  aiOuvi  Gi67jp<p, 
"  kX/ML  de  pLvoiQ,  aWoi  (5'  avroiac  jioeaaLV, 
"  A/l/lot  q"  aydpaTTodeaai. 

DiversEB  scholse  auctores  contra  sentie- 
bant,  aliudque  esse  existimabant  permu- 
tationem  rerum,  aliud  emptionem  et  ven- 
ditionem :  alioquin  non  posse  rem  expe- 
diri  pei-mutatis  rebus,  quae  videatur  res 
venisse  et  qu£e  pretii  nomine  data  esse  ; 
nam  utramque  videri  et  venisse  et  pretii 
nomine  datam  esse,  rationem  non  pati. 
Sed  Procuii  sententia  dicentis,  permuta- 
tionem  propriam  esse  speciem  contrac- 
tus a  venditione  separatam,  merito  prse- 
valuit,  cum  et  ipsa  aliis  Homericis  versi- 
bus  adjuvatur,  et  validioribus  rationibus 
argumentatur.  Quod  et  anteiiores  divi 
piincijies  admiserunt,  et  in  nosti'is  Di- 
gestis  latius  significatur. 

Gai.  iii.  141 ;  D.  xviii, 


sale  or  not.  We  have  decided,  that  when 
a  sale  is  made  foi*  a  price  to  be  fixed  Vjy 
a  third  person,  the  contract  shall  ha  Vnnd- 
iiig-  under  this  condition — that  if  this 
third  person  does  lix  a  price,  the  price  to 
be  paid  shall  be  determined  by  that  which 
he  tixes,  and  that  according  to  his  decis- 
ion the  thing  shall  be  delivered  and  the 
sale  perfected.  But  if  he  will  not  or 
cannot  fix  a  price,  the  sale  is  then  void, 
as  being  made  without  any  piice  being 
fixed  on.  This  decision,  which  we  have 
adopted  with  respect  to  sales,  may  rea- 
sonably be  made  to  apply  to  contracts 
of  letthig  to  hire. 
C.  iv.  38.  15. 

2.  The  price  should  consist  in  a  sum 
of  money.  It  has  been  much  doubted 
whether  it  can  consist  in  anything  else, 
as  in  a  slave,  a  piece  of  land,  or  a  toga. 
Sabinus  and  Cassius  thought  that  it 
could.  And  it  is  thus  that  it  is  com- 
monly said  that  exchange  is  a  sale,  and 
that  this  form  of  sale  is  the  most  ancient. 
The  testimony  of  Homer  was  quoted, 
who  says  that  part  of  the  army  of  the 
Greeks  procured  wine  by  an  exchange 
of  certain  things.     The  passage  is  this  : — 

'The  long-haired  Achreans  procured 
wine,  some  by  giving  copper,  othei-s  by 
giving  shining  steel,  others  by  gi\-ing 
hides,  others  by  giving  oxen,  othei-s  by 
giving  slaves.' 

The  authors  of  the  opposite  school 
were  of  a  conti-ary  opinion  :  they  thought 
that  exchange  was  one  thing  and  sale 
another,  otherwise,  in  an  exchange,  it 
would  be  impossible  to  say  which  was 
the  thing  sold,  and  which  the  thing  given 
as  the  price  ;  for  it  was  contrary  to  rea- 
son to  consider  each  thing  as  at  once 
sold,  and  given  as  the  price.  The  opiinion 
of  Proculus,  who  maintained  that  ex- 
change is  a  particiilar  kind  of  contract 
distinct  from  sale,  has  deservedly  pre- 
vailed, as  it  is  supported  by  other  lines 
from  Homer,  and  by  still  more  weighty 
reasons  adopted  by  preceding  emper^irs  : 
it  has  been  fully  treated  of  in  cm-  Di- 
gests. 


1.  1.  11 ;  C.  iv.  64.  7 
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A  sale  and  an  exchange  differ  so  little  that  it  might  seem  natural 
to  treat  the  promise  to  exchange  as  raising  an  obligation  equally  with 
the  promise  to  deliver  a  thing  sold ;  it  was  indeed  the  opinion  of  the 
Sabinians  that  it  did  so;  but  this  opinion  did  not  prevail,  and  the 
law  recognized  no  obligation  as  existing  under  an  agreement  to 
exchange  unless  one  party  had  delivered  to  the  other  the  thing  he  had 
promised.  Ex  placito  permutationis  nulla  re  secuta,  constat  nemini 
actionem  competere.  (C.  iv.  64.  3.)  Thus  the  distinction  between  sale 
and  exchange  was  that  in  the  former  the  contract  was  made  consensu, 
the  in  other  re :  when  one  party  had  delivered  the  thing,  the  other 
was  obliged  to  give  the  other  thing.  Permutatio  ex  re  tradita  Initiuni 
obligationi  prcehet.     (D.  xix.  4.  1.  2.) 

In  a  contract  of  sale  the  seller  was  not  bound  to  make  the  buyer 
absolute  master  (dominus)  of  the  thing  sold,  as  he  would  have  been 
in  a  stipulation.  (D.  xviii.  1.  25.  1.)  What  he  was  bound  to  do  was 
this  :  1st.  He  was  bound  to  deliver  the  thing  itself  {prcBstare,  tradere- 
(D.  xix.  1.  11.  2),  to  give  free  and  undisturbed  possession  of  it  (posses) 
sionem  vacuam  pcerstare)  (D.  xix.  1.  2.  1),  and  to  give  lawful  possession 
of  it  (prcestare  licere  habere).  (D.  xix.  1.  30.  1.)  2ndly.  He  was  bound, 
if  the  buyer  was  disturbed  in  his  possession  by  the  real  owner  (which 
was  termed  evictio),  to  recompense  him  for  what  he  lost.  (D.  xix,  1. 
11.  2.)  And  3rdly.  To  secure  the  buyer  against  secret  faults ;  if  such 
faults  were  discovered,  either  compensation  might  be  claimed  by  an 
actio  odstimatoria,  to  a  greater  or  less  amount,  according  as  the  seller 
had  or  not  knowledge  of  the  defect  (D.  xix.  1.  13),  or,  at  the  option 
of  the  buyer,  the  contract  might  be  rescinded,  and  the  thing  returned 
(which  was  termed  redhibitio — redhibere  est  facere  ut  rursus  habeat  vendi- 
tor quod  habuerit).  (D.  xxi.  1.  21.)  In  order  to  fortify  his  position, 
the  buyer  could  stipulate  with  the  seller,  and  make  the  seller  promise 
that  he  would  give,  not  the  free  possession  only,  but  the  dominium 
of  the  thing,  and  that  he  would  pay  the  buyer  double  the  price  if  the 
buyer  was  evicted.  The  buyer  would  then  have  an  action  ex  stipiilatu 
to  enforce  the  undertaking.  Even  if  there  was  no  such  stipulation 
actually  made,  yet,  after  it  had  become  usual  to  make  such  stipula- 
tions, custom  was  held  to  have  so  far  imported  the  promise  into  the 
contract  of  sale  that  the  buyer,  in  bringing  the  action  appropriate  to 
his  contract,  actio  ex  empto,  could  obtain  double  the  price  in  case  of 
eviction,  as  this  action  was  bonoi  fidei,  i.e.  the  parties  could  be  placed 
in  a  fair  position  towards  each  other,  and  it  was  considered  that  to 
have  given  the  promise  to  pay  double  the  price  in  case  of  eviction  was 
a  duty  of  the  seller.     (D.  xxi.  2.  2.) 

The  buyer  was  bound  to  make  the  seller  the  real  owner  of  the 
money  paid   as   the   price   {emptor  nummos    tenditoris  facere  cogitiir, 
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D.  xix.  1.  11.  2),  and  was  also  bound  to  pay  interest  on  the  pur- 
chase-money from  the  day  when  he  had  received  the  thing  sold.  (D. 
xix.  1.  18.  20.) 

The  lines  cited  in  the  text  are  from  II.  7.  472 ;  probably  the  alii 
versus  alluded  to  are  those  describing  the  exchange  between  Glaucus 
and  Diomede  (II.  6.  235.) 


3.  Cum  autem  emptio  et  venditio  con- 
tracta  sit,  quod  effici  diximus,  simul 
atque  de  pretio  convenerit,  cum  sine 
scriptura  res  agitur,  periculum  rei  ven- 
ditae  statim  ad  emptorem  pertinet,  tam- 
etsi  adliuc  ea  res  emptori  tradita  non 
sit.  Itaque  si  homo  mortuus  sit  vel 
aliqua  parte  coiiwris  Isesus  fuerit,  aut 
ffides  totse  vel  aliqua  ex  parte  incendio 
consumptse  fuerint,  aut  fundus  vi  flumi- 
nia  totus  vel  aliqua  ex  parte  ablatus  sit, 
sive  etiam  inundatione  aquae  aut  arbori- 
bus  turbine  dejectis  longe  minor  aut 
deterioi"  esse  coeperit,  emptoris  damnum 
est,  cui  necesse  est,  licet  rem  non  fuerit 
nactus,  xiretium  solvere.  Quicquid  enim 
sine  dolo  et  culpa  venditoris  accidit,  in 
eo  venditor  securus  est.  Sed  etsi  post 
emptionem  fundo  aliquid  per  alluvionem 
accessit,  ad  emptoris  commodum  perti- 
net ;  nam  et  commodum  ejus  esse  debet 
cujus  periculum  est.  Quod  si  fugerit 
homo  qui  veniit,  aut  surreptus  fueHt, 
ita  ut  neque  dolus  neque  culpa  vendi- 
toris interveniat,  animadvei'tendum  eiit 
an  custodiam  ejus  usque  ad  traditionem 
venditor  susceperit :  sane  enim  si  sus- 
cepit,  ad  ipsius  periculum  is  casus  per- 
tinet ;  si  non  suscepit,  securus  est.  Idem 
et  in  ceteris  animalibus  ceterisque  rebus 
intelligimus :  utique  tamen  vindicatio- 
neni  rei  et  condictionem  exhibere  debebit 
emptori,  quia  sane  qui  nondum  rem 
emptori  tradidit,  adhuc  ipse  dominus 
est.  Idem  est  etiam  de  furti  et  de  damni 
injuriae  actions. 


3.  As  soon  as  the  sale  is  conti-acted, 
that  is,  in  the  case  of  a  sale  made  with- 
out wiiting,  when  the  pai-ties  have 
agreed  on  the  price,  all  risk  attaching 
to  the  thing  sold  falls  upon  the  pur- 
chaser, although  the  thing  has  not  yet 
been  delivered  to  him.  Therefore,  if 
the  slave  dies  or  receives  an  injury  in 
any  part  of  the  body,  or  a  whole  or  a 
portion  of  the  house  is  burnt,  or  a  whole 
or  a  portion  of  the  land  is  can-ied  by 
the  force  of  a  flood,  or  is  diminished  or 
deteriorated  by  an  inundation,  or  by  a 
tempest  making  havoc  with  the  trees, 
the  loss  falls  on  the  jiurchaser,  and 
although  he  does  not  receive  the  thing, 
he  is  obliged  to  jiay  the  price,  for  the 
seller  does  not  suffer  for  anything  which 
happens  without  any  design  or  fault  of 
his.  On  the  other  hand,  if  after  the  sale 
the  land  is  increased  by  alluvion,  it  is 
the  purchaser  who  receives  the  advan- 
tage, for  he  who  bears  the  risk  of  harm 
ought  to  receive  the  benefit  of  all  that 
is  advantageous.  If  a  slave  who  has 
been  sold  runs  away  or  is  stolen,  with- 
out any  fraud  or  fault  on  the  part  of 
the  seller,  we  must  inquire  whether  the 
seller  undertook  to  keep  him  safely 
until  he  was  delivered  over ;  if  he 
undertook  this,  what  happens  is  at  his 
risk  ;  if  he  did  not  undei-take  it,  he  is 
not  responsible.  The  same  would  hold 
in  the  case  of  any  other  animal  or  any 
other  thing,  but  the  seller  is  in  any  casie 
bound  to  make  over  to  the  purchaser 
his  right  to  a  real  or  personal  action, 
for  the  person  who  has  not  delivered 
the  thing  is  still  its  owner  ;  and  it  is  the 
same  ^\'ith  regard  to  the  action  of  theft, 
and  the  action  damni  injurice. 
D.  xviii.  6-S  ;   D.  xviii.  1.  35.  4. 

The  contract  of  sale  was  complete  when  the  price  had  been  fixed, 
but   the  thing  sold  did  not  pass  to  the  buyer  thereby.     The  seller 
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retained  the  proprietorship  {dominium)  until  he  delivered  it  to  the 
buyer,  and  the  buyer  received  it,  or  until  the  property  in  it  was 
passed  by  the  buyer  having  paid  the  price,  or  given  security  for  it,  or 
in  some  way  satisfied  the  seller  {cere  soluto,  vel  fidejtossore  data,  vel  alias 
satisfacto,  D.  xiv.  4.  5.  18).  Until  this  happened,  the  seller  retained 
the  thing  in  his  custody,  and  if  it  had,  meanwhile,  any  accretion, 
or  suffered  any  diminution,  he  was  still  the  dominus  of  the  thing 
which  was  increased  or  decreased.  But  his  obligation  bound  him 
to  deliver  the  thing  exactly  in  the  state  in  which  it  might  happen 
to  be  at  the  time  of  delivery;  and  so  it  made  no  real  difference  to 
him  whether  there  was  an  accretion  or  diminution.  If  the  thing 
was  lost  by  accident,  the  loss  fell  on  the  buyer  and  not  on  the  seller, 
the  dominus  ;  so  res  domino  perit  could  not  be  said  of  him.  But  what- 
ever happened  to  the  thing  sold,  the  price  fixed  on  remained  due.  For 
the  obligation  of  the  buyer  being  a  distinct  and  independent  obliga- 
tion, the  price  could  not  alter,  but  remained  fixed.  The  seller  was, 
however,  answerable  for  the  care  with  which  he  preserved  the  thing 
while  in  his  custody,  periculum  rei  ad  emptorem  pertinet  dumviodo  custo- 
diam  venditor  aut  traditionem  prcBstet.  (D.  xlvii.  2.  14.'  pr.) ;  and  he  was 
not  only  bound  to  guard  against  gross  and  ordinary  negligence  {dolum 
et  culpam  prosstare,  D.  xiii.  6.  5.  2),  but  to  preserve  it  more  carefully  even 
than  his  own  property,  diligentiam  prcestet  exactiorem,  quam  in  suis  rebus 
adkiberet.  (D.  xviii.  6.  3.)  He  was  bound  to  exercise  the  care  of  a 
bonus  paterfamilias.  In  the  text  the  case  of  a  slave  is  taken,  and  a  bonus 
paterfamilias  might  exercise  the  diligence  proper  to  him,  and  yet  a 
slave  might  run  away.  The  loss  would  fall  on  the  buyer,  luiless  the 
seller  had  specially  undertaken  that  he  would  keep  him  safely. 

The  actio  furti  and  the  actio  damni  injuria^  are  noticed  in  Tit.  1  and 
4  of  the  Fourth  Book.  If  the  thing  was  stolen  or  injured  by  a  third 
person,  without  the  fault  of  the  seller,  the  buyer  sufi'ered  the  loss,  but 
the  seller  was  obliged  to  cede  to  the  buyer  the  actions  which  as  domiiius 
he  had  against  the  thief  or  the  doer  of  the  injury. 

4.  Emptio  tam  sub  conditione  quam  4.  A  sale  may  be  made  conditionally- 
pure  contrahi  potest :  sub  conditione,  or  unconditionally ;  conditionally,  as, 
veluti  si  Stichus  iptra  cerium  diem  tibi  for  example,  '  If  Stichus  suits  you  within 
placueiit,  ei-it  tibi  emptus  aureis  tot.  a  certain  time,  he  shall  be  purchased  by 

you  at  such  a  piice.' 

Gai.  iii.  146. 

The  exact  opposite  might  be  contracted  for :  if  within  a  certain  time 
you  find  Stichus  does  not  suit  you,  let  it  be  considered  you  have  not 
bought  him.  The  jurists  then  said  that  the  sale  was  a  pura  emptio, 
quoB  sub  conditione  resolvitur.  (D.  xli.  4.  2.  5.)  Stichus  is  sold,  but 
within  a  certain  time  the  contract  may  be  rescinded. 
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The  generic  name  for  the  accessory  agreements  which  modified  the 
principal  contract  was  pacta.  tSorae  of  these  paota  relating  to  the  con- 
tract of  sale  are  treated  of  at  considerable  length  in  the  Digest (D,  xviii. 
2  and  3) ;  different  names  being  appropriated  to  those  most  frequently 
in  use ;  as,  for  instance,  the  in  diem  addictio,  when  the  thing  was  sold, 
but  if  the  seller  had  a  better  offer  within  a  certain  time,  the  contract 
might  be  rescinded  (D.  xviii.  2) ;  and  the  lex  commissoria,  which  was  a 
general  agreement  for  the  rescission  of  the  contract  if  either  party  vio- 
lated its  terms,  and  was  especially  used  to  enable  the  seller  to  demand 
back  the  thing  sold,  if  the  price  was  not  paid  by  a  certain  day. 

We  may  observe  that  the  Code  (iv.  44.  2  and  8)  permits  a  seller,  at 
all  times,  to  rescind  a  contract  if  he  has  not.  received  half  its  value. 

5.  Loca  sacra  vel  relig-iosa,  item  pub-  5.  A  sale  is  void  when  a  pei-son  know- 
lica,  veluti  forum,  basilicam,  frusti'a  ingly  purchases  a  sacred  or  religions 
quis  scieiis  emit.  Quae  tamen  si  pro  place,  or  a  public  place,  such  as  a  forum 
profanis  vel  privatis  deceptus  a  vendi-  or  basilica.  If,  however,  deceived  by 
tore  emerit,  habebit  actionem  ex  empto  the  vendor,  he  has  supposed  that  what 
quod  non  habere  ei  liceat,  ut  consequa-  he  was  buying-  was  profane  or  private, 
tur  quod  sua  interest  deceptum  non  esse,  as  he  cannot  have  what  he  purchased, 
Idem  juris  est,  si  hominem  liberum  pro  he  may  bring  an  action  ex  empto  to  re- 
servo  emerit.  cover    whatever    it    would    have    been 

worth  to  him  not  to  have  been  deceived. 
It  is  the  same  if  he  has  purchased  a  free 
man,  supposing-  him  to  be  a  slave. 

D.  xviii.  1.  4.  6  ;  D.  xviii.  1.  62.  1. 

This  paragraph  is  probably  inserted  in  order  to  contrast  the  eff'ects 
of  a  contract  of  sale  with  those  of  a  stipulation.  In  the  strict  civil  law, 
ignorance  that  a  thing  was  not  a  subject  of  commerce,  w^ould  not  help 
the  person  who  had  stipulated  for  it.  But  in  a  contract  of  sale,  if  the 
seller  had,  and  the  buyer  had  not,  known  the  real  character  of  the 
thing  he  was  buying,  the  buyer  could  recover  against  the  seller  any- 
thing he  lost  by  entering  into  the  bargain ;  for  instance,  he  would  not 
only  receive  back  the  purchase-money,  but  also  would  be  entitled  to 
interest  upon  it  from  the  date  of  its  payment. 

The  contract  of  sale  gave  rise  to  two  actions  honcB  fidei,  the  actio  ex 
vendito  or  venditi,  belonging  to  the  seller,  and  the  actio  ex  empto  or  empti, 
mentioned  in  the  text,  belonging  to  the  buyer. 
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Tit.    XXIV.     DE   LOCATIONE   ET   CONDUCTIONE. 

Locatio  et  conductio  proxiraa  est  enip-  The  contract  of  letting  to  hire  ap- 
tioni  et  venditioni,  iisdemque  juris  reg--  preaches  very  neai-ly  to  that  of  sale,  and 
ulis  consistit :  nam  ut  emptio  et  venditio  is  governed  by  the  same  rules  of  law. 
ita  contrahitur  si  de  jiretio  convenerit.  As  the  conti-act  of  sale  is  formed  as  soon 
sic  etiam  locatio  et  conductio  ita  contrahi  as  a  price  is  fixed,  so  a  contract  of  letting 
intelligitur  si  merces  constituta  sit ;  et  to  hire  is  formed  as  soon  as  the  amount 
competit  locator!  quidem  locatio  actio,  to  be  paid  for  the  hiring  has  been 
conductori  vero  conduct!.  agi-eed  on  ;  and  the  letter  has  an  action 

locati,  and  the  hirer  an  action  co7iducti. 
D.  xix.  2.  2,  and  15,  pr. 

The  contract  of  letting  on  hire  (locatio-conductio),  like  that  of  sale, 
was  complete  by  the  mere  consent  of  the  parties,  and,  like  it,  produced 
only  personal  obligations,  and  not  any  real  rights.  The  hirer  was, 
however,  not  even  entitled  to  the  possessio  :  the  latter  still  remained  the 
possessor  in  the  eye  of  the  law,  his  duty  not  being  prcestare  rein  licere 
habere,  but  prmdare  refrui,  uti  licere. 

There  were  three  principal  heads  of  this  contract :  1,  locatio-conducUo 
rerum,  when  one  person  let  a  thing  and  another  hired  it ;  2,  locatio-con- 
ductio operarum,  when  one  person  let  his  services  and  another  hired 
them ;  3,  locatio-conductio  operis  faciendi,  when  one  person  contracted 
that  a  particular  piece  of  work  should  be  done,  and  another  contracted 
to  do  it.  If  in  such  a  contract  we  look  at  the  labor,  etc.,  expended  on 
the  work,  we  should  naturally  call  the  person  who  did  the  work  the 
locator,  as  it  was  he  who  let  out  his  services  for  its  performance ;  but 
the  Roman  jurists  generally  looked  at  the  work  itself  that  was  to  be 
done,  and  spoke  of  the  person  who  contracted  for  its  performance,  i.e. 
gave  it  out,  as  its  locator,  and  the  person  who  engaged  to  perform  or 
execute  it,  i.e.  took  it  in,  as  the  conductor.  The  price  of,  or  considera- 
tion for,  the  letting,  was  properly  called  merces,  sometimes  pretium  (D. 
xix.  2.  28.  2),  and,  in  the  case  of  the  letting  of  houses  or  land,  pensio  or 
reditus.  In  particular  contracts,  the  conductai'  had  special  names,  as 
the  hirer  of  a  house  was  called  inguilinus,  of  a  farm  colonus. 

The  duty  of  the  letter  was  to  guarantee  the  hirer  against  eviction, 
and  to  reimburse  him  for  any  useful  or  necessary  expenses  he  had 
incurred  ;  the  duty  of  the  hirer  was  to  take  care  as  a  bonus  paterfami- 
lias of  the  thing  hired  (see  paragr.  5),  to  give  up  the  thing  hired  at  the 
end  of  the  term  for  which  it  was  let,  and  to  pay  the  price  agreed  on. 

The  text  gives  us  the  names  of  the  personal  actions  which  belonged  to 
the  letter  and  the  hirer  respectively,  the  former  having  the  actio  locati, 
the  latter  the  actio  conducti.  But  actions  of  a  very  different  kind  were 
sometimes  connected  with  this  contract.  In  the  case  of  land  let  to  hire, 
certain  instruments  of  farming  and  other  property  of  the  hirer  were 
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held  as  a  security  for  the  payment  of  the  rent,  and  a  real  action,  termed 

the  actio  Serviana,  because  first  introducef]  by  the  xraetor  Sermus,  was 
g-iven  to  the  letter  to  enforce  his  right  to  these  things  in  case  of  non- 
payment of  the  rent ;  this  action  was  gradually  extended  in  its  effects, 
and  the  extended  action,  under  the  name  of  actio  quasir-Seruana,  was 
used  to  enforce  the  rights  of  a  creditor  over  anything  given  in  pledge. 
(See  Bk.  iv.  Tit.  6.  7.)  The  praetor,  too,  gave  an  interdict,  termed  the 
intenlictum  Salvianum,  by  which  the  letter  got  possession  of  things 
pledged  for  the  rent  of  land.     (See  Bk.  iv.  Tit.  15.  3.) 


1.  Et  qusE  supra  diximus,  si  alieno  ar- 
bitrio  pretium  promissiim  fuerit,  eadem 
et  de  locatione  et  conductione  dicta  esse 
intelligamus,  ei  alieno  arbitrio  merces 
permissa  fuerit.  Qua  de  causa,  si  ful- 
loni  polienda  curandave,  aut  sarcinatori 
sareienda  vestimenta  quis  dederit,  nulla 
statim  mercede  constituta,  sed  postea 
tantum  daturus  quantum  inter  eos  con- 
venerit,  non  proprie  locatio  et  conductio 
contrahi  intelligitur,  sed  eo  nomine  actio 
prsesci'iptis  verbis  datur. 


1.  What  we  have  said  above  of  a  sale 
in  which  the  price  is  to  be  fixed  by  the 
decision  of  a  third  person,  may  be  aj)- 
plied  to  the  contract  of  letting  to  hire,  if 
the  amount  to  be  paid  for  the  hire  is  left 
to  the  decision  of  a  third  person.  Ac- 
cordingly, if  any  one  gives  clothes  to  a 
fuller  to  be  cleaned,  or  to  a  tailor  to  be 
mended,  without  fixing  the  sum  to  be 
paid  for  their  work,  a  conti-act  of  letting 
to  hire  cannot  properly  be  said  to  be 
made ;  but  the  circumstances  furnish 
grounds  for  an  action  prCBscriptis  verbis. 


Gai.  iii.  143 ;  D.  xix.  2.  25,  pr. 

Qua  de  causa,  i.e.  '  the  price  ought  to  be  determined,  and  therefore,* 
etc. ;  the  passage  is  taken  rather  unconnectedly  out  of  Gains. 

Actio  prcescriptis  ve)'bis.  (See  note  on  Tit.  13.  pr.)  Or  an  actio  man- 
dati  might  be  brought.     (Tit.  26.  13.) 


2.  Prsetei-ea,  sicut  vulgo  quserebatur, 
an  permutatis  rebus  emptio  et  venditio 
cantrahitur,  ita  quseri  solebat  de  loca- 
tione et  conductione,  si  forte  i-em  aliquam 
tibi  utendam  sive  fruendam  quis  dederit, 
et  invicem  a  te  aliam  rem  utendam  sive 
fruendam  acceperit.  Et  placuit  non  esse 
locationem  et  condiictionem,  sed  propri- 
um  genus  esse  contractus  :  velutisi,  cum 
unum  bovem  quis  haberet  et  vicinus 
ejus  unum,  placuerit,  inter  eos  \\i  per 
denos  dies  invicem  boves  commodarent 
ut  opus  facerent,  et  apud  alteriim  bos 
periit,  neque  locati  vel  conduct!  neque 
commodati  competit  actio,  quia  non  fuit 
gratuitum  commodatum  ;  verum  prae- 
scriptis  verbis  agendum  est. 


Gai.  iii.  144  ; 


2.  Moreover,  just  as  the  question  was 
often  asked  whether  a  contract  of  sale 
was  formed  by  exchange,  a  similar  ques- 
tion arose  with  i-espect  to  the  contract  of 
letting  to  hire,  in  case  any  one  gave  you 
a  thing  to  use  or  take  the  fruits  of.  and 
in  return  received  from  you  something 
else  of  which  he  was  to  have  the  fruits 
or  use.  It  has  been  decided  that  this  is 
not  a  contract  of  letting  to  hire,  but  a 
distinct  kind  of  contract.  For  example, 
if  two  neighbors  have  each  an  ox,  and 
agree  each  to  lend  the  other  his  ox  for 
ten  days  to  make  use  of,  and  one  of  the 
oxen  dies  while  in  the  care  of  the  person 
to  whom  it  does  not  belong,  theie  will 
not  be  an  action  locati,  or  conducti,  or 
commodati.,  since  the  loan  was  not  gratui- 
tous, but  an  action  prCBscriptis  verbis. 
D.  xix.  5.  17.  3. 
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3.  Adeo  autem  familiaHtatem  aliquam 
inter  se  habere  videntur  emptio  et  ven- 
ditio,  item  locatio  et  conductio,  ut  in  qui- 
busdam  causis  queri  soleat,  utmm  emp- 
tio et  venditio  contrahatur,  an  locatio  et 
conductio  :  ut  ecce  de  praediis  quae  per- 
petuo  quibusdam  fruenda  traduntur,  id 
est,  ut  quamdiu  pensio  sive  reditus  i>ro 
tiis  domino  prsestetur,  neque  ipsi  con- 
ductori  neque  heredi  ejus,  cuive  conciuc- 
tor  heresve  ejus  id  prsedium  vendidevit 
aut  donaverit  aut  dotis  nomine  dederit, 
aliove  quoquo  modo  alienaverit,  auferre 
liceat.  Sed  talis  contractus  quia  inter 
veteres  dubitabatur,  et  a  quibusdam  lo- 
catio, a  quibusdam  venditio  existimaba- 
tur,  lex  Zenoniana  lata  est,  quae  empliy- 
teuseos  contractus  propriam  statuit  na- 
turam,  neque  ad  locationem  neque  ad 
venditionem  inclinantem,  sed  suis  pac- 
tionibus  fulciendam.  Et  si  quidem  ali- 
quid  pactum  fuerit,  hoc  ita  obtinere  ac 
si  natura  talis  esset  contractus  :  sin  au- 
tem nihil  de  periculo  rei  fuei-it  pactum, 
tunc  si  quidem  totius  rei  inteiitus  acces- 
serit,  ad  dominum  super  hoc  redundare 
periculum  ;  sin  particularis,  ad  emphy- 
teuticarium  hujusmodi  damnum  venii-e. 
'Quo  jure  utimur. 


3.  Contracts  of  sale  and  of  letting:  to 
hire  are  so  nearly  connected,  that  in 
some  cases  it  is  questioned  whether  the 
contract  is  one  or  the  other.  For  instance, 
when  lands  are  delivei-ed  over  to  be  en- 
joyed for  ever,  that  is,  that  as  long-  as 
the  rent  is  paid  for  the  land  to  the  o\vner, 
he  cannot  take  away  the  land  from  the 
hirer  or  his  heii",  or  any  one  to  whom  the 
hirer  or  his  heir  has  sold,  or  given,  oi 
made  a  dowry  of  the  land.  As  the  an- 
cients wei-e  in  doubt  as  to  this  contract, 
some  regarding  it  as  a  letting  to  hire, 
and  some  as  a  sale,  the  constitution  of 
Zeno  was  made,  which  declared  that  the 
contract  of  emphyteusis  was  of  a  special 
nature,  and  was  not  to  be  confounded 
either  with  letting  to  hire  or  with  sale, 
but  rested  upon  its  own  peculiar  agree- 
ments ;  and  that  if  any  special  agree- 
ment was  made,  it  was  to  be  observed 
as  if  to  have  such  an  agreement  was  part 
of  the  nature  of  the  contract ;  but  if  no 
agreement  was  made  as  to  the  i-isks  the 
thing  might  undergo,  the  I'isk  of  a  total 
loss  should  fall  upon  the  owner,  and  the 
detriment  of  a  partial  loss  upon  the  occu- 
pier ;  and  this  we  still  wish  to  be  con- 
sidered the  law. 


Gai.  iii.  145;  C.  iv.  66.  1. 

We  have  already  given  an  account  of  emphyteusis  in  the  note  to  Bk. 
ii.  Tit.  5.  6. 

The  law  would  naturally  contemplate  the  contract  under  which  the 
emphyteuta  entered  as  a  locatio-conductio ;  hut  the  dominus  seemed  to 
have  parted  with  so  much  of  his  interest,  that  it  appeared  doubtful 
whether  it  ought  not  rather  to  be  considered  as  a  sale.  Zeno  enacted 
that  it  should  be  regarded  as  a  separate  form  of  contract. 


4.  Item  quseritur,  si  cum  aurifice 
Titius  convenerit  ut  is  ex  auro  suo  certi 
ponderis  certseque  formae  anulos  ei  face- 
ret,  et  acciiieret  verbi  gratia  aureos  de- 
cem,  utrum  emptio  et  venditio  contrahi 
videatur,  an  locatio  et  conductio  ?  Cas- 
sius  ait,  matei'ise  quidem  emptionem  et 
venditionem  contrahi,  operae  autem  Lk-r- 
lioneni  et  conductionem  ;  sed  placuit  tan- 
tum  emptionem  et  venditionem  contrahi 
Quod  si  suum  aurum  Titius  dederit  mer- 


4.  It  is  also  questioned  whether,  when 
Titius  has  agreed  with  a  goldsmith  to 
make  him  rings  of  a  certain  weight  and 
pattern,  out  of  gold  belonging  to  the 
goldsmith  himself,  the  goldsmith  to  re- 
ceive, for  example,  ten  aurd-,  whethei- 
the  contract  is  one  of  sale  or  letting  to 
hire.  Cassius  says  that  there  is  a  sale 
of  the  material,  and  a  letting  to  hire  of 
the  goldsmith's  work ;  but  it  has  been 
decided  that  there  is  only  a  contract  of 
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cede  pro  opera  constituta,  (labium  non     sale.     If  Titius  gives   the  gold,  and  a 
est  (luin  locatio  et  conductio  sit.  sum  is  agreed  on  to  V>e  paid  for  the  work, 

thei-e  is  no  doubt  that  the  contract  is 
then  tne  of  letting  to  hire. 

Gai.  iii.  147. 

5.  Conductor  omnia  secundum  legem  5.  The  hirer  ought  to  do  everything 
conductionis  facei-e  debet ;  et  si  quid  in  according  to  the  terms  of  his  hii-ing,  and 
lege  prtetei-missum  fuerit,  id  ex  bono  et  if  anything  has  been  omitted  in  these 
fe(iuo  debet  praestare.  Qui  pro  usu  aut  terms,  he  ought  to  supply  it  according 
vestimentornm  aut  argenti  aut  jumenti  to  the  rules  of  equity.  He  who  has  given 
mercedem  aut  dedit  aut  proraisit,  ab  eo  or  promised  a  sum  for  the  hire  of  clothes 
custodia  talis  desideratur,  qualem  dili-  or  silver,  or  a  beast  of  burden,  is  re- 
gentissimus  paterfamilias  suis  rebus  ad-  quii-ed  to  bestow  as  great  care  on  the 
liibet :  quam  si  priiestiterit,  et  aliquo  casu  safe  custody  of  the  thing  he  hires  as  the 
rem  amiserit,  de  i-estituenda  ea  non  most  careful  father  of  a  family  bestows 
tenebitui'.  on  the  custody  of  his  own  property.     If 

he  bestows  such  care,  but  loses  the  thing 
through  some  accident,  he  is  not  bound 
to  restore  it. 
D.  xix.  1.  25.  3.  7. 

The  distinction  here  between  the  cases  of  a  sale  and  of  a  letting  on 
hire  is  to  be  noticed.  Here  the  risk  of  fortuitous  loss  is  with  the  owner, 
i.e.  the  locator,  in  accordance  with  the  general  rule;  but  in  sale  the 
risk  of  fortuitous  loss  is  not  with  the  owner,  the  seller,  but  with  the 
buyer. 

6.  Mortuo  conductore  intra  tempora  6.  If  the  hii-er  dies  during  the  time  of 
conductionis,  heres  ejus  eodem  jure  in  his  hiring,  his  heir  succeeds  to  all  the 
conductione  succedit.  rights  given  him  by  the  contract. 

C.  iv.  65. 10. 

And  the  same  may  be  said  of  the  locator ;  but  in  a  hcatio-conductio 
of  personal  services  or  of  a  thing  to  be  done  by  a  special  person,  the 
death  of  the  person  who  let  out  his  services  terminated  the  contract. 

The  contract,  in  the  case  of  a  hcatio-conductio  rei,  was  also  terminated 
by  the  sale  of  the  thing  hired.  The  buyer  was  not  considered  bound 
by  the  contract.  Emptori  fundi  non  necesse  est  stare  colonum  cui  prior 
dominus  locavit ;  nisi  ea  lege  emit  (C.  iv.  65.  9);  but  the  conductor  could 
demand  compensation  from  the  locator.  The  contract  ceasing  if  the 
thing  was  sold  serves  clearly  to  distinguish  the  interest  of  the  conductor 
from  a  usufruct.  The  conductor'  had  no  real  interest  in  the  thing,  but 
only  a  personal  right  against  the  locator,  while  the  usufructuary  had  a 
servitude,  i.e.  a  real  right,  in  the  thing.  The  whole  of  the  thing  over 
which  the  usufruct  extended  could  not  be  sold,  because  part  of  it, 
namely  the  usufruct,  had  already  been  parted  w^th. 

The  contract  was  also  terminated  if  the  rent  was  two  years  in  arrear 
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(D.  xix.  2.  54.  1) ;  if  the  conductor'  grossly  misused  the  thing  hired  (C. 
iv.  65.  3) ;  if  the  locator  had  indispensable  need  of  it,  si  jyi^opriis  usibus 
doniinus  earn  necessariam  esse  prohavent  (C.  ib.) ;  or  if  the  conductor  was 
prevented  from  getting  benefit  from  it,  as  by  armed  force.  (D.  xix. 
2.  13.  7.) 


Tit.  XXV.     DE  SOCIETATE. 

Societatem    coire    solemus   aut   toto-        A  partnership  is  formed  either  of  the 

rum  bonorum,   quam  Crseci  specialiter  whole  goods  of  the  contracting  parties, 

KOLvoirpa^iav  appellant,  aut  unius  olicujus  to  which  the  Greeks   give   the   special 

negotiationis,  veluti  mancipiorum  emen-  name  of  KoivoTrpa^i.a,  or  for  some  parti- 

dorum  vendendorumque,  aut  olei,  vini  cular  business,  as  the  sale  or  purchase 

frumenti  emendi  vendendique.  of  slaves,  wine,  oil,  or  wheat. 

Gai.  iii.  148. 


The  text,  borrowed  from  Gains  (iii.  148),  gives  the  general  division 
of  partnerships  into  two  classes  according  as  they  are  universal  or  par- 
ticular. In  the  Digest  we  have  a  further  division  by  distinguishing 
five  kinds  of  partnership.     (D.  xvii.  2.  5.) 

1.  Societas  universo^'um  bonorum,  in  which  everything  belonging  or 
accruing  in  any  way  to  each  partner  is  held  in  common.  (D.  xvii.  2. 
1.  1.)  Here  the  property  belonging  to  each  partner  at  the  time  when 
the  partnership  was  formed  became  the  property  of  all,  without  delivery. 
(D.  xvii.  2.  1.  1.) 

2.  Societas  universorum  quce  ex  qucestu  veniunt,  i.e.  of  all  things  which 
are  gained  or  acquired  by  each  partner  through  business  transactions ; 
but  not  of  things  belonging  or  accruing  in  other  ways,  such  as  inheri- 
tances or  legacies. 

3.  Societas  negotiaiionis  olicujus,  formed  to  carry  on  a  particular 
business. 

4.  Societas  tectigalis,  formed  to  carry  on  the  farming  of  public  rev- 
enues— a  mere  branch  of  the  last,  but  subject  to  special  rules.  (D. 
xvii.  2.  5.) 

5.  Societas  rei  unius,  when  one  or  more  particular  things  are  held  in 
common. 


1.  Et  quidem  si  nihil  de  partibus  lucri  I.  Unless  the  proportions  of  gain  and 

et  damni  nominatim  convenerit,  sequales  loss  have  been  specially  agreed  on,  the 

scilicet  partes  et  in  lucro  et  in  damno  shares  of  gain  and  loss  are  equal.     If 

spectantur.      Quod  si  expressse  fuerint  they  have  been  agreed  on,  effect  ought 

partes,    ha   sei'\'an   debent  ;    nee  enim  to  be  given  to  the  agreement,  for,  indeed, 

unquam  dubiumfuit  quin  valeat  conven-  the  validity  of  the  agreement  has  never 

tio,  si  duo  inter  se  pacti  sunt  ut  ad  unum  been  questioned,  if  two  partners  have 
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quidem  duae  partes  et  lucri  et  damni 
pertineant,  ad  aliuni  tertia. 


agreed  that  twf>-thir<lK  of  the  gain  and 
loss  should  belong-  U)  the  one,  and  one- 
third  to  the  othei-. 


Gai.  iii.  mo. 

^quales  partes,  i.e.  one  equal  share  of  the  whole,  not  proportional  to 
what  each  contributes. 


2.  De  ilia  sane  conventione  qusesitum 
est,  si  Titius  et  Seius  inter  se  pacti  sunt 
ut  ad  Titium  lucri  dua;  partes  perti- 
neant, damni  tertia,  ad  Seium  duse 
partes  damni,  lucri  tertia,  an  i-ata  debeal 
haberi  conventio  ?  Quintua  Mutius  con- 
tra naturani  societatis  talem  pactionem 
esse  existimavit,  et  ob  id  non  esse  ratam 
habendam.  Servius  Sulpitius,  cujus 
sententia  praevaluit,  contra  sensit,  quia 
ea3pe  quorumdam  ita  pretiosa  est  opera 
in  societate,  ut  eos  justum  sit  conditione 
meliore  in  societatem  admitti :  nam  et 
ita  coiri  posse  societatem  non  dubitatur, 
ut  altei-  pecuniam  conferat,  alter  non  con- 
fei-at,  et  tamen  lucrum  inter  eos  com- 
mune sit,  quia  ssepe  opera  alicujus  pro 
pecunia  valet.  Et  adeo  contra  Quinti 
Mutii  sententiam  obtinuit,  ut  illud  quo- 
que  constiterit  posse  conveniri,  ut  quis 
lucri  partem  ferat,  damno  non  teneatur ; 
quod  et  ipsum  Servius  convenienter  sibi 
existimavit.  Quod  tamen  ita  intelligi 
oportet,  ut  si  in  aliqua  re  lucrum,  in 
aliqua  damnum  allatum  sit,  compensa- 
tione  facta  solum  quod  superest  intelli- 
gatui"  lucri  esse. 


Gai.  iii.  149 ; 


2.  But  doubts  have  been  raised  a?  to 
the  following  agreement.  Supposing 
Titius  and  Seius  have  agreed  that  two- 
thirds  of  the  profit  and  one-third  of  the 
loss  shall  belong  to  Titius,  and  two-thirfls 
of  the  loss  and  one-thii-d  of  the  jir^iHt 
shall  belong  to  Seius,  ought  such  an 
agreement  to  be  valid?  Quintus  Mutius 
considered  it  as  contrary  to  the  nature 
of  partnership,  and  as  therefoi-e  not  to 
be  held  valid.  Servius  Sulpitius,  on  the 
contrai-y,  whose  opinion  has  prevailed, 
thought  it  valid,  as  frequently  the  servi- 
ces of  particular  pai-tners  are  so  valuable 
tnat  it  is  just  to  give  them  advantages 
in  the  terms  of  the  partnei-ship.  There 
can  be  no  doubt  that  a  partnership  may 
be  formed  on  the  tei-ms  of  one  partner 
contributing  money,  and  of  the  other  not 
contributing,  while  yet  the  jirofit  is  com- 
mon to  both,  as  often  a  man's  labor  is 
equivalent  to  money.  The  opinion, 
therefoi-e,  contrary  to  that  of  Quintua 
Mutius,  has  prevailed,  and  it  is  admitted 
that  by  special  agreement  a  partner  may 
share  the  profit,  and  yet  not  be  respon- 
sible for  the  loss,  as  Servius  consistently 
held.  This  must  be  undei-stood  as 
meaning  that,  if  there  is  profit  on  one 
transaction  and  loss  on  another,  the  ac- 
counts must  be  balanced,  and  only  the 
net  profit  be  i-eckoned  as  profit. 
D.  xvii.  2.  30. 


A  partnership  in  which  one  partner  was  totally  excluded  from  gain 
was  void.  The  jurists  call  it  a  leonina  societas,  as  the  other  partner 
would  have  the  lion's  share.     (D.  xvii.  2.  29.  1.) 

With  respect  to  the  power  of  one  partner  to  bind  another,  a  point 
not  touched  on  by  Justinian,  we  may  observe  that  as  between  the 
partners  themselves,  any  one  who  acted  in  behalf  of  the  rest  was  their 
mandatary,  and,  beyond  acts  of  pure  administration  of  their  affairs, 
could  only  be  empowered  to  act  by  their  express  desire  {maiidatum). 
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If  he  were  so  empowered,  he  had  an  action  against  them  for  all  ex- 
penses and  losses  he  incurred,  and  was  bound  to  account  to  them  for 
the  profits.  With  regard  to  third  persons,  as  the  Roman  law,  strictly 
speaking,  took  no  notice  of  any  one  who  was  not  a  party  to  the  particu- 
lar contract,  they  could  not  sue,  or  be  sued  by,  the  remaining  partners, 
who  w^ere  not  parties.  The  praetor,  however,  allowed  the  remaining 
partners  to  sue  if  they  had  no  other  means  of  protecting  their  interests 
(D.  xiv.  3.  1,  2) ;  and  the  stranger  to  sue,  if  the  partners  had  benefited 
by  the  contract.     (D.  xvii.  2.  82.) 


3.  Iliad  expeditiim  est,  si  in  una  causa 
pars  fvierit  expressa,  veluti  in  solo  lucro 
vel  in  solo  damno,  in  altera  vero  omissa, 
in  eo  quoque  quod  praetermissuira  est, 
eamdem  paa'tem,  servari. 


3.  Of  course  if  tbe  shai-e  on  one  side 
only  is  expressly  agreed  on,  as  on  the 
side  of  proiit  only,  or  on  that  of  loss  only, 
the  same  share  is  to  be  considered  as 
held  OB  the  side  of  which  no  mention  is 
made. 


Gai.  iii.  150. 


4.  Manet  autera  societas  eousque 
donee  in  eodem  consensu  perseveraver- 
int ;  at  cum  aliquis  renuntiaverit  socie- 
tati,  soivitur  societas.  Se<i  plane  si  quis 
callide  in  hoc  i-enuntiaverit  societati,  ut 
obven:«-ns  aliquod  lucrviosa,  soliss  habeat : 
veluti  si  totorum  bonorimai  socius,  cum 
a,b  aliq^K)  hieres  esset  i-elictus,  in  hoc  i-e- 
nuntiaverit  societati  ut  bereditateni  sol'eis 
lucrifaceret,  cog^tur  hoc  lucinsro  eona- 
municai-e  ;  si  quid  veiro  lacrifaciat  quod 
noa  captaverit^  ad  ipsum  solum  pei'tinet. 
Ei  vei-o  cui  renuntiatum  est,  quicquid 
omniiio  post  renuntiatam  societatem,  ac- 
quiiitiu-,  soli conceditiii\ 


4.  A  partnership  continues  as  long  as 
tbe  partners  continue  to  agree  that  it 
shall  do  so ;  but  if  any  one  partner  re- 
nounces the  partnei'shajT',  then  the  part- 
B-ership  is  dissolved.  If,  however,  he 
Qiakes  this  renunciation  -witli  a  secret 
motive,  such  as  tliat  be  laay  alone  enjoy 
a  gain  which  he  knows  awaits  him  ;  as, 
for  instance,  if  an  inheritance  has  been 
left  to  a  member  of  a  partnei-ship  em- 
bracing ail  the  property  of  each  of  the 
partnei-s,  and  he  renoimees  tbe  partner- 
ship to  enjoy  alone  tbe  advantage  of  au 
ii3heiitanc«  S&ft  Mm  ;  he  Is  ctiiaipeBed  to 
share  this  source  of  g'ain  with  his  part- 
ners. But  if  h.e  gains  anytiiing  without; 
sueb  previous  design,  \e  alone  pi-oiats  by- 
it:  white  the  pei'tner  who  has  i-ec&iveiJ 
liis  renunciation  acquii*es  alone  all  i\vjJz 
falls  to  him  subsequently. 

G^Ai.  iii.  152. 

The  eo-ntraet  of  partnership  may  have  different  modifieatiojas.  It 
may  be  made  during  or  from  a  certain  time,  or  conditionally.  (D.  xvii. 
2.  1.)  But  there  can  b&  no  partnership  to  last  forever-,  as  no  ©ne^  caib 
be  forced  to  remain  a  partner  against  Ms  will.  (D.  xvii.  2.  70u)  Any 
partner  may  renounce,  i.e.  withdraw,  when  he  pleases. 

The  remaining  paragi*aphs  of  this  Title  treat  cf  the  modes  in  wkich 
the  partnership  may  be  dissolved.  Ulpian,  emimeratiiig  the  causes 
of  the  dissolution  o-f  partnerships,  says,  '  Societas  solvitur  ex  pei'sonis,.  ex 
rebrti^,  ex  -^dunlole^  ex  OjcUouc.'     (D.  xvii.  2.  63.  10.)     Ex  personis^  when 
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4.") 


one  of  the  parties  is  dead  or  incapacitated,  as  by  confiscation  (publica- 
tio)  of  goods,  when  the  treasury  succeeds  to  his  peraomx  (paragr.  7) ;  ex 
rebus,  when  the  purpose  of  the  partnership  is  effected,  or  its  suVjject- 
matter  has  ceased  to  exist,  as  in  the  case  of  cession  of  goods  (paragr. 
8) ;  ex  voluntate,  when  one  partner  wishes  to  withdraw ;  and  ex  actione, 
when  one  partner  compels  a  dissolution  of  partnership  by  action.  We 
may  add  ex  tempore,  if  the  partnership  was  otily  temporary. 


5.  Solvitur  adhuc  societas  etiam  morte 
socii,  quia  qui  societatem  contrahit,  cer- 
tain personam  sibi  eleg-it.  Sed  et  si  con- 
sensu plurium  societas  conti-acta  sit, 
morte  unius  socii  solvitur,  etsi  x^lures 
supersint,  nisi  in  coeunda  societate  aliter 
convenerit. 


5.  A  partnerehip  is  also  dissolved  by 
the  death  of  a  partner,  as  he  who  entei-s 
into  a  partnership  chooses  a  particular 
person  to  whom  he  binds  himself.  And 
even  if  there  are  more  than  two  pa)-tnei'P, 
the  death  of  any  one  dissolves  the  pai-t- 
nership  although  moi-e  than  one  sui'vive, 
unless  on  the  formation  of  the  partner- 
ship it  has  been  otherwise  agreed. 


Gai.  iii.  152 ;  D.  xvii.  2.  65.  9. 

Although,  in  forming  the  partnership,  the  parties  might  agree  that, 
if  any  one  ceased  to  be  a  partner,  the  rest  should  still  continue  partners, 
or,  to  speak  more  accurately,  should  immediately  and  without  fresh 
agreement  form  a  new  partnership,  yet  no  one  could  validly  make  it 
part  of  the  contract  that  his  heirs  should,  on  his  death,  be  admitted 
partners  (D.  xvii.  2.  59),  the  contract  being  personal.  There  Avas 
an  exception  made  to  this  rule  in  the  case  of  societates  vectigales. 
(D.  xvii.  2.  59.) 

6.  Item  si  alicujus  rei  contracta  socie-  6.  If  the  partnership  has  been  formed 
tas  sit,  et  finis  negotio  impositus  est,  for  a  single  transaction,  when  the  tran- 
tinitur  societas.  saction  is  completed,  the  partnership  L^ 

ended. 

D.  xvii.  2.  65.  10. 


7.  Publicatione  quoque  distrahi  socie- 
tatem manifestum  est,  scilicet  si  universa 
bona  socii  publicentur ;  nam  cum  in  ejus 
locus  alius  succedat,  pro  mortuo  habetur. 


7.  It  is  evident,  also,  that  a  pai-tner- 
ship  is  dissolved  by  the  confiscation 
of  all  the  jiroperty  of  a  partner ;  for 
this  partner,  as  he  is  replaced  by  a  suc- 
cessor, is  considered  dead. 


D.  xvii.  2.  65.  12. 


8.  Item  si  quis  ex  sociis  mole  debiti 
pi'segravatus  bonis  suis  cesserit,  et  ideo 
propter  publica  ant  privata  debita  sub- 
stantia ejus  veneat,  solvitur  societas ; 
sed  hoc  casu,  si  adhuc  consentiant  in  so- 
cietatem, nova  videtur  incipere  societas. 


Gai.  iii. 


8.  So,  too,  if  one  of  the  partners, 
borne  dowTi  by  the  weight  of  his  debts, 
makes  a  cession  of  his  goods,  and  his 
property  is  therefore  sold  to  satisfy  his 
debts,  public  or  private,  the  partnei^ship 
is  dissolved.  But  in  this  case,  if  the  par- 
ties ag]-ee  still  to  continue  partners,  a 
new  pai'tnei-ship  would  seem  to  be  beguu. 

158,  154. 
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The  persona  of  an  individual  might,  we  know,  be  destroyed  even  in 
his  lifetime  and  passed  on  to  a  successor,  as,  for  instance,  by  the  max- 
ima  and  media  capitis  deminutio,  and  by  the  puhlicatio  or  confiscation  of 
all  the  goods  of  the  deminutus,  which  was  one  of  their  consequences, 
so  that  the  fiscus  was  his  successor  (D.  xlviii.  20.  1),  or  by  the  sale  of 
his  property  in  the  mass,  either  for  the  profit  of  the  treasury  in  the 
case  of  criminals  {sectio  bonorum,  the  old  form  of  publicatio),  or  of 
private  individuals  in  certain  cases  of  insolvency  {einptio  bonorum),  or 
when  he  had  made  a  cessio  bonorum  under  the  lex  Julia.  (See  Tit.  12 
of  this  Book.)  In  the  time  of  Justinian  sales  in  one  mass  of  a  whole 
patrimony  were  obsolete,  and  therefore  confiscation  {publicatio),  when 
the  fiscus  was  the  successor,  and  cessio  bonorum  are  alone  mentioned 
here ;  the  latter,  however,  as  taking  away  the  fortune  of  the  partner, 
and  not  as  destroying  his  persona. 

Of  course  the  partnership  might  be  immediately  renewed  with  the 
partner  whose  goods  had  been  confiscated  or  ceded  to  creditors,  if  the 
other  partners  were  willing  to  enter  into  what  was  really  a  new  part- 
nership, as  it  might  if  the  partner  had  lost  his'  civitas  by  the  media 
deminutio;  for  partnership,  being  a  contract  of  the  jtts  gentium,  could 
be  formed  with  a  stranger.  The  minima  capitis  deminutio  did  not  cause 
a  dissolution  of  the  partnership,  and  a  person  arrogated  or  emanci- 
pated still  remained  a  partner.  (D.  xvii.  2.  65.  11.)  (Poste's  Gaius, 
348.)  (Gai.  iii.  154.)  The  arrogator,  however,  did  not  become  a  part- 
ner, as  a  new  partner  could  not  be  introduced  without  the  consent  of 
the  others.  Societas,  qusmadmodum  ad  heredes  socii  non  transit,  ita  nee 
ad  arrogatoi'um,  ne  alioguin  invitus  quis  socius  efficiatur  cut  non  vult.  (D. 
xvii.  2.  65.  11.) 

9.  Socius  socio  utrum  eo  nomine   tan-  9.  It  has  been  questioned  whether  one 

turn  teneatur  pro  socio  actione,  si   quid  pai-tner  can   be    made    answerable    to 

dolo  commisserit,   sicut  is    qui   deponi  another  by  the  action  pro  socio,  if  he  has 

apud  se  passus  est,  an  etiam  culpae,  id  been  guilty  of  malicious  wrong-,  as  a  de- 

est  desidise  atque  negligentiae  nomine,  positary  is,   or  whether  also  for  a  fault, 

qusesitum  est :    pi-sevaluit  tamen  etiam  that  is,  for  carelessness  and  negligence, 

culpse  nomine  teneri  eum.    Culpa  autem  The  opinion  has  prevailed  that  he  is  also 

non  ad  exactissimam   diligentiam  diri-  answerable  for  a  fault,  but  the  fault  is 

genda  est:  sufficit  enim  talem  diligentiam  not  to  be  measured  by  a  standard  of  the 

in  communibus  rebus  adhibere  socium,  most  perfect  carefulness  possible.     It  is 

qualem  suis  rebus  adhibere  solet ;  nam  sufficient  that  he  should  be  as  careful  of 

qui  pamm  diligentem  socium  sibi   as-  things  belonging  to  the  parnership  as  he 

Bumit,  de  se  queri  debet.  is  of  his  own  property.  For  he  who  ac- 
cepts as  partner  a  person  of  careless  hab- 
its, has  only  himself  to  blame. 

D.  xvii.  2.  72. 

Societas  jus  guodammodo  fraternitatis  in  se  habet.  (D.  xvii.  2.  63.) 
Hence,  while  each  partner  had,  if  sued,  an  allowance  (termed  the  ben- 
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eflcium  competentiaa)  made  for  him,  and  was  only  held  resporisiV^le  to  the 
extent  of  his  means,  yet,  on  the  other  hand,  if  he  was  condemned  in 
an  action  pro  socio,  he  was  marked  with  infamy.  (D.  xvii.  2.  03,  jjr.  1- 
3:  D.  iii.  2.  1.) 

The  action  pro  socio  was  the  remedy  in  almost  every  case  that  could 
arise  between  partners.  It  was  employed,  for  instance,  to  enforce  ac- 
counts, to  get  compensation  for  losses,  and  to  dissolve  the  partnership. 
If  any  partner  was  guilty  of  a  delict  against  his  partners,  such  as  theft, 
he  would  be  made  amenable  by  such  actions  as  the  actio  furti,  vi  bontt- 
rum  raptorurti,  or  legis  Aquilice  of  which  we  read  in  the  Fourth  Book. 
There  was  also  another  action  incident  to  partnerships,  called  the  actio 
communi  dividundo,  which  was  brought  to  procure  a  partition,  by  the 
judex,  of  the  common  property.     (See  Introd.  sec.  103.) 


Tit.  XXVI.     DE   MANDATO. 

Mandatumcontrahiturquinquemodis:  The  contract  of  mandate  is  formed  in 
eive  sua  tantum  gratia  aliquis  tibi  man-  five  modes  ;  according  as  a  mandator 
det,  sive  sua  et  tua,  sive  aliena  tantum,  gives  you  a  mandate  for  his  l:)enetit  only, 
sive  sua  et  aliena,  sive  tua  et  aliena  ;  at  or  for  his  benefit  and  for  yours ;  or  for 
si  tua  tantum  gratia  man  datum  sit,  su-  the  benefit  of  a  third  person  only,  or  for 
pervacuum  est,  et  ob  id  nulla  obligatio  his  benefit  and  that  of  a  third  pei-son,  or 
nee  mandati  inter  vos  actio  nascitui*.  for  your  benefit  and  that  of  a  third  pereon. 

A  mandate  made  for  your  benefit  only  is 
useless,  and  does  not  produce  between 
you  any  obligation  or  action  mandati. 

D.  xvii.  1.  2. 

In  the  theory  of  Roman  law  one  person  could  not  represent  another. 
The  person  who  actually  made  the  contract,  who  uttered  the  bind- 
ing words,  or  went  through  the  binding  formalities,  was  the  only 
legal  contractor ;  he  alone  could  sue  and  be  sued.  The  law  would 
not  take  notice  that  it  was  really  in  behalf  of  another  that  he  made 
the  contract. 

But  a  friend  on  whom  reliance  could  be  placed  might  be  persuaded 
to  make  the  contract  in  his  own  name.  Honor  and  friendship  wonld 
then  effect  what  the  law  would  not  compel.  This  friend  would  give  up 
all  that  he  gained  by  the  contract  to  the  person  at  whose  request  he 
entered  into  it.  The  promise  to  perform  this  act  of  friendship  was 
given,  in  the  old  times  of  Roman  manners,  with  an  appropriate  for- 
mality. The  person  really  interested  took  the  friend  by  the  right 
hand,  and  told  him  that  he  placed  in  his  hand  the  trust  he  was  anx- 
ious to  have  discharged.     The  trust,  or  commission  itself,  was  hence 
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called  mandatum  {manudatum).     Plautus  thus  describes  the  ceremony 
{Captiv.  ii.  3) : 

Tynd. — Hcoc  per  dexteram  tuam,  te  dextera  retinens  manu, 
Obsecro,  infidelior  milii  ne  fuas.,  quant  ego  sum  tibi. 
Tu  hoc  age,  tu  mihi  herus  nunc  es,  tu  patronus,  tu  pater, 
Tibi  commendo  spes  opesgus  7neas. 

Ph. — Mandavisti  satis. 

The  execution  of  a  mandatum  was  thus  a  discharge  of  an  office  of 
friendship.  Originem  ex  officio  atque  amicitia  trahit.  (D.  xvii.  1.  1.  4.) 
And  it  never  lost  the  traces  of  its  origin.  It  was  always  necessarily 
gratuitous ;  the  mandatarius,  i.e.  the  person  charged  with  the  manda- 
tum, was  obliged  to  bestow  on  it  the  care  of  the  most  diligent  paterfa- 
milias (C.  iv.  35.  13),  and  if  he  failed  to  discharge  the  trust,  and  was 
condemned  in  an  actio  mandati,  he  was  stamped  with  infamy.     (D.  iii, . 

2.  1.)  (Introd.  sec.  48.) 

When  the  introduction  of  the  praetorian  system  furnished  a  method 
by  which  every  equitable  claim  could  be  enforced,  friends  who  entered 
into  such  an  agi-eement  were  obliged  to  discharge  their  reciprocal 
duties.  The  prcetor,  by  the  actio  mandati  directa  given  to  the  manda- 
tor, compelled  the  mandatarius  to  account  for  all  he  received,  and  to 
pay  over  the  profits,  and  by  the  ccctio  mandati  contraria  given  to  the 
mandatarius,  compelled  the  mandator  (i.e.  the  person  who  requested  the 
favor)  to  reimburse,  with  interest,  the  mandatarius  for  all  expenses  in- 
ouiTed,  to  indemnify  him  for  all  losses,  and  to  free  him  from  all  obliga- 
tions contracted  in  the  execution  of  the  mandate. 

The  prjetorian  law  went  a  great  step  further,  by  allowing  the  man- 
dator to  bring  equitable  actions  against,  and  to  be  sued,  by  the  third 
party,  wdth  whom  the  mandatarius  contracted.  First  as  to  the  actions 
brought  by  the  mandator.  Whatever  direct  actions  the  mandatarius 
would  properly  have  brought  or  was  liable  to,  the  mandator  was  allowed 
to  bring  in  the  shape  of  actiones  utiles ;  and  if  the  mandator  sued  or 
intended  to  sue,  the  mandatarius  could  not  sue.  As.,  for  instance, 
where  the  mandatarius  would  have  brought  a  condictio,  or  an  actio  empti 
or  venditi,  the  mandator  was  allowed  to  bring  a  condictio  utilis,  or  an  actio 
ntilis  empti  or  venditi.  (D.  xix.  1. 13.  25.)  In  the  case  of  a  special  man- 
date, these  actions  were  allowed  as  of  course ;  in  the  case  of  a  general 
mandate,  when  only  the  mandator  had  no  other  way  of  protecting  his 
interests,  a  mandate  being  termed  special  when  one  man  charged 
another  with  the  execution  of  one  or  more  particular  things,  and  gen- 
eral when  he  asked  him  to  represent  him  in  all  his  affairs.     (D.  xiv. 

3.  2.) 

Secondly  as  to  actions  brought  against  the  mandator.     There  .wei'e 
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some  acts,  of  a  solemn  character,  in  which  one  citizen  could,  at  no  time 
of  Roman  law,  act  for  another,  such  as  bring-ing  any  of  the  lofjin  (jdU/nes, 
mancipation,  making  testaments,  or  the  cretlo  or  aditio  of  an  inheritance. 
Nor  did  the  civil  law  ever  permit  any  one,  except  a  son  or  a  slave  (Tit. 
28),  to  contract  for  another  so  as  to  make  the  person  for  whom  he  con- 
tracted directly  responsible  or  directly  able  to  sue  on  the  obligation. 
But  the  praetorian  system  gradually  recognized  the  intervention  of  an 
agent.  A  cognltor,  i.e.  a  person  authorized  formally  to  conduct  a  suit, 
was  allowed  to  act  on  behalf  of  the  plaintiff  or  defendant,  and  fully 
represented  his  principal.  (See  Bk.  iv.  Tit.  10.)  The  manager  of  a 
shop  (instUor)  and  the  captain  of  a  ship  {ex&rcitoi-)  were  permitted  to 
bind  their  employers  (Bk.  iv.  Tit.  7),  and  by  an  extension  of  the 
actions  appropriate  to  these  cases,  i.e.  by  allowing  a  lUilera  actione^in 
quasi  instltoriam  (D.  xvii.  1.  10.  5),  the  praetor  made  all  employers 
liable  for  acts  of  their  agents  authorized  by  or  profitable  to  them,  and 
allowed  actions  to  be  brought  directly  against  the  employer  without 
regard  to  the  procurator  or  agent;  and  this  was  the  mode  in  which  the 
mandator  was  made  responsible.  Thus,  ultimately,  obligations  were 
acquired  by  or  against  the  mandator  through  the  agent,  and  not  for 
him  by  the  agent. 

1.  Mandantis  tantuin  gratia  intei'venit  1.  A  mandate  is  made  for  the  Lenefit 
mandatum,  veluti  si  quis  tibi  mandet  ut  of  the  mandator  only  ;  if,  for  instance, 
negotia  ejus  gereres,  vel  ut  fundum  ei  any  one  g"ives  you  a  mandate  to  ti-ansact 
emeres,  vel  ut  pro  eo  sponderes.  his  business,  to  buy  an  estate  for  him, 

or  to  become  surety  for  him. 

D.  xvii.  ] .  2.  1. 

This  is  the  usual  case  of  a  mandatum.  Justinian  employs  here,  it 
may  be  remarked,  the  word  sponderes,  although  sponswes  no  longer  ex- 
isted.    (See  Tit.  20.) 

2.  Tua  et  mandantis,  veluti  si  mandet  2.  A  mandate  is  made  for  your  benetit 
tibi,  ut  pecuniam  sub  usuris  crederes  ei  and  that  of  the  mandator ;  if,  for  in- 
qui  in  rem  ipsius  mutuai-etur ;  aut  si,  stance,  he  gfives  a  mandate  to  you  to 
volente  te  agere  cum  eo  ex  fidejussoria  lend  money  at  interest  to  a  pei-son  who 
causa,  tibi  mandet  ut  cum  reo  ag-as  borrows  it  for  the  purposes  of  the  man- 
periculo  mandantis,  vel  ut  ipsius  peri-  dator ;  or  if,  when  you  are  about  to  sue 
culo  stipulei'is  ab  eo  quern  tibi  deleget  him  as  a  fidejus,sor,  he  gives  you  a  man- 
in  id  quod  tibi  debuerat.  date  to  sue  the  principal  at  his  i-isk,  or 

to  stipulate  at  his  risk  as  against  some- 
thing owed  by  him  to  you,  for  payment 
from  a  pei-son  whom  he  appoints  as  his 
substitute. 

D.  x\'ii.  1.  2.  4;   D.  xvii.  1.  45.  7,  S. 

Volente  te  agere  cum,  eo  ex  fidejussoria  causa..  Under  the  law  anterior 
to  Justinian,  the  creditor  could  sue  either  the  debtor  or  the  fidejussor, 


460  LIB.    HI.      TIT.   XXVI. 

but  not  both.  If  he  proposed  to  sue  the  latter,  the  fidejussor  might 
give  him  a  mandatum  to  sue  the  debtor,  and  then,  if  the  creditor  did 
so,  the  fidejussor',  would  be  freed  from  any  obligation  as  fidejussor,  but 
would  be  bound  as  mandator  ;  and  thus  the  mandate  would  be  for  the 
benefit  of  the  fidejussor,  because  he  would  be  sued  after  the  principal, 
and  for  the  benefit  of  the  creditor,  because  he  could  sue  the  principal 
first  and  then  the  surety  in  his  quality  of  mandator,  whereas  he  could 
not  ordinarily  sue  both  the  principal  and  the  surety,  but  was  obliged 
to  make  his  choice  between  them,  as  the  litis  contestatio  in  the  action  he 
first  brought  extinguished  the  obligation  they  had  jointly  made.  This 
could  not  be  of  any  use  after  Justinian  had  decided  that  the  principal 
debtor  should  be  sued  first,  and  then,  if  there  was  any  deficiency,  the 
fidejuss<n\     (See  Tit.  20.  4.) 

Ab  eo  qvsm  tiU  deleget.  The  debtor  points  out  to  the  creditor  a  third 
person  who  owes  the  debtor  a  sum  equal  to  his  debt  to  the  creditor ; 
and  asks  the  creditor  to  stipulate  with  this  third  person  for  payment  of 
the  amount  due  from  the  debtor.  If  the  third  person  does  not  pay, 
the  debtor  is  held  responsible  as  mandator.  The  creditor  thus 
benefits,  as  he  has  two  persons  to  sue,  and  the  debtor  benefits,  because 
he  employs  his  creditor  to  collect  a  debt  due  to  him. 

3.  Aliena  autem  causa  intervenit  man-  3.  A  mandate  is  made  for  the  bene- 
datum,  veluti  si  tibi  niandet  ut  Titii  fit  of  a  third  person,  if,  for  example,  the 
neg-otia  gereres,  vel  ut  Titio  fundum  mandator  bids  you  manage  the  affairs 
euiei-es,  vel  ut  pro  Titio  sponderes.  of  Titius,  or  buy  an  estate  for  Titius,  or 

become  surety  for  Titius. 

D.  xvii.  1.  2.  2. 

4.  Sua  et  aliena.  veluti  si  de  com-  4.  A  mandate  is  made  for  the  benefit 
munibus  suis  et  Titii  negotiis  gerendis  of  the  mandator  and  of  a  third  person, 
tibi  mandet,  vel  ut  sibi  et  Initio  fundum  if,  for  exartiple,  the  mandator  gives  you 
emeres,  vel  ut  pro  eo  et  Titio  sponderes.  a  mandate  to  manage  affairs  conunon  to 

himself  and  Titius,  or  to  buy  an  estate 
for  himself  and  Titius.  or  to  become 
sui-ety  for  himself  and  Titius. 

D.  xvii.  1.  2,  3. 

5.  Tua  et  aliena,  veluti  si  tibi  mandet  5.  A  mandate  is  made  for  youi-  benefit 
ut  Titio  sub  usuris  crederes ;  quod  si  ut  and  for  that  of  a  third  person,  if,  for 
sine  usuris  crederes,  aliena  tantum  instance,  the  mandator  bids  you  to  lend 
gratia  intercedit  mandatum.  money  at  interest  to  Titius.     Wei-e  the 

money  lent  without  interest,  the  man- 
date would  be  only  for  the  benefit  of  a 
thii-d  person. 

D.  xvii.  1.  2.  5. 

6.  Tua  gratia-  intervenit  mandatum,  6.  A  mandate  is  made  for  your  benefit 
veluti  si  tibi  mandet  ut  pecunias  tuas    only,  if,  for  example,  the  mandator  bids 
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in  emptiones  potiua  prsediorum  coUoces, 
quam  foenej'es ;  vel  ex  divei-so,  ut  foe- 
nei-es  potius  quam  in  emptiones  pi'sedi- 
oiiun  colloces.  Cujus  g-enens  mandatum 
nia{,'-is  consilium  est  quam  mandatum,  et 
oV)  id  non  est  obligatoi-ium  ;  quia  nemo 
ex  consilio  obligatur,  etiamsi  non  ex- 
pediat  ei  cui  dabitur,  cum  liberum  cui- 
(jue  sit  apud  se  explorare  an  expediat 
consilium.  Itaque  si  otiosam  pecuniam 
domi  te  habentem  hortatus  fueiit  aliquis 
ut  rem  aliquam  emeres,  vel  earn  crede- 
res,  quamvis  non  expediat  tibi  earn 
emisse  vel  credidiase,  non  tamen  tibi 
mandati  tenetur.  Et  adeo  haec  ita  sunt, 
ut  qusesitum  sit  an  mandati  teneatur, 
qui  mandavit  tibi  ut  pecuniam  Titio  foe- 
nerares  ?  sed  obtinuit  Sabini  sententia, 
obligatorium  esse  in  hoc  causa  manda- 
tum, quia  non  aliter  Titio  credidisses, 
quam  si  tibi  mandatum  esset. 


Gai.  iii.  156  ; 


you  invest  your  money  in  the  purcha.«e 
of  land  rather  than  put  it  out  to  interest, 
or  vice  versa.  Such  a  mamlate  is  rather 
a  piece  of  advice  than  a  mamlate,  and 
consecpiently  is  not  oblij^atory,  as  no  one 
is  bound  bj'  g-iving  advice,  although  it 
be  not  juilicious,  as  each  may  judge  for 
hiuiaelf  what  the  worth  of  the  advice  is. 
If,  therefoi-e,  you  have  a  sum  of  money 
lying  idle  in  your  house,  and  any  one 
advises  you  to  make  a  purchase  \vith  it, 
or  put  it  out  to  interest,  although  it  may 
not  be  advantageous  to  you  to  have 
made  this  purchase,  or  to  have  lent  your 
money,  yet  your  adviser  is  not  bound 
by  an  action  inandati.  So  much  so  that 
it  has  been  questioned  whether  a  pei"SOD 
is  bound  by  this  action  who  has  given 
you  a  mandate  to  lend  your  money  at 
interest  to  Titius.  But  the  opinion  of 
Sabinus  has  pi-evailed  that  such  a  man- 
date is  obligatory,  as  you  would  not 
have  lent  your  money  to  Titius  unless 
the  mandate  had  been  given. 

D,  xvii.  1.  2.  6. 


It  was  a  very  narrow  line  which  divided  the  expression  of  a  mere 
opinion  advising  another  person  to  do  a  thing,  and  such  a  request  to 
him  to  do  it  as  involved  the  responsibilities  of  a  mandatum.  Every- 
thing depended  on  the  intention  of  the  parties.  The  question  was,  did 
the  person  who  expressed  the  opinion,  or  made  the  request,  mean  to 
say,  that  if  the  opinion  would  not  be  adopted,  or  the  request  granted, 
unless  he  made  himself  responsible  for  the  consequences,  he  was  willing 
to  become  responsible  ?  If  he  did  mean  this,  he  was  treated  as  a  man- 
'  dator. 

A  mandator  stood  in  this  and  similar  cases  almost  exactly  in  the 
place  of  a  fidejussor.  Neque  enim  multum  refei^re  puto  jrrcesens  quis  inter- 
Togatus  fldejubeat,  an  absens  mandet.  (D.  xvii,  1.  32.)  Accordingly,  in 
the  Digest  and  the  Code,  the  two  are  treated  of  under  the  same  head, 
de  fidejussoribus  et  mandatoribus.  For  the  mandate  might  be  an  inter- 
cessio,  i.e.  a  mode  in  which  a  third  party  steps  in  between  two  others  as 
a  surety  for  one  of  them,  and  was  subject  to  the  general  rules  common 
to  accessory  contracts,  such  as  the  prohibition  of  the  senatus-considtum 
Velleianum,  with  respect  to  women,  the  benefits  of  discussion  under 
Justitiian,  i.e.  that  the  principal  should  be  sued  first,  of  division  under 
Hadrian's  rescript,  i.e.  that  the  liabilities  of  co-sureties  should  be 
divided,  and,  to  some  extent,  of  cession  of  actions.     (See  Tit.  20.  4.) 

But  the  mandatum  being  a  distinct,  and  not  an  accessary  contract,  it 
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was,  in  some  points,  distinguished  from  a  fidejussio.  1.  The  mandator 
was  sometimes  considered  more  responsible  than  the  fidejussor.  If  a 
minor  borrowed  money  under  a  guarantee,  and  was  restitutus  in  inte- 
grum, Ulpian  says  it  was  doubtful  whether  the  loss  should  fall  on  the 
creditor  or  the  fidejussor  ;  but  he  is  clear  it  ought  to  fall  on  the  ma7ida- 
tor  if  the  guarantee  was  given  by  mandate,  not  by  fidejussio.  (D.  iv. 
4.  13.  pr.)  2.  The  debtor  and  the  fidejussor  being  liable  for  the  same 
debt,  the  litis  contestatio  in  a  suit  against  the  debtor  released  the  fidejus- 
sor ;  but  this  was  not  so  in  the  case  of  the  marwiator,  who  was  bound  by 
a  separate  contract.  Justinian  altered  the  law,  and  made  the  action 
against  the  fidejussor'  survive,  thus,  as  he  says,  placing  him  in  the  posi- 
tion of  the  mandator.  (C.  viii.  41.  28.)  3.  If  once  there  was  a  litis 
contestatio  in  a  suit  against  the  fidejussor,  it  was  no  longer  open  to  the 
fidejussor  to  demand  that  the  actions  against  the  debtor  and  the  other 
fidejussores  should  be  ceded  to  him,  for  the  litis  contestatio  had  extin- 
guished them  ;  but  neither  the  litis  contestatio  nor  judgment  against  the 
debtor  affected  the  claim  of  the  mandator  for  the  cession  of  actions.  (D. 
xlvi.  3.  95.  10.)  4.  The  fidejussor  could  only  claim  that  the  actions 
which  the  creditor  actually  had  should  be  ceded  to  him  ;  but  the  man- 
dator was  altogether  released  if  the  creditor  had  abandoned  the  right 
of  bringing  any  action  he  could  have  brought,  because,  the  contracts 
being  distinct  and  the  creditor  bound  by  a  bilateral  contract  to  the 
mandator,  if  he  had  not  fulfilled  his  duty,  the  mandator  was  free  from 
his  obligation.     (D.  xlvi.  3.  95.  11.) 

7.  lUud  quoque  mandatum  non  est  ob-  7.  A  mandate,  again,  is  not  obligato- 
ligatorium,  quod  contra  bonos  naores  ry  which  is  contrary  to  bona  mores ;  as, 
est,  veluti  si  Titius  de  furto  aut  de  dam-  for  instance,  if  Titius  gives  you  a  man- 
no  faciendo,  aut  de  injuria  facienda  tibi  date  to  commit  a  theft,  or  do  a  harm  or 
mandet;  licet  enim  poenam  istius  facti  injury;  although  you  pay  the  penalty  of 
nomine  prsestiteris,  non  tamen  ullam  what  you  may  do,  you  have  not  in  such 
babes  adversus  Titium  actionem.  a  case  an  action  against  Titius. 

Gai.  iii.  157;  D.  xvii.  1.  22.  6. 

8.  Is  qui  exequitur  mandatum,  non  8.  A  mandatary  must  not  exceed  the 
debet  excedere  finem  mandati :  ut  ecce,  limits  of  the  mandate  ;  for  instance,  if  a 
si  quis  usque  ad  centum  aureos  man-  mandator  bids  you  buy  land  or  become 
daverit  tibi  ut  fundum  emeres,  vel  ut  surety  for  Titius  up  to  the  amount  of  a 
pro  Titio  sponderes,  neque  pluris  emere  hundred  aurei,  you  must  not  exceed 
debes,  neque  in  ampliorem  pecuniam  this  sum  in  making  the  purchase  or  be- 
fidejubere  ;  alioquin  non  habebis  cum  eo  coming  surety,  otherwise  you  will  not 
mandati  actionem,  adeo  quidem  ut  Sa-  have  an  action  maTittoii;  so  much  so  that 
bino  et  Cassio  placuerit,  etiamsi  usque  Sabiniis  and  Cassius  thought  that  even 
ad  centum  aureos  cum  eo  agere  veils,  if  you  limited  your  action  to  a  hundi-ed 
inutiliter  te  acturum.  Diversse  scholse  awm,  you  would  bring  it  in  vain.  Theau- 
auctores  recte  usque  ad  centum  aureos  thorsof  the  opposite  school  think  that  you 
te   acturum    existimant,    quae   sententia  may  rightly  bring  an  action  limited  to  a 
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sane  benignior  est.  Quod  si  niinoi-is  em-  hundred  aurei,  and  fViis  opinion  is  doubt- 
eris,  habebis  scilicet  cum  eo  actionem  ;  less  the  more  favorable.  If  you  lay  out 
quoriiam  qui  mandat  ut  sibi  centum  au-  less  on  the  pui-chase,  you  can  certainly 
reorum  fundus  emeretur,  is  utique  man-  bring  an  action  against  the  mandator  ; 
dasse  intelligitur  ut  minoiis,  si  possit,  for  a  person  who  gives  a  mandate  that 
emeretur.  an  estate  shall  ha  bought  for  him  at  the 

piice  of  a  hundred  aurei,  is  undei-stood 
to  mean  that  it  should  V^e  bought  for  less 
if  possible. 
Gai.  iii.  161 ;  D.  xvii.  1.  3.  2;  D.  xvii.  1.  4.  y. 


Qui  excessit,  aliud  quid  facere  videtur.  (D.  xvii.  1.  .5.)  Sabinus,  in 
g-iving  the  opinion  mentioned  in  the  text,  insisted  very  rigorously  on 
the  effect  of  the  thing  done  being  ali7j,d  quid. 


9.  Recte  quoque  mandatum  contrac- 
tum,  si  dum  adhuc  Integra  res  sit,  i-evo- 
catum  fuerit,  evanescit. 

Gai.  i 

10.  Item  si  adhuc  integro  mandato 
mors  alterius  intei'veniat,  id  est,  vel  ejus 
qui  maudavei'it,  vel  illius  qui  mandatum 
susceperit,  solvitur  mandatum  ;  sed  utili- 
tatis  causa  i-eceptum  est,  si  eo  moi-tuo 
(jui  tibi  mandaverat,  tu  ignorans  eum 
decessisse  executus  fueris  mandatum, 
posse  te  agere  mandati  actione  ;  alioquin 
justa  et  probabilis  ignorantia  tibi  dam- 
num afferet.  Et  huic  simile  est  quod 
placuit,  si  debitores  manumisso  dispen- 
satore  Titii  per  ignorantiam  liberto  sol- 
verint,  liberari  eos  ;  cum  alioquin  stricta 
jui'is  ratione  non  possent  liberari,  quia, 
alii  solvissent  quam  cui  solvere  debufe- 
rint. 


9.  The  mandate,  although  validly 
formed,  is  extinguished,  if  before  it  has 
been  executed  it  is  revoked. 

i.  159. 

10.  A  mandate  is  also  extingTiished, 
if,  before  it  is  executed,  the  mandator 
or  mandataiy  dies.  But  motives  of  con- 
venience have  given  rise  to  the  decision, 
that  if,  after  the  death  of  the.mandatoi-, 
you,  in  ignorance  of  his  decease,  execute 
the  mandate,  you  may  bring  an  action 
inandati :  otherwise  you  would  be  preju- 
diced by  what  was  allowable  and  natural 
ignorance.  Similai-ly  it  hasbeen  decided 
that,  if  debtors  make  a  payment  to  the 
steward  of  Titius,  after  he  has  been  en- 
franchised, in  ignorance  of  his  enfj-an- 
chisement,  they  are  freed  from  their 
obligation,  although,  in  strict  law,  they 
could  not  be  freed,  as  they  have  made 
the  payment  to  a  person  other  than  him 
to  whom  they  ought  to  have  made  it. 

160. 


Gai.  iii 

Manumisso.  It  would  be  the  same  if  the  slave  had  not  been  enfran- 
chised, but  had  been  sold,  or  had  his  office  of  dispensator  taken  from 
him,  without  the  knowledge  of  the  debtors.     (D.  xlvi.  3.  51.) 


11.  Mandatum  non  suscipere  cuilibet 
liberum  est,  susceptum  autem  consum- 
mandum  est,  aut  quampinmum  renun- 
tiandum,  ut  per  semetipsum  aut  per 
alium  eamdem  rem  niandatoi"  exequa- 
tur; nam  nisi  ita  renuntiatur  ut  integra 
causa  mandator!  reservetur  eamdem  rem 
explicandi,    nihilominjis    mandati    actio 


11.  Every  one  is  free  to  refuse  accept- 
ing a  mandate,  but  if  it  is  once  accepted, 
it  must  be  executed,  or  else  renounced 
soon  enough  to  permit  the  mandator 
carrying  out  his  piu-pose  himself  or 
through  another.  For,  unless  the  re- 
nunciation is  made  so  that  the  mandator 
is  still  ill  a  position  to  do  this,  an  action 
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locum  habet,  nisi  justa  causa  intercessit 
aut  non  renuntiandi  aut  intempestive 
renuntiandi. 


rtmndati  may  be  brought  in  spite  of  the 
renunciation  of  the  mandatary,  unless 
some  good  reason  has  prevented  him 
making  the  renunciation,  or  making  it 
within  a  proper  time. 


D.  xvii.  1.  22.  11. 

Nisi  justa  causa.  For  example,  a  sudden  and  serious  illness,  a 
deadly  enmity  springing  up  between  the  mandator  and  the  mandatarius, 
or  the  insolvency  of  the  former.  (D.  xvii.  1.  23.)  In  the  execution  of 
the  mandate  the  mandatarius  was  bound  to  use  the  diligence  of  a 
honu^  paterfamilias.     (Tit.  27.  1.) 


12.  Mandatum  et  in  diem  diffem,  et 
sub  conditione  fieii  potest. 


12.  A  mandate  may  be  made  to  take 
effect  from  a  particular  time,  or  may  be 
made  conditionally. 


D.  xvii.  1.  1.  3. 


13.  In  summa,  sciendum  est  manda- 
tum, nisi  gratuitum  sit,  in  aliam  formam 
negotii  cadere,  nam  mercede  constituta 
incipit  locatio  et  conductio  esse.  Et,  ut 
generaliier  dixerimus,  quibus  casibus 
sine  mercede  suscepto  officio  mandati 
aut  depositi  contrahitur  negotium,  iis 
casibus  interveniente  mercede  locatio  et 
conductio  conti-ahi  intelligitur;  et  ideo 
si  fuUoni  polienda  curandave  vestimenta 
dederis,  aut  sarcinatori  sarcienda,  nulla 
mercede  constituta  neque  promissa,  man- 
dati competit  actio. 


Gai.  ii.  162;  D 


13.  Lastly,  it  may  be  observed,  thai 
unless  a  mandate  is  gratuitous,  it  wilJ 
take  the  form  of  some  other  contract, 
for,  if  a  price  is  fixed  on,  it  is  a  contract 
letting  to  hire.  And  generally  we  may 
say,  that  in  every  case  in  which,  when- 
ever the  duty  being  undertaken  without 
pay,  there  is  a  contract  of  mandate  or 
deposit,  in  every  such  case,  if  pay  is 
received,  the  contract  is  one  of  letting  to 
hire.  If,  therefore,  a  person  gives  his 
clothes  to  a  fuller  to  be  cleaned,  or  to  a 
tailor  to  be  mended,  without  any  pay 
being  agreed  on  or  promised,  an  action 
mandati  may  be  brought. 

.  xvii.  1.  1.  4. 


Although  the  execution  of  the  mandatum  was  necessarily  gratuitous, 
yet,  without  making  the  contract  a  locatio  conductio,  a  mandator  might 
offer  a  reward  to  the  mandatarius,  not  exactly  in  payment  of,  but  in 
gratitude  for,  his  services.  Such  a  recompense  was  called  salarium  or 
sometimes  honoranum,  a  term  that  was  especially  applied  to  the  recom- 
pense olBTered  to  those  who  exercised  the  liberal  professions,  such  as 
philosophers,  rhetoricians,  physicians,  advocates,  etc.  These  honoraria 
could  not  be  made  the  subject  of  an  action  ;  but  the  magistrate,  praetor, 
or  praeses  of  the  province  pronounced  extra  ordinem  (see  Introd.  sec.  108) 
whether  they  were  due  and  what  was  the  proper  amount.  (D.  L.  13.  1.) 
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Tit.  XXVII.     DE   OBLIGATIONIBUS   QUASI   EX 
CONTKACTU. 

Post  genera  contractuum  enumei-ata,  Havingenumerated  the  different  kinds 

dispiciamus  etiam  de  lis  obligationibus  of  contracts,  let  us  treat  of  those  obliga- 

quae   non  proprie  quidem  ex  contractu  tions   which   do    not    spidng,    i)roperly 

nasci  intelliguntur ;  sed  tamen,  quia  non  speaking,  from  a  contract,  but  yet,  aa 

ex  maleficio  substantiam  capiunt,  quasi  they  do   not  take   their   oiigin  from   a 

ex  contractu  nasci  videntur.  delict,  seem  to  anse,  as  it  were,  fioni  a 

contract. 

If  the  obligations  were  to  be  considered  as  always  arising  either  ex 
contractu  or  ex  delicto,  one  man  could  only  be  bound  to  another  in  one 
of  two  ways ;  either  by  a  mutual  exercise  of  will  he  had  entered  into 
an  agreement  with  him,  or  he  had  done  him  some  injury  w^hich  he 
ought  to  repair.  But  there  were  many  instances  in  which  justice  re- 
quired that  he  should  be  considered  bound,  where  no  contract  had 
been  made,  and  where  nothing  to  which  the  law  gave  the  technical 
term  of  delictum  had  been  committed.  Such  cases,  however,  if  separately 
examined,  would  approach  more  nearly  either  to  an  ohligatio  ex  con- 
tractu or  to  one  ex  delicto.  If  it  more  nearly  resembled  the  former,  the 
binding  tie  was  called  an  ohligatio  quasi  ex  contractu ;  if  the  latter,  it 
was  called  an  ohligatio  quasi  ex  delicto.     (See  Introd.  sec.  87.) 

The  leading  distinction  between  obligations  ex  contractu  and  those 
quasi  ex  contractu  is,  that  in  the  former  one  person  chooses  to  bind  him- 
self to  another,  in  the  latter  he  is  placed  in  such  circumstances  that  he 
is  thereby  bound  to  another.  To  take,  for  instance,  the  examples  given 
in  the  Title  :  if  I  take  upon  me  the  management  of  my  neigh bors 
affairs,  become  tutor,  have  things  in  common  with  others  who  are  yet 
not  my  partners,  accept  an  inheritance,  or  receive  money  not  due  to 
me,  the  mere  fact  of  my  so  conducting  myself  imposes  on  me  certain 
duties  Avhich  the  law  will  force  me  to  fulfil.  Of  course,  if  I  make  an 
express  agreement  in  any  of  these  cases,  I  am  then  bound  by  the 
agreement,  and  not  by  the  circumstances  of  my  position.  It  is  only  in 
the  absence  of  any  agreement  that  I  am  bound  by  an  ohligatio  quasi  ex 
contractu.  An  ohligatio  quasi  ex  contractu  does  not  rest  on  any  contract 
at  all ;  it  rests  on  a  fact  or  event,  but  there  is  an  analogy  between  a 
contract  and  the  kind  of  fact  or  events  Avhich  give  rise  to  an  ohligatio 
quasi  ex  contractu,  for  they  both  create  rights  in  personam.  (See  Austin, 
Province  of  Jurisprudence  Determined,  h.Y'Y'Qf^^^'^  xl.)  The  instances  of 
obligations  quasi  ex  contractu  which  follow  are  only  meant  as  examples, 
not  as  an  exhaustive  list. 

1.  Igitur  cum   quis  absentis  negotia        1.  Thus,  if  a  pereon  has   managed  the 
gesserit,  ulti-o  citi-oque  inter  eos  nascun-     affairs  uf  another  in  his   absence,   they 
30 
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tur  actiones  quae  appellantur  neg-otiorum 
gestorum  ;  sed  domino  quidem  i-ei  gestae 
adversus  eum  qui  gessit,  directa  com- 
petit  actio,  negotiorum  autem  geston 
contraria.  Quas  ex  nullo  contractu  pi-o- 
pi'ie  nasci  manifestum  est ;  quippe  ita 
nascuntur  istae  actiones,  si  sine  mandate 
quisque  alienisnegotiisgerendis  se  obtu- 
leiit,  ex  qua  caiisa  ii  quorum  negotia 
gesta  fueiint,  etiam  ignorantes  obligan- 
tur.  Idque  utilitatis  causa  i-eceptum 
est,  ne  absentium  qui  subita  festinatione 
coacti,  nulli  demandata  negotiorum 
suorum  administratione,  peregre  pro- 
fecti  essent,  desererentur  negotia  ;  quse 
sane  nemo  curaturus  esset,  si  de  eo  quod 
quis  impendisset,  nullam  habiturus  esset 
actionem.  Si  cut  autem  is  qui  utiliter 
gesserit  negotia,  habet  obligatum  domi- 
num  negotiorum,  ita  et  contra  iste  quoque 
tenetur  ut  administrationis  I'ationeni 
i-eddat :  quo  casu  ad  exactissimam  quis- 
que diligentiam  compellitur  redciere 
rationem,  nee  sufficit  talem  diligentiam 
adhibuisse  qualem  suis  rebus  adhibere 
soleret,  si  modo  alius  diligentior  commo- 
dius  administi-atui'us  esset  neerotia. 


have  reciprocally  actions  Tiegotiorum 
gestoribvi,  the  action  belonging  to  the 
owner  against  him  who  has  managed 
his  afl'aii-s  being  an  actio  directa,  and 
the  action  given  to  this  person  against 
the  owner  being  an  actio  contraria.  It 
is  evident  that  these  actions  cannot  pro- 
perly be  said  to  arise  from  a  contract, 
for  they  aiise  only  when  one  person  has, 
without  I'eceiving  a  mandate,  taken  upon 
himself  the  management  of  the  affairs  of 
another,  and  consequently  those  whose 
affairs  are  thus  managed,  are  bound  by 
an  obligation,  even  without  their  know- 
ing it.  It  is  from  motives  of  convenience 
that  this  has  been  admitted,  to  prevent 
the  entire  neglect  of  the  affairs  of  absent 
persons,  who  may  be  forced  to  depart  in 
haste,  without  having  entrusted  the 
management  to  any  one  ;  and  certainly 
no  one  would  pay  any  attention  to  them, 
unless  he  could  recover  by  action  any 
expenses  he  might  be  put  to.  On  the 
other  hand,  just  as  he  who  has  advan- 
tageously managed  the  affairs  of  anothei-. 
makes  this  person  liable  to  him  by  an 
obligation,  so  he  himself  is  bound  to 
render  an  account  of  his  management. 
And  the  standard  which  he  is  bound  to 
observe  in  rendering  an  account,  is  that 
of  the  most  exact  diligence,  nor  is  it 
suiiicient  that  he  should  use  such  dili- 
gence as  he  employs  in  the  man^gemei^t 
of  his  own  affairs,  that  is,  if  it  is  possible 
a  person  of  greater  diligence  could  man- 
age the  affairs  of  the  absent  pei-son 
better. 

D.  iii.  5.2;  D.  xliv.  7.  5 ;  C.  ii.  18.  20. 

Etiam  ignorantes.     If  the  owners  had  known  of  the  part  taken  in  the 
management  of  their  affairs,  there  would  have  been  a  mandatum  taciturn. 


2.  Tutores  quoque  qui  tutelar  judicio 
tenentur,  non  proprie  ex  contractu  obli- 
gati  intelliguntur  (nullum  enim  negotium 
inter  tutorem  et  pupillum  contrahitur) ; 
sed  quia  sane  non  ex  maleficio  tenentur, 
quasi  ex  contractu  teneii  videntur.  Et 
hoc  autem  casu  mutuae  sunt  actiones  : 
non  tantum  enim  pupillus  cum  tutore 
habet  tutelse  actionem,  sed  ex  contraiio 
tutor  cum  pupillo  habet  contrariam 
tutelae,  si  vel  impendent  aliquid  in  rem 


2.  Tutors,  again,  who  are  liable  to  the 
action  tutelcB,  are  not,  properly  speaking, 
bound  by  a  contract,  for  there  is  no  con- 
tract made  between  the  tutor  and  the  pu- 
pil, but  as  they  are  certainly  not  bound  by 
a  delict,  they  seem  to  be  bound  quafsi  ex 
contractu.  In  this  case,  too,  there  are 
reciprocal  actions,  for  not  only  has  the 
pupil  an  action  tutelcB  against  the  tutor, 
but,  in  his  turn,  the  tutor  has  an  actio 
contraria  tutelcE  against  the  pupil,  if  he 
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pupilli,  vel  pro  eo   fuerit  oblig'atuH,  aut     has  incurred  any  exiienpes  in  managing 
mm  aiiam  creditoribus  ejus   obligaverit.     the  pupil's  propei-ty,  or  hafl  entered  into 

an  obligation  for  him,  or  given  his  own 
property  as  security  to  the  pupil's  cred- 
itora. 

D.  xliv.  7.  5.  1. 

We  should  add  here  the  corresponding  case  of  the  curator. 

His  negotiorum  gestio  did  not  give  rise  to  a  special  action,  but  to  the 
action  negotiorum  gestormn  contraria,  which  he  could  avail  himself  of  to 
reimburse  himself  for  all  reasonable  expenses.     (D.  iii.  5.  3.  5.) 

Quasi  ex  contractu  teneri  videntur.  The  exact  translation  would  be 
*  seem  to  be  bound  by  a  tie  analogous  to  that  by  which  persons  are 
bound  under  contracts  ;'  but  as  this  is  too  long  a  phrase  to  repeat  eveiy 
time  the  words  quasi  ex  contractu  occur,  the  Latin  has  been  retained  iu 
the  translation. 


3.  Item  si  inter  aliquos  communis  sit 
i"es  sine  societate,  veluti  quod  pariter  eis 
legata  donatave  esset,  et  alter  eorum 
alteri  ideo  teneatur  communi  dividundo 
judicio,  quod  solus  fructus  ex  ea  re  per- 
ceperit,  aut  quod  socius  ejus  solus  in 
earn  i-em  necessarias  impensas  fecerit, 
non  intelligitur  propne  ex  conti-actu 
qbligatus,  quippe  nihil  inter  se  contrax- 
erunt ;  sed  quia  non  ex  maleficio  ten- 
etur,  quasi  ex  contractu  teneri  videtur. 


3.  So,  again,  if  a  thing  is  common  to 
two  or  more  persons,  without  there  be- 
ing any  partnershii")  between  them,  as, 
for  instance,  if  they  have  received  a  joint 
legacy  or  gift,  and  one  of  them  is  liable 
to  the  other  by  an  action  comiauni  divi- 
dundo, because  he  alone  has  enjoyed 
the  fruits  of  the  thing,  or  because  the 
other  party  has  incurred  expenses  ne- 
cessary for  the  thing,  he  cannot  be  said 
to  be  bound  by  a  contract,  for  no  con- 
tract has  been  made  ;  but  as  he  is  not 
bound  by  a  delict,  he  is  said  to  be  bonnd 
quasi  ex  conti'actu. 
2.  31.  34. 

Necessarias  impensas.  Useful  expenses,  and  not  merely  necessary 
ones,  could  be  recovered.     (D.  x.  8.  6.  3.) 

4.  Idem  juris  est  de  eo  qui  coheredi  4.  It  is  the  same -with  regard  to  a  per- 
suo  familise  erciscundae  judicio  ex  his  son  who  is  bound  to  his  co-heir  by  an 
causis  obligatus  est.  action /a7;wZicB  erciseundoB. 

D.  xvii.  2.  34. 

The  actio  familixB  erciscundce  was  that  by  which  any  one  heres  applied 
to  the  judge  to  make  a  fair  division  of  the  inheritance 


D.  xvii. 


5.  Heres  quoque  legatorum  nomine 
non  proprie  ex  contractu  obligatus  in- 
telligitur (neque  enim  cum  herede,  neque 
cum  defuncto  ullum  negotium  legatarius 
gessisse  proprie  dici  potest)  ;  et  tamen 


,^.  The  heir,  too,  is  not  bound  to  the 
legatee  by  a  contract,  for  the  legatee 
cannot  be  said  to  have  made  a  contract 
with  the  heir  or  with  the  deceased  ;  and 
yet,  as  the  heir  is  not  bound  by  a  delict, 
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quia  ex  maleficionon  est  obligatusheres,     he  is  considered  to  be  bound  quasi  ex 
quasi  ex  contractu  debere  intelligitur,         contractu. 

D.  xliv.  7.  5.  2. 

The  circumstance  of  accepting  the  inheritance  imposed  on  the  heir 
the  obligation  of  carrying  out  the  testator's  wishes,  and  this  he  was 
compelled  to  do  by  the  actio  ex  testamento.  If  a  particular  thing  were 
given  as  a  legacy,  so  that  the  legatee  could  bring  a  vindicatio,  he  might 
exercise  his  choice  between  the  personal  and  the  real  action. 

6.  Item  is  cui  quis  per  errorem  non  6.  A  person  to  whom  money  not  due 

debitum  sohit,  quasi  ex  contractu  debere  has   been  paid   by  mistake,  is    bound 

videtur.     Ideo  enim  non  intelligitur  pro-  quasi  ex  contractu.     For  so  far  is  he 

prie   ex   conti-actu  obligatus,  ut  si  cer-  from  being  bound  by  a  contract,  that,  to 

tiorem   rationem   sequamur,   magis   (ut  reason  strictly,  we  may  say,  as  we  have 

supra   diximus)   ex   distractu   quam  ex  said  before,  that  he  is  bound  rather  by 

conti-actu  possit  dici  obligatus  esse  :  nam  the  dissolution  than  by  the  formation  of 

qui  solvendi  animo  pecuniam  dat,  in  hoc  a  contract ;  for  a  payment  is  generally 

dare   videtur  ut  distrahat  potius  nego-  made  to  dissolve,  not  to  form,  a  contract ; 

tium,  quam  contrahat ;  set  tamen  perinde  and  yet  he  who  receives  it  in  the  case 

is  qui  accepit  obligatur,  ac  si  mutuum  we  have  mentioned  is  bound  exactly  as 

illi  daretur,  et  ideo  condictione  tenetur  if  it  had  been  given  him  as  a  mutuum, 

and  is  therefore  liable  to  a  condictio. 

D.  xliv.  7.  8.  3. 

If  the  person  who  paid  what  was  not  due  was  one  who,  like  a  pupil 
or  madman,  had  not  legally  the  power  of  passing  the  property  in  what 
he  gave,  no  property  in  the  thing  paid  passed  by  the  transfer,  and  the 
tutor  or  curator  recovered  it  by  a  vindicatio,  unless  the  thing  ceased  to 
exist,  and  then  recourse  was  had  to  a  condictio  indebiti,  i.e.  condictio 
where,  as  in  an  actio  mutui,  the  claim  was  for  things  to  be  given  back 
of  a  like  nature ;  but  if  he  had  this  power,  the  property  was  trans- 
ferred by  the  delivery,  and  he  could  not  recover  the  thing  itself,  but 
could  only  bring  a  condictio,  in  which  he  claimed  that  the  defendant 
should  give  him  what  he  ought  to  give  to  put  the  plaintiff  in  a  proper 
position  (dare  opo^'tere). 

If  a  person  knowingly  made  a  payment  not  due,  he  could  not  recover 
what  he  paid,  as  the  payment  was  treated  as  a  gift ;  nor  could  he,  if 
lie  paid  what  was  due  by  a  natural,  though  not  by  a  legal  obligation, 
or  paid  sooner  than  he  need  have  done  what  he  must  pay  at  a  certain 
date  ;  but  he  could  recover  if  he  paid,  under  a  conditional  undertaking, 
before  the  event  had  happened.  (D.  xii.  6.  64.)  The  error  which 
would  permit  him  to  reoover  might  be  one  arising  from  ignorance  not 
only  of  fact  but  of  law.  Juris  ignorantia  suum  petentibus  non  nocet. 
(D.  xxii.  6.  7.) 

The  word  '  pay,'  '  solw,'  must  be  taken  in  a  much  more  extended 
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sense  than  the  payment  of  money.     It  must  be  considered  as  including 
anything  given  to  or  done  for  another. 

It  is  here  said  that  the  person  who  receives  what  is  not  duo  is  bound 
not  merely  quasi  ex  contractu,  but  as  if  he  had  been  bound  by  a  par- 
ticular contract,  viz.  mutuum.  So  the  persons  interfering  in  the  affairs 
of  another,  the  tutor  and  the  curator,  are  bound  as  if  by  a  mandate, 
and  the  persons  mentioned  in  paragr.  3  and  4  as  if  they  were  bound 
by  the  particular  contract  of  societas. 

7.  Ex  quibusdam  tamen  causis  repeti  7.  In    some    cases,   however,   money 

non  potest  quod  per  errorem  non  debi-  paid  by  mistake  cannot  be  recovered  ; 

turn   solutum  sit ;    namque    definierunt  the  ancients  have  decided  that  this  is  so 

veteres,  ex  quibus  causis  inficiando  lis  in  cases  in  which  the  amount  i-ecovered 

crescit,  ex  iis  causis  non  debitum  solutum  is  doubled  if  the  liability  is  denied  ;  as, 

repeti  non  posse,  veluti  ex  lege  Aquilia,  for  instance,  in  actions  brought  under 

item  ex  legato.     Quod   veteres   quidem  the   lex  Aquilia,  or  with   respect   to   a 

in   iis   legatis  locum  habere  volueriint,  legacy.     The  i-ule  was  only  applied  by 

quse  cei'ta  constituta  per  damnationem  the   ancients,   in   the   case   of   legacies, 

cuicumque  legata  fuerant.     Nosti-a  au-  where   specific    things  were   given  per 

tern    constitutio,    cum    unam    naturam  dximnationem.      But    our    constitution, 

omnibus  legatis  et  fideicommissis  indul-  which  has  placed  all  legacies  and  fidei 

sit,  hujusmodi   augnientum  in  omnibus  commissa  on  the  same  footing,   h;is  ex- 

legatis  et  tideicommissis  extendi  voluit ;  tended    to    all   the   effect  of    denial   in 

sed  non  omnibus  legatariis  prsebuit,  sed  doubling  the  amount  required.     It  has 

tantummodo  in   iis  legatis  et  fideiconi-  not,  however,  given  it  in  behalf  of  all 

missis  quae  sacrosanctis  ecclesiis  et  cete-  legatees,  but  only  in  the  case  of  legacies 

ris  venei-abilibus   locis,   quae   religionis  and  fideicomimssa  left  to  churches  and 

vel  pietatis  intuitu  honorificantur,  dei-e-  other   holy  jilaces ;    such    legacies,   al- 

licta  sunt.     Quae,  si  indebita  solvantur,  though  paid  when  not  due,  cannot  be 

non  I'epetuntur.  recovered. 

Gal.  ii.  283  ;  iv.  9.  171 ;  C.  iv.  5.  4 ;  C.  i.  2.  23. 

This  penalty,  first  exacted  from  those  w^ho  denied  that  a  judgment 
pronounced  against  them  had  been  pronounced,  was  extended  to  cases 
of  refusing  to  pay  legacies  given  per  damnatmiem,  to  cases  under  the 
lex  Aqidlia  (Tit.  4.  3),  and  to  many  other  cases.     (Tit.  4.  6.  23.) 

In  all  cases  where  by  denying  his  liability  the  person  liable  might 
have  an  increased  amount  ultimately  recovered  against  him,  it  was 
considered  that  paying  the  thing  for  which  he  was,  or  for  which  he 
thought  himself  liable,  was  but  a  mode  of  escaping  from  paying  a 
penalty,  and  that  it  was  paid  in  order  to  attain  security.  If,  therefore, 
it  was  discovered  that  the  thing  need  not  have  been  paid,  yet,  as  the 
person  who  paid  it  had  paid  it  to  purchase  security,  he  could  not 
recover  it  back. 

Nostra  constitutio.  This  constitution  is  not  to  be  found  in  the  Code, 
but  we  have  provisions  in  the  Code  bearing  on  the  subject.  (See  C. 
vi.  43.  2.  1-3.) 

Ceteris  venerabilibus  locis.  Such,  for  instance,  as  monasteries,  asylums 
for  strangers,  orphans,  the  aged,  etc.     (C.  i.  2.  23.) 
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Tit.   XXVIIL      PER   QUAS   PERSONAS   NOBIS 
OBLIGATIO  ACQUIRITUR. 


Expositis  g-eneribus  oblig-ationum  quae 
ex  contractu  vel  quasi  ex  contractu  nas- 
cuntui',  admonendi  sumus  acquiri  nobis, 
non  solum  per  nosmetipsos,  sed  etiam 
per  eas  personas  quse  in  nostra  potestate 
sunt,  veluti  per  sei-vos  et  filios  nostros ; 
ut  tamen  quod  per  sei-vos  quidem  nobis 
acquiritur,  totum  nostrum  fiat;  quod 
autem  per  liberos  quos  in  potestate  ha- 
bemus,  ex  obligatione  fuerit  acquisitum, 
hoc  dividatur  secundum  imaginem  re- 
rum  pi'oprietatis,  et  ususfructus  quam 
nostra  disci-evit  constitutio :  ut  quod  ab 
actione  commodum  perveniat,  hujus  us- 
umfructum  quidem  habeat  pater,  pro- 
pi'ietas  autem  filio  servetur,  scilicet 
patre  actionem  movente  secundum  no- 
velise nostrse  constitutionis  divisionem. 


Gai.  iii.  163 ; 


After  having  gone  through  the  differ- 
ent kinds  of  obligations  which  arise 
fi'om  a  contract,  oi'  arise  quasi  ex  con- 
tractu, we  may  observe  that  we  may 
acquire  an  obligation,  not  only  by  our- 
selves, but  also  by  those  who  are  in  our 
power,  as  our  slaves  or  children.  But 
thei'e  is  this  distinction  in  acquiinng  by 
slaves  or  by  children,  that  what  is  ac- 
quired for  us  by  our  slaves  is  entirely 
ours,  while  the  benefit  of  the  obligation 
acquired  by  our  children  is  divided  in 
the  same  way  as  our  constitution  has 
laid  do^vn  with  respect  to  the  ownership 
and  usufruct  of  things.  Thus,  of  all 
that  is  gained  by  an  aition,  the  father 
will  have  the  usufruct,  and  the  owner- 
ship will  be  i-eserved  for  the  son,  that  is 
to  say,  when  the  action  is  brought  by 
tne  father  in  conformity  with  what  is 
laid  down  by  our  new  constitution. 

C.  vi.  61.  8.  3. 


By  acquiring  an  obligation  is  meant  that  we  become  creditors,  and 
liave  a  right  to  the  action  necessary  to  enforce  the  obligation. 

As  to  the  division  of  the  usufruct  and  ownership,  see  Bk.  ii.  Tit. 
9.  1.  It  is  the  object  of  the  obligation,  it  may  be  observed,  not  the 
obligation  itself,  that  is  thus  divided  between  the  father  and  the  son. 
Only  the  father  could  bring  the  action  to  enforce  the  obligation.  (C. 
vi.  61.  1.  3.) 


1.  Item  per  liberos  homines  et  alienos 
servos  quos  bona  fide  possidemus,  ac- 
quiritur nobis;  sed  tantum  ex  duabus 
cauais,  id  est,  si  quid  ex  operis  suis  vel 
ex  re  nostra  acquirant. 


1.  An  obligation  is  also  acquired  for 
us  by  freemen,  and  by  slaves  belonging 
to  others,  whom  we  possess  bona  fide,  but 
only  in  two  cases,  namely,  when  it 
arises  from  their  labors,  or  from  some- 
thing belonging  to  us. 

Gai.  iii.  164. 


See  Bk.  ii.  Tit.  9.  4. 

Per  liberos  homines,  i.e.  by  persons  really  free,  but  whom  we  bona  fide 
believe  to  be  slaves. 


2.  Per  eum  quoque  servum  m  quo 
usumfructum  vel  usum  habemus,  simil- 
iter ex  duabus  istis  causis  nobis  acquiri- 

Gai.  iii.  165  ;  D.  vii.  8.  14. 


2.  It  is  equally  acquired  for  us  in  the 
same  two  cases  by  a  slave  of  whom  we 
have  the  usufruct  or  use. 
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See  Bk.  ii.  Tit.  9.  4. 

lu  the  case  of  a  slave  of  whom  we  have  only  the  use,  we  can  only 
acquire  when  the  two  cases  unite,  i.e.  when  his  labor  is  expended  on 
something  that  is  our  property,  for  we  cannot  derive  any  benefit  from 
his  labor  expended  elsewhere. 


3.  Communem  servum  pro  dominica 
parte  dominis  acquirere  certum  est,  ex- 
cepto  eo  quod  uni  nominatim  stipulando 
aut  per  traditionem  accipiendo,  illi  soli 
acquirit :  veluti  cum  ita  stipulatur,  Titio 
domino  meo  dare  spondes  ?  Sed  si 
unius  domini  jussu  servus  fuerit  stipa- 
latus,  licet  antea  dubitabatur,  tamen  post 
nostram  decisionem  res  expedita  est,  iit 
illi  tantum  acquirat  qui  hoc  ei  facere 
jussit,  ut  supra  dictum  est. 


Gai.  iii.  167  ; 


3.  A  slave  held  in  common  undoubt- 
edly acquires  for  his  difl'erent  masters 
in  proportion  in  their  interest  in  him, 
excepting'  that,  in  stipulating'  or  receiv- 
ing by  tradition  for  one  only,  ■whom  he 
mentions  by  name,  he  acquires  only  for 
this  one  ;  for  instance,  if  he  stipulates 
thus,  'Do  you  engage  to  give  to  Ti tins 
my  master?'  But  if  the  slave  has  stipu- 
lated by  order  of  one  master  only,  in 
spite  of  former  doubts,  there  is  no  ques- 
tion since  our  constitution,  but  that  he 
acquires,  as  "we  have  already  said,  for 
him  alone  who  has  given  hiui  the  order. 

C.  iv.  27.  3. 


The  text  only  notices  the  acquisition  of  obligations  through  others  as 
recognized  by  the  civil  law,  i.e.  through  slaves  and  sons  in  potestate, 
and  does  not  notice  the  praetorian  changes  by  which  the  principal 
acquired  obligations  through  his  agent.     (See  Tit.  26.  pr.) 


Tit.   XXIX.     QUIBUS   MODIS   OBLIGATIO   TOLLITUE. 


Tollitur  autem  omnis  obligatio  solu- 
tione  ejus  quod  debetur,  vel  si  quis  con- 
Bentiente  creditore  aliud  pro  alio  solverit. 
Nee  tamen  interest  quis  solvat,  utrum 
ipse  qui  debet,  an  alius  pro  eo  ;  libera- 
tur  enim  et  alio  solvente,  sive  sciente 
debitore  sive  ignorante  vel  invito  solutio 
fiat.  Item  si  reus  solverit,  etiam  ii  qui 
pro  eo  intervenerunt,  liberantur.  Idem 
ex  contrario  contingit,  si  fidejussoi*  sol- 
verit ;  non  enim  solus  ipse  liberatur,  sed 
etiam  reus. 


Gai.  iii.  168  ;  D.  xlvi.  3.  53 ;  D.  xM.  3 


Every  obligation  is  dissolved  by  the 
payment  of  the  thing  due,  or  of  some- 
thing else  given  in  its  place  \\\\h  the 
consent  of  the  creditor.  And  it  makes 
no  difference  whether  it  is  the  debtor 
himself  who  pays,  or  some  one  else  for 
him ;  for  the  debtor  is  freed  from  the 
obligation,  if  payment  is  made  by  a 
third  pei-son,  and  that  either  with  or 
without  the  knowledge  of  the  debtor,  or 
even  against  his  ■will.  If  the  debtor 
pays,  all  those  who  have  become  surety 
for  him  are  thei-eby  fi-eed,  just  as  if  a 
surety  pays,  not  only  he  himself  is  fi-eed, 
but  the  principal  is  freed  also. 

.  38.  2 ;  D.  xhd.  3.  43 ;  D.  xlvi.  1.  m. 


We  now  pass  to  considering  how  an  obligation  once  formed  may  be 
dissolved.  Solvere,  to  unloose,  dissolve  the  tie,  is  the  appropriate  term 
for  the  process,  m  whatever  way  it  may  be  accomplished — Solutionis 
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verbum  pei'tinet  ad  omnem  liheratiotiem  quoquo  rnodo  factam  (D.  xlvii. 
3.  54) — although  most  generally  applied  to  the  payment  of  money,  as 
the  mode  by  which  contracts  are  usually  terminated.  It  is  by  a  slight 
extension  of  the  strict  use  of  the  word  that  a  person  was  said  not  solvere 
obligationem,  but  solvere  pecuniam. 

The  civil  law,  which  imposed  forms  on  the  formation  of  a  contract, 
imposed  corresponding  forms  on  its  dissolution.  And  when  these  were 
fulfilled,  the  debtor  was  said  to  be  freed  from  his  obligation  '  ipso  jure.' 
In  later  times,  in  cases  where  these  forms  had  not  been  gone  through, 
but  yet  equity  demanded  that  the  debtor  should  be  considered  free, 
the  praetor  allowed  him  to  repel,  by  an  exception,  the  creditor  who  sued 
him  ;  and  it  has  thence  been  said,  '  obligatio  aut  ipso  jure,  aut  per  excep 
tionem  tolUtur.'' 

When  it  is  said  in  the  text  that  if  the  fidejussor  pays  the  principal 
is  freed,  the  case  must  be  understood  to  be  referred  to  of  a  fidejussor' 
paying,  without  using  his  right  of  having  the  actions  ceded  to  him. 
Payment  might  be  made  to  the  creditor  or  his  authorized  agent,  to  the 
tutor  or  curator,  or  to  the  pupil  if  authorized. 

Of  course,  in  every  stage  of  the  law,  payment  put  an  end  to  the  con- 
tract. The  claims  of  the  contracting  parties  were  satisfied,  and  nothing 
more  remained  to  be  done.  But,  supposing  payment  was  not  made, 
but  one  of  the  parties  was  willing  to  release  the  other,  or  one  party 
could  claim,  for  some  reason,  to  be  released,  certain  solemn  forms  had 
been  entered  into,  which  could  not  be  made  of  no  effect  by  the  mere 
consent  of  the  parties.  Such  forms  were  too  solemn  in  the  eyes  of  the 
law  to  lose  their  power  unless  other  forms  equally  solemn  were  gone 
through.  Accordingly,  in  such  cases,  where  no  real  payment  was 
made,  there  was  what  Gaius  calls  an  imaginaria  solutio,  varying  in  the 
method  in  which  it  was  made  according  to  the  forms  nexum,  verbis,  or 
Uteris,  with  which  the  contract  had  been  formed. 

If,  for  instance,  the  contract  had  been  formed  per  ces  et  libram,  not  less 
than  five  witnesses  and  a  libripens  were  called  together.  The  debtor 
struck  the  scale  with  a  piece  of  money  and  gave  it  to  the  creditor  in 
the  name  of  the  whole  sum  owing.  (Gai.  iii.  174.)  This  form  \vas 
also  adopted  in  cases  where  payment  of  a  legacy  given  per  damna- 
tlonem  was  remitted,  probably  because  the  testament  was  itself  sup- 
posed to  be  made  per  oss  et  libmm ;  and  also  in  cases  where  payment 
of  money  due  by  a  judicial  sentence  was  remitted,  probably  because 
the  most  formal  mode  of  imaginary  payment  was  adopted  when  the 
money  was  due  in  a  way  which  the  law  considered  as  specially  sol- 
emn. (Gai.  iii.  175.)  This  form  of  imaginary  payment  was  also 
applicable  wherever  anything  certain  of  those  things  which  '  pondere, 
numei'o,  meiuurave  constant'  was  due. 
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If  the  contract  had  been  made  '  verbis,^  the  debtor  asked  the  creditor 
if  he  held  what  was  due,  as  received,  '■Quod  ego  tihi  xyforrdd  hcjjearui  ac- 
ceptumV     The  creditor  answered  that  he  did,  ^  Habeo.''     The  creditor 
was  said   '  acceptum  ferre,'  and  the   process  was  called  '  acceptilalio. 
(See  next  paragi'.) 

If  the  contract  had  been  made  '  Uteris,^  the  debtor  probably  entered 
on  his  tabulce  the  expenditure  (expensilatio)  of  the  sum  due,  with  the 
consent  of  the  creditor,  but  we  cannot  learn  anything  from  Gaius  on 
the  subject. 

If  the  contract  had  been  made  re,  the  mere  return  of  the  thing  was  a 
sufficient  sign  that  the  contract  was  at  an  end.  There  was  a  visible 
act,  and  the  whole  object  of  the  forms  by  which  contracts  were  made 
and  dissolved  was  to  substitute  visible  acts  for  mere  expressions  of 
consent.  Where  the  contract,  as  belonging  to  the  jus  gentium,  could 
be  made  merely  by  consent,  it  could  also  be  dissolved  by  consent. 
(See  paragr.  4.) 

1.    Item   per  acceptilationem  tollitur  1.  An  oblig-ation  is  also  put  an  end  to 

obligatio.     Est  autera  acceptilatio  imagi-  by  acceptilation.     This  is  an  imaginary 

nai-ia  solutio  :   quod  enim  ex  verborum  payment,   for  if  Titius  wishes  to  remit 

obligiitione   Titio    debetur,   id    si    velit  payment  of  that  which  is  due  to  him  by 

Titius  vemittere,  potei-it  sic  fieri  ut  patia-  a  verbal  contract,  he  can  do  so  by  per- 

tiir  htec  verba  debitorem  dicere.   Quod  mitting  the   debtor  to   put  to  him   the 

ego  tibi  promisi  habesne  acceptum?  et  following  question,  *  Do  you  acknowledge 

Titius  respondeat,  Habeo.    Sed  et  Grsece  to  have  received  that  which  I  promiseil 

potest  acceptum  tieri,  dummodo  sic  fiat,  you?'    Titius   then   answering,    'I  do.' 

ut  Latinis  verbis  solet :  exetg  Xa^uv  drjvapia  The  acknowledgment  may  also  be  made 

naa\  zx^  Xafiuv.     Quo   genere,  ut  dixi-  in  corresponding  Greek  words,  e^lfCff/la.Jui' 

mus,  tantum  ese  solvuntur  obligationes  dr/vapia  roaa ;   exu  Xa/Suv.     In   this  way 

quae  ex    verbis    consistunt,   non    etiam  verbal  contracts  are  dissolved,  but  not 

ceterse :   consentaneum  enim  visum  est,  contracts  made  in  other  ways  :  it  seemed 

verbis  factam  obligationem   aliis   posse  natural   that   an   obligation  formed  by 

verbis  dissolvi.     Sed  et  id  quod  alia  ex  words   should   be  dissolved  by  words ; 

causa   debetur,  potest  in  stipulationem  but  anything  due  by  any  other  kind  of 

deduci  et  per  acceptilationem  dissolvi.  contract  may  be  made  the  subject  of  a 

Sicut  autem   quod   debetur,   pro  parte  stipulation,  and  the  debtor  be  freed  by 

recte  solvitur,  ita  in  partem  debiti  ac-  acceptilation.     And   as   part  of  a  debt 

ceptilatio  fieri  potest.  may  be  paid,  so   acceptilation  may  be 

made  of  a  part  only. 

Gai.  iii.  169,  170.  172 ;  D.  xlvi.  4.  S.  4 ;  D.  xlvi.  4.  9. 


Properly  the  acceptilatio  only  operated  as  a  release  when  the  contract 
had  been  made  verbis,  but  it  was  held,  in  all  cases,  to  contain  by  impli- 
cation a  pact  or  agreement  not  to  sue,  and,  therefore,  an  exceptio  could 
be  grounded  on  it  to  repel  the  credior  who  had  entered  into  it.  Si 
acceptilatio  inutilis  fiiit,  tacita  pactione  id  acturtis  videtur,  Tie  peteretur. 
(D.  ii.  14.  27.  9.)    The  jurists,  however,  found  a  means  of  making  the 
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acceptilatio  extend  to  every  kind  of  contract.  It  was  looked  on  as  a 
stipulation  which  operated  as  a  novation  of  the  old  contract,  that  is, 
which  did  away  with  the  former  contract,  and  substituted  a  new  one 
in  its  place. 


2.  Est  prodita  stipulatio  quse  vulgo 
Aquiliana  appellatur,  per  quam  stipula- 
tionem  contingit  ut  omnium  rerum  obli- 
gatio  in  stipulatum  deducatur,  et  ea  per 
acceptilationem  tollatur ;  stipulatio  enim 
Aquiliana  novat  omnes  obligationes,  et  a 
Gallo  Aquilio  ita  composita  est :  '  Quic- 
quid  te  mihi  ex  quacumque  causa  dai-e 
facere  opoi'tet  oportebit,  prsesens  in 
diemve,  quarumque  rerum  mihi  tecum 
actio,  qusfcqiie  adversus  te  petitio  vel 
adversus  te  persecutio  est  eritve,  quodve 
tu  meum  habes,  tenes  possidesve,  dolove 
malo  fecisti  quominus  possideas  :  quanti 
(piseque  eai'um  rerum  i-es  eiit,'  tantam 
jiecuniam  dari  stipulatus  est  Aulus 
Agerius ;  spopondit  Niimeidus  Negidius. 
Item  ex  di verso  Numerius  Negidius  in- 
ten-ogavit  Aulum  Agerium  :  '  Quicquid 
tibi  hodierno  die  per  Aquilianam  stipu- 
lationem  spopondi,  id  omne  habesne 
acceptum  V  respondit  Aulus  Agerius : 
'Habeo,  acceptumque  tuli.' 


2.  A  stipulation  has  been  invented, 
commonly  called  the  Aquilian,  by  which 
every  obligation,  whatever  may  be  the 
thing  it  concerns,  is  put  into  the  form  of 
a  stipulation,  and  afterwai-ds  dissolved 
by  acceptilation.  This  Aquiliau  stipula- 
tion effects  a  novation  of  all  obligations, 
and  was  framed  in  the  following  terms 
by  Gallus  Aquilius  : — '  Whatever  for 
any  cause  you  are  or  shall  be  bound  to 
give  or  do  for  me,  either  nov;  or  at  a 
future  day,  everything  for  which  I  have 
or  shall  have  against  you,  actions,  per- 
sonal or  real,  or  I'ight  to  have  recoui-se 
to  the  extraorclinaria  judicia  of  the 
magistrate  ;  evei-ything  of  mine  which 
you  have,  hold,  or  possess,  or  which  you 
only  do  not  possess  through  some  wilful 
fault  of  yoiii"  own,  whatever  shall  be  the 
value  of  all  these  things,'  so  much  Aulus 
Agei'ius  stipulated  should  be  given  him 
in  money,  and  Numerius  Negidius  en- 
gaged to  give  it ;  on  the  other  hand, 
Numerius  Negidius  put  to  Aulus  Agerius 
the  question,  '  All  that  I  have  promised 
you  to-day  by  the  Aquilian  stipulation, 
do  you  acknowledge  it  as  i-eceived  V  and 
Aulus  Agej'ius  answered  that  he  did 
acknowledge  it. 


D.  ii.  15.  4  ;  D.  xlvi.  4.  18.  1. 


This  Aquilius  Gallus  was  the  friend  of  Cicero,  whose  colleague  he 
was  in  the  prastorship  (b.c.  65).  He  was  the  pupil  of  Mucius,  and  the 
teacher  of  Siilpicius,  and  is  mentioned  in  the  Digest  (i.  2.  2.  42)  as  of 
great  authority  with  the  people.  He  is  said  to  have  devised  a  means 
by  which  postumi  sui  might  be  instituted  (D.  xxviii.  2.  29) ;  and  Cicero 
informs  us  that  he  was  also  the  author  of  certain  formulae  in  the  actions 
of  theft.     {De.  Off.  iii.  14)  (see  page  180). 

We  may  remark  with  what  care  and  forethought  Aquilius  Gallus 
has  made  his  formula  applicable  to  all  possible  cases.  '  Causa'  is  the 
generical  expression.  '  Oporiet,  oportebit'  embrace  the  present  and  the 
future.  ^  Prcesens  in  diemve'  (most  texts  add,  '  aut  sub  conditlone")  refer 
to  what  are  termed  the   'modalities'  to  which  contracts  are  liable. 
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*  Actio '  is  the  '  actio  in  personam ;'  '  petitio '  is  the  '  actio  in  rem  ;'  '  perne- 
cutio^  is  the  extraordinary  iji'oceedin/^  before  a  magistrate ;  ^ habea^  re- 
fers to  '  vindicatio ;'  ^  tenes'  to  physical  detention ;  ^possides'  to  jjossession. 
The  expression,  '  dolove  mala  fecisti  guominus  possideas,^  was  added  to 
express  the  obligation  which  bound  a  person  who  had  fraudulently 
destroyed  a  thing  in  his  possession  to  prevent  the  owner  reclaim- 
ing it.  The  stipulatio  Aquiliana  was  equally  applicable  if  the  object 
was  to  effect  a  novation  intended  to  operate  as  the  foundation  of  a 
new  contract  to  be  really  fulfilled  by  the  parties.  (D.  ii.  15.  2  and 
9.  2.) 


3.  Prseterea  novatione  tollitur  obliga- 
tio,  veluti  si  id  quod  tu  Seio  debeas,  a 
Titio  daii  stipulatus  sit ;  nam  interventu 
novse  personaj  nova  nascitur  obligatio  et 
pi'ima  tollitur  translata  in  posteriorem  ; 
adeo  ut  interdura,  licet  posterior  stipu- 
latio inutilis  sit,  tamen  prima  novationis 
jure  toUatur,  veluti  si  id  quod  tu  Titio 
debebas,  a  puijiilo  sine  tutoiis  auctori- 
tate  stipulatus  fuerit.  Quo  casu  res 
amittitni",  nam  et  pi-ior  debitoi*  liberatur, 
et  posterior  obligatio  nulla  est,  Non 
idem  juris  est,  si  a  servo  quis  fuerit  sti- 
pulatus; nam  tunc  prior  perinde  obli- 
g-atus  manet,  ac  si  postea  nullus  stipula- 
tus fuisset.  Sed  si  eadem  persona  sit  a 
qua  postea  stipuleris,  ita  demum  novatio 
fit,  si  quid  in  posteriore  stipulatione  novi 
sit,  forte  si  conditio  aut  dies  aut  fidejussor 
adjiciatur  aut  detrahatur.  Quod  autem 
diximiis,  si  conditio  adjiciatur  nova- 
tionem  fieri,  sic  intelligi  oportet  ut  ita 
dicam  factam  novationem  si  conditio  ex- 
titei'it :  alioquin  si  defecerit,  durat  prior 
obligatio.  Sed  cum  hoc  quidem  inter 
veteres  constabat,  tunc  fieri  novationem 
cum  novandi  animo  in  secundam  obliga- 
tionem  itum  fuerat  ;  per  hoc  autem 
dubium  erat,  quando  novandi  animo 
videretur  hoc  fieri,  et  quasdam  de  hoc 
prgesumptiones  alii  in  aliis  casibus  intro- 
ducebant.  Ideo  nostra  pi-ocessit  consti- 
tutio  quae  apertissime  definivit,  tunc 
solum  novationem  fieri  quotiens  hoc 
ipsum  inter  contrahentes  expressum 
fuerit,  quod  propter  novationem  prioris 
obligationis  convenerunt ;  alioquin  ma- 
nere  et  pristinam  obligationem,  et  secun- 
dam ei  accedere,  ut  maneat  ex  utraque 
causa  obligatio  secundum  nostrse  consti- 


3.  An  obligation  is  also  dissolved  by 
novation,  as  for  instance,  if  Seius  stipu- 
lates fi-om  Titius  for  that  which  is  due 
to  Seius  from  you.  For  by  the  interven- 
tion of  a  new  debtor  a  new  obligation 
arises,  and  the  foi-mer  obligation  is  ex- 
tinguished by  being  transfen-ed  into  the 
latter ;  so  much  so,  that  it  may  happen, 
that  although  the  latter  stipuh'.iion  is 
void,  yet  the  former,  by  the  efiect  of  the 
novation,  ceases  to  exist ;  as  for  instance 
if  Titius  stipulates  from  a  pupil  not 
authorized  by  his  tutor,  for  a  debt  due 
to  Titius  from  you,  in  this  case  Titius 
loses  his  whole  claim,  for  the  first  debtor 
is  freed,  and  the  second  obligation  is 
void.  But  the  case  is  different  if  it  is  a 
slave  from  whom  he  stipulates,  for  then 
the  original  debtor  remains  bound  as  if 
the  subsequent  stipulation  had  never 
been  made.  But  if  it  is  the  original 
debtor  himself  from  whom  you  make  the 
second  stipulation,  there  will  be  no  nova- 
tion, unless  the  subsequent  stipulation 
contains  sometlijng  new,  as,  foi"  instance, 
the  addition  or  suppression  of  a  condi- 
tion, a  term,  or  a  surety.  In  saying  that 
if  a  condition  is  added  there  is  a  nova- 
tion, we  must  be  understood  to  mean 
that  the  novation  wiU  take  place  if  the 
condition  is  accompUshed,  but  that  if  it 
is  not  accomplished,  the  former  obliga- 
tion remains  binding.  The  ancients 
were  of  opinion  that  the  novation  only 
took  place  when  the  second  obligation 
was  enteijed  into  for  the  purpose  of  mak- 
ing the  novation,  and  doubts  conse- 
quently arose  as  to  the  existence  of  this 
intention,  and  diftei-ent  presumptions 
were  laid  do^^-n  by  those  who  treated  the 
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tutionis  definitionem,  quam  licet  ex  ipsius    subject  according  to  the  different  cases 
lectione  apertius  cog-noscere.  they  had  to  settle.     In  consequence,  our 

constitution  was  published,  in  which  it 
was  clearly  decided  that  novation  shall 
only  take  place  when  the  contracting 
parties  have  expressly  declared  that 
their  object  in  making  the  new  contract 
is  to  extinguish  the  old  one  ;  otherwise 
the  former  obligation  will  remain  bind- 
ing, while  the  second  is  added  to  it,  so 
that  each  contract  wiU  give  lise  to  an 
obligation  still  in  force,  according  to  the 
provisions  of  oui"  constitution,  which  may 
be  more  fully  learned  by  reading  the 
constitution  itself. 

Gai.  iii.  176,  177.  179 ;  D.  xlv.  2.  6.  8.  1,  and  foil. ;  C.  viii.  41.  8. 

Noviation  is  the  dissolution  of  one  obligation  by  the  formation  of 
another.  Ulpian  says,  '  Novatio  est  prions  debiti  in  aliam  ohligationem  vel 
cwilem  vel  naturalem,  transfusio  atque  translatio:  hoc  est,  cum  ex  prcecedenie 
causa  ita  nova  constituatur,  ut  prior  perimatur.  Notatio  enim  a  novo 
nomen  accepit,  et  a  novo  ohligatione.^     (D.  xlvi.  2.  1.) 

Every  kind  of  contract  could  be  superseded  by  novation,  but  the  new 
contract  must  be  either  Uteris  (see  Tit.  21)  or  by  stipulation,  and  the 
predominance  of  the  use  of  stipulations  as  the  instruments  of  novation 
■was  so  great  that  the  jurists  generally  refer  to  it  alone,  Qualiscumgue 
obligatio  sit  quce  prcecesserit,  novari  verbis  potest.     (D.  xlvi.  2.  1.) 

It  was  necessary  that  the  obligation  superseded  should  be  existing 
at  the  time ;  but  whether  it  was  civil,  prastorian,  or  natural,  was 
immaterial.  (D.  xlvi.  2.  1,  2.)  And  it  was  also  necessary  that  the 
stipulation  which  superseded  i'i  should  be  binding,  either  civilly  or 
naturally.  In  the  text  we  have  two  instances  of  contracts  which  are 
not  binding,  owing  to  the  incapacity  of  the  parties,  one  made  with  a 
pupil,  and  one  with  a  slave,  and  a  distinction  is  drawn  between  them. 
The  stipulation  made  with  the  pupil  is  a  stipulation,  though  only  one 
binding  naturally  :  the  pupil  is  a  Roman  citizen,  and  can  pronounce 
the  word  spondeo ;  but  a  stipulation  made  with  a  slave,  except  when 
the  slave  speaks  merely  as  the  mouthpiece  of  his  master,  is  no  stipula- 
tion at  all.  The  slave  cannot  use  the  words  of  the  formulary.  There 
is  no  contract  verbis  to  supersede  the  existing  obligation. 

By  a  novation  a  new  debtor  might  be  substituted,  even  without  the 
consent  of  the  original  debtor.  If  it  was  done  with  the  consent  of  the 
original  debtor,  the  new  debtor  was  termed  delegatus,  and  the  process 
dclegatio.  If  it  was  done  without  his  consent,  the  new  debtor  was 
termed  the  expromissor,  and  the  process  expromissio;  but  these  terms, 
expromissor-  and  expromissio,  were  also  used  in  a  wider  sense,  as  imply- 
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ing  the  new  debtor  and  the  mode  of  contractu;^  generally,  without 
implying  that  the  consent  of  the  old  debtor  had  not  been  given  to  the 
substitution.     (D.  xiii.  7.  10.) 

Of  course,  if  both  parties  to  the  original  contract  were  willing,  anew 
creditor  could  be  substituted  as  well  as  a  new  debtor,  by  a  novation  ; 
and  if  a  new  debtor  was  delegated  who  already  owed  a  debt  to  the  old 
debtor,  there  would  necessarily  be  a  change  of  creditor  as  well  as 
debtor.  A  owes  to  B,  and  B  to  C,  an  equal  sum.  If  B  tells  A  to  pay 
C,  C  has  a  new  debtor,  and  A  a  new  creditor. 

In  the  passage  of  Gains  (iii.  177)  on  which  the  text  is  based,  it  is 
said  that  if  a  sponsor  was  added,  there  was  a  new  contract,  ^^ponsf/rea 
being  obsolete,  Justinian  substitutes ^cZeyMssor;  but  although  a  contract 
might  be  extinguished  by  a  surety  being  added,  this  would  not  be  so 
if  the  parties  did  not  mean  it  to  have  this  effect. 

If  the  original  contract  was  made  in  any  other  way  than  a  stipula- 
tion, it  could  be  superseded  by  a  stipulation  containing  the  same  terms. 
But  if  it  was  made  by  a  stipulation,  then,  unless  some  alteration  were 
made  in  it,  the  new  stipulation  would  be,  in  fact,  the  old  one,  and  there 
could  be  no  novatio,  unless  some  new  term  was  added.  But  suppose  a 
new  stipulation  was  made  with  a  condition  introduced  into  it,  was  the 
old  stipulation  extinguished  at  once  by  novation  ?  The  text  lays  doAvn 
the  general  principle  that  it  was  not  extinguished,  as  irt  is  said  in  the 
Digest  (xlvi.  2.  14)  non  statim  fit  novatio,  sed  time  demum  cum  conditia 
extUerit ;  the  old  contract  endured  until  the  condition  was  accomplished, 
and  if  the  condition  failed  the  old  contract  remained  binding.  But 
some  of  the  jurists  said  that  to  extinguish  the  first  contract  might  be 
the  intention  of  the  parties  in  making  the  second  contract,  or  it  might 
not.  The  question  of  novation  was  therefore  a  question  of  the  intention 
of  the  parties  in  each  particular  case.  Justinian  lays  down  in  the  text 
that,  unless  the  parties  expressly  declare  it  to  be  their  wish  that  the 
first  contract  shall  be  extinguished  by  the  second^  the  first  contract 
shall  be  considered  as  subsisting. 

In  personal  actions  something  like  novation  took  place  at  two  points 
of  the  suit  (GrAi.  iii.  180) — at  the  litis  contestatio  (see  Introd.  paragT.  105), 
and  when  judgment  had  been  given.  After  the  litis  contestatio,  the 
plaintifl*  could  sue  in  a  fresh  action  on  what  was,  at  this  period  of  the 
suit,  ascertained  to  be  his  legal  position,  but  not  on  the  contract  itself. 
After  judgment  was  given,  he  could  sue  on  the  judgment.  But  in  both 
cases  all  the  beneficial  accessories  of  the  original  contract  were  con- 
tinued on  to  the  new — such,  for  instance,  as  pledges  given  in  security 
remained,  and  interest  continued  to  run  on,  lite  contestata  usurce  ciimmt 
(D.  xxii.  1.  35),  and  so  this  juridical  novation  did  not,  like  novation 
proper,  quite  supersede  the  original  oontract.     (D.  xhi.  2.  29.) 
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4.  Hoc  amplius,  eae  obligationes  qu?e  4.  Those  obligations  whicli  are  formed 
consensu  contrahuntur,  contraria  volun-  by  consent  alone,  are  dissolved  by  the 
tate  dissolvuntur ;  nam  si  Titius  et  Seius  expression  of  a  contrary  wish.  If  Titius 
inter  se  consenserint,  vA  fundum  Tuscu-  and  Seius  have  agreed  that  Seius  shall 
lanum  emptum  Seius  haberet  centum  pui-chase  an  estate  at  Tusculum  for  a 
aureoi-um,  deinde  re  nondum  secuta,  id  hundred  (lurei,  and  then,  before  the  con- 
est,  neque  pretio  sobito  neque  fundo  tract  has  been  executed,  that  is,  before 
tradito,  placuerit  inter  eos  ut  discedere-  the  price  has  been  paid,  or  delivery 
tur  ab  ea  emptione  et  venditione,  invicem  made  of  the  estate,  they  agree  to  aban- 
liberantui'.  Idem  est  in  conductione  et  don  the  agreement  for  the  sale,  they  are 
locatione,  et  in  omnibus  conti-actibus  qui  mutually  freed  from  their  obligation.  It 
ex  consensu  descendunt.  is  the  same  in  the  contract  of  letting  to 

hire,  and  in  all  other  conti'acts  formed 

by  consent  alone. 
D.  xlvi.  3.  80  ;  D.  xviii.  5.  5.  1. 

This  paragraph  must  be  understood  with  the  limitation  that  the 
contract  could  only  be  rescinded  integris  omnibus,  i.e.  if  each  party- 
could  possibly  be  placed  in  the  position  he  held  before.  The  text 
rather  loosely  expresses  this  by  '  re  nondum  secuta.^  If  all  things  were 
not  Integra,  but  the  parties  agreed  to  make  them  so,  this  would  be  a 
new  contract  extinguishing  the  old  contract  by  novation,  not  an  extinc- 
tion of  the  contract  by  mere  consent. 

There  were  other  modes  by  which  a  contract  was  dissolved,  as,  if 
the  subject  of  the  contract  being  a  thing  certain  perished  without  the 
fault  of  any  party;  or  if  the  qualities  of  debtor  and  creditor  were 
united  in  the  same  person,  as  for  instance,  if  the  debtor  became  heir 
of  the  creditor,  which  is  termed  confusio ;  or  if  one  debt  was  set  off 
against  another  {compensatio),  which,  however,  if  the  actions  proper  to 
the  contract  were  actions  stricti  juris,  would  only  give  rise  to  an  excep- 
tion, and  not  to  an  extinction  of  the  contract ;  in  actions  honce  fidei, 
where  equitable  grounds  of  defence  need  not  be  stated  in  the  formula, 
the  compensatio  would  be  necessarily  taken  notice  of,  and  in  such  cases 
the  contract  may  be  said  to  have  been  virtually  (see  Bk.  iv.  Tit.  6.  39) 
put  an  end  to  by  the  compensatio.  There  were  also  many  other  things 
which,  although  they  left  the  contract  still  subsisting,  prevented  an 
action  being  brought  on  it.  These  will  be  treated  of  in  the  next  Book 
under  the  head  of  Exceptions. 


LIBER  QUARTUS. 


Tit.    I.     DE   OBLIGATIONIBUS   QU^  EX  DELICTO 
NASCUNTUR. 

Cum  expositum  sit  superiore  libro  de  As  we  have  treated  in  the  preceding 
obligationibus  ex  contractu  et  quasi  ex  Booli  of  obligations  arising-  ex  contractu 
contractu,  sequitur  ut  de  obligationibus  and  qvAisi  ex  contractu,  we  have  now  to 
ex  maleficio  dispiciamus.  Sed  ilte  qui-  treat  of  obligations  arising  ex  maleficio. 
dem,  ut  suo  loco  tradidimus,  in  quatuor  Of  the  obligations  treated  of  in  the  last 
genera  dividuntur :  hae  vero  unius  gene-  Book,  there  were,  as  we  have  said,  four 
lis  sunt ;  nam  omnes  ex  re  nascuntur,  kinds  ;  of  those  we  are  now  to  ti-eat  of, 
id  est,  ex  ipso  maleficio,  veluti  ex  furto  there  is  but  one  kind,  for  they  all  arise 
aut  rapina  aut  damno  aut  injuria.  from  the  thing,  that  is,  from  the  delict, 

as,  for  example,  from   theft,  from  rob- 
bery, or  damage,  or  injury. 

Gai.  iii.  182 ;  D.  xliv.  7.  4. 

This  part  of  the  Institutes  only  treats  of  delicta,  i.e.  violations  of 
the  rights  of  property  and  of  ingredients  of  status,  such  as  liberty, 
security,  and  reputation,  so  far  as  they  produce  obligations  and  are 
the  grounds  of  private  actions.  It  is  not  the  evil  intent  which  makes 
an  act  a  delict.  Many  acts  done  with  evil  intent  are  excluded,  many 
done  without  are  included  in  the  number.  Those  acts  only  were 
delicts  which  had  been  characterized  and  provided  against  as  such  by 
the  ancient  civil  legislation,  and  to  which  a  particular  action  was 
attached.  (See  Introd.  paragr.  88.)  In  this  and  the  three  following 
Titles  we  have  the  four  principal  kinds  of  delicts  treated  of,  viz. 
furtum,  vi  bona  rapta,  damni  injuria,  and  injuria. 

All  the  obligations  attached  to  delicts  are  said  in  the  text  nascl  ex 
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re,  i.e.  from  the  evil  act  or  thing  done,  ex  ipso  maleflcio,  to  contrast 
them  with  the  various  modes  in  which  obligations  ex  ccmtractu  are 
formed. 

Ut  de  ohligationibvs  ex  maleflcio  dispiciamus.  Many  texts  read,  ut  de 
ohligationibus  ex  maleflcio  et  quasi  ex  maleflcio  dispiciamus. 

1.  Furtum  est  contrectatio  rei  fraudu-  1.  Theft  is  the  fraudulent  dealing'  with 
losa,  vel  ijisius  rei,  vel  etiani  usus  ejus  a  thing-  itself,  with  its  use,  or  its  posses- 
possessionisve :  quod  lege  naturali  pro-  sion  ;  an  act  which  is  prohibited  by 
hibitum  est  admittere.  natural  law. 

D.  xlvii.  2.  1.  3. 

The  definition  of  theft  includes  the  term  contrectatio  rei,  to  show  that 
evil  intent  is  not  sufficient ;  there  must  be  an  actual  touching  or  seizing 
of  the  thing :  fraudulosa,  to  show  that  the  thing  must  be  seized  with 
evil  intent,  and  rei,  usus,  possessionis,  to  show  the  different  interests  in  a 
thing  that  might  be  the  subject  of  theft.  It  might  seem  that  it  would 
have  made  the  definition  more  complete  to  have  said  contrectatio  rei 
alienw.  Perhaps  the  word  alienee  was  left  out  because  it  was  quite  pos- 
sible that  the  dominus  or  real  owner  of  a  thing  should  commit  a  theft  in 
taking  it  from  the  possessor,  as,  for  instance,  in  the  case  of  a  debtor 
stealing  a  thing  given  in  pledge ;  and  yet  the  res  was  scarcely  aliena  to 
the  dominus. 

Many  texts,  after  the  words  contrectatio  fraudulosa,  add  lucri  faciendi 
gratia,  i.e.  with  a  design  to  profit  by  the  act,  whether  the  profit  be  that 
of  gaining  a  benefit  for  one's  self,  or  that  of  inflicting  an  injury  on 
another.  These  words  are  found  in  the  passage  of  the  Digest  (xlvii.  2. 
1.  B)  from  which  this  definition  of  theft  is  taken,  but  the  authority  of 
the  manuscript  seems  against  admitting  them  here. 

Only  things  moveable  could  be  the  subject  of  theft.     (D.  ^jlvii.  2,  25.) 

2.  Furtum  autem  vel  a  furvo,  id  est  2.  Tne  word  furtum  comes  either 
nigro,  dictum  est,  quod  clam  et  obscure  from  furvum,  which  means  '  black,'  be- 
tit,  et  plerumque  nocte  ;  vel  a  fraude,  vel  cause  it  is  committed  secretly,  and  often 
a  ferendo,  id  est  auferendo,  vel  a  Grseco  in  the  night ;  or  from  fraxiH  ;  or  from 
sermone,  qui  (^u(>aq  appellant  fures.  Imo  fente,  that  is  '  taking  away,'  or  from  the 
et  Graici  otto  tov  <pepeiu  ipufjag  dixerunt.  Greek  word  (pup,  meaning  a  thief,  which 

again  comes  from  (pepeiv,  to  cany  away. 

D.  xlvii.  2.  1. 

3.  Furtorum  autem  genera  duo  sunt,  3.  Of  theft  there  are  two  kinds,  theft 
inanifestum  et  nee  manifestum ;  nam  manifest  and  theft  not  manifest ;  for  the 
conceptum  et  oblatum  species  potius  thefts  termed  conceptum  and  ohlatum 
actionis  sunt  farto  cohserentes,  quam  ai-e  rather  kinds  of  actions  attaching  to 
genei-a  furtorum,  sicut  infeiius  appare-  theft  than  kinds  of  theft,  as  will  appear 
bit.  Manifestus  fur  est,  quem  Grseci  ctt'  below.  A  manifest  thief  is  one  whom 
avTocpuptp  appellant,  nee  solum  is  qui  in  the  Greek  term  en'  avro<l)upip,  being  not 
furto  deprehenditur,  sed  etiam  is"  qui  eo  only  one  taken  in  the  fact,  but  also  one 
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loco  depiiihenditur  quo  fit :  veluti  qui  in 
domo  furtum  fecit,  et  nondum  egressus 
januani  depi-ehensns  fuerit ;  et  qui  in 
oliveto  olivarum  aut  in  vineto  uvarum 
furtum  fecit,  quamdiu  in  oliveto  aut 
vineto  fur  depreheiisiis  sit.  Imo  ulterius 
furtum  manifestum  extendendum  eat, 
quamdiu  earn  rem  fur  tenena  visus  vel 
deprehensus  fuerit,  sive  in  publico  sive 
in  pi'ivato,  vel  a  domino  vel  ab  alio,  ante- 
quam  eo  pervenerit  quo  perferre  ac  de- 
ponere  rem  destinasset ;  aed  si  pertulit 
quo  destinavit,  tametsi  depi-ehendatur 
cum  re  furtiva,  non  est  n^anifestua  fur. 
Nee  manifeatum  furtum  quid  ait,  ex  iia 
quae  diximus  intellig-itur  ;  nam  quod 
manifestum  non  est,  id  scilicet  nee  mani- 
festum est. 

Gai.  iii.  183-185  ;  D.  xivii.  2, 


taken  in  the  place  where  the  thefl  is 
committed;  as,  for  example,  befr^re  he 
has  passed  through  the  door  of  the  house 
where  he  has  committed  a  theft,  or  in  a 
plantation  of  olive.s,  or  a  vineyard  whej-e 
he  has  been  stealing.  We  must  also 
extend  manifest  theft  to  the  ca*e  of  a 
thief  seen  or  seized  by  the  owner  or  any 
one  elae  in  a  public  or  private  place, 
while  still  holding  the  thing  he  has  stolen, 
before  he  has  reached  the  place  where 
he  meant  to  take  and  fleposit  it.  But  if 
he  once  reaches  his  destination,  although 
he  is  afterwards  taken  with  the  thing 
stolen  on  him,  he  ia  not  a  manifest  thief. 
What  we  mean  by  a  not  manifest  thief 
may  be  gathered  from  what  we  have 
said,  for  a  theft  which  is  not  a  manifest 
theft  is  a  not  manifest  theft. 

3 ;  D.  xlvii.  2.  5,  pr.  and  1. 


The  distinction  between  furtum  manifestum  and  nee  m,anifestum  is 
found  in  the  law  of  the  Twelve  Tables,  which  affixed  to  a  furtum  mani- 
festum. the  penalty  of  death  if  committed  by  a  slave,  and  the  penalty  of 
being  given  over  as  a  slave  to  the  person  injured  if  the  thefts  were  com- 
mitted by  a  freeman ;  and  attached  to  a  furtum,  nee  manifestum  the 
penalty  of  double  the  value  of  the  thing  stolen,  whether  committed  by 
a  freeman  or  a  slave.  The  praetor  retained  the  penalty  fixed  in  the 
latter  case,  but  in  the  former  altered  the  penalty  to  the  payment  of  four 
times  the  value  of  the  thing  stolen,  whether  the  theft  was  committed 
by  a  slave  or  a  freeman.     (GtAi.  iii.  189.) 

,  Gai  us  tells  us  that  the  jurists  were  divided  on  the  point  of  what  it 
was  that  constituted  a  fuHwm  manifestum ;  some  thinking  the  thief 
must  be  taken  in  the  act,  some  that  he  need  only  be  taken  on  the  spot, 
some  that  he  need  only  be  taken  with  the  thing  stolen  on  him  before 
he  had  transported  it  to  its  destination  (this  is  the  opinion  received  in 
the  text),  and  some  that  time  and  place  were  immaterial  so  that  he  was 
taken  with  the  thing  stolen  on  him.     (Gai.  iii,  184.) 


4.  Conceptum  furtum  dicitur,  cum 
apud  aliquem  testibus  pi-aesentibus  fur- 
tiva i"es  qusesita  et  inventa  sit ;  nam  in 
eum  propria  actio  constituta  est,  quamvis 
fur  non  sit,  quae  appellatur  concepti. 
Oblatum  furtum  dicitur,  cum  res  furtiva 
ab  aliquo  tibi  oblata  sit,  eaque  apud  te 
concepta  sit,  utique  si  ea  mente  tibi  data 
fuerit,  ut  apud  te  poliusquam  apud  eum 
qui  dedit,  conciperetur ;  nam  tibi  apud 
31 


4.  There  is  what  is  termed  conceptu7n 
fuj'tum,  when  a  thing  stolen  has  been 
sought  and  found  in  the  presence  of  wit- 
nesses in  any  one's  house;  for  although 
this  person  may  not  be  the  actual  thief, 
he  is  liable  to  a  special  action  termetl 
coTicepti.  There  is  what  is  termed /jir- 
tinn  vblatum.  if  a  thing  stolen  has  been 
Dlaced  in  your  hands  and  then  seized  in 
your  house;  that  is,  if  the  pei-son  who 
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quein  concepta  sit,  propna  ad  versus  eiiin 
qui  obtulit,  quamvis  fur  non  sit,  consti- 
tuta  est  actio  quae  appellatur  oblati.  Est 
etiam  prohibiti  furti  actio  advei-sus  eum, 
qui  fui'tum  qua;rere  testibus  prsesenti- 
bus  volentem  prohibuerit.  Prgeterea 
poena  constituitur  edicto  prsetoris  per 
actionem  furti  non  exhibiti  advei"sus  eiun 
qui  furtivam  rem  apud  se  qufesitani  et 
inventam  non  exhibuit.  Sed  hai  actiones, 
id  est,  concepti  et  oblati  et  fui-ti  pro- 
hibiti, nee  non  furti  non  exhibiti,  in  de- 
suetudinem  abiei-unt :  cum  enim  i-ef^ui- 
sitio  rei  furtivse  hodie  secundum  veterem 
observationem  non  fit,  merito  ex  conse- 
quentia  etiam  praefatae  actiones  ab  usu 
communi  recesserunt,  cum  manifestissi- 
mum  est,  quod  omnes  qui  scientes  rem 
furtivam  suscepeiint  et  celaverint,  fui-ti 
nee  manifesti  obnoxii  sunt. 


Gai.  iii. 


placed  it  in  your  hands  did  so,  that  it 
might  be  found  rather  in  yoiu"  house 
than  in  his.  For  you,  in  whose  house  it 
had  been  seized,  would  have  against  him 
who  placed  it  in  your  hands,  although 
he  were  not  the  actual  thief,  a  special 
action  termed  oblati.  There  is  also  the 
action  prohibiti  furti  against  a  person 
who  pi-events  another  who  wishes  to 
seek  in  the  presence  of  witnesses  for  a 
thing  stolen  ;  there  is,  too,  by  means  of 
the  action  furti  non  exhibiti,  a  penalty 
provided  by  the  edict  of  the  praetor 
against  a  person  who  has  not  produced 
a  thing  stolen  which  has  been  searched 
for  and  found  in  his  possession.  But 
these  actions,  concepti,  oblati,  furti,  pro- 
hibiti, and  furti  no?i  exhibiti,  have  fallen 
into  disuse  ;  for  search  for  things  stolen 
is  not  now  made  according  to  the  ancient 
practice,  and  therefore  these  actions 
have  naturally  ceased  to  be  in  use,  as 
all  who  knowingly  have  received  and 
concealed  a  thing  stolen  are  liable  to  the 
action  furti  nee  manifesti. 

186-188. 


To  the  furtum  conceptum  and  the  furtum  oblatum  a  penalty  of  triple 
lihe  value  of  the  thing  stolen  was  affixed  by  the  Twelve  Tables.  To 
•the  furtum  prohibitum,  not  noticed  in  the  Twelve  Tables,  a  penalty  of 
quadruple  the  value  was  affixed  by  the  praetor.  (Gai.  iii.  192.)  The 
Twelve  Tables  noticed  a  kind  oi  furtum  conceptum  of  which  no  mention 
is  made  here ;  it  was  called  furtum  lance  liciogue  conceptum.  The 
searcher  entered  the  house  of  the  supposed  receiver,  having  nothing  on 
his  person  but  a  cincture  (licium)  round  his  waist,  and  a  plate  (lanx) 
which  he  held  with  both  his  hands,  so  that  there  could  be  no  suspicion 
that  he  had  brought  in  with  him  the  thing  supposed  to  be  stolen.  If 
he  then  found  the  thing  in  the  house,  the  receiver  was  punished  as  if 
he  had  committed  a  furtum  manifestum.  (G-ai.  iii.  192.)  This  mode 
of  search  and  the  action  founded  on  it  were  suppressed  by  the  lex 
.^Jbutia.  (AuL.  Gell.  Noct.  Att.  xvi.  10.)  The  actions  furti  concepti, 
oblati,  and  prohibiti,  were  still  in  use  in  the  time  of  Gains. 

Ulpian  (D.  L.,  16.  13)  explains  the  meaning  of  the  word  pcena. 
Poena  is  the  punishment  of  an  offence,  noxcB  vindicta.  It  is  contrasted 
with  multa.  Pcena  is  a  punishment  imposed  by  some  general  law, 
affecting  possibly  the  caput  and  existimatio  of  the  person  punished. 
Multa  is  a  fine,  a  money  fine  in  later  law,  a  fine  of  cattle  and  sheep 
in  earlier  times  (pecuaria). 
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The  value  of  the  thing  was  the  rei  verum  pretitmiy  its  worth  under 
all  the  circumstances  of  the  case.  So  if  a  slave  was  stolen,  who  wa.s 
in  a  position  to  enter  on  an  inheritance  at  his  master's  bidding  (and 
then  died  before  entering),  the  pretium  hereditatis,  the  value  of  the  in- 
heritance thus  lost  was  calculated  in  the  value  of  the  slave  stolen.  (D. 
xlvii.  2.  50,  pr.) 


5.  Poena  manifest!  furti  quadrupli  est, 
tani  ex  servi  quam  ex  libei'i  persona ; 
nee  manifesti,  dupli. 


5.  The   penalty  for  manifest  theft  is 
quadruple  the  value  of  the  thing  stolen, 
whether  the  thief  be  a  slave  oi-  a  free- 
man ;  that  for  theft  not  manifest  is  double. 
Gai.  iii.  189,  190. 


6.  Furtum  autem  fit  non  solum  cum 
quis  intercipiendi  causa  rem  alienam 
amovet,  sed  generaliter  cum  quia  alien- 
am  rem  invito  domino  conti*ectat.  Itaque, 
si\  e  creditor  pignore,  sive  is  apud  quern 
res  deposita  est,  ea  re  utatur,  sive  is  qui 
rem  utendam  accepit,  in  aliura  usum 
earn  transferat  quam  cujus  gratia  el  data 
est,  furtum  committit :  veluti,  si  quis  ai-- 
gentum  iitendum  acceperit  quasi  amicos 
ad  coenam  invitaturus,  et  id  peregi-e  se- 
cum  tulerit,  aut  si  quis  equum  gestandi 
causa  commodatum  sibi  longius  aliquo 
duxerit.  Quod  veteres  scripserunt  de 
eo  qui  in  aciem  equum  perduxisset. 


Gai.  iii.  195,  196 

7.  Placuit  tamen  eos  qui  rebus  com- 
modatis  aliter  uterentur  quam  utendas 
acceperint,  ita  furtum  committere  si  se 
intelligant  ad  invito  domino  facere,  eum- 
que  si  intellexisset  non  permissurum,  at 
si  permissurum  credant,  extra  crimen 
videri ;  optima  sane  distinctione,  quia 
fui-tum  sine  aflfectu  furandi  non  commit- 
tatur. 


6.  It  is  theft,  not  only  when  any  one 
takes  away  a  thing  belonging  to  another, 
in  order  to  appropriate  it,  but  generally 
when  any  one  deals  with  the  property 
of  another  contrary  to  the  wishes  of  its 
owner.  Thus,  if  the  creditor  uses  the 
thing  pledged  or  the  depositary  the  thing 
deposited,  or  the  usuary  employs  the 
thing  for  another  purpose  than  that  for 
which  it  is  given,  it  is  a  theft ;  for  ex- 
ample, if  any  one  borrows  plate  on  the 
pretence  of  intending  to  invite  friends  to 
supper,  and  then  carries  it  away  with 
him  to  a  distance,  or  if  any  one  borrows 
a  hOrse,  as  for  a  I'ide,  and  takes  it  much 
farther  than  suits  such  a  purpose,  or,  as 
we  tind  supposed  in  the  wi'itings  of  the 
ancients,  takes  it  into  battle. 

;  D.  xlvii.  2.  54. 

7.  A  person,  however,  who  borrows  a 
thing,  and  applies  it  to  a  purpose  other 
than  that  for  which  it  was  lent,  only  com- 
mits theft,  if  he  knows  that  he  is  acting 
against  the  wshes  of  the  owner,  and 
that  the  owner,  if  he  were  informed, 
would  not  permit  it;  for  if  he  really 
thinks  the  owner  would  permit  it,  he 
does  not  commit  a  crime ;  and  this  is  a 
very  pi-oper  distinction,  for  thei-e  is  no 
theft  without  the  intention  to  commit 
theft. 


Gai.  iii.  197;  D.  xli.  3.  37. 


S.  Sed  et  si  credat  aliquis  invito  dom- 
ino se  rem  commodatam,  sibi  contrec- 
tai-e,  domino  autem  volente  id  fiat,  dici- 
tur  furtum  non  fieri.  Unde  illud  quassi- 
tum  est,  cum  Titius  servum  Msvii  solli- 


8.  And  even  if  the  borrower  tliinks  he 
is  applying  the  thing  borrowed  contrary 
to  the  wishes  of  the  owner,  yet  if  the 
owner  as  a  matter  of  fact  approves  of 
the  application,  there  is,  it  is   said,   no 
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citaveiit  ut  quasdam  res  doroino  sub- 
i-iperit  et  ad  eum  pei'ferret,  et  servus  id 
ad  Msevium  pertulent;  Majvius  dum 
vult  Titium  in  ipso  delicto  deprehendere, 
permiserit  sei'vo  quasdam  i-es  ad  eum 
perferre,  uti'um  furti  an  sei'\'i  con-upti 
judicio  teneatur  Titius,  an  neutro.  Et 
cum  nobis  super  hac  dubitatione  sugg'es- 
tum  est,  et  antiquorum  prudentium 
super  hoc  altercationes  j>ei"3peximus, 
quibusdam  neque  furti  neque  servi  cor- 
nipti  actionem  prsestantibus,  quibus- 
dam furti  tantummodo.  Nos  hujusmodi 
calliditati  obviam  euntes  pei*  nostram  de- 
cisionem  sanximus,  non  solum  furti  ac- 
tionem, sed  et  servi  coiTupti  contra  eum 
dari.  Licet  enim  is  servus  deterior  a  sol- 
licitatore  minime  factus  est,  et  ideo  non 
concui-rant  reg-ulse  qu£e  servi  corrupti 
actionem  introducerent,  tamen  consilium 
corruptoiis  ad  perniciem  probitatis  sei'vi 
introductum  est:  ut  sit  poena! is  actio  im- 
posita,  tamquam  si  re  ipsa  fuisset  ser- 
vus corrujitus,  ne  ex  hujusmodi  impuni- 
tate  et  in  alium  servum  qui  facile  possit 
corrumpi,  tale  facinus  a  quibusdam  per- 
peti'etur. 

Gai.  iii.  198 ; 


theft.  Whence  the  follovying  question 
arises :  Titius  has  urged  the  slave  of 
Msevius  to  steal  from  his  master  certain 
things,  and  to  bi"ing  them  to  him ;  the 
slave  informs  his  master,  who,  wishing 
to  seize  Titius  in  the  act,  pei'mits  his 
slave  to  take  certain  things  to  Titius ;  is 
Titius  liable  to  an  action  furti,  ov  to  one 
se)-vi  corrupti,  or  to  neither  ?  This  doubt- 
ful question  was  submitted  to  us,  and 
we  examined  the  conflicting  opinions  of 
the  ancient  jurists  on  the  subject,  some 
of  whom  thought  Titius  was  liable  to 
both  these  actions,  while  others  thought 
he  was  only  liable  to  the  action  of  theft ; 
and  to  prevent  subtleties,  we  have  de- 
cided that  in  this  case  both  these  actions 
may  be  brought.  For,  although  the 
slave  has  not  been  corrupted,  and  the 
case  does  not  seem  therefore  within  the 
rules  of  the  action  servi  ccn-nipti,  yet  the 
intention  to  corrupt  the  slave  is  indis- 
putable, and  he  is  therefore  to  be  pun- 
ished exactly  as  if  the  slave  had  been 
i-eally  corrupted,  lest  his  impunity 
should  incite  others  to  act  in  the  same 
criminal  way  towards  a  slave  more  easy 
to  con-upt. 

C.  vii.  2.  20. 


Was  the  slave  corrupted  ?  No  ;  he  had  given  a  signal  proof  of  his 
fidelity.  Was  the  thing  stolen  ?  No ;  the  owner  had  consented  to  its 
being-  taken.  Thus  had  reasoned  those  who  refused  either  action. 
Justinian  avoids  these  subtleties,  and  decides  that  crime  shall  at  any 
rate  be  punished,  and  reparation  be  made  for  a  wrongful  act. 

9.  Interdum  etiam  liberorum    homi-        9.  Sometimes  there  may  be  a  theft  of 
nuni  furtum  tit,  veluti  si  quis  liberoi-um    free  persons,  as,  if  one  of  our  children 
nostrorum  qui   in  potestate  nostra   sit,     in  our  power  is  carried  away 
subreptus  fueiit. 

Gai.  iii.  199. 

Gains  adds,  as  an  example,  the  case  of  a  wife  in  manu  being  stolen. 
It  was  not  the  value  of  the  person  stolen  which  in  such  cases  formed 
the  measure  of  the  penalty,  for  the  value  of  a  free  person  was  inappre- 
ciable ;  but  it  was  the  loss  occasioned  by  the  theft  to  the  person  in 
whose  power  the  subject  of  the  theft  was. 


10.  AMquando  etiam  sufe  rei  furtum        10.  A  man  may  even  commit  a  thefl 
quisque  committit,  veluti  si  debitor  rem    of  his  own  property,  as,  if  a  debtor  takes 
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quam    ereditori    pignoris   causa    dedit,     from  a  creditor  a  thing  ne  has  pledged 
subtraxerit.  to  him. 

Gai.  iii.  200. 


11.  Interdum  furti  tenetur  qui  ipse 
fartum  non  fecit,  quiilis  est  cujus  ope 
consilio  furtum  factum  est.  In  quo  nu- 
niero  est,  qui  tibi  nummos  excussit  ut 
alius  eos  rapei-et,  aut  tibi  obstitit  ut 
alius  rem  tuam  exciperet,  aut  oves  tuas 
vel  boves  fugavit  ut  alius  eas  capei-et ; 
et  hoc  veteres  sci-ipseiaint  de  eo  qui  pan- 
no  rubro  fugavit  armentum.  Sed  si 
(piid  eorum  per  lasciviam,  et  non  data 
opera  ut  furtum  admitteretur,  factum 
est,  in  factum  actio  dari  debet.  At  ubi 
ope  Mffivii  Titius  furtum  fecerit,  ambo 
furti  tenetur.  Ope  consilio  ejus  quoque 
furtum  admitti  videtui-,  qui  scalas  forte 
fenestris  supposiiit,  aut  ipsas  fenestras 
vel  ostium  eft'regit  ut  alius  furtum  face- 
i-et ;  quive  ferramenta  ad  eftiingendum, 
aut  scalas  ut  fenestris  supponerentur, 
commodaverit,  sciens  cujus  gratia  com- 
modaverit.  Certe  qui  nullam  opem  ad 
furtum  faciendum  adhibuit,  sed  tantum 
consilium  dedit  atque  hortatus  est  ad 
furtum  faciendum,  non  tenetur  furti. 


Gai.  iii.  202 ;  D.  xlvii.  2 


11.  A  pei"Son  may  be  liable  Ut  an  ac- 
tion of  theft,  although  he  ha«  not  him- 
self committed  a  theft,  as  for  instance,  a 
pei-son  who  has  lent  his  aid  and  planned 
the  Clime.  Among  such  is  one  who 
makes  your  money  fall  from  your  hand 
that  another  may  seize  upon  it ;  or  has 
placed  himself  in  your  way  that  another 
may  carry  off  something  belonging  to 
you  ;  or  has  driven  your  sheep  or  oxen 
that  another  may  make  away  with  them, 
or,  to  take  an  instance  given  by  the  old 
lawyers,  frightens  the  herd  with  a  piece 
of  scarlet  cloth.  But  if  such  acts  are 
only  the  fruits  of  reckless  folly,  with  nf) 
design  of  assisting  in  the  commission  of  a 
theft,  the  proper  action  is  one  in  factuvi. 
But  if  Msevius  assists  Titius  to  commit  a 
robbery,  both  are  liable  to  an  action  of 
theft.  A  person,  again,  assists  in  a  theft 
who  places  ladders  under  a  window, 
or  breaks  a  window  or  a  dooi\  that 
another  may  commit  a  theft ;  or  who 
lends  tools  to  break  a  door,  or  lad- 
ders to  place  under  a  ^^^ndow,  know- 
ing the  purpose  to  which  they  are 
to  be  applied.  But  a  person  who  does 
not  actually  assist,  but  only  advises  and 
urges  the  commission  of  a  theft,  is  not 
liable  to  an  action  of  theft. 

.  54.  4 ;  D.  xlvii.  2.  36. 


12.  Hi  qui  in  parentum  vel  domino- 
rum  potestate  sunt,  si  rem  eis  subripiant, 
furtum  quidem  illis  faciunt  et  res  in  fur- 
tivam  causam  cadit,  nee  ob  id  ab  uUo 
usucapi  potest  antequam  in  domino  po- 
testatem  revertatur :  sed  furti  actio  non 
nascitur,  quia  nee  ex  alia  ulla  causa  po- 
test inter  eos  actio  nasci.  Si  vero  ope 
consilio  alterius  furtum  factum  fuerit, 
quia  utique  furtum  committitur,  conven- 
ientur  ille  furti  tenetur,  quia  verum  est 
ope  consilio  ejus  fuilum  factum  esse. 


D.  xlvii.  2.  17 ; 


12.  Those  who  are  in  the  power  of  a 
parent  or  master,  if  they  steal  anything 
belonging  to  the  person  in  whose  power 
they  are,  commit  a  theft.  The  thing 
stolen,  in  such  a  case,  is  considered  to 
be  fiirtiva,  and  therefore  no  right  in  it 
can  be  acquired  by  usucapion  before  it 
has  returned  into  the  hands  of  the  own- 
er ;  but  no  action  of  theft  can  be  brought, 
because  the  i-elation  of  the  parties  is 
such  that  no  action  whatever  can  arise 
between  them.  But  if  the  theft  has 
been  committed  by  the  assistance  and 
advice  of  another,  as  a  theft  is  actually 
committed,  this  pei-son  will  be  subject  to 
the  action  of  theft,  as  a  theft  is  undoubt- 
edly committed  through  his  means. 
D.  xh-ii.  2.  36.  1. 
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13.  Furti  autem  actio  ei  competit  cu-  13.  An  action  of  theft  may  be  brought 
jus  interest  rem  salvem  esse,  licet  domi-  by  any  one  who  is  interested  in  the  safe- 
iius  non  sit.  Itaque  nee  domino  aliter  ty  of  the  thing,  although  he  is  not  the 
competit,  quam  si  ejus  intersit  rem  non  owner ;  and  the  proprietoi',  consequent- 
perire.  ly,  cannot  bring  this  action  unless  he  is 

interested  in  the  thing  not  perishing. 

Gai.  iii.  203. 

The  right  to  bring  the  actio  furti  may  belong  to  several  persons  at 
the  same  time.  For  instance,  both  the  owner  and  the  usufructuary 
had  sufficient  interest  in  the  thing  to  support  an  action.  But  mere 
interest  in  a  thing  was  not  sufficient  unless  the  thing  had  been  deliv- 
ered to,  and  was  or  had  been  in  the  possession  of,  the  plaintiff.  A  per- 
son, for  instance,  to  whom  a  thing  was  due  by  stipulation  could  not 
bring  an  actio  furti  if  the  thing  was  stolen ;  he  could  only  compel  the 
actual  owner  to  allow  him  to  bring  an  actio  furti  in  the  owner's  name ; 
nor  could  a  creditor  bring  an  actio  furti  for  a  thing  stolen  from  his 
debtor.     (D.  xlvii.  2.  14.  1.  49.) 


14.  Unde  constat  creditoi'em  de  pig- 
nore  subrejito  furti  actione  agere  posse, 
etiamsi  idoneum  debitorem  habeat,  quia 
expedit  ei  pignori  potius  incumbere 
quam  in  personam  agere  :  adeo  qiiidem 
ut,  quamvis  ipse  debitor  earn  rem  subi'i- 
puerit,  nihilominus  ci-editori  competit 
actio  furti. 


14.  Hence,  a  ci*editor  may  bring  this 
action  if  a  thing  pledged  to  him  is  stolen, 
although  his  debtor  is  solvent,  because' 
it  may  be  more  advantageous  to  him  to 
rely  upon  his  pledge  than  to  bring  an  ac- 
tion against  his  debtoi"  personally ;  so 
much  so,  that  although  it  is  the  debtor 
himself  that  has  stolen  the  thing  pledged, 
yet  the  creditor  can  bi-ing  an  action  of 
theft. 


Gai.  iii.  204. 


15.  Item  si  fullo  polienda  cui-andave, 
aut  sarcinator  sarcienda  vestimenta  mei*- 
ce<ie  certa  acceperit,  eaque  furto  amise- 
lit,  ipse  furti  habet  actionem,  non  dom- 
inus  ;  quia  domini  nihil  interest  earn  I'em 
non  pei-isse,  cum  judicio  loeati  a  fullone 
aut  sarcinatore  rem  suam  pei-sequi  po- 
test. Sed  et  bonje  tidei  emjitori  subrep- 
ta  re  quam  emerit,  quamvis  dominus  non 
sit,  omnimodo  competit  furti  actio,  que- 
madmodum  et  creditori.  Fulloni  vero  et 
sarcinatori  non  aliter  furti  comj^etei-e 
placuit,  quam  si  solvendo  sint,  hoc  est,  si 
domino  rei  astimationem  solvere  j^ossint; 
nam  si  solvendo  non  sunt,  tunc  ipiia  ab 
eis  suum  dominus  consequi  non  possit, 
ij'si  domino  furti  competit  actio,  quia  hoe 
casu  ipsius  intei-est   i-eni   salvam  esse. 


15.  So,  too,  if  a  fuller  I'eceives  clothes 
to  clean,  or  a  tailor  receives  them  to 
mend  for  a  certain  fixed  sum,  and  has 
them  stolen  from  him,  it  is  he  and  not 
the  owner  who  is  able  to  bring  an  action 
of  theft,  foi"  the  owner  is  not  considei-ed 
as  interested  in  their  safety,  having  an 
action  loeati,  by  which  he  may  recover 
the  thing  stc^len,  against  the  fuller  or 
tailor.  But,  if  a  thing  is  stolen  finm  a 
hmia  fide  purchaser,  be  is  entitled,  like 
a  creditor,  to  an  action  of  theft,  although 
he  is  not  the  propiieter.  But  an  action 
of  theft  is  not  maintainable  by  the  fuller 
or  tailor,  unless  he  is  solvent,  that  is,  un- 
less he  is  able  to  pay  the  owner  the  value 
of  the  thing  lost ;  for  if  the  fullei'  or 
tailor  is  insolvent,  then  the  owner,  as  he 
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Idem  est,  et  si  in  partem  solvendo  sint    cannot  i-e<;(jvei'  any  tiling'  frnm  thfiiii,  is 
fullo  aut  sarcinator.  allowed  to  biing  an  a/;tlon  of  theft,  as  he 

has  in  this  case  an  interest  in  the  safety 
of  the  thing.    And  it  is  the  same  although 
the  fuller  or  tailor  is  partially  solvent. 
Gai.  iii.  205 ;  D.  xlvii.  2.  20.  1. 

The  owner  has  no  interest  in  recovering  the  penalty  if  he  can  get 
compensation  from  the  person  whose  services  he  has  hired  to  the  full 
amount  of  any  loss  he  sustains  by  the  theft ;  but  he  would  still  be 
able  to  bring  an  action,  i.e.  a  vindicatio,  an  actio  ad  exhibendum,  or  a 
condidio,  to  get  the  thing  itself,  or  its  value,  from  the  thief. 


16.  Qu£e  de  fidlone  et  sarcinatore  dix- 
imus,  eadem  et  ad  eum  cui  commodata 
res  est,  transferenda  veteres  existinia- 
bant ;  nam,  ut  ille  fullo  mercedem  accip- 
iendo  custodiam  prajstat,  ita  is  quoque 
qui  commodum  utentli  percipit,  similiter 
necesse  habet  custodiam  prsestare.     Sed 
nostra  providentia  etiam  hoc  in  nostris 
decision!  bus  emendavit,    ut  in    domini 
voluntate  sit,  sive  commodati  actionem 
advei'sus  eum  qui  rem  commodatam  ac- 
cepit,  movere  desidei-at,  sive  furti  adver- 
sus  eum  qui  rem  subripuit,  et  alteruti-a 
earum   electa  dominum   non   posse    ex 
poenitentia  ad  alteram  venire  actionem. 
Sed  si  quidem  furem  elegerit,  illnm  qui 
rem  utendam  accepit,  penitus  libei-ari ; 
sin  autem  commodator  veniat  adversus 
eum  qui  rem  utendam  accepit,  ipsi  qui- 
dem nuUo  modo  competere  posse  adver- 
sus furem  furti  actionem,  eum  autem  qui 
pro  re  commodata  convenitur,  posse  ad- 
versus   furem    furti   habere    actionem : 
ita  tamen,  si  dominus  sciens  rem  esse 
subreptam,  adversus  eum  cui  res  com- 
modata fuit,  pervenit.     Sin  autem  nes- 
cius,  et  dubitans  i-em  non  esse  apud  eum, 
commodati  actionem  instituit,  postea  aii- 
tem  re  comperta  voluit  remittere  quidem 
commodati  actionem,  ad  furti  autem  per- 
venire,  tunc  licentia  ei  concedatui*  et  ad- 
versus furem  venire,  nuUo  obstaculo  ei 
opponendo,  quoniam  incertus  constitutus 
movit  adversus  eum  qui  rem  utendam 
accepit,  commodati  actionem,  nisi  dom- 
ino ab  eo  satisfactum  est.     Tunce  tenim 
omnimodo  furem  a  domino  quidem  furti 
actione  liberari,  suppositum  autem  esse 
ei  qui  pro  re  sibi  commodata  domino  sat- 


16.  What  we  have  said  of  the  fuller 
and  tailor  was  applied  by  the  ancients  U< 
the  borrowei'.  For  as  the  fuller  by  ac- 
cepting a  sum  for  his  labor  makes  him- 
self answej-able  for  the  safe  keeping  of 
the  thing,  so  does  a  borrower  by  accept- 
ing the  use  of  the  thing  he  boiTOWs. 
But  our  wisdom  has  introduced  in  our 
decisions  an  improvement  on  this  point, 
and  the  owner  may  now  bring  an  action 
commudati  against  the  boi-rower,  or  of 
theft  against  the  thief;  but  when  once 
his  choice  is  made,  he  cannot  change  his 
mind  and  have  recoui-se  to  the  othei-  ac- 
tion. If  he  elects  to  sue  the  thief,  the 
the  borrower  is  quite  freed  ;  if  he  elects 
to  sue  the  borrower,  he  cannot  bring  an 
action  of  theft  against  the  thief,  but  the 
bori'ower  may,  that  is,  provided  that  the 
owner  elects  to  sue  the  borrower  kno^^^ng 
that  the  thing-  has  been  stolen.  If  he  is 
ignorant  or  uncertain  of  this,  and  therefore 
sues  the  borrower,  and  then  subsequent- 
ly learns  the  true  state  of  the  case,  and 
wishes  to  have  recoui-se  to  an  action  of 
theft,  he  will  be  permitted  to  sue  the 
thief  without  any  difficulty  being  thrown 
in  his  way,  for  it  was  in  ignorance  of  the 
real  fact  that  he  sued  the  borrowei- ;  un- 
less, indeed,  his  claim  has  been  satistied 
by  the  borrower,  for  then  the  thief  is 
quite  free  from  any  action  of  theft  on  the 
part  of  the  owner,  but  the  borrower  takes 
the  place  of  the  owner  in  the  power  of 
bringing-  this  action.  On  the  other  hand, 
it  is  very  evident  that  if  the  owner  origin- 
ally brings  an  action  commodati.  in  ignor- 
ance that  the  thing  has  been  stolen,  and 
subsequently  learning  this,  ju-efers  to  pro- 
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isfecit ;  cum  manifestissimum  est,  etiamsi 
ab  initio  dominus  actionem  coramodati 
instituit  ignarus  rem  esse  subreptam, 
postea  autem  hoc  ei  cognitio  adversus 
furem  ti-ansivit,  onmimodo  libei-ari  eum 
qui  rem  commodatam  accepit,  quemcum- 
que  causaj  exitum  dominus  adversus  fu- 
rem habuerit :  eadem  definitione  obti- 
nente,  sive  in  partem  sive  in  solidum  sol- 
vendo  sit  is  qui  rem  commodatam  accepit. 
Gai.  iii.  206  ;  C, 


ceed  against  the  thief,  the  bon-owei'  is 
thereby  entirely  freed,  whatever  may  be 
the  issue  of  the  suit  against  the  thief;  as 
in  the  previous  case  the  thief  would  be 
freed  as  against  the  lender,  whether  the 
borrower  was  wholly  or  only  partially 
able  to  satisfy  the  claim  against  him. 


vi.  2.  22.  1,  2. 


17.  Sed  is  apud  quem  res  deposita 
est,  custodian!  non  praestat ;  sed  tantum 
in  eo  obnoxius  est,  si  (juid  ipse  dolo  malo 
fecerit,  Qua  de  causa,  si  res  ei  subrepta 
fuerit  quia  restituendse  ejus  i-ei  nomine 
depositi  non  teneter,  nee  ob  id  ejus  inter- 
est rem  salvam  esse,  furti  agere  non  po- 
test ;  sed  furti  actio  domino  competit. 

Gai. 


17.  A  depositaiy  is  not  answerable  foi 
the  safe  keeping  of  the  thing  deposited, 
but  is  only  answerable  for  wilful  wrong  • 
therefore  if  the  thing  is  stolen  from  him, 
as  he  is  not  bound  by  the  contract  of  de- 
posit to  restore  it,  and  has  no  interest  in 
its  safety,  he  cannot  bi-ing  sm.  action  of 
theft,  but  it  is  the  owner  alone  who  can 
bring  this  action 

iii.  207. 


We  must,  in  all  cases  of  theft,  bear  in  mind  that  an  actio  furti  might 
also  be  brought  against  any  one  who  had  ^  ope  consilio'  partici- 
pated in  the  theft,  and  the  whole  amount  of  the  penalty  could  be 
recovered  separately  against  each  thief  and  each  person  taking  an  indi- 
rect part  in  the  theft.     (D.  xlvii.  2.  21.  9.) 

Custodiam  non  praestat  is  equivalent  to  saying  that  he  is  not  answer- 
able for  culpa  levis. 


18.  In  summa  sciendum  est  qusesitum 
esse  an  impubes,  rem  alienam  amo- 
vendo,  furtum  faciat  ?  Et  placet,  quia 
furtum  ex  afFectu  consistit,  ita  demum 
obligari  eo  cnmine  impuberem  si  proxi- 
mus  pubertati  sit,  et  ob  id  intelligat  se 
delinquere. 


18.  It  should  be  observed,  that  the 
question  has  been  asked  whether,  if  a 
person  under  the  age  of  puberty  take.s 
away  the  propei-ty  of  another,  he  com- 
mits a  theft.  The  answer  is,  that  as  it 
is  the  intention  that  makes  the  theft, 
such  a  person  is  only  bound  by  the 
obligation  springing  from  the  delict  if 
he  is  near  the  age  of  puberty,  and  con- 
sequently understands  that  he  commits 
a  crime. 


Gai.  iii.  208. 


19.  Furti  actio,  sive  dupli  sive  quad- 
rupli,  tantum  ad  poense  pei-secutionem 
pertinet ;  nam  ipsius  rei  pei-secutionem 
extrinsecus  habet  dominus,  quam  aut  vin- 
dicando  aut  condicendo  potest  auferre. 
Sed  vindicatio  quidem  adversus  posses- 
sorem  est,  sive  fur  ipse  possidet,  sive 
alius  quilibet ;  condictio  autem  adversus 


19.  The  action  of  theft,  whether 
brought  to  recover  double  or  quadi-uple, 
has  no  other  object  than  the  recovery 
of  the  penalty.  For  the  owner  has  also 
a  means  of  i-ecovering  the  thing  itself, 
either  by  a  vindicatio  or  a  condictio. 
The  former  may  be  brought  against  the 
possessor,  whether  the  thief  or  any  one 
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furem  ipsum  heredemve  ejus,  licet  non     else;  the  latter  may  be  broufjht  againnt 
possideat,  competit.  the  thief  or  the  heir  of  the  thief,  although 

not  in  i)0.ssession  of  the  thing  stolen. 
Gai.  iv.  8  ;  D.  xlvii.  2.  54.  3. 

The  thief  and  those  who  assisted  him  had  to  pay  a  penalty  as  a 
punishment  for  their  wrong-doing ;  but  something  more  remained  for 
the  thief  himself  to  do ;  he  had  to  restore  the  thing  stolen  or  its  value. 
The  owner  could  bring  a  vindicatio  or  an  actio  ad  exhibendum,  which  were 
both  actiones  arbitrarice;  that  is,  the  thief  was  directed  to  restore  the 
thing  or  exhibit  it,  and  if  he  did  not  do  so,  then  the  judge  condemned 
him  to  pay  what  under  the  circumstances  it  was  reasonable  he  should 
pay.  These  actiones  might  be  brought  against  any  possessor,  against 
the  thief,  or  any  one  who  had  received  possession  from  the  thief.  As  a 
general  rule  the  person  who  could  bring  a  vindicatio  could  not  bring  a 
condictio  for  the  same  thing ;  for  in  the  vindicatio  he  asserted  that  the 
property  in  the  thing  was  his,  whereas  in  the  condictio  he  asserted  that 
the  defendant  dare  opertere,  ought  to  make  over  the  property  in  the 
thing  to  him,  and  these  were  inconsistent  assertions.  In  the  case  of 
theft,  however,  the  plaintiff  had  an  option  given  him  in  odio  furum 
(Tit.  6.  14),  and  it  might  sometimes  be  advantageous  to  have  this 
option.  For  example,  the  thing  might  have  perished,  and  it  was  a  rule 
that  res  extinctce  vitidicari  non  possunt.  Kxtinctce  res,  licet  vindican  non 
possint,  condici  tamen  fiiribus  possunt  (Gai.  ii.  79). 

The  condictio  might  be  brought  against  the  heirs  of  the  thief,  whereas 
the  actio  furti,  which  inflicted  a  punishment  for  a  personal  wrongful 
act,  could  only  be  brought  against  the  thief  himself.  Every  action 
against  a  thief  or  those  who  assisted  him  might  be  brought  by  the  heirs 
of  any  one  entitled  to  bring  it.     (See  Tit.  12.) 

Tit.  II.     DE   BONIS  VI   RAPTIS. 

Qui  res  alienas  rapit,  tenetur  quidem  A  person  who  takes  a  thing  belonging 

etiam  furti :   quis  enini  magis  alienum  to  another  by  force  is  liable  to  an  action 

i-em  invito  domino  contrectat,  quam  qui  of  theft,  for  who  can  be  said  to  tako  the 

vi   rapit?      Ideoque   recte    dictum   est,  pi-operty   of  another  more   against  his 

eum  improbum  furem  esse  ;  sed  tamen  will  than  he  who  takes  it  by  force  1   And 

l^i-opriam  actionem  ejus  delicti  nomine  he   is   thei-efore   rightly  said   to   be   an 

praitoi-   introduxit,    qujfi    appellatur  vi  hiiprohus  fur.      The   praetor,   however, 

bonorum  raptorum,  et  est  inti-a  annum  has  introduced  a  peculiar  action  in  this 

quadi-upli,   post    annum    sinipli.      Quae  case,  called  vi   hoiuyrum  raptorum;  by 

actio  utilis  est,  etiam  si  quis  unam  rem  which,  if  brought  within  a  year  after 

licet   rainimam  rapuerit.      Quadruplum  the  robbery,  quadi-uple  the  value  of  the 

autem   non    totum   poena   est,   et   extra  thing  taken  may  be  recovei-ed ;   but  if 

ptenam  rei  persecutio,  sicut  in   actione  brought  after  the  exjnration  of  a  year, 

furti  nianifesti   diximus  ;    sed  in  cjuad-  then  the  single  value   only  can    be  re- 

ruplo  inest  et  rei  persecutio,   ut  jioena  covered.      This  action  may  be  brought 
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tripli  sit,  sive  comprenendatur  raptor  in  even  ag-ainst  a  person  who  has  only 
i{)SO  delicto,  sive  non  :  rediculum  est  taken  by  force  a  single  thing,  and  one 
enim  levioris  conditionis  esse  eum  qui  of  the  most  trifling  value.  But  this 
vi  rapit,  quam  qui  clam  amovet.  quadruple  of  the  value  is  not  altogether 

a  penalty,  as  in  the  action  of  furtum 
manifesUim ;  for  the  thing  itself  is  in- 
cluded, so  that,  strictly,  the  penalty  is 
only  of  three  times  the  value.  And  it  is 
the  same,  whether  the  i-obber  was  or 
was  not  taken  in  the  actual  commission 
of  the  ci'ime.  For  it  would  be  ridiculous 
that  a  pei-son  who  uses  force  should  be 
in  a  bettei"  condition  than  he  who  secretly 
commits  a  theft. 

Gai.  iv.  8. 

The  edict  of  the  praetor,  introducing  this  action,  ran  as  follows  :  Si 
cui  dolo  malo,  hominibus  coactis,  damni  quid  factum  esse  dicetur,  sive  cujus 
bona  rapta  esse  diceniur :  in  eum,  qui  id  fecisse  dicitur  judicium  dabo. 
(D.  xlvii.  8.  2.) 

It  was  necessary  that  the  act  of  violence  should  be  committed  with 
evil  intent  {dolo  malo).  If,  for  instance,  a  publicanus  carried  off  a  flock 
of  sheep,  thinking  that  some  offence  had  been  committed  against  the 
lex  vectigalis,  although  he  was  mistaken,  this  action  could  not  be  brought 
against  him.  (D.  xlvii.  8.  2.  20.)  Even  if  the  thief  was  alone,  or  one 
thing,  however  small,  were  carried  off,  yet  the  action  might  be  brought 
although  the  words  hominibus  coactis  and  bona  rapta  occur  in  the  edict. 
It,  like  the  action  of  theft,  could  only  be  brought  if  the  thing  or  things 
taken  were  moveables.     (C.  ix.  33.  1.) 

The  text  explains  how  the  amount  recovered  under  it  differed  from 
that  recovered  under  an  actio  furti.  Under  the  actio  vi  bonorum  raptorum 
the  thing  itself  was  recovered,  or  its  value  if  the  thief  no  longer  had  it 
in  his  possession,  and  also  three  times  the  estimated  value  of  the  thing 
itself ;  while  the  actio  furti  was  only  penal.  (See  paragr.  19  of  last 
Title.) 

The  plaintiff  might,  if  he  pleased,  bring  the  actio  furti  instead;  and 
he  might  bring  this  action  after  the  expiration  of  a  year  prevented  his 
bringing  that  '  vi  bonoo^um  raptorum.'' 

This  action  united  in  its  effects  the  vindicatio  or  condictio,  and  also 
the  recovery  of  a  penalty.  As  it  was  partly  penal,  it  could  not  be 
brought  against  the  heirs  of  the  thief.  (D.  xlvii.  8.  2.  27.)  The 
offence  of  taking  goods  by  force  could  also  be  made  the  subject  of  a 
criminal  charge.     (Tit.  18.  8.) 

1.  Quia  tamen  ita  competit  hsec  actio,  1.  As,  however,  this  action  can  only 
ei  dolo  malo  quisque  rapuerit,  qui  aliquo  be  hi-ought  agninwt  a  person  who  i-nl);; 
en-ore   inductus  suam  rem   esse   existi-     with  the  intent  of  committing   a  wilful 
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mans  et  imprudens  juns  eo  animo  rapuit. 
quasi  domino  liceat  etiam  per  vim  rem 
suam  auferre  a  possessoi-ibus,  absolvi 
debet :  cui  scilicet  conveniens  est,  nee 
fiirti  teneri  eum  qui  eodem  hoc  animo 
i-apuit.  Sed  ne,  dum  talia  excoiritentui-, 
inveniatur  via  per  quam  raptores  im- 
puiie  suam  exerceant  avaritiam,  melius 
divalibus  constitutionibus  pi'o  hac  parte 
jirospectum  est,  ut  nemini  liceat  vi 
rapere  rem  mobilem  vel  se  moventem, 
licet  suam  eamdem  rem  existimet :  sed 
si  quis  conti'a  statiita  fecerit,  i-ei  quideni 
suae  dorainio  cadere ;  sin  autem  aliena 
sit,  post  restitutionem  ejus  etiam  sesti- 
mationem  ejusdem  rei  prsestare.  Quod 
non  solum  in  mobilibus  rebus  quae  rapi 
possunt,  constitutiones  obtinere  censue- 
runt,  sed  etiam  in  invasionibus  qute 
circa  i-es  soli  Hunt,  ut  ex  hac  causa  omni 
i-apina  homines  abstineant. 


wrong,  if  any  one  takes  by  forc«  a  thing-, 
thinking-  himself,  by  a  mistake,  to  be 
the  owner,  and,  in  ignoi-ance  of  the  law, 
believing  it  permitted  to  an  owner  to 
take  away,  even  by  force,  a  thing  be- 
longing to  himself  tVom  persons  in  who.^ 
I)ossession  it  is,  he  ought  to  J>e  held  dis- 
chai'ged  of  this  action,  nor  in  such  a 
case  would  he  be  liable  Uy  an  action  of 
theft.  But  lest  robbei-s,  under  the  cover 
of  such  an  excuse,  should  tind  means  of 
gi-atifying  their  avai-ice  with  impunity, 
the  imjjerial  constitutions  have  ma^le  a 
wise  alteration,  l)y  pj-oviding  that  no 
one  may  carry  ofl"  by  force  a  thing  that 
is  moveable,  or  moves  itself,  although 
he  thinks  himself  the  owner.  If  any 
one  acts  conti-ary  to  these  constitutions, 
he  is,  if  the  thing  is  his,  to  cease  to  be 
owner  of  it ;  if  it  is  not,  he  is  not  only  to 
restore  the  thing  taken,  but  also  to  pay 
its  value.  The  constitutions  have  de- 
clared these  rules  applicable,  not  only 
in  the  case  of  moveables  of  a  natuj-e  to 
be  cai-ried  off  by  foix;e,  but  also  to  the 
forcible  entries  made  upon  immoveables, 
in  order  that  every  kind  of  violent  rob- 
,  bery  may  be  prevented. 

D.  xlvii.  S.  2.  IS ;  C.  viii.  4.  7. 

The  constitution  referred  to  was  enacted  in  a.d.  389  by  the  Emperors 
Valentinian,  Theodosius,  and  Arcadius.  It  provided  a  much  more 
effectual  remedy  for  forcible  disturbance  than  had  been  given  by  the 
interdict  unde  vL  It  applied,  which  the  interdict  did  not,  to  moveables 
as  well  as  immoveables,  and  it  not  only  made  the  wrongdoer  give  up 
the  thing,  but  it  made  him,  if  he  was  the  owner,  lose  the  property  in 
the  thing,  and,  if  he  was  not  the  owner,  pay  its  value.     (See  Tit.  15.  6.) 


2.  Sane  in  hac  actione  non  utique  ex- 
pectatur  rem  in  bonis  actoris  esse  ;  nam 
sive  in  bonis  sit  sive  non  sit,  si  tanien 
ex  bonis  sit,  locum  haic  actio  habebit: 
qnare  sive  locata,  sive  conmiodata,  sive 
l>ignorata,  sive  etiam  deposita  sit  apud 
Titium,  sic  ut  intei-sit  ejus  earn  rem  non 
auferri,  veluti  si  in  re  deposita  culpam 
(pu)que  promisit,  sive  bona  ti(ie  possi- 
deat,  sive  usumfructum  in  ea  quis 
habeat,  vel  quod  aliud  jus  ut  intersit 
ejus  non  rapi,  dicendum  est  competere 
ei  banc  actionem,  ut  non  dominium 
accipiat,  sed  illud  solum  (piod  ex  bonis 


2.  In  this  action  it  is  not  necessary 
that  the  thing  should  have  been  par:  of 
the  goods  of  the  jilaintiff ;  for  whether 
it  has  l^en  part  of  his  goods  oi"  not,  yet 
if  it  has  l>een  taken  fi'om  among  his 
goods,  the  action  may  be  brought. 
Consequently,  if  anything  has  l>een  let. 
lent,  or  given  in  pledge  to  Titius.  or  de- 
posited with  him,  so  that  he  has;  an 
intei-est  in  its  not  being  taken  away  by 
force,  as,  for  instance,  he  has  eng^ij-ed 
to  be  answerable  for  any  fault  committed 
respecting  it ;  or  if  he  possesses  it  bona 
fide,  or  has  the   usufruct  of  it,  or  has 
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ejus  qui  rapinam  passus  est,  id  est,  quod  any  other  legal  interest  in  its  not  >)einjr 
ex  substantia  ejus  ablatum  esse  pro-  taken  away  by  force,  this  action  may  be 
l^onatur.  Et  generaliter  dicendum  est,  brought,  not  to  give  him  the  ownership 
ex  quibus  causis  furti  actio  competit  in  in  the  thing,  but  mei-ely  to  restore  him 
re  clam  facta,  ex  iisdem  causis  omnes  what  he  has  lost  by  the  thing  being 
habere  hanc  actionem.  taken  away  from  out  of  his  goods,  that 

is,  from  out  of  his  pi-operty.  And 
generally,  we  may  say,  that  the  same 
causes  which  would  give  rise  to  an 
action  of  theft,  if  the  theft  is  connnitted 
secretly,  will  give  rise  to  this  action,  if 
it  is  committed  with  force. 
D.  xlvii.  8.  2.  22-24. 

Ill  order  to  make  the  punishment  of  an  open  and  flagrant  violation 
of  law  more  severe  than  that  of  a  secret  theft,  the  very  slightest  interest 
in  the  thing  taken  was  sufficient  to  enable  a  plaintiff  to  bring  the 
action  vi  honcn'um  raptorum.  For  instance,  a  mere  depositary  could 
bring  it,  although  his  interest  was  not  gi'eat  enough  to  permit  of  his 
bringing  an  actio  furti. 

Tit.  hi.     DE    LEGE    AQUILIA. 


Damni  injuripe  actio  constituitur  per 
legem  Aquiliam :  cujus  prinio  capite 
cautum  est  ut  si  quis  alienum  hominem, 
alienamve  quadrupedem  quse  pecudum 
numero  sit,  injuria  occidei'it,  quanti  ea 
i-es  in  eo  anno  plui-imi  fiierit,  tantum 
domino  dare  damnetur. 


The  action  damni  mjwlcB  is  estab- 
lished by  the  lex  Aquilia,  of  which  the 
first  head  provides,  that  if  any  one  shall 
have  wrongfully  killed  a  slave,  or  a 
four-footed  beast,  being  one  of  those 
reckoned  among  cattle,  belonging  to 
anothei",  he  shall  be  condemned  to  pay 
the  owner  the  greatest  value  which  the 
thing  has  possessed  at  any  time  within 
a  year  pi-eviously. 

Gai.  iii.  210. 

The  lex  Aquilia  was,  as  Ulpian  informs  us  (D.  ix.  2.  1),  a  plebiscitum 
made  on  the  proposition  of  the  tribune  Aquilius.  It  made  an  altera- 
tion in  all  the  previous  laws,  including  those  of  the  Twelve  Tables, 
which  had  treated  of  damage  wrongfully  done  {de  damno  injuria). 
Theophilus  says  it  was  passed  at  the  time  of  the  secession  of  the  plebs, 
meaning,  probably,  that  to  the  Janiculum,  in  the  year  468  A.u.c.  (Para- 
phrase on  paragr.  15.) 

A  fragment  of  Gains  in  the  Digest  (D.  ix.  2.  2)  contains  the  terms  of 
this  first  head  of  the  lex  Aquilia:  '  Qui  sermim  servamve  alienum  alien- 
amve quadrupedem  eel  pecudem  injuria  occiderit,  quanti  id  in  eo  anno 
plurimi  fuerit,  tantum  ces  dare  domino  damnatus  esto.^ 

1.  Quod  autem  non  prsecise  de  quad-  1.  As  the  law  does  not  speak  gener- 
rupede,  sed  de  ea  tantum  quae  pecudum    ally  of  four-footed  beasts,   but   only   of 
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luimefo  ftst,  cavetur,  eo  pertinet  ut 
tiec^ie  de  fuT-is  bestiis  neque  de  canibua 
caiitiim  esse  intellig-amus,  sed  de  iis  tan- 
tiim  qua3  proprie  pasci  dicuntur,  qiiales 
8unt  eqiii,  muli,  aain:,  oves,  boves, 
caprse.  De  suibus  quoque  idem  placuit ; 
nam  et  sues  pecudum  appellatione  con- 
tinentur,  quia  et  hi  greg'atim  pascuntur. 
Sic  denifpie  et  Homerus  in  Odyssea  ait, 
sicut  ^lius  Mai'cianus  in  suis  Institu- 
tionibus  relert : — 

Atjelc  Tovye  aveaai  Trapij/ievov  '  ai  ()e  ve/iovrni 
flap  KopaKOQ  nEtprj,  eizi  t?/  KpTjvr]  'ApeOovar/. 

D.  xi.  2.  2.  2; 
The  passage  is  from  Od.  13.  407. 

2.  Injuria  autem  occidere  intellig-itur, 
qui  nullo  jure  occidit.  Itaque  latronem 
qui  occidit,  non  tenetur,  utique  si  aliter 
periculum  eflfug^ere  non  potest. 


those  which  are  reckoned  among'  cattle, 
we  may  consider  its  jjrovision  as  not 
applying  to  dogs  or  wild  animals,  Vnit 
only  to  animals  which  may  be  propei'ly 
said  to  feed  in  herds,  as  horses,  mules, 
asses,  sheep,  f>xei),  goats,  and  also  swim-, 
for  they  ai-e  included  in  the  tenn  cattle, 
for  they  feed  in  herds.  Thus  Honiei* 
says,  as  ^lius  Marcianus  quot»;s  in  his 
Institutes  : — 

'  You  will  find  him  seated  V>y  his  swine, 
and  they  are  feeiling  by  the  rock  of 
Coi-ax,  near  the  spnng  Arethusa.' 

D.  xxxii.  65.  4. 


2.  To  kill  wrongfully  is  to  kill  without 
any  right ;  consequently,  a  person  who 
kills  a  thief  is  not  liable  to  this  action, 
that  is,  if  he  could  not  otherwise  avoid 
the  danger  with  which  he  was  threatened. 


D.  ix.  2.  f),  pr.  and  1. 

It  was  not  necessary  to  consider  the  intent  with  which  the  damage 
was  done.     Was  it  done  *  nullo  jure  ?'  if  so,  the  lex  Aguilia  applied. 


3.  Ac  ne  is  quidem  hac  lege  tenetur, 
qui  casu  occidit,  si  modo  culpa  ejus 
nulla  inveniatur ;  nam  alioquin  non 
minus  quam  ex  dolo  ex  culpa  quisque 
hac  lege  tenetur. 


3.  Nor  is  a  pei-son  made  liable  by  this 
law,  who  has  killed  by  accident,  pro- 
vided there  is  no  fault  on  his  part,  for 
this  law  punishes  fault  as  well  as  wilful 
WTong-doing. 


Gai.  iii.  202.  211. 


4.  Itaque  si  quis  dum  jaculis  ludit  vel 
exercitatur,  transeunt6m  servum  tuum 
trajecerit  distinguitur :  nam  si  id  a 
niilite  in  campo  eove  ubi  solitum  est  ex- 
ercitari,  admissum  est,  nulla  culpa  ejus 
iutelligitur ;  si  alius  tale  quid  admisit, 
culpse  reus  est.  Idem  juiis  est  de 
niilite,  si  in  alio  loco  quam  qui  exerci- 
tandis  militibus  destinatus  est,  id  ad- 
misit. 


D. 


.5.  Item  si  putator,  ex  arbore  dejecto 
ramo,  servum  tuum  transeuntem  Occi- 
dent :  si  jirope  viam  publicam  aut  vici- 
nalem  id  factum  est,  neque  proclamavit 
ut  casus  evitari  possit,  culpse   reus   est ; 


4.  Consequently,  if  any  one  playing 
or  practising  with  a  javelin,  pierces  with 
it  your  slave  as  he  goes  by,  there  is  a 
distinction  made  ;  if  the  accident  befalls 
a  soldier  while  in  the  camp,  or  other 
places  appropiiated  to  military  exer- 
cises, there  is  no  fault  in  the  soldier,  but 
there  would  be  in  any  one  else  besides 
a  soldier,  and  the  soldier  himself  would 
be  in  fault  if  he  inflicted  such  an  injury 
in  any  other  place  than  one  appropri- 
ated to  military  exercises. 

2.  9.4. 

5.  If,  again,  any  one,  in  pruning  a 
tree,  by  letting  a  bough  fall,  kills  ymir 
slave  who  is  passing,  and  this  takes 
place  near  a  public  way,  or  a  way  be- 
longing to  a  neighbor,    and   he  has   not 
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si  proclamavit,  nee  ille  curavit  cavere, 
exti-a  culpam  est  putator.  ^que  extra 
culpam  esse  intelligitui",  si  seorsum  a 
via  forte  vel  in  medio  fundo  caedebat, 
licet  non  proclamavit ;  quia  in  eo  loco 
nulli  extraneo  jus  fuerat  versandi. 


cried  out  to  make  persons  take  care,  he 
is  in  fault ;  but  if  he  called  out,  and  the 
passer-by  would  not  take  care,  he  is  not 
to  blame.  He  is  also  equally  free  from 
blame  if  he  was  cutting  far  fi"om  any 
public  way,  or  in  the  middle  of  a  tield,  even 
though  he  has  not  called  out,  for  by  such 
a  place  no  stranger  has  a  right  to  pass. 
2.  31. 

6.  So,  again,  a  physician  who  has  per- 
formed an  opej-ation  on  your  slave,  and 
then  neglected  to  attend  to  his  cure,  so 
that  the  slave  dies,   is  guilty  of  a  fault. 


D.  ix. 

6.  Prseterea  si  medicus  qui  servum 
tuiim  secuit,  dereliquerit  curationem, 
atque  ob  id  mortuus  fuerit  servus,  culpae 
i-eus  est. 

D.  ix.  2.  8. 

7.  Imperitia  quoque  culpse  adnumer-  7.  Unskilfulness  is  also  a  fault,  as,  if 
atur :  veluti  si  medicus  ideo  servum  a  physician  kills  your  slave  by  unskil- 
tuum  occiderit,  quod  eum  male  secuerit,  fully  performing  an  operation  on  him, 
aut  perperam  ei  medicamentum  dederit.  or  by  giving  him  wrong  medicines. 

D.  ix.  2.  7,  8  ;  D.  ix.  2.  8  ;  D.  1.  17.  132. 


S.  Impetu  quoquo  mularum,  quas 
iijulio  propter  imperitiam  retinei-e  non 
potuerit,  si  servus  tuns  oppressus  fuerit, 
culpse  reus  est  mulio ;  sed  et  si  propter 
intirmitatem  eas  i-etinere  non  potuerit, 
cum  alias  firmior  retinere  potuisset  seque 
t:ulpae  tenetur.  Eadem  placuerunt  de 
eo  quoque  qui,  cum  equo  veheretur, 
impetum  ejus  aut  propter  infirmitatem 
aut  propter  imperitiam  suam  retinere 

non  potuerit. 

D.  ix. 

9.  His  autem  verbis  legis,  quanti  id 
eo  anno  plurimi  fuerit,  ilia  sententia  ex- 
primitur,  ut  si  quis  hominem  tuum  qui 
hodie  claudus  aut  mancus  aut  luscus 
ent,  occiderit,  qui  in  eo  anno  integer  et 
pretiosus  fuerit,  non  tanti  teneatur 
quanti  hodie  erit,  sed  quanti  in  eo  anno 
plurimi  fuerit.  Qua  ratione  creditum 
estpoenalem  esse  hujus  legis  actionem, 
quia  non  solum  tanti  quisque  obligatur 
quantum  damni  dederit,  sed  aliquando 
longe  pluns  :  ideoque  constat  in  heredem 
earn  actionem  non  transire,  quse  transi- 
tura  fuisset,  si  ultra  damnum  numquam 
lis  aestimaretur. 


Gai.  iii.  214  ;  D 


8.  So,  too,  if  a  muleteer,  through  his 
want  of  skill,  cannot  manage  his  mules, 
and  runs  over  your  slave,  he  is  guilty  of 
a  fault.  As,  also,  he  would  be  if  he 
could  not  hold  them  in  on  account  of  his 
weakness,  provided  that  a  stronger  man 
could  have  held  them  in.  The  same  de- 
cisions apply  to  an  unskilful  or  infirm 
horseman,  unable  to  manage  his  horse. 

2.  8.  1. 


9.  The  words  above  quoted,  *the 
greatest  value  the  thing  has  possessed 
at  any  time  within  a  year  previously,' 
mean  that  if  your  slave  is  killed,  being 
at  the  time  of  his  death  lame,  maimed, 
or  one-eyed,  but  having  been  within  a 
year  quite  sound  and  of  considerable 
value,  the  person  who  kills  him  is  bound 
to  pay,  not  his  actual  value,  but  the 
greatest  value  he  ever  possessed  within 
the  year.  Hence,  this  action  may  be 
said  to  be  penal,  as  a  person  is  bound 
under  it  not  only  for  the  damage  he  has 
done,  but  for  much  more  ;  and,  there- 
fore, the  action  does  not  pass  against  his 
heir,  as  it  would  have  done  if  the  con- 
demnation had  not  exceeded  the  amount 
of  the  actual  damage, 
ix.  2.  23.  3.  8. 
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10.  Illiid  non  ex  vei-bis  leyis.  sed  ex  in- 
terpretationeplacuit,  tioii  solum  perenip- 
ti  corpons  ffistimationem  hal)en(lam  esse, 
secundum  ea  quai  diximus,  sed  eo  am- 
l)lius  quidquid  pra;terea  perempto  eo 
coi'pore  damni  noliis  allatum  fueiat : 
veluti  si  servum   tuum   hei-edem  ab  ali- 

uo  institutum  antea  quis  occiderit, 
..m  jussu  tuo  adiret,   nam  hereditatis 

;uoque  amissfe  rationem  esse  habendam 
constat.  Item  si  ex  pari  raularum  unam, 
vel  ex  quadrig-a  equoi-um  unum  occide- 
rit, vel  ex  comoedis  unus  servua  occisus 
fuei'it,  non  solum  occisi  tit  ajstimatio  ;  sed 
eo  amplius  id  quoque  computatur,  quan- 
ti  depretiati  sunt  qui  supersunt. 


10.  It  Via.H  been  decided,  not  V)y  virtue 
of  the  actual  wording  of  the  law,  but  by 
interpretation,  that  not  only  is  the  value 
of  the  thing-  pei-isliing-  to  be  estinuited 
as  we  have  said,  but  also  the  loss  which 
in  any  way  we  incur  by  its  perishing ; 
as,  for  instance,  if  your  slave  having 
been  instituted  heir  by  .some  one  is  killed 
befoi'e  he  entei-s  at  your  command  on  the 
inheritance,  the  lo.ss  of  the  inheiitance 
shouhi  be  taken  account  of.  So,  too,  if 
one  of  a  pair  of  mules,  or  of  a  set  of  four 
horses,  or  one  slave  of  a  band  of  come- 
dians, is  killed,  account  is  to  be  taken 
not  only  of  the  value  of  the  thing-  killed, 
but  also  of  the  diminished  value  of  what 
lemains. 


Gai.  iii.  212  ;  D.  ix.  2.  22.  1. 


11.  Liberum  autem  est  ei  cujus  servus 
occisus  fuerit,  et  judicio  private  legis 
Aquilife  damnum  persequi,  et  capitalis 
criminis  eum  reum  facere. 


11.  The  master  of  a  slave  who  is  killed 
may  biing  a  private  action  for  the  dama- 
ges given  by  the  lex  Aquilia,  and  also 
bring  a  capital  action  against  the  mui-- 
derer. 


Gai.  iii.  213. 

A  crimen  capitate  was  one  which  affected  the  caput  o^  the  condemned. 
The  lex  Cornelia  (D.  ix.  2.  23.  9  ;  see  also  Title  18.  5,  of  this  Book)  gave 
the  master  the  power  to  bring  a  criminal  accusation  against  the  mur- 
derer. The  Code  (iii.  35.  3)  contains  a  rescript  of  the  Emperor  Gor- 
dian,  stating  it  as  undoubted  law  that  a  criminal  accusation  did  not 
prevent  a  master  also  bringing  a  private  action  under  the  lex  Aquilia. 

12.  Caput  secundum  legis  Aquiliae  in  12.  The  second  head  of  the  lex  Aqui- 
usu  non  est.  Ha  is  not  now  in  use. 

Gai.  iii.  215  ;  D.  ix.  2.  27.  4. 

We  learn  from  Gaius  (Gai.  iii.  215)  that  the  second  head  of  the  lex 
Aquilia  gave  an  action  for  the  full  value  of  the  injury  sustained  to  a 
stipulator,  whose  claim  was  extinguished  by  an  adstipulator  releasing 
the  debtor  by  acceptilation.  (See  Bk.  iii.  Tit.  29.)  The  stipulator 
might  also  bring  an  actio  mandati  against  the  adstipulator,  if  he  pre- 
ferred doing  so  ;  but,  as  we  see  from  Title  16  of  this  Book  (paragr.  1), 
proceeding  under  the  lex  Aquilia  gave  the  plaintiff  the  advantage  of 
having  the  amount  he  recovered  doubled  if  the  defendant  denied  his 
liability. 

13.  Capite  tertio  de  omni  cetero  dam-  13.  The  third  head  provides  for  every 
no  cavetur.  Itaque  si  quis  servum,  vel  kind  of  damage  ;  and,  thei-efore,  if  a 
earn  quadrupedem  quse  pecudum  nume-     slave,   or  a   fou]--footed   beast   of  those 
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JO  est,  vulneraverit,  sive  earn  quadru- 
pedem  quae  pecudum  numero  non  est, 
veliiti  canem  aut  feram  bestiam  vulne- 
raverit aut  Occident,  hoc  capita  actio  con- 
stituitur.  In  cetei-is  quoque  omnibus 
animalibus,  item  in  omnibus  rebus  quse 
anima  carent,  damnum  injuria  datum 
hac  parte  vindicatui- :  si  quid  enim  us- 
tum  aut  ruptum  aut  fractum  fuerit, 
actio  ex  hoc  capite  constituitur,  quam- 
quam  poterat  sola  rupti  appellatio  in 
omnes  istas  causas  sufficere;  ruptum 
enim  intelligitur,  quod  quoquo  modo  cor- 
ruptum  est.  Unde  non  solum  fi-acta  aut 
usta,  sed  etiam  scissa  et  collisa  et  efFusa, 
et  quoquo  modo  perempta  atque  deteri- 
ora  facta,  hoc  verbo  continentur  :  deni- 
que  responsum  est,  si  quis  in  alienum 
vinum  aut  oleum  id  immiserit  quo  natura- 
lis  bonitas  vini  aut  olei  corrumperetur, 
ex  hac  parte  legis  eum  teneri. 

Gat.  iii.217; 


reckoned  among  cattle,  is  wounded,  or  a 
foui"-footed  beast  of  those  not  reckoned 
among-  cattle  as  a  dog-  or  wild  beast,  is 
wounded  or  killed,  an  action  may  be 
brought  under  the  third  head.  Com- 
pensation may  also  be  obtained  under  it 
for  all  wrongful  injury  to  animals  or  in- 
animate things,  and,  in  fact,  for  anything 
burnt,  broken,  or  fractured,  although 
the  word  broken  {ruptum)  would  \\axe 
suthced  for  all  these  cases  ;  for  a  thing  is 
ruptum  which  is  in  any  way  spoilt  {cor- 
rwptnm,),  so  that  not  only  things  frac- 
tured or  bui-nt,  but  also  things  cut, 
bruised,  split,  or  in  any  way  destroyed 
or  deteriorated,  may  be  said  to  be  rupta. 
It  has  also  been  decided,  that  any  one 
who  mixes  anything  with  the  oil  or  vnne 
of  another,  so  as  to  spoil  the  goodness  of 
the  wine  or  oil,  is  liable  under  this  head 
of  the  lex  AqiciLia. 

D.  ix.  2.  27.  15. 


The  terms  of  this  third  head  of  the  Aquilian  law  are  given  by  Ulpian 

(D.  ix.  2.  27.  5) ;  ^CcBterarum  rerum,  prwter  hominem  et  pecudem  occisos, 
si  quis  alteri  damnum  facit,  quod  usserit,  frefferit,  ruperit  injuria,  guantiea 
res  erit  in  diebus  triginta  proximis,  tantum  ces  domino  dare  damnas  estoJ 


14.  Illud  palam  est,  sicut  ex  primo 
capite  ita  demum  quisque  tenetur  si  dolo 
aut  culpa  ejus  homo  aut  quadrupes  oc- 
cisus  occisave  fuerit,  ita  ex  hoc  capite  de 
dolo  aut  culpa  de  cetero  damno  quem- 
que  teneri.  Hoc  tamen  capite,  non 
quanti  in  eo  anno,  sed  quanti  in  diebus 
triginta  proximis  res  fuerit,  obligatur  is 
qui  damnum  dederit. 


Gai.  iii.  218  ; 

l.T.  Ac  ne  plurimi  quidem  verbum  ad- 
jicitur  ;  sed  Sabino  recte  placuit,  per- 
inde  habendam  sestimationem  ac  si  etiam 
hac  parte  plurimi  verbum  adjectum 
fuisset :  nam  plebem  Romanam  quse 
Aquilio  tribuno  rogante  banc  legem  tulit, 
contentam  fuisse  quod  prima  parte  eo 
verbo  usa  est. 


14.  It  is  evident  that,  as  a  person  is 
liable  under  the  tirst  head,  if  by  wilful 
injury  or  by  his  fault  he  kills  a  slave  or 
a  four-footed  beast,  so  by  this  head,  a 
person  is  liable  for  every  other  damage, 
if  there  is  wrongful  injury  or  fault  in 
what  he  does.  But  in  this  case,  the 
offender  is  bound  to  pay  the  greatest 
value  the  thing  has  possessed,  not  with- 
in the  year  next  preceding  but  the 
thirty  days  next  preceding. 

D.  ix.  2.  30.  3. 

15.  Even  the  word  plurimi,  i.e.  of  the 
greatest  value,  is  not  expressed  in  this 
case.  But  Sabinus  was  rightly  of  opin- 
ion, that  the  estimation  ought  to  be  made 
as  if  this  word  was  in  the  law,  since  it 
must  have  been  that  the  plebeians,  who 
were  the  authors  of  this  law  on  the 
motion  of  the  tribune  Aquilius,  thought 
it  sufficient  to  have  used  the  word  in 
the  first  head  of  the  law. 


Gai.  iii.  218;  D.  ix.  2.  1.  1, 
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16.  Ceterum  placuit  ita  demum  flirec- 
iini  ex  hac  lege  actionem  esse,  si  quia 
>r£ecipue  coipore  suo  damnum  dederit. 
Ideoque  in  eum  qui  alio  niodo  damnum 
dederit,  utiles  actiones  dai-i  sclent,  veluti 
si  quis  hominem  alienum  aut  jiecus  ita 
incluserit  ut  fame  necaretur,  aut  jumen- 
tum  tam  vehementer  egerit  tit  rumpe- 
retur,  aut  pecus  in  tantum  exagitaverit 
ut  praicipitaretur,  aut  si  quis  alieno 
servo  persuaserit  ut  in  arborem  ascen- 
deret  vel  in  p  ^teum  descenderet,  et  is 
pscendendo  vel  descendendo  aut  mor- 
tuus  aut  aliqua  corporis  parte  Ijesus 
fuei'it,  utilis  actio  in  eum  datur.  Sed 
si  quis  alienum  servum  aut  de  ponte 
aut  de  ripa  in  flumen  dejecerit,  et  is 
suffocatus  fuerit,  eo  quod  projecit  cor- 
pore  suo  damnum  dedisse  non  difficulter 
intelligi  poterit,  ideoque  ipsa  lege  Aquilia 
tenetur.  Sed  si  non  corpore  damnum 
datum,  neque  corpus  Lesum  fuerit,  sed 
alio  modo  damnum  alicui  contigerit, 
cum  non  sufficit  neque  directa  neque 
utilis  Aquilia,  placuit,  eum  qui  obnoxius 
fuei-it,  in  factum  actione  teneri :  veluti 
si  quis  misericordia  ductus  alienum  ser- 
vum compeditum  solvent,  ut  fugeret. 


Gai.  iii.  219 ;  D.  ix.  2, 


16.  But  the  direct  action  under  this 
law  can  only  be  brought  if  any  one  has, 
with  his  own  body,  done  damage,  and 
consequently  utiles  af^lones  are  given 
against  the  person  who  does  damage  in 
any  other  way,  as,  for  instance,  a  utilis 
actio  is  given  against  one  who  shuts  up 
a  slave  or  a  beast,  so  as  to  pj-oduce 
death  by  hunger :  who  diives  a  hoi-se 
so  fast  as  to  knock  him  to  pieces,  or 
drives  cattle  over  a  precipice,  or  pei*- 
suades  another  man's  slave  to  climb  a 
tree,  or  go  down  into  a  well,  and  the 
slave  in  climbing  or  descending  is  killed 
or  maimed.  But  if  any  one  has  flung 
the  slave  of  another  from  a  bridge  or 
a  bank  into  a  river,  and  the  slave  is 
drowned,  then,  as  he  has  actually  flung 
him  down,  there  can  be  no  difliiculty  in 
deciding  that  he  has  caused  the  damage 
with  his  own  body,  and  consequently  he 
is  dii-ectly  liable  under  the  lex  Aquilia. 
But  if  no  damage  has  been  done  by  the 
body,  nor  to  the  body,  but  damage  has 
been  done  in  some  other  way,  the  actio 
directa  and  the  actio  utilis  are  both 
inapjilicable,  and  an  actio  in  factum 
is  given  against  the  wrong-doer ;  for 
instance,  if  any  one  through  compassion 
has  loosed  the  fetters  of  a  slave,  to 
enable  him  to  escape. 

33.  1 ;  D.  iv.  3.  7.  7. 


If  the  injury  was  done,  to  use  the  language  of  the  jurists,  corpore 
corpori,  that  is,  with  direct  bodily  force,  to  the  body  of  a  slave  or  beast, 
the  actio  (legis)  Agtcilice  had  place.  If  it  was  done  corpori,  but  indi- 
rectly and  not  corpore  the  actio  utilis  Aqidlios  had  place.  If  it  was 
done  neither  to  the  body,  nor  yet  with  direct  bodily  force,  the  actio 
must  be  brought  in  factum,  that  is,  on  the  particular  circumstances 
of  the  case. 

The  directa  atcio  Aquilice  could  only  be  brought  by  the  owner ;  the 
utilis  might  be  brought  by  the  possessor,  usufructuary,  and  others 
having  an  interest  less  than  that  of  ownership. 

As  the  action  under  the  lex  Aquilia  was  penal,  the  whole  sum  recov- 
erable against  one  could  be  recovered  separately  against  each  or  more 
than  one  offender. 

If  the  defendant  denied  his  liability,  the  penalty  under  the  lex 
Aquilia  was  double,  adversus  inficiantem  in  duplum  actio  est.  (D.  ix. 
2.  2.  1.) 

32 
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It  might  very  often  happen  that  the  person  injured  could  also  bring 
an  action  arising  from  a  contract  against  the  doer  of  the  injury,  as, 
for  instance,  an  actio  pro  socio,  mandati,  depodti,  if  the  person  who  did 
the  injury  was  a  partner,  a  mandatary,  or  depositary  of  the  person  to 
whom  the  injury  was  done.  In  such  a  case  he  could  either  bring  the 
action  on  the  contract,  or  proceed  under  the  lex  Aquilia.  He  could  not 
do  both ;  but  if  he  brought  the  action  on  the  contract,  and  then  found 
that  if  he  had  proceeded  under  the  lex  Aquilia  he  would  have  recovered 
a  larger  sum,  he  was  allowed  to  bring  an  action  under  the  lex  Aquilia 
to  recover  the  surplus.     (D.  ix.  2.  7,  8 ;  D,  xliv.  7.  34.  2.) 

The  subject  of  damnum  is  hardly  noticed  in  the  Institutes,  except 
in  connection  with  the  lex  Aquilia.  (See  Bk.  iii.  Tit.  18.  2.)  By  davi- 
num  is  meant  the  diminution  of  a  man's  property,  and  it  is  treated 
of  in  the  Digest  according  as  it  is  factum,  that  is  already  done,  or 
infectum,  that  is  apprehended,  as  if  an  adjoining  house  seemed  likely 
to  fall.  (D.  xxxix.  2.)  Damnum  factum,  more  usually  termed  simply 
damnum,  might  arise  from  a  mere  accident,  or  from  the  free  will  of 
another.  If  it  arose  in  the  latter  way,  it  might  have  arisen  in  the  exer- 
cise of  a  right  enjoyed  by  the  person  causing  it,  and  then  no  reparation 
had  to  be  made  for  causing  it,  nan  tidetur  vimfacere  qui  jure  suo  utitur  (D. 
L.  17.  155) ;  or  it  might  have  been  done  wrongfully,  damnum  injuria 
datum,  and  then  the  person  injured  was  entitled  to  compensation 
according  to  the  rates  provided  by  the  lex  Aquilia,  if  the  damage  came 
within  the  scope  of  the  law ;  if  it  did  not,  then  an  actio  in  factum  was 
given  (D.  ix.  2.  38.  1),  and  compensation  was  made  at  rates  differing 
according  to  the  degree  of  wrong.  If  there  had  been  dolus  or  culpa 
lata,  the  compensation  was  regulated  by  the  value  peculiar  to  the 
person  injured :  if  the  degree  of  ciilpa  had  been  less,  the  common 
value  was  the  measure  of  the  compensation.  In  cases  of  damnum 
infectum,  the  owner  of  the  property  threatened  could  call  on  the  owner 
of  the  property  from  which  danger  was  apprehended  to  give  security 
against  any  loss  which  might  thus  arise.     (D.  xxx.  12.  2.  5.  1.) 


Tit.  IV.     DE   INJURIIS. 

Generaliter  injuria  dicitur  omne  quod  Injuria,  in  its  general  sense,  signifies 

non  jure  fit;  specialiter,  alias  contume-  every  action  contrary  to  law ;  in  a  special 

lia,  qufe  a  contemnendo  dicta  est,  quam  sense,  it  means,  sometimes,  the  same  as 

Grseci  ii/Jotv  appellant ;  alias  culpa,  quam  contumelia  (outrage),  which  is   derived 

Graeci    aSiKtifia    dicunt,    sicut     in     lege  from  co?item7iere,  the  Greek  vftpt^;  some- 

Aquilia     damnum     injurise     accipitur  ;  times  the  same  as  culpa  (fault),  in  Greek 

alias  iniquitas  et  injustitia,  quam  Grseci  aSiKTjfia  as  in   the    lex  Aquilia,   which 

a(UKiav  vocant.     Cum  enim   pi'setor  vel  speaks  of  damage   done  injuria ;  some- 
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judex  non  jure  contra  queni  pronuntiat,     times  it  has  the  sense  of  iniquity,  injus- 
injuriam  accepisse  dicitur.  tice,  or  in   Greek   a^iKia ;  for  a  pei-son 

against  whom  the  jnajtor  or  judge  pi''>- 
nounces  an  unjust  sentence,  is  said  to 
have  received  an  injuria. 

D.  xlvii.  10.  1. 

Injuria,  then,  is  used  in  three  senses — 1,  a  wrongful  act,  an  act  done 
nulla  jure;  2,  the  fault  committed  by  a  judge  who  gives  judgment  not 
according  to  jus  ;  "6,  an  outrage  or  affront. 

1.  Injuna  autem  committitur,  non  so-  1.  An  injury  is  committed  not  only  by 
lum  cum  quis  pugno,  puta,  aut  fustibus  striking  with  the  fists,  or  striking  with 
csesus  vel  etiam  verberatus  erit,  sed  et  chibs  or  the  lash,  but  also  by  shouting 
si  cui  convicium  factum  fuerit ;  sive  cu-  till  a  crowd  gathers  round  any  one  ;  by 
jus  bona  quasi  debitoris,  qui  nihil  debe-  taking  poaseasion  of  any  one's  goods, 
ret,  possessa  fuerint  ab  eo  qui  intellige-  jaretending  that  he  is  debtor  to  the  in- 
bat  nihil  eum  sibi  debere  ;  vel  si  quis  flictor  of  the  injury,  who  knows  he  has 
ad  infamiam  alicujus  libellum  autcarmen  no  claim  on  him  ;  Ity  wnting,  composing, 
scripserit,  composuerit,  ediderit,  dolove  publishing  a  libel  or  defamatory  verses 
malo  fecerit  quo  quid  eorum  tieret ;  sive  against  any  one,  or  by  maliciously  con- 
quis  mati'emfamilias  aut  praetextatum  triving  that  another  does  any  of  these 
prretextatamve  adsectatus  fuerit,  sive  things  ;  by  following  after  an  honest 
cujus  pudicitia  attentata  esse  dicetur,  et  woman,  or  a  young  boy  or  girl ;  by 
denique  aliis  pluribus  modis  admitti  in-  attempting  the  chastity  of  any  one ;  and, 
juriam  manifestum  est.  in  short,  by  numberless  other  acts. 

Gai.  iii.  220. 

Convicium.  Ulpian  gives  (D.  xlvii.  10. 15.  4)  the  following  derivation 
of  the  word : — '  Convicium  autem  dicitur  vel  a  concitatione  vel  a  conventu, 
hoc  est,  a  collatione  vocum,  quum  enim  in  unum  complures  voces  conferun- 
tur,  convicium  appellatur,  quasi  convocium,  any  proceeding  which  pub- 
licly insults  or  annoys  another,  as  gathering  a  crowd  round  a  man's 
house,  or  shouting  out  scandal  respecting  another  to  a  mob. 

Matremfamilias,  i.e.  every  married  woman  of  honest  character. 

Pi'cstextatum,  -am,  i.e.  still  wearing  the  prastexta,  which  was  put  oflf 
at  the  age  of  puberty. 

Adsectatus  fuerit.  Ulpian  says  (D.  xlvii.  10.  15.  22),  ^Adsectatur  qui 
tacitus  frequenter  sequitur,  assidua  enim  frequentia  quasi  prcebet  nonnullam 
infamiam.'' 

Pudicitia  attentata.  Paul  says  (D.  xlvii.  10.  10),  ^Attentari  pudicitia 
dicitur  cum  id  agitur,  ut  ex  pudico  impudicus  fiat  J 

2.  Patitur  autem  quis  injuriam  non  2.  A  man  may  receive  an  injui-y,  not 
solum  per  semetipsum,  sed  etiam  per  only  in  his  o^vn  pereon,  but  in  that  of  his 
liberos  suos  quos  in  potestate  habet ;  children  in  his  iiower,  and  even  in  that 
item  per  uxorem  suam,  id  enim  magis  of  his  wife,  accortiing  to  the  opinion 
praevaluit.  Itaque  si  filiae  alicujus  qute  that  has  prevailed.  If,  therefore,  you 
Titio  nupta  est,   injuriam   feceris,   non  injure  a  daughter  in  the  power  of  her 
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soliim  filiae  nomine  tecum  injuriarum  agi 
l^otest,  sed  etiam  patris  quoque  et  mariti 
nomine.  Contra  autem  si  viro  injuria 
facta  sit,  uxor  injui-iarum  agere  non 
potest :  defendi  enim  uxores  a  viris,  non 
viros  ab  uxoribus  sequum  est.  Sed  et 
socer  nurus  nomine  cujus  vir  in  potes- 
tate  est,  injui-iarum  agere  potest. 


Gai.  iii.  221 ;  D.  xlvii. 


father,  and  married  to  Titius,  the  action 
for  the  injury  may  be  brought,  not  only 
in  tlie  name  of  the  daughter  herself,  but 
also  in  that  of  the  father  or  the  husband. 
But,  if  a  husband  has  sustained  an  in- 
jury, the  wife  cannot  bring  the  actio  in- 
juriarum, for  the  husband  is  the  pro- 
tector of  the  wife,  not  the  wife  of  the 
husband.  The  father-in-law  may  also 
bring  this  action  in  the  name  of  bis 
daughter-in-law,  if  her  husband  is  in 
his  power. 

10.  2 ;  D.  xlvii.  10.  1.  3. 


Each  person  injured  could  bring  an  action.  Take,  for  instance,  the 
case  of  a  married  woman.  She,  her  husband,  her  own  father,  and 
her  husband's,  have  each  an  action,  supposing  both  she  and  her  hus- 
band are  in  potestate.  But  a  person  in  potestate,  though  he  had  an 
action,  could  not  bring  it  himself,  except  in  certain  cases,  as  in  the 
absence  of  the  paterfamilias.  The  paterfamilias  would  bring  the  action, 
and  could  sue  either  in  his  son's  name  or  his  own.  The  amount  re- 
covered in  the  respective  actions  differed  according  to  the  dignity  of  the 
person  bringing  it.  It  might  happen,  for  instance,  that  the  son  was 
of  higher  rank  than  the  father.  Cum  utrique  tarn  filio  quam  patri 
adquisita  actio  sit,  non  eadem  utique  fadenda  cestimatio  est:  cum  possit 
propter  filii  dignitatem  major  ipsi  quam  patri  injuria  facta  esse.  (D.  xlvii. 
10.  30.  31.)  Although  the  wife  was  in  power  of  the  father,  yet  her 
husband  could  always  bring  an  action  for  injury  done  to  her,  grounded 
on  his  natural  duty  to  protect  her. 


3.  Servis  autem  ipsis  quidem  nulla 
injuria  fieri  intelligitur,  sed  domino  per 
eos  fieri  videtur,  non  tamen  iisdem  modis 
quibus  etiam  per  liberos  et  uxores,  sed 
ita  cum  quid  atrocius  commissum  fuerit, 
et  quod  aperte  ad  contumeliam  domini 
respicit :  veluti  si  quis  alienum  servum 
verberaverit,  et  in  hunc  casum  actio 
proponitur.  At  si  quis  servo  convicium 
fecerit,  vel  pugno  eum  percusserit,  nulla 
in  eum  actio  domino  competit. 


3.  An  injury  cannot,  properly  speak- 
ing', be  done  to  a  slave,  but  it  is  the 
master  who,  through  the  slave,  is  con- 
sidered to  be  injured  ;  not,  however,  in 
the  same  way  as  through  a  child  or  wife, 
but  only  when  the  act  is  of  a  character 
grave  enough  to  make  it  a  manifest 
insult  to  the  master,  as  if  a  person  has 
flogged  severely  the  slave  of  another,  in 
which  case  this  action  is  given  against 
him.  But  a  master  cannot  bring  an  ac- 
tion against  a  person  who  has  collected 
a  crowd  round  his  slave,  or  struck  him 
with  his  fist. 


Gai.  iii.  222. 


Under  the  civil  law  the  master  could  not  bring  an  action  for  injury 
done  to  his  slave,  unless  the  injury  was  done  with  intent  to  hurt  off 
annoy  the  master.     But  the  praetor  gave  an  action  plena  jure,  i.e.  which 
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could  be  brought  as  a  matter  of  right,  if  the  slave  was  beaten  or  tor- 
tured without  the  masters  orders,  and  an  action  cognita  causa,  i.e. 
allowed  if  the  circumstances  of  the  case  seemed,  on  inquiry,  to  furnish 
good  ground  for  it,  if  the  injury  had  been  slighter.  Regard  was  had, 
in  making  this  inquiry,  and  in  estimating  the  amount  of  damage,  to 
the  class  of  slaves  to  which  the  slave  belonged.  (See  paragr.  7.)  The 
slave  himself  could  in  no  case  bring  an  action  for  injury  sustained  by 
him.     (D.  xlvii.  10.  15.  34.) 


4.  Si  communi  servo  injuria  facta  sit, 
sequum  est,  non  pro  ea  parte  qua  domi- 
nus  quisque  est,  aestimationem  injurise 
fieri,  sed  ex  dominorum  persona,  quia 
ipsis  fit  injuria. 


4.  If  an  injury  has  been  done  to  a 
slave  held  in  common,  equity  demands 
that  it  shall  be  estimated  not  according 
to  their  respective  shares  in  him,  but 
according  to  their  respective  fiosition, 
for  it  is  the  masters  who  are  injured. 


If  the  co-proprietors  brought  the  action  for  injury  done,  or  intended 
to  be  done,  to  them  through  their  slave,  then,  as  it  is  said  in  the  text, 
it  made  no  difference  what  was  the  amount  of  their  interest  in  the 
slave.  Each  had  equally  had  an  insult  offered  him.  But  the  co-pro- 
prietors might  bring  a  praetorian  action  for  harm  done  to  the  slave, 
when  no  insult  or  hurt  was  intended  to  them,  but  the  only  question 
was,  how  much  was  the  slave  damaged,  and  made  unfit  for  work,  and 
then  the  amount  recovered  was  divided  between  them,  proportionately 
to  their  respective  interests  in  the  slave.     (See  note  on  last  paragr.) 

5.  Quod  si  ususfructus  in  servo  Titii  5.  If  Titius  has  the  usufruct,  and  Mfs- 
est,  proprietas  Msevii,  magis  Msevio  inju-  vius  the  property  in  a  slave,  the  injmy 
ria  fieri  intellig-itur.  is  considered  to  be  done  rather  to  Msevius 

than  to  Titius. 

D.  xlvii.  10.  15.  47. 

It  might,  however,  happen  that  it  could  be  shown  that  the  intention 
was  to  injure  and  insult  the  usufructuary  more  than  the  proprietor. 
(D.  xlvii.  10.  15.  48.) 


6.  Sed  si  libero  qui  tibi  bona  fide  ser- 
vit,  injuria  facta  sit,  nulla  tibi  actio  dabi- 
tur ;  sed  suo  nomine  is  experiri  poterit, 
nisi  in  contumeliam  tuam  pulsatus  sit : 
tunc  enim  competit  et  tibi  injuriarum  ac- 
tio. Idem  ergo  est  et  in  servo  alieno  bona 
fide  tibi  serviente,  ut  toties  admittatur 
injuriarum  actio,  quoties  in  tuam  contu- 
meliam injuria  ei  facta  sit. 


D.  xlvii. 


6.  If  the  injury  has  been  done  to  a 
freeman,  who  serves  you  bona  fide,  you 
have  no  action,  but  he  can  bring  an 
action  in  his  own  name,  imless  he  has 
been  injured  merely  to  insult  you,  for, 
in  that  case,  you  may  bring  the  actio 
injuriarum.  So,  too,  with  regard  to  a 
slave  of  another  who  serves  you  boyia 
fide,  you  may  bring  this  action  whenever 
the  slave  is  injured  for  the  purpose  of 
insulting  you. 

10.  15.  48. 
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7.  Pcsna  autem  injui-iai-um  ex  leg-e 
duodecim  tabularum,  propter  membrum 
quidem  ruptum  talio  erat ;  propter  os 
vero  fractum  nummariae  poense  erant 
coaetitutse,  quasi  in  magna  veterum  pau- 
pertate  :  sed  postea  prajtcres  permitte- 
bant  ipsis  qui  injui'iam  passi  sunt,  earn 
sestiniare,  ut  judex  vel  tanti  reum  con- 
demnet,  quanti  injuriam  passus  a;stima- 
verit,  vel  minoris,  prout  ei  visum  fuerit. 
Sed  pcBna  quidem  injuriarum  quse  ex 
lege  duodecim  tabularum  inti'oducta  est, 
in  desuetudiuem  abiit ;  quam  autem 
prifitoi-es  introduxerunt,  qu£e  etiam  hono- 
i-aria  appellatur,  in  judiciis  frequenta- 
tur,  nam  secundum  gradum  dignitatis 
vitajque  bonestatem  crescit  aut  minuitur 
aestimatio  injurise :  qui  gradus  condemna- 
tionis  et  in  servili  persona  non  immei-ito 
servatur,  ut  aliud  in  servo  actore,  aliud 
in  medii  actus  homine,  aliud  in  vilissimo 
vel  compedito  constituatur. 


7.  The  penalty  for  injuries  under  tbe 
law  of  the  Twelve  Tables  was  a  limb  for 
a  limb,  but  if  only  a  bone  was  fractured, 
pecuniary  compensation  was  exacted 
proportionate  to  the  great  poverty  of  the 
times.  Afterwards,  the  prjetor  pennitted 
the  injured  parties  themselves  to  esti- 
mate the  injury,  so  that  the  judge  should 
condemn  the  defendants  to  pay  the  sum 
estimated,  or  less,  as  he  may  think 
proper.  The  penalty  appointed  by  the 
Twelve  Tables  has  fallen  into  desuetude, 
but  that  introduced  by  the  praetors,  and 
tei'med  honorary,  is  adopted  in  the  ad- 
ministration of  justice.  For,  according 
to  the  rank  and  character  of  the  pei-son 
injured,  the  estimate  is  greater  or  less  ; 
and  a  similar  gradation  is  observed,  not 
improperly,  even  wth  regard  to  a  slave, 
one  amount  being  paid  in  the  case  of  a 
slave  who  is  a  steward,  a  second  in  that 
of  a  slave  holding  an  office  of  an  inter- 
mediate class,  and  a  third  in  that  of  one 
of  the  lowest  rank,  or  one  condemned  to 
wear  fetters. 


Gai.  iii.  223,  224 ;  D.  xlvii.  10.  15.  44. 


The  greater  part  of  the  edict  of  the  praetor  on  this  subject  is  given 
by  Ulpian  in  different  parts  of  the  extracts  from  his  writings.  (See 
Digest,  xlvii.  10.  15.) 


8.  Sed  et  lex  Cornelia  de  injuriis  lo- 
quitur, et  injuriaram  actionem  intro- 
duxit,  quae  competit  ob  eam  rem  quod 
se  pulsatum  quis  verberatumve,  do- 
mumve  suam  vi  introitam  esse  dicat. 
Domum  autem  accipimus,  sive  in  pro- 
pria domo  quis  habitat,  sive  in  conducta 
vel  gratis  sive  hospitio  receptus  sit. 

D.  xMi.  10. 


8.  The  lex  Cornelia  also  speaks  of  in- 
juries, and  introduced  an  actio  injuria- 
rum, which  may  be  bi-ought  when  any 
one  alleges  that  he  has  been  struck  or 
beaten,  or  that  his  house  has  been  brc^keh 
into.  And  the  term  '  his  house  '  includes 
one  which  belongs  to  him  and  in  which 
he  lives,  or  one  he  hires,  or  one  in  which 
he  is  received  grattutously  or  as  a  guest. 

,5,  pr.  and  2. 


The  lex  Cornelia  de  Sicariis  (see  Tit.  18.  5),  though  chiefly  directed 
against  murderers,  also  contained  provisions  against  other  deeds  of 
violence.  Lex  itaque  Coriielia  ex  trihus  causis  dedit  actionem :  quod  quis 
pulsatus  verberatusve  domusve  ejus  vi  introita  sit.     (D.  xlvii.  10.  5.) 

9.   Atrox    injuria    sestimatur    vel    ex  9.  An  injury  is  said  to  be  of  a  grave 

facto,  veluti  si  quis  ab  aliquo  vulneratus  character,  either  from  the  nature  of  the 

fuerit  vel  fustibus  caesus  ;  vel  ex  loco,  act,  as  if  any  one  is  wounded  or  beaten 

A-eluti  si  cui  in  theatro  vel  in  foro  vel  in  with    clubs    by   another,   or    from    the 

consi)ectu  prsetoris  injui-ia  facta  sit ;  vel  nature  of  the  place,  as  when  an  injuiy 
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ex  persona,  velnti  si  mag'istratus  inju- 
riain  passus  fuei-it,  vel  si  seiiatori  aV> 
humili  injuria  facta  sit,  aut  parenti 
pati'onovo,  fiat  a  libeiis  vel  iiV)ertis  :  ali- 
ter  ehim  sanatoria  et  parentis  patronique, 
aliter  exti-anei  et  humilis  pei-sonse  in- 
juria aistiinatur.  Nonnunquam  et  locus 
vulneris  atrocem  injui-iam  facit,  veluti 
si  in  oculo  quis  percusserit.  Parvi  autem 
refert,  uti-um  patrifamilias  an  filiofami- 
lias  talis  injuria  facta  sit :  nam  et  hsec 
ati-ox  sestimabitur. 


Gai.  iii.  225  ;  xlvii.  10.  7 


is  done  in  a  theatre,  a  fonim,  or  in  Iho 
pi'esence  of  the  prajtor;  sometimes  fi-oni 
the  quality  of  the  person,  as  when  it  is  a 
niagisti-ate  that  has  i-eceived  the  injuj-y, 
01"  a  senator  has  sustained  it  at  the  hands 
of  a  person  of  low  condition,  or  a  pai-ent 
or  patron  at  the  hands  of  a  child  or 
fi-eedman.  For  the  injuiy  done  to  a 
senator,  a  parent,  or  a  patron  is  esti- 
timated  dift'ei-ently  from  an  injury  done  to 
a  person  of  low  condition  or  to  a  sti-anger. 
Sometimes  it  is  the  pai-t  of  the  body 
injured  that  gives  the  character  to  the 
injury,  as  if  any  one  had  been  sti*uck 
in  the  eye.  Nor  does  it  make  any  differ- 
ence whether  such  an  injury  has  lieen 
done  to  a  patei-faia'dias  or  a  flliusfamiU 
ias,  it  being  in  either  case  considered  of 
a  grave  character. 

8  ;  D.  xlvii.  8.  9.  1,  2. 


If  the  injury  was  atrox,  a  freedman  might  bring  an  action  against 
his  patron,  and  the  emancipated  son  against  his  father,  but  not  other- 
wise. (D.  xlvii.  10.  7.  3.)  And  the  prfetor  himself,  in  cases  of  atrox 
injuria,  when  he  gave  the  formula  to  the  judge,  fixed  the  maximum  of 
the  condemnation,  and  the  judge  would  not  condemn  the  defendant  in 
a  less  sum.     (Gai.  iii.  224.) 


10.  In  summa  sciendum  est,  de  omni 
injuria  eum  qui  passus  est,  posse  vel 
criminaliter  agere  vel  civiliter.  Et  si 
quidem  civiliter  agatur,  sestimatione 
facta  secundum  qod  dictum  est,  poena 
imponitur ;  sin  autem  criminaliter,  officio 
judicis  extraordinaria  poena  reo  irroga- 
tur.  Hoc  videlicet  observando  quod 
Zenoniani  constitutio  introduxit,  ut  viri 
illustres  quique  super  eos  sunt,  et  per 
procuratorem  possint  actionem  injuria- 
rum  ciiminaliter  vel  persequi  vel  susci- 
pere,  secundum  ejus  tenorem  qui  ex 
ipsa  manifestius  appai-et. 


10.  Lastly,  it  must  be  observed,  that  in 
every  case  of  injury  he  who  has  received 
it  may  bring  either  a  criminal  or  a  civil 
action.  In  the  latter,  it  is  a  sum  esti- 
mated as  we  have  said  that  constitutes 
the  penalty;  in  the  former,  the  judge, 
in  the  exercise  of  his  duty,  inflicts  on  the 
offender  an  extraordinary  punishment. 
"We  must,  however,  remark,  that  a  con- 
stitution of  Zeno  permits  men  of  the 
I'ank  of  illustris,  or  of  any  higher  rank, 
to  bring  or  defend  the  actio  injuriarwvi 
if  brought  criminally  by  a  procui-ator, 
as  may  be  seen  more  clearly  by  leading 
the  constitution  itself. 


D.  xlvii.  10.  6 ;  C.  ix.  35.  11. 

It  was  only  a  very  peculiar  exception  that  criminal  actions   could, 
like  private  actions,  be  brought  to  defend  through  a  procurator. 


11.  Non  solem  autem  is  injuriai-um  11.  Not  only  is  he  liable  to  the  actio 
tenetur,  qui  fecit  injuriam,  id  est,  qui  injuHarum,  who  has  inflicted  the  injuiy, 
percussit ;  verum   ille    quoquo  contine-     as,   for  instance,    the   person   who   has 
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bitiii-,  qui  (iolo  fecit  vel  curavit  ut  cui 
mala  pugno  pei-cuteretur. 


struck  the  blow  ;  but  he  also  who  has 
maliciously  caused  or  contnved  that  any 
one  should  be  struck  in  the  face  with 
the  fist. 


D.  xlvii.  10.  11. 1. 


12.  Hsec  actio  dissimulatione  aboletur ; 
et  ideo  si  quis  injuriam  dereliquerit,  hoc 
est,  statim  jiassus  ad  animum  suum  non 
revocaverit,  postea  ex  poenitentia  remis- 
sam  injuiiam  non  poterit  recolere. 


12.  This  action  is  exting-uished  by  a 
person  dissembling-  to  have  i-eceived  the 
injury  ;  and,  therefore,  a  person  who 
has  taken  no  account  of  the  injury,  that 
is,  who  immediately  on  receiving  it  has 
shown  no  resentment  at  it,  cannot  aftei-- 
wards  change  his  mind  and  resuscitate 
the  injury  he  has  allowed  to  rest. 


D.  xlvii.  10. 11.  1. 

If  the  person  injured,  though  expressing  indignation  at  the  time, 
did  not  take  any  steps  towards  forcing  reparation  within  a  year,  the 
action  was  extinct.  (D.  xlvii.  10.  17.  6;  C.  ix.  35.  5.)  The  action 
was  personal  to  the  person  injured,  and  could  not  be  transmitted  to  his 
heirs,  unless  before  his  death  the  action  had  already  proceeded  as  far 
as  the  litis  contestatio. 


Tit.  V.    DE   OBLIGATIONIBUS   QU-^   QUASI  EX 
DELICTO   NASCUNTUR. 


Si  judex  litem  suam  fecerit,  non  pro- 
prie  ex  maleficio  obligatus  videtur  :  sed 
quia  neque  ex  contractu  obligatus  est, 
et  utique  peccasse  aliquid  intelligitur, 
licet  per  imprudentiam,  ideo  videtur 
quasi  ex  maleficio  teneri ;  et  in  quantum 
de  ea  re  sequum  religion!  judicantis 
videbitur,  poenam  sustinebit. 


D.  1. 


If  a  judge  makes  a  cause  his  own,  he 
does  not,  properly  speaking,  seem  to  be 
bound  ex  maleficio  ;  but  as  he  is  neither 
bound  ex  maleficio  noi"  ex  cojitractu,  and 
as  he  has,  nevertheless,  done  a  wrong, 
although  perhaps  only  from  ignorance, 
he  seems  to  be  bound  as  it  wei-e  ex  male- 
ficio, and  will  be  condemned  to  the 
amount  which  seems  equitable  to  the 
conscience  of  the  judge. 
13.  6. 


The  Roman  law  characterized  rather  arbitrarily  certain  wrongful 
acts  as  delicts,  and  then,  as  there  were  many  other  wrongful  acts 
which  bound  the  wrong-doer  to  make  reparation,  and  as  it  could  not 
be  said  that  the  wrong-doer  was  bound  ex  delicto,  he  was  said  to  be 
bound  quasi  ex  delicto,  i.e.  there  was  an  evident  analogy  between  the 
mode  in  which  the  obligation  arose  from  other  kinds  of  wrong-doing 
and  that  in  which  it  arose  from  the  kinds  of  wrong-doing  technically 
called  delicts.  The  principle  was  exactly  the  same,  but  the  particular 
act  did  not  happen  to  be  among  those  technically  termed  delicts.     The 


LIB.   IV.      TIT.    V.  T)i)T) 

first  instance  given  is  that  of  a  judge  qui  litem  auamfecerit,  that  is,  wiio, 
through  favor,  corruption  or  fear  (D.  v.  1.  15.  1),  or  even  ignorance  of 
law  {licet  per  imprudentiam),  gives  a  manifestly  wrong  sentence,  and 
who  thus  makes  the  lis  or  suit  to  be  sua,  that  is,  aflFect  himself  by  ren- 
dering him  responsible  for  the  sentence.  Gains  gives  an  example,  in 
the  case  of  a  judge  condemning  the  defendant  in  a  sum  different  from 
that  fixed  in  the  formula.     (Gai.  iv.  52.) 

The  defendant  might,  if  he  pleased,  instead  of  bringing  an  action 
against  the  judge,  appeal  from  his  decision ;  and  in  some  cases,  as 
when  the  judge  had  violated  public  law,  or  been  corrupted,  he  might 
treat  the  decision  as  null,  and  commence  the  action  afresh  (D.  xlix.  1. 
5.  19) ;  but  his  adversary  might  be  insolvent,  or  his  indignation,  or 
many  other  reasons,  might  make  him  prefer  suing  the  judge. 

Ducaurroy  points  out  that  the  distinction  made  between  the  seem- 
ingly parallel  cases  of  an  ignorant  physician  and  an  ignorant  judge, 
the  fault  of  the  former  being  punished  under  the  lex  Aquilia,  the  latter 
being  bound  quasi  ex  delicto,  arises  from  the  injury  of  the  physician 
being  done  to  the  body.  The  severity  of  the  penalty  against  a  judge 
who  was  merely  ignorant  of  the  law,  is  owing  probably  to  the  great 
checks  against  ignorance  which  the  judge  possessed  if  he  pleased  to 
avail  himself  of  them  in  the  advice  of  the  *■  prud&ntes,'  whose  business 
it  was  to  assist  him,  and  in  the  possibility  of  having  recourse  to  the 
magistrate  who  had  given  the  action  to  him. 


1.  Item  is  ex  cujus  coenaculo,  vel  pro-  1.  So,  too,  he  who  occupies,  whether 
prio  ipsius  vel  in  quo  gratis  habitabat,  as  proprietor  or  gratuitously,  an  apart- 
dejectum  effusumve  aliquid  est,  ita  ut  ment,  from  which  anything-  has  been 
alicui  noceretur,  quasi  ex  maleficio  obli-  thrown  or  poured  down,  which  has  done 
gatus  intelligitur.  Ideo  autem  non  pro-  damage  to  another,  is  said  to  be  bound 
prie  ex  maleficio  obligatus  intelligitur  qvAXsi  ex  maleficio,  for  he  is  not  exactly 
quia  plei-umque  ob  alterius  culpam  bound  ex  maleficio,  as  it  is  genei-ally  by 
tenetur,  aut  servi  aut  liberi.  Cui  similis  the  fault  of  another,  a  slave,  for  instance, 
est  is  qui,  ea  parte  qua  vulgo  iter  fieri  oi-  a  freedman,  that  he  is  bound.  It  is 
solet,  id  positum  aut  suspensum  habet  the  same  with  i-egard  to  a  pei-son  who, 
quod  potest,  si  ceciderit,  alicui  nocere  :  where  there  is  a  public  way,  keeps  some- 
quo  casu  poena  decern  aureorum  consti-  thing  placed  or  suspended,  which  may, 
tuta  est.  De  eo  vero  quod  dejectum  if  it  fall,  hurt  any  one  ;  in  this  case,  a 
effusumve  est,  dupli  quanti  damnum  penalty  has  been  fixed  of  ten  aurei. 
datum  sit,  constituta  est  actio  :  ob  homi-  With  respect  to  things  thro^\Ti  or  poured 
neni  vero  liberum  occisum,  quinquaginta  down,  an  action  is  given  for  double  the 
aureorum  poena  constituitur ;  si  vero  amount  of  the  damage  done  ;  and  if  a 
vivat  nocitumque  ei  esse  dicatur,  quan-  freeman  has  been  killed,  there  is  a 
turn  ob  eam  rem  sequum  judici  videtur,  penalty  of  fifty  aiorei.  If  he  is  not  killed, 
actio  datur.  Judex  enim  coraputare  but  only  hurt,  the  action  is  given  for  the 
debet  mercedes  medicis  pi-sestitas,  cetera-  amount  which  the  judge  considei-s  equi- 
que  impendia  quse  in  curatione  facta  table  under  the  circumstances;  the  judge 
sunt,  praiterea  operarum  quibus  caruit  ought  to  take  into  account  the   fees  paid 


506 


LIB.   IV.      TIT.    V. 


aut  cariturus  est,  ob  id   quod  inutilis    to  the  physician,  and  all  the  other  ex- 
faetus  est.  penses  of  the  man's  illness,  as  well   as 

the  employment  which  he  has  lost,  or 
will  lose,  by  being  incapacitated. 

D.  xliv.  7.  5.  5  ;  D.  ix.  3.  5,  6  ;  D.  ix.  3.  1 ;  D.  ix.  3.  7. 

The  edict  of  the  pragtor,  in  the  cases  referred  to  in  the  text,  is  given, 
D.  ix.  3.  1 ;  and  D.  ix.  3.  5.  6. 

The  action  given  in  each  case  was  popularis,  that  is,  any  one  might 
bring  it,  hut  in  the  case  of  a  freeman  being  killed,  his  heirs  or  rela- 
tions, if  they  brought  an  action,  were  preferred  to  strangers. 


2.  Si  filiusfamilias  seoi'sum  a  pati-e 
habitaverit,  et  quid  ex  ccenaculo  ejus 
dejectum  effusumve  sit,  sive  quid  posi- 
tum  suspensumve  habuerit,  cujxis  casus 
pei'iculosus  est,  .Juliano  placuit  in  patrem 
nullam  esse  actionem,  sed  cum  ipso  iilio 
agendum.  Quod  et  in  filiofamilias  j  udice 
observandum  est,  qui  litem  suam  fecerit. 


2.  If  a  filiusfamilias  lives  apart  from 
his  father,  and  from  a  room  in  his  house 
anything  is  thrown  or  poured  down,  or 
is  placed  or  suspended,  the  fall  of  which 
would  be  dangerous,  Julian  thinks  that 
no  action  could  be  brought  against  the 
father,  but  only  against  the  son.  The 
same  holds  good  with  respect  to  a  filius- 
familias, who,  being  a  judge,  has  made 
a  cause  his  own. 


D.  xliv.  7.  5.  5 ;  D.  v.  1.  15. 

The  filiusfamilias  could  be  sued  himself  for  delicts,  but  the  father 
was  not  obliged  to  repair  the  injury  done  even  to  the  extent  of  the 
son's  peculiiim,  which  was  only  made  to  meet  the  contracts  or  quasi 
contracts  of  the  son;  but  if  a  slave  had  done  the  injury,  the  master 
was  always  bound  to  repair  the  damage,  or  to  abandon  the  slave.  (See 
Tit.  8.  7.) 


3.  Item  exercitor  navis  aut  cauponge 
aut  stabuli  de  damno  aut  furto  quod  in 
navi  aut  caupona  aut  stabulo  factum 
erit,  quasi  ex  maleficio  tenei'i  videtur,  si 
modo  ipsius  nullum  est  maleficiiim,  sed 
alicujus  eorum  quorum  opera  navem  aut 
cauponam  aut  stabulum  exerceret ;  cum 
enim  neque  ex  contractu  sit  adversus 
eum  constituta  hsec  actio,  et  aliquatenus 
culpse  reus  est,  quod  opera  malorum 
honiinum  uteretur,  ideo  quasi  ex  male- 
ficio teneri  videtur.  In  his  autem  casi- 
bus  in  factum  actio  competit,  qiiae  heredi 
quidem  datur,  adversus  heredem  autem 
non  competit. 

D.  xliv.  7.  5.  6 ; 


3.  The  master  of  a  ship,  of  an  inn,  or 
a  stable,  is  liable  quasi  ex  maleficio,  for 
any  damage  or  loss  through  theft  occur- 
ing  in  the  ship,  inn,  or  stable,  tha,t  is,  if 
it  is  not  he  who  has  committed  the 
wrongful  deed,  but  some  one  employed 
in  the  service  of  the  ship,  inn,  or  stable. 
For  as  the  action  given  against  him  does 
not  arise  ex  maleficio  or  ex  contractu,  and 
yet  he  is  in  faiilt  in  employing-  dishonest 
persons  as  his  servants,  he  seems  to  be 
bound  quasi  ex  maleficio.  In  these  cases 
it  is  an  action  in  factum  that  is  g-iven, 
and  it  may  be  brought  by  the  heir,  but 
not  against  the  heir. 

D.  ix.  3.  5.  13. 


The  action  was  for  double  the  value  of  the  thing  damaged  or  lost. 
(D.  xlvii.  5.  2.)     The  person  injured  might  also,  at  his  option,  have  an 
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f/f-tio  fi/rti,  or  Aquilice,  as  the  case  might  be,  against  the  actual  wrong- 
doer. (D.  xlvii.  5.)  This  action  was  different  from  that  given  by  the 
pnetor  against  innkeepers  and  others  for  the  restoration  of  things  con- 
fided to  them.     (D.  iv.  9.) 


Tit.  VI.     DE  ACTIONIBUS. 

Superest  ut  de  actionibus  loquamur.  It  now  remains  that  we  speak  of 
Actio  autem  nihil  aliud  est,  quam  jus  actions.  An  action  is  nothing  else  than 
persequendi  judicio  quod  sibi  debetur.      the  right  of  suing  beiore  a  judge  foi-  that 

which  is  due  to  us. 
D.  xliv.  7.  51. 

We  now  come  to  the  last  division  of  the  Institutes,  that  which  treats 
of  actions  and  the  subsidiary  subjects  of  exceptions  and  interdicts. 
A  sketch  has  been  given  in  the  Introduction  (sec.  90-111)  of  the  old 
legal  actions,  of  the  formulary  system,  and  of  the  system  of  extraordi- 
naria  jitdicia,  by  which,  long  before  the  time  of  Justinian,  the  formu- 
lary system  had  been  replaced.  In  treating  of  actions  the  Institutes 
make  such  constant  reference  to  the  formulary  system,  and  generally 
to  the  praetorian  law  on  the  subject,  that  it  is  necessary,  for  the  compre- 
hension of  this  part  of  the  Institutes,  to  set  out  with  a  knowledge  of 
the  law  of  actions  while  the  formulary  system  prevailed.  For  a  state- 
ment of  the  mode  in  which  this  system  replaced  the  older  actions,  and 
of  the  scheme  of  the  fonmdce,  the  reader  is  referred  to  sections  98  to 
106  of  the  Introduction.  But  it  will  be  convenient  to  add  here  an  out- 
line of  the  principal  divisions  of  actions  under  the  praetorian  system, 
and  to  connect  these  divisions  with  the  corresponding  paragraphs  of 
this  Sixth  Title. 

1.  Actions  in  rem,  in  personam.  A  main  division  of  actions  is  that 
into  real  actions  and  personal  actions,  a  division  based  on  the  difference 
in  the  thing  which  the  plaintiff  claims  to  be  due.  In  a  real  action, 
the  plaintiff  claims  that,  as  against  all  the  w^orld,  a  thing  corporeal  or 
incorporeal  is  his.  The  intentio  of  such  an  action  ran — Si  paret  hominem 
ex  jure  Quiritium  Auli  Agerii  esse.  But  under  the  formulary  svstera 
every  condemnation  was  in  a  sum  of  money.  It  was  the  value  of  the 
thing,  not  the  thing,  that  was  awarded ;  and  so  the  condemnatio  in  a 
real  action  ran — Quanti  ea  res  erit  tantam  pecuniam  Numerriurrt,  Negidium 
Aulo  Agerio  condemna  ;  si  non  paret,  absolve. 

A  personal  action  was  one  in  which  the  plaintiff  claimed  that  the  de- 
fendant should  give,  do,  or  make  good  something  to  or  for  him — Cum  in- 
tendimus  dare,  facere,  prcestare  opoo^tere.  For  prcestare,  as  in  the  action  of 
theft  (Gai.  iv.  37),  the  words  damnum  decidere,  to  make  good  the  loss, 
were  sometimes  substituted.     Condictio,  used  sometimes  in  the  general 
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sense  of  a  personal  action,  had  a  special  sense.  Originally  the  condictio 
was  the  action  by  which  the  plaintiff  demanded  that  the  defendant 
should  give,  i.e.  make  over  the  full  property  in,  something,  and  the 
thing  to  be  given  was  something  cen-tum.  It  was  therefore  specially 
attached  to  unilateral  contracts,  to  contracts  made  re  (which,  it  will  be 
remembered,  are  only  indirectly  bilateral)  or  terbis  or  Uteris,  or  to  such 
obligations  quasi  ex  contractu  as  that  to  restore  money  unduly  paid. 
But  the  condictio  was  extended  to  things  uncertain,  to  the  giving  or 
doing  something  which  was  not  fixed ;  and  the  condictio  in  its  primary 
application  received  the  name  of  condictio  cei^ti,  and  in  its  extended  ap- 
plication that  of  condictio  incerti;  and  the  co7Klictio  certi  or  simply  con- 
dictio, was  limited  by  usage  to  actions  brought  on  contracts  re,  verbis,  or 
Uteris,  while  condictiones  certi,  brought  on  other  grounds,  received  special 
names,  as  the  condictio  indeUti,  brought  to  enfore  the  repayment  of 
money  unduly  paid.  The  condictio  incerti  always  received  a  special 
name,  according  to  the  obligation  it  was  brought  to  enforce,  as  ex  stip- 
ulata.  Lastly,  as  the  old  condictio  certi  was,  when  first  introduced  by 
the  lex  SiUa  (510  a.u.c),  given  to  enfore  the  giving  of  a  fixed  sum  of 
money,  and  only  extended  by  the  lex  Calpurnia  (529  a.u.c.)  to  enforce 
the  giving  of  other  things,  the  condictio,  when  brought  for  anything 
else  except  a  fixed  sum  of  money,  and  whether  ce7'ti  ov  incerti^  was 
spoken  of  as  triticaria,  from  triticum,  wheat,  one  of  the  objects  com- 
prised in  the  extension  made  by  the  lex  Calpurnia.  The  inte?itio  in  the 
condictio  certi  ran — Si  paret  oportere  dare  {decern  aureos) ;  and  in  the  con- 
dictio incerti — Quicquid  paret  dare,  facere  oportere.  Every  action  facerre 
being  necessarily  uncertain,  the  condemnatio  was  necessarily  uncertain, 
even  in  condictiones  certi,  if  the  action  was  for  anything  but  a  fixed 
sum  of  money.  If,  for  example,  the  action  was  to  give  a  fixed  amount 
of  wheat,  as  every  condemnatio  was  in  a  pecuniary  shape,  the  defend- 
ant was  condemned  in  the  value,  whatever  it  might  be,  of  that  amount 
of  wheat — Quanti  ea  res  erit. 

2.  Actions  in  jus,  in  factum,  directce,  utiles,  flctiticB,  in  factum  proescrip- 
tis  verbis.  These  terms  applied  to  actions  indicate  the  modes  in  which 
the  praetor  extended  or  modified  the  law  by  the  shape  he  gave  to  the 
formula.  In  shaping  actions  the  prastor  introduced  changes  of  two 
kinds.  First,  he  gave  actions  for  the  enforcement  of  rights  altogether 
outside  the  old  civil  law,  but  sanctioned  by  the  edict ;  or,  secondly,  he 
extended  existing  actions  (generally  civil,  but  sometimes  praetorian)  to' 
cases  and  persons  outside  the  limits  in  which  these  actions  could  be 
brought. 

The  principal  mode  in  which  he  effected  the  first  object  was  to  frame 
an  action  not  in  jus,  but  in  factum.  Probably  the  a^itio  in  factwm  con- 
cepta  represents  the  formula  in  its  earliest  stage.    The  demonsLratio  and 
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mtewi^io  were  confounded  or uTiited  in  it.  The  praetor  merely  said,  'If 
such  a  fact  appears  to  be  true,  coTidemn  the  defendant.'  .Siich  a  for- 
mula would  enable  the  praetor  to  give  legal  remedies  to  persons  who, 
nnder  the  civil  law,  could  not  sue,  as  peregrini  or  filiifamiliarum,  or  to 
give  a  legal  remedy  where  none  previously  existed.  But  when  the 
formula  was  applied  to  actions  properly  within  the  sphere  of  the  civil 
law,  then  the  formula  had  reference  to  this  law ;  and  in  the  intentio, 
separated  from  the  demonstratio,  it  was  said,  'If  the  plaintiff  has  such 
and  such  a  legal  right,  or  the  defendant  is  legally  bound  {opwtet)  to 
give  or  do,  then  condemn.'  Reference  being  made  to  the  law  in  this 
w^ay,  the  formula  was  said  to  be  in  jus  concepta. 

When  there  was  an  existing  action  and  the  praetor  wished  to  extend 
it  to  persons  or  cases  not  within  its  sphere,  the  existing  action  was 
termed  directa,  and  the  extended  action  utilis.  In  framing  actiones  utiles, 
the  prffitor  had  two  resources.  He  either  gave  an  ac^io  m/ac^ww,  i.e. 
stated  that  if  a  fact  was  ascertained  the  defendant  was  to  be  condemned, 
so  that  actiones  in  factum  were  used  both  to  give  a  new  remedy  and  to 
enlarge  an  existing  action,  or  he  devised  fictitious  action  in  jus.  He 
said,  'If  something  were  true  which  is  not  true,  then  what  would  the 
plaintiff's  legal  rights  be  ?'  For  example,  if  a  plaintiff'  claimed  as  if 
he  had  acquired  by  usucapion  before  the  time  of  usucapion  had  run, 
the  prffitor  said  si  anno  possedisset,  what  would  be  the  plaintiff's  rights? 
and  the  judge  treated  the  plaintiff  as  if  the  year  had  run. 

Lastly,  where  there  was  an  innominate  contract  executed  on  one 
side,  the  prc^tor  gave  an  action  in  jus  termed  actio  in  factum  prcescriptus 
verbis,  which  was  exactly  like  an  action  in  jus  on  a  nominate  contract, 
only  that,  as  the  contract  did  not  fall  under  one  of  the  recognized  heads, 
the  facts  had  to  be  stated  in  order  to  show  how  the  legal  obligation  had 
arisen. 

3.  Actiones  stricti  juris,  bonce  fidei,  arbitraricB.  This  division  depends 
on  the  varying  amount  of  latitude  given  to  the  judge.  The  action 
might  be  one  in  jus  concepta,  and  vdthin  the  limits  of  the  civil  law ; 
and  then  the  judge  had  simply  to  decide  the  question  submitted  to  him 
\vithout  taking  into  account  any  considerations  of  equity.  But  in  some 
actions  of  this  kind  the  praetor  added  the  words  ex  fide  bona,  quod 
cequius,  melius,  or  some  equivalent  expression;  and  then  the  judge 
imported  equitable  considerations,  i.e.  he  took  notice  of  dolus  wdthout  an 
exceptio  doli  mali  being  inserted ;  he  looked  to  customs  and  usages ;  he 
took  cognizance  of  sets-off  {compensationes),  without  these  sets-ofl'  being 
distinctly  brought  before  him  by  the  formula ;  he  allowed  interest  from 
the  time  of  default.  The  actions  in  which  the  judge  had  this  latitude 
allowed  him  were  termed  boyia  fidei  actimies,  as  opposed  to  those  stricti 
juris,  where  he  had  no  such  latitude ;  and,  speaking  generally,  unilat- 
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eral  obligations  gave  rise  to  actions  sfHcti  juris,  and  bilateral  obligations 
gave  rise  to  actions  hoiicB  fldei.  This  division  referred,  however,  to  per- 
sonal actions.  In  real  actions  the  judge  had  a  latitude  by  the  actions 
being  what  was  termed  arbitrarice,  i.e.  an  order  to  restore  the  thing  was 
made,  and  if  the  thing  was  not  restored  {nisi  restituat),  then  the  defend- 
ant was  condemned  in  a  pecuniary  equivalent  j&xed  after  taking  all  cir- 
cumstances into  account.  Some  special  personal  actions,  such  as  the 
actio  ad  exhibendum,  were  also  made  arbitrarice. 

Actions  in  factum  were  not  exactly  stricti  juris  or  bonce  fldei,  terms  only 
applied  to  actions  in  jus  conceptos,  but  practically  they  approached  bonce 
fidei  actions,  as  the  praetor  directed  a  condemnation  if  the  facts  were 
found  as  he  thought  proper  to  state  them,  and  some  of  them  were  made 
arbitrarice,  and  all  condictiones  incerti  were  so  far  like  actions  bonce  fldei 
that  the  judge  had  to  fix  the  pecuniary  value,  as  he  might  think  proper, 
of  an  uncertain  thing. 

4.  Judicia  legitima,  imperio  continentia. — -There  is  one  more  division 
of  actions  to  be  noticed  in  connection  with  the  formulary  system.  It  is 
one  which  flowed  out  of  the  original  diversity  of  the  application  of  the 
praetor's  authority,  according  as  he  had  cives  or  peregrini  before  him. 
When  the  formula  was  framed  in  Rome,  or  within  a  mile  of  Rome, 
when  all  parties  were  citizens,  and  when  there  was  only  one  judge, 
the  judicium  was  said  to  be  legitimum ;  when  any  one  of  these  three 
conditions  was  wanting,  the  judicium  was  said  to  be  imperio  continens, 
flowing  out  of  the  powers  of  the  magistrate  who  gave  the  action.  The 
chief  distinctions  were  that  in  the  judicia  legitima,  when  the  formula 
was  once  framed,  the  action  lasted  until  the  judge  gave  sentence,  until 
a  lex  Julia  in  the  time  of  Augustas  fixed  eighteen  months  as  the  time 
in  which  sentence  must  be  given,  while  the  imperio  continentia  depended 
on  the  magistrate  who  had  given  the  formula  continuing  in  office,  and 
when  his  office  came  to  an  end,  or  if  he  died  previously,  the  action  was 
at  an  end,  and  the  parties  had  to  begin  over  again.  This  division  will 
be  referred  to  under  the  head  of  Exceptions.  (Tit.  13.  5.)  The  other 
three — viz.  that  according  to  the  nature  of  the  thing  demanded,  that 
according  to  the  shape  of  the  formula,  and  that  according  to  the  latitude 
given  to  the  judge — are  the  principal  divisions  of  actions.  But,  obvi- 
ously, the  same  action  may  come  under  more  than  one  division.  Thus 
the  actio  Sermana  (par.  7)  was  a  real  action  in  factum ;  the  action  de 
constituta  pecunia  (par.  9)  was  a  personal  action  in  factum ;  the  actio 
empti  (par.  28)  was  a  personal  bonoe  fldei  action  la  jus  concepta. 

The  Institutes  in  this  Title  notice  six  divisions  of  actions :  (1)  that 
according  to  the  nature  of  the  thing  demanded  {in  rem  and  in  personam) 
(par.  1-11),  and  (2)  that  according  to  the  latitude  given  to  the  judge 
(par.  28-31).     As  the  formulary  system  had  passed  away,  they  do  not 
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ostensibly  notice  the  division  according  to  the  shape  of  the  formula,  but 
they  refer  to  one  of  its  main  features  by  noticing  the  distinction  of 
actions  (3)  according  as  the  action  was  a  praetorian  application  of  the 
civil  law,  or  was  a  new  creation  of  the  praetor  (par.  3.  8).  The  other 
divisions  noticed  are  subordinate,  and  refer  (4)  to  the  effect  of  the  con- 
demnatio,  according  as  the  action  was  penal  or  not  (par.  16.  lU) ;  (5) 
according  as  the  condemnatio  was  for  the  simple  value,  or  for  the  double, 
treble,  or  quadruple  value  (par.  21-27) ;  and  (6)  according  as  the  whole 
sum  in  which  the  defendant  might  have  been  condemned  was  recover- 
able or  not  (par.  36-38). 


1.  Omnium  actionum  quibus  inter 
aliqiios  apud  judices  arbitrosve  de  qua- 
cumqiie  re  quseritiir,  summa  divisio  in 
duo  g-enera  deducitur :  ant  enim  in  rem 
sunt,  aut  in  personam.  Namque  agit 
unusquisque  aut  cum  eo  qui  ei  obligatus 
est  vel  ex  contractu  vel  ex  maleficio,  quo 
casu  proditse  sunt  actiones  in  personam, 
per  quas  intendit  adversarium  ei  dare 
facere  oportere,  et  aliis  quibusdam 
modis ;  aut  cum  eo  agit  qui  nullo  jure  ei 
obligatus  est,  movet  tanien  alicui  de 
aliqua  re  controversiam,  quo  casu  pro  • 
ditse  actiones  in  rem  sunt :  veliiti  si  rem 
corporalem  possideat  quis,  quam  Titius 
suam  esse  affirmet  et  possessor  dominum 
se  esse  dicat ;  nam  si  Titius  suam  esse 
intendat,  in  rem  actio  est. 


1.  All  actions  whatever,  by  which  any 
matter  whatever  is  submitted  to  tlie 
decision  of  judges  or  of  arbitratore  may 
be  divided  into  two  classes ;  for  actions 
are  either  real  or  personal.  Either  the 
plaintiff  sues  the  defendant,  because  he 
is  made  answerable  to  him  by  contract, 
or  by  a  delict,  in  which  case  the  plaintiff 
brings  a  personal  action,  alleging  that 
his  adversary  is  bound  to  give  to,  or  to 
do  something  for  him,  or  making  some 
other  similar  allegation.  Or  else  the 
plaintiff  brings  an  action  against  a  per- 
son not  made  answerable  to  him  by  any 
obligation,  but  with  whom  he  disputes 
the  right  to  some  coi-poreal  thing,  and 
for  such  cases  real  actions  are  given  ;  as 
for  example,  if  a  man  is  in  possession  ^)f 
land,  which  Titius  maintains  to  be  his 
property,  while  the  possessor  s&ys  that 
he  himself  is  the  proprietor,  the  action 
is  real. 


Gai.  iv.  1.  3  ;  D.  xliv.  7.  25. 


2.  ^que  si  agat  jus  sibi  esse  fundo 
forte  vel  sedibus  utendi  fruendi,  vel  per 
fundum  vicini  eundi  agendi,  vel  ex  fundo 
vicini  acjuam  ducendi,  in  rem  actio  est. 
Ejusdem  generis  est  actio  de  jure  prse- 
diorum  urbanorum :  veluti,  si  agat  jus 
sibi  esse  altius  sedes  suas  tollendi,  pros- 
piciendive,  vel  projiciendi  aliquid,  vel 
immittendi  in  vicini  sedes.  Conti-a  quo- 
que  de  usufructu  et  de  servitutibus  prse- 
diorum  rusticorum,  item  praedioruni  ur- 
banorum, invicem  quoque  proditse  sunt 
actiones,  ut  si  quis  intendat  jus  non  esse 
adversario  utendi  fruendi,  eundi  agendi, 
aquamve  ducendi,  item  altius  'tollendi, 
prospiciendi,     projiciendi,     immittendi. 


2.  So,  too,  if  any  one  alleges  that  he 
has  a  right  to  the  usufi'uct  of  land,  or  of 
a  house,  or  that  he  has  a  i-ight  of  going 
or  driving  his  cattle,  or  of  conducting 
water  over  the  land  of  his  neighbor,  the 
action  is  i-eal ;  as  also  are  actions  relating 
to  prjfidial  servitudes,  as  when  a  man 
alleges  a  right  to  i-aise  his  house,  a 
right  to  an  uninterrupted  view,  a  right 
to  make  part  of  his  house  project,  or  of 
inserting  the  beams  of  his  building  into 
his  neighbor's  walls.  There  are  also 
actions  relating  to  usufructs,  and  the 
servitudes  of  country  and  city  estates, 
which  are  the  reverse  of  these  ;  as  when 
the  complainant  alleges  that  his  adver- 
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IstsB  quoque  actiones  in  rem  sunt,  sed  sary  is  not  entitled  to  the  usufruct,  or 
negativse.  Quod  g-enus  actionis  in  con-  has  not  the  right  to  go,  to  drive,  to  con- 
troversiis  rerum  corpoi-alium  proditum  duct  water,  to  raise  his  house,  to  have 
non  est,  nam  in  his  is  agit  qui  non  possi-  an  uninteri-upted  view,  to  throw  out 
dit;  ei  vero  qui  possidet  non  est  actio  projections,  or  to  insert  his  beams, 
jirodita  per  quam  neget  rem  actoris  These  actions  are  equally  real,  but  are 
esse.  Sane  uno  casu,  qui  possidet  nihi-  negative,  and  cannot  therefore  be  used 
lominous  actoris  partes  obtinet,  sicut  in  in  disputes  respecting  things  corporeal, 
latioi  ibus  Digestorum  libris  opportunius  for  in  these  disputes  it  is  the  person  out 
apparebit.  of   possession   who   brings   the   action  : 

for  the  possessoi-  cannot  bring  an  action 
to  deny  that  the  thing  is  the  property 
of  the  plaintiff.  There  is,  however,  one 
case,  in  which  a  possessor  may  act  the 
jiart  of  plaintiff";  which  will  be  more 
fully  seen  if  reference  is  made  to  the 
books  of  the  Digest. 

Gai.  iv.  3;  D.  viii.  5.  2 ;  D.  xxxix.  1.  15. 

Uusiifructs,  uses,  rural  and  urban  servitudes,  might  be  the  objects  of 
real  actions.  These  actions  were  either  confessoricB  or  negatives;  in  the 
former  the  plaintiff  claimed  to  exercise  a  servitude  over  the  immove- 
ables of  another,  in  the  latter  he  maintained  that  a  servitude  which 
another  attempted  to  exercise  over  an  immoveable  belonging  to  the 
plaintiff  was  not  due. 

The  actio  confessoria  might  be  brought  either  when  a  person  claiming 
a  servitude  found  his  right  contested,  or  when  any  obstacle,  as  if  a 
tre«  overhung  a  way  over  which  a  servitude  vies  or  actus  was  claimed, 
prevented  the  free  enjoyment  of  the  servitude.     (D.  viii.  5.  4.  5.) 

The  actio  confessoria  might  be  brought  by  the  person  claiming  the 
servitude,  whether  he  was  or  was  not  in  possession  of  the  servitude. 
For  example,  a  man  claims  a  servitude  non  altius  tollendi — that  his 
neighbor  should  not  build  his  house  higher  than  that  of  the  claimant. 
Before  the  neighbor  has  built  his  house  higher  the  claimant  of  the 
servitude  is  in  possession  of  the  servitude.  He  has  his  servitude 
and  enjoys  the  advantages  of  it.  After  the  neighbor  has  built  his 
house  higher,  the  claimant  of  the  servitude  has  his  servitude,  but  is 
no  longer  in  possession  of  it.  In  either  case  the  claimant  of  the  ser- 
vitude might  bring  his  actio  confessmia  (D.  viii.  5,  6.  1),  although,  if 
he  was  still  in  possession,  he  was  further  secured  by  being  allowed  to 
apply,  if  he  pleased,  for  a  prohibitory  interdict  (see  Tit.  15)  after  inter- 
dicts were  granted  to  protect  servitudes. 

The  actio  negativa  was  virtually  an  affirmative  action  brought  by  the 
owner  of  the  immoveable,  claiming  the  thing  was  his,  freed  from  the 
servitude.  Originally  the  possession  of  a  servitude  was  not  protected 
by  interdicts,  and  the  use  of  the  actio  negativa  was  to  protect  the  enjoy- 
ment of  the  thing  free  from  the  servitude,  or,  in  other  words,  to  pro- 
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tect  the  enjoyment  of  that  fragment  of  the  dominium  which  constituted 
the  servitude,  as  well  as  of  all  other  fragments,  while  the  possession 
of  the  thing-  itself  was  protected  by  the  interdicts  uti  possidetis.  (Tit.  16.) 
Subsequently  the  possession  of  servitudes  was  protected  by  interdicts, 
but  still  the  actio  negatita  remained  as  a  concurrent  remedy  with  the 
possessory  interdict  to  protect  the  enjoyment  of  that  fragment  of  the 
dominium  which  constituted  the  servitude,  just  as  the  actio  confessoria 
remained  as  a  conciu'rent  remedy  with  the  prohibitory  interdict  to  pre- 
vent a  servitude  being  infringed. 

Sane  uno  casu.  It  is  a  subject  of  much  dispute  which  is  the  one  case 
in  which  the  possessor  could  be  plaintiff.  Perhaps  the  words  are  but 
a  summary  of  what  has  gone  before.  '  There  is,  indeed,  but  one  case 
of  a  person  in  possession  being  plaintiff,  that,  namely,  of  the  possessor 
of  an  incorporeal  thing.'  Perhaps  they  refer  to  a  person  repelling  by 
an  exceptio  justi  dominii  the  actio  Publiciana  noticed  in  par.  4,  as  such 
a  person  had  to  prove  he  was  owner. 

8.  Sed  istse  quidem  actiones  quarum  3.  The  actions  just  mentioned,  and 
mentionem  habuimus,  et  si  quae  sunt  those  of  a  similar  nature,  are  derived 
similes,  ex  legitimis  et  civilibus  causis  from  particular  laws  and  from  the  ju.s 
descendunt.  Alite  autem  sunt  quas  prae-  civile;  but  there  are  others,  both  real 
tor  ex  sua  jurisdictione  comparatas  and  personal,  which  the  prtetbr,  by,  vir- 
habet  ta.m  in  rem  quam  in  personam,  tue  of  his  jurisdiction,  has  introduced, 
quas  et  ipsas  necessarium  est  exemplis  and  of  which  it  is  necessary  to  give 
ostendere  :  ecce  plerumque  ita  permitti-  some  examples :  thus  the  praetor  often 
tui-  in  rem  agere,  ut  vel  actor  diceret  permits  a  real  action  to  be  brought,  by 
se  quasi  usucepisse  quod  non  usuceperit,  which  the  plaintiff  is  allowed  to  allege, 
vel  ex  diverse  possessor  diceret  adver-  that  he  has  acquired  something  by  pre- 
sarium  suum  non  usucepisse  quod  usu-  scription,  which  he  has  not  acquired ; 
ceperit.  or  by  which,  on  the  contrary,  the  pos- 

sessor alleges  that  his  adversary  has  not 
acquired    something     by    prescription, 
which,  in  reality,  he  has  acquired. 
D.  xliv.  7.  25.  2. 

The  second  division  of  actions,  given  in  this  Title,  is  that  of  civil 
and  praetorian.  The  two  methods  principally  adopted  by  the  praetor 
to  give  an  action  in  cases  not  provided  for  by  the  civil  law,  were, 
as  already  stated  (p.  420),  either  to  construct  a  formula  on  a  fictitious 
hypothesis,  or  make  the  action  one  in  factum  concepta.  The  three 
following  paragraphs  give  examples  of  fictitious  actions  in  rem. 

Justinian  notices  five  prastorian  actions  in  rem,  viz.  the  actio  Pub- 
liciana, the  actio  quasi  Publiciana,  the  actio  Paidiana,  the  actio  Sertiana, 
and  the  actio  quasi  Serviana,  and  gives  as  instances  of  the  numerous 
praetorian  actions  in  personam,  the  actions  de  pecunia  constituta,  de  pe- 
cuUo,  etc.  (See  par.  8  and  foil.) 
33 
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4.  Namque  si  cui  ex  justa  causa  res  4.  For  instance,  if  anything  is  deliv- 
aliqua  tradita  fuerit,  veluti  ex  causa  ered  for  a  just  cause,  as  a  purchase, 
emptionis  aut  donationis  aut  dotis  aut  gift,  dowry,  or  legacy,  to  a  person  who 
legatorum,  necdum  ejus  rei  dominus  has  not  yet  become  proprietor  of  the 
effectus  est;  si  ejus  rei  possessionem  thing  delivered,  if  he  chances  to  lose  the 
casu  amiserit,  nullam  habet  directam  in  possession,  he  has  no  direct  action  for 
rem  actionem  ad  eam  pereequendam,  its  i-ecovery ;  inasmuch  as  the  civil  law 
quippe  ita  proditae  sunt  jure  civili  ac-  only  permits  such  actions  to  be  brought 
tiones  ut  quis  dominium  suum  vindicet :  by  the  proprietor.  But,  as  it  was  very 
sed  quia  sane  durum  erat  eo  casu  de-  hard  that  there  should  be  no  action 
ficere  actionem,  inventa  est  a  prsetore  given  in  such  a  case,  the  praetor  has  in- 
actio  in  qua  dicit  is  qui  possessionem  ti-oduced  one,  in  which  the  pereon  who 
amisit,  eam  rem  se  usucepisse,  et  ita  has  lost  the  possession,  alleges  he  has 
vindicat  suam  esse.  Quae  actio  Pub-  acquired  the  thing  in  question  by  pre- 
liciana  appellatur,  quoniam  primum  a  scription,  although  he  has  not  really  so 
Publicio  praetore  in  edicto  proposita  est.     acquired  it,  and  he  thus  claims  it  as  his 

own.  This  action  is  called  the  actio 
PMiciana,  because  it  was  first  placed 
in  the  edict  by  the  praetor  Publicius. 

Gai.  iv.  36. 

When  any  one  except  the  real  owner  of  a  thing  {dominus)  delivered 
■over  a  thing  on  a  ground  and  in  a  mode  which  would  have  sufficed  to 
[pass  the  property,  if  he  had  had  it  to  pass,  or  if  an  owner  of  a  thing 
itransferred  a  thing  by  a  mode  insufficient  to  pass  the  dominium,  as  if 
>a  res  mancipi  was  delivered  without  mancipation,  the  person,  in  either 
of  these  cases,  to  whom  the  thing  was  delivered,  being  a  bona  fide 
possessor,  could  perfect  his  title  to  it  by  usucapion ;  but  if  he  lost  the 
thing  out  of  his  possession  after  it  was  delivered  to  him,  but  before  the 
iiime  necessary  to  complete  the  usucapion  had  expired,  the  civil  law 
gave  him  no  remedy,  for  he  was  not  the  dominus,  and  none  but  a  do- 
minus could  claim  a  thing  by  '  vindicatio.^  The  actio  Publiciana,  an- 
actio  flotitia  in  jus  concepta,  was  therefore  given  for  his  relief  by  the 
praetor  Publicius,  perhaps  the  Publicius  mentioned  as  praetor  by  Cicero. 
(Pro  Cluent.  45.)  In  this  action  the  plaintiff  was  allowed  to  state  what 
was  in  fact  not  true,  that  the  usucapion  was  complete,  and  thus  to 
claim  as  if  his  ownership  was  absolute.  If  the  thing  had  fallen  into 
the  hands  of  a  person  who  himself  claimed  to  be  really  the  dominus, 
and  to  have  a  bona  fide  ground  of  repelling  the  actio  Publiciana,  it  could 
be  repelled  by  an  exception  termed  the  exceptio  justi  dominii.  (D.  vi. 
2.  16.) 

If  it  had  fallen  into  the  hands  of  a  person  who  did  not  claim  to  be 
the  owner,  but  wlio  had  so  acquired  it  as  to  be  in  a  situation  to  perfect 
his  title  by  usucapion,  i.e.  who  was  also  a  bona  fide  possessor,  and  the 
plaintiff  brought  an  actio  Puhliciana  for  it  before  the  time  of  the 
usucapion  had  expired,  the  title  of  the  actual  holder  of  the  thing  was 
considered  the  better;  for  in  pari  causa  melioi'  est  conditio  possidentis. 
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The  formula  of  the  action  ran  thus :  '  Jixdex  esUj.  Si  (piem  luyrainaia 
Aulus  Agerius  emit,  quique  ei  traditus  esset,  annrj  possedisHet,  tura  si  euin 
hominem,  de  quo  agitur,  ejus  ex  jure  Quirilium  esse  cjjxjrteret.'  (Gai. 
iv.  86.) 

The  actio  Publiciana  might  also  be  useful  to  a  person  who  was  really 
the  owner ;  for  while  the  distinction  between  res  mancipi  and  riec  man- 
cipi  was  retained,  the  owner  of  a  thing  requiring  to  be  passed  by 
mancipation  might  have  himself  received  it  by  mancipation,  but  be 
unable  to  show  that  the  person  who  transferred  it  to  him  was  really  the 
dominus,  and  had  in  his  turn  received  it  by  mancipation.  If  he  lost 
the  thing  before  he  had  perfected  the  title  by  usucapion,  he  could 
not  bring  a  tindicatio,  but  was  obliged  to  have  recourse  to  the  actio 
Publiciana;  and  before  the  legislation  of  Justinian  this  action  was 
especially  useful  to  persons  who  had  received  a  transfer  of  things 
which,  like  the  provincial  lands,  could  not  be  made  the  subject  of  a 
perfect  dominium,  and  the  title  to  which  could  not  be  perfected  by 
usucapion  (see  Bk.  ii.  Tit.  6) ;  for  they  were  allowed  to  bring  this 
fictitious  action  if  they  were  deprived  of  the  possession,  at  any  rate 
after  the  time  entitling  them  to  use  the  po'cescriptio  longi  temporis  had 
elapsed.     (C.  vii.  39.  8.) 

5.  Rursus  ex  diverse  si  quls,  cum  5.  On  the  contrary,  if  any  one,  while 
reipublicse  causa  abesset  vel  in  hostium  abroad  in  the  service  of  his  country,  or 
potestate  esset,  rem  ejus  qui  in  civitate  a  prisoner  in  the  hands  of  the  enemy, 
esset  usuceperit,  permittitur  domino,  si  has-  acquired  by  usucapion  a  thing- 
possessor  reipublicse  causa  abesse  desi-  which  belongs  to  another  pei-son  re- 
erit,  tunc  intra  annum  rescissa  usuca-  sident  at  home,  then  the  propi-ietor  is 
pione  eam  rem  petere,  id  est,  ita  petere  permitted  within  a  year  after  the  return 
ut  dicat  possessorem  usu  non  cepisse,  et  of  the  possessor,  to  bring  an  action  by 
ob  id  suam  i*em  esse.  Quod  genus  rescinding  the  usucapion ;  that  is,  he 
actionis  quibusdam  et  aliis  simili  aequi-  may  allege  that  the  possessor  has  not 
tate  motus  prator  accommodat,  sicut  ex  acc^uired  by  prescription,  and  that  the 
latiore  Digestorum  seu  Pandectarum  thing  therefore  is  his.  Similar  feelings 
volumine  intelligere  licet.  of  equity  have  led  the  praetor  to   grant 

this   species   of  action  in  cei-tain  other 
cases,  as  may  be  learnt  from  the  larger 
treatise  of  the  Digest  or  Pandects. 
D.  iv.  6.  21 ;  D.  iv.  1.  1,  2  ;  D.  iv.  6.  1.  1. 

This  paragraph  gives  the  converse  case.  Before,  the  usucapion  was 
not  complete,  and  the  action  supplied  what  was  wanting  to  it.  Here 
the  usucapion  is  complete,  and  the  action  takes  away  its  effect. 

Such  an  action  might  be  wanted  in  either  of  two  cases.  Either  the 
proprietor  of  the  thing  might  be  absent,  or  deprived,  on  some  legiti- 
mate ground,  of  the  power  of  attending  to  his  affairs ;  and  during  this 
time  the  usucaption  might  have  been  completed  against  him ;  or  the 
possessor,  the  person  in  whose  favor  the  time  of  usucaption  was  run- 
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riing,  might  have  been  absent,  and  the  proprietor  not  being  able  to  sue 
iiim,  might  have  been  unable  to  stop  the  usucaption.  In  either  of 
these  cases  this  kind  of  actio  Puhliciana,  called  rescissoria,  because  the 
usucaption  was  rescinded,  c^me  to  the  aid  of  the  proprietor.  It  is  to 
bf*  remarked  that  Justinian  notices  only  the  latter  of  the  two  cases, 
and  yet  he  had  provided  a  much  more  simple  remedy  in  behalf  of  pro- 
prietors, who  were  allowed  to  interrupt  the  usucaption  of  an  absent  pos- 
sessor by  a  protestation  made  before  a  magistrate.     (C.  vii.  40.  2.) 

The  actio  Puhliciana  rescissoria,  an  actio  fictitia  in  jus  concepta,  had  to 
be  brought  within  a  year,  commencing  from  the  time  when  it  first 
became  possible  to  bring  the  action.  Intra  aniium,  quo  primum  de  ea 
re  experiundi  potestas  erit.  (D.  iv.  6.  1.  1.)  The  year  was  a  utilis 
anmis,  and  its  length,  therefore,  varied  in  difi'erent  cases,  for  which 
Justinian  substituted  the  uniform  term  of  four  years. 

Quibusdam  et  aliis.  Such  as  the  restitutio  in  integrum,  by  which  the 
prastor  protected  a  person  under  the  age  of  twenty-five  years.  (See 
Bk.  i.  Tit.  23,  pr.) 

6.  Item,  si  quis  in  frandem  cre<litorum  6.  Again,  if  a  debtor  delivers  to  a 
rem  suam  alicui  tradiderit,  bonis  ejus  a  third  person  anything  that  is  his  proi>- 
creditoi'ibus  ex  sententia  pisesidis  pos-  erty,  in  oi-der  to  defraud  his  creditors, 
sessis,  permittitur  ipsis  creditoribus  re-  who  have  seized  on  his  goods  by  order 
scissa  traditione  earn  rem  petere,  id  est,  of  the  pi'CBues,  the  creditors  are  permit- 
dicere  eam  rem  ti-aditam  non  esse,  et  ob  ted  to  rescind  the  delivery,  and  bi-ing  an 
id  in  bonis  debitoris  mansisse.  action  for  the  thing  delivered  ;  that  is, 

they  may  allege  that  the  thing  was  not 
delivered,  and  that  it  therefoi'e  contin- 
ues to  be  a  i)art  of  the  debtor's  goods. 

D.  xlii.  8.  1,  pr.  and  1,  2. 

Theophilus  tells  us  that  this  action,  an  actio  fictitia  in  jus  concepta, 
was  called  the  actio  Pauliana.  The  lex  JElia  Sentia  (see  Bk.  i.  Tit.  7) 
had  made  enfranchisements  in  fraud  of  creditors  void ;  but  the  law 
did  not  extend  to  alienations  ;  and  the  prsetor,  therefore,  when  the 
creditors  had  taken  possession  of  the  efl'ects  of  the  debtor,  permitted 
them  to  reclaim  anything  which  had  been  alienated  after  insolvency 
and  with  intent  to  defraud. 

This  actio  Pauliana  in  rem,  (says  Ortolan)  is  not  spoken  of  elsewhere 
in  the  works  of  Roman  law  which  have  come  down  to  us.  It  must  not 
be  confounded  with  the  actio  Pauliiia  in  personam  treated  of  in  the 
Digest  (xxii.  1.  38,  pr.  and  4),  which  was  given,  not  only  in  case  of 
alienation,  but  of  every  act  whereby  the  debtor  had  diminished  his 
assets,  and  the  intentio  of  which  was  directed  against  the  particular 
person  who  had  profited  by  such  an  act,  and  not  as  that  of  the  actio  in 
rem.,  which  forms  the  subject  of  this  paragraph,  against  any  one  who 
happened  to  be  the  person  detaining  the  thing  claimed. 
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7.  Item  Serviana,  et  quasi  Serviana,         7.  The  actb>  Sercimi/i,  and  the  actic 

qu£e  etiarn  hypothecaria  vocatur,  ex  ipsi-  quasl-/S)ervia7M  also  called  hypothecaria, 

us    praetoi'is    juri.sdictione    substantiam  equally   take  their  i-ise  from  the  prae- 

capiunt.     Serviana  autem  experitur  quis  tor's  juiisdiction.     The   actio   tS'erviaiui 

de  rebus  coloni,  quae  pignoris  jure  pro  is    brought  to    get    possession   of    the 

mercedibus    fundi   ei    tenentur ;    quasi  effects  of  a  fanner  which  ai-e  held  as  a 

Serviana  autem,  qua  creditores  pignora  pledge  to  secure  the  rent  of  the  land, 

hypothecasve  persequuntur.     Inter  pig-  The    actio    quaHi-^'Semaiia    is    that   by 

nus  autem  et  hypothecam,  quantum  ad  which  ci-editors  sue  for  things  pledged 

actionem  hypothecariam  attinet,  nihil  in-  or  moi-tgaged  to  them  :  and,  as  regards 

terest;  nam  de  qua  re  inter  creditorem  this  action,  there  is  no  difference  between 

et  debitorem  convenerit  ut  sit  pro  debito  a  pledge  and  a  hypotheca  ;  for  the  two 

obligata,  utraque  hac  appellatione  conti-  terms  are  indifferenty  applied  to  any- 

netur,  sed  in  aliis  diHerentia  est :  nam  thing   which    the   debtor    and   ci-editor 

pignoris  appellatione  earn  proprie  rem  agree  shall  be  bound  as  secui-ity  for  the 

contineri  dicimus,  quse  simul  etiam  tra-  debt;  but  in  other  points  there  is  a  dis- 

ditnr  creditori,  maxime  si  niobilis  sit ;  at  tinction  between  them.    The  term  pledge 

earn  qufe  sine  traditione  nuda  conven-  is  properly  applied  to  a  thing  which  has 

tione  tenetur  proprie  hypothecse  appella-  actually  been   delivered  to  a  creditor, 

tione  contineri  dicimus.  especially  if  the  thiiag  be  a  moveable  ;  the 

term  hypotheca  means  anything  bound 
by  simple  agreement  without  delivery. 
D.  XX.  2.  4  ;  D.  xx.  1.  17.  5.  1  ;  D.  xiii.  7.  9.  2. 

We  have  already  given  a  slight  sketch  of  the  jus  pignoiis,  and  the 
relative  position  of  the  creditor  and  debtor,  at  the  end  of  the  fifth  Title 
of  the  Second  Book.  The  interest  of  the  creditor  was  not  thought 
sufficient  to  support  a  vindicatio  if  he  lost  the  thing  pledged  out  of  his 
possession,  or  wished  to  get  the  thing  subjected  to  a  hypotheca  into  his 
possession ;  but  a  prtetorian  action  enabled  him  to  eS'ect  this.  The 
actio  Serviana  mentioned  in  this  paragraph  was  given  to  enforce  the 
claim  of  the  landlord  to  the  farming  instruments,  which,  without  any 
special  agi-eement  were  considered,  in  law,  to  be  held  as  a  pledge  for 
the  rent  of  the  farm,  and  the  actio  quasiSeo'viana  was  an  extension  of 
this,  giving  a  means  to  every  creditor  of  enforcing  his  right  to  anything 
pledged  or  mortgaged.     Both  actions  were  in  factum. 

Maxime  si  mobilis  sit.  An  immoveable  might  of  course  be  given  in 
pledge ;  but  it  would  generally  happen  that  things  given  in  pledge 
were  moveables. 

A  thing  subjected  to  successive  hypothecw  belonged,  as  we  have  said 
in  treating  of  the  real  right  given  by  the  jus  pignoris  (Bk.  ii.  Tit.  5),  to 
the  person  in  whose  favor  the  first  hypotheca  was  constituted.  If, 
therefore,  a  creditor,  whose  hypotheca  was  subsequent,  brought  the  actio 
quasi- Sertiana  against  a  creditor  whose  hypotheca  was  prior,  he  would 
be  repelled  by  an  exception.     (C.  viii.  18.  6.) 

8.  In  personam  quoque  actiones  ex  8.  There  are  also  personal  actions 
sua  jurisdictione  pi'opositas  habet  prse-  which  the  prsetor  has  introduced  in  the 
tor,  veluti  de  peeunia  constituta,  cui  sim-    exercise  of  his  jurisdiction,  as,  for  in- 
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ilis  videhatur  receptitia.  Sed  ex  nostra  stance,  the  action  de  pemmia  constituta, 
constitutione,  cum  et  si  quid  plenius  ha-  which  that  called  receptitia  much  vesem- 
beat,  hoc  in  actionem  pecuniae  constitu-  bled.  But  the  actio  receptitia  has  been 
tse  ti-ansfusum  est  ea  quasi  supervacua  rendered  superfluous  by  all  its  advan- 
jussa  est  cum  sua  auctoritate  a  nostris  tag-es  being-  transferred  to  the  actio  pe- 
legibus  i-ecedere.  Item  praetor  propos-  mmicp  coTistitutW,  and  has.  therefore,  by 
uit  de  peculio  sei'vorum  filiorumque  fa-  one  of  our  constitutions,  lost  its  author- 
milias,  et  ex  qua  quseritur  an  actor  ju-  ity,  and  disappeared  from  our  legisla- 
raverit,  et  alias  complures.  tion.      The   praetor   has  likewise  intro- 

duced an  action  concerning  the  pecuUuvi 
of  slaves,  and  of  filiifamiliarwu,  an  ac- 
tion in  which  the  question  is  tried,  wheth- 
er the  plaintiff  has  made  oath,  and  many 
others. 

C.  iv.  18.  2,  pr.  andl. 

9.  De  constituta  autem  pecunia  cum  9.  T!\ie  actio  de  constituta  pecuniavasiy 

omnibus  agitur  quicumque  pi-o  se   vel  be  broug-ht  ag-ainst  any  person  who  has 

pi'O  alio  solutui'os  se  constituerint,  nulla  engaged  to  pay  money,  either  for  him- 

scilicet  stipulatione  intei"posita ;  nam  alio-  self  or  another,  without  having  made  a 

quin,    si    stipulanti     pi'omiserint,    jui'e  stipulation ;  for,  if  he   has  promised  a 

civili  tenentur.  stipulator,  be  is  bound  by  the  civil  law. 

D.  xiii.  5.  14.  3. 

The  actio  de  constituta  pecunia  was  an  action  by  which  the  prfetor 
enforced  a  mere  pact  or  agreement  (not  a  stipulation,  for  then  the 
action  would  have  been  ex  stipulatu)  by  which  a  person  promised  again 
what  he  already  owed,  or  promised  what  another  owed,  fixing  the  time 
for  payment.  This  agreement  (constitutum)  did  not  operate  as  a  nova- 
tion, and  was  enforced  as  subsidiary  to  the  main  contract.  The  actio 
de  constituta  pecunia  could  only  be  brought  within  a  year,  and  only 
applied  to  things  which  could  form  the  subject  of  a  viutiiwrn,  i.e.  things 
giiCB  numero^  pondere,  mensurave  constant.  The  pecunia  was  said  to  be 
constituta  because  it  was  agreed  to  be  paid  on  a  particular  day.  The 
actio  receptitia  was  an  action  given  against  bankers  {argentarii)  who 
promised  to  satisfy  the  demands  of  a  creditor  of  one  of  their  customers. 
This  creditor  was  said  recipet^e  diem,  to  have  a  day  fixed  by  the  banker 
for  payment  of  his  claim,  and  hence  the  action  was  called  receptitia. 
The  mere  promise  of  the  banker  was  considered  enough  to  ground  an 
action  on,  an  exception  to  the  ordinary  rules  of  the  civil  law  which 
must  have  grown  out  of  the  peculiar  character  of  a  banker's  business. 
What  the  civil  law  confined  to  bankers  only  the  praetor  extended 
to  every  one  alike ;  and  whenever  any  one  who  owed  a  debt  to  another 
or  had  funds  of  another  in  his  hand,  promised  to  pay  the  money  owed 
by  or  deposited  with  him  on  a  particular  day,  the  praetor  gave  the 
action  de  constituta  pecunia  to  enforce  the  fulfilment  of  the  promise. 

Justinian  abolished  the  actio  recejjiitia,  and  invested  the  actio  de  con- 
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sitituta  pecunia  with  privileges  which  had  before  belonged  exduHively 
to  the  actix)  receptitia ;  for  he  made  it  perpetual,  and  he  allowed  it  to  be 
brought  whatever  was  the  nature  of  the  thing  promised.  (C.  iv.  18.  2.) 
The  pact  to  pay  might  be  advantageous  to  the  creditor,  if  it  was  the 
debt  of  another  that  was  agreed  to  be  paid,  or  if  the  antecedent  obliga- 
tion was  only  a  natural  one,  or  if  the  time  in  which  the  original  debt 
could  be  sued  on  was  on  the  point  of  expiring. 


10.  Actiones  autem  de  peculio  ideo 
adversus  jiati-em  dominumve  compai-a- 
vit  praetor,  quia  licet  ex  contractu  filio- 
rum  servorumve  ipso  jure  non  tenean- 
tur,  sequum  tamen  est  peculio  tenus, 
quod  veluti  patriinonium  est  filioram 
tiliarumque,  item  servoi-um,  condemnari 
eos. 


10.  The  praetor  has  introduced  actions 
de  peculio  against  fathers  and  masters, 
because,  although  they  ai'e  not,  accord- 
ing to  the  civil  law,  bound  by  the  con- 
tracts of  their  children  and  slaves,  yet 
they  ought  in  equity  to  be  bound  to  the 
extent  of  the  peculium,  which  is  a  kind 
of  patrimony  of  sons  and  daughters,  and 
of  slaves. 


D.  XV.  1.  47.  6. 


Actions  de  peculio,  are  treated  of  in  par.  4  of  next  Title. 


11.  Item  si  quis,  postulante  adversa- 
I'io,  juraverit  deberi  sibi  pecuniam  quam 
petei'et,  neque  ei  solvatur,  justissime  ac- 
commodat  ei  talem  actionem,  per  quam 
non  illud  quaeritur  an  ei  pecunia  debea- 
tuj',  sed  an  juraverit. 


11.  Also,  if  any  one,  when  called  upon 
by  his  adversary,  makes  oath,  that  the 
debt  which  he  sues  for  is  due  and  un- 
paid, the  praetor  most  justly  grants  him 
an  action,  in  which  the  inquiry  is  not 
whether  the  debt  is  due,  but  whether 
the  oath  has  been  made. 


D.  xii.  2.  3.  5.  2. 

Either  party  might  challenge  the  other  to  swear  to  the  truth  of  his 
statement.  This  was  done  out  of  court,  and  if  the  party  challenged 
took  the  oath,  his  statement  could  no  longer  be  impugned  by  the  per- 
son who  had  challenged  him.  For  instance,  if  the  creditor,  being  chal- 
lenged, swore  that  the  debt  was  due,  the  debtor  was  obliged  to  pay. 
The  only  question,  therefore,  which  could  be  subsequently  referred  to  a 
court  of  justice  was  whether  the  oath  had  or  had  not  been  taken, 
inquiry  into  which  circumstance  was  made  under  an  actio  in  factum 
given  by  the  praetor. 


12.  Poenales  quoque  actiones  bene  mul- 
tas  ex  sua  jurisdictione  introduxit ;  velu- 
ti adversus  eum  qui  quid  ex  albo  ejus 
coiTupisset,  et  in  eum  qui  patronum  vel 
parentem  in  jus  vocasset,  cum  id  non 
impetrasset ;  item  adversus  eum  qui  vi 
exemerit  eum  qui  in  jus  vocaretur,  cu- 


12.  The  praetor  has  also  introduced 
many  penal  actions  by  virtue  of  his  ju- 
risdiction. As,  for  instance,  against  a 
person  who  has  damaged  any  part  of 
the  praetor's  album;  against  those  who 
summon  before  the  pi-aetor  their  patron 
or   father  without   previous  permission 
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jusve  dolo  alius  exemerit,  et  alias  innu-    fi-om  the   proper    magistrate  ;    against 
merabiles.  those  who  cany  away  by  force  any  one 

summoned  to  appear  before  the  praetor. 
or  fraudulently  induce  a  third  person  to 
carry  him  off;  and  very  many  other  ac- 
tions. 
Gai.  iv.  46. 

The  album  was  the  tablet  suspended  in  the  forum,  containing  the 
ordinances  of  the  praetor.  Any  attempt  to  injure  or  deface  it  was  pun- 
ished by  an  action  de  albo  corrupto.     (D.  ii.  1.  7.  pr.) 

The  descendant  or  freedman  who  summoned  before  a  magistrate  {in 
jus)  his  ascendant  or  patron  without  the  permission  of  the  praetor,  was 
liable  to  an  action  termed  de  parerde  aut  patrono  in  jus  vocato.  (G-ai. 
iv.  46.) 

The  actio  de  in  jus  vocato  vi  exempto  was  given  against  a  person  who 
rescued  with  violence  any  one  who,  after  disobeying  a  notice  to  appear 
in  jure,  was  being  forcibly  conveyed  before  the  magistrate.  The 
penalty  was  a  sum  equivalent  to  that  which  the  plaintifi'  would  have 
received  from  the  action  he  had  commenced  against  the  person  rescued, 
while  this  person  rescued  remained  still  liable  to  the  action  he  had 
been  summoned  to  answer.  The  actions  under  all  the  heads  mentioned 
in  this  paragraph  were   in  factum.     (D.  ii.  7.  5. 1.) 

13.  Prsejudiciales  actiones  in  rem  esse  13.  Prejudicial  actions  seem  to  be  real 
videntur  ;  quales  sunt  per  quas  quaei-itur  actions  ;  such  are  those  by  which  it  is 
an  aliquis  liber,  an  libertus  sit,  vel  de  inquired  whether  a  man  is  bora  free,  or 
partu  agnoscendo.  Ex  quibus  fere  una  has  been  made  free ;  whether  he  is  a 
ilia  legitimam  causam  habet,  per  quam  slave,  oi-  whether  he  is  the  offspring  of 
quseritui'  an  aliquis  liber  sit :  ceteras  ex  his  reputed  father.  But  of  these,  that 
ipsius  praetoi'is  juidsdictione  substantiam  alone  by  which  it  is  inquired  whether  a 
capiunt.  nian  is  fi'ee,   belongs   to   the   civil   law. 

The  others    spring    from    the    pra;tor's 
jurisdiction. 

Gai.  iv.  44  ;  C.  viii.  47.  9. 

The  object  of  a  po'csjudicialis  actio  was  to  ascertain  a  fact,  the  estab- 
lishing of  which  was  a  necessary  preliminary  to  further  judicial  pro- 
ceedings. (See  Introd.  par.  104.)  Such  actions  differ  from  actions  in 
rem,  because  in  an  actio  prcejudicialis  no  one  is  condemned,  only  the  facts 
ascertained  ;  but  they  are  said  in  the  text  to  resemble  actions  in  rem, 
because  they  were  not  brought  on  any  obligation,  and  because  in  the 
intentio,  which  indeed  composed  the  whole  formula  in  this  case,  no 
mention  was  made  of  any  particular  person. 

Questions  of  status,  such  as  those  of  paternity,  filiation,  patronage, 
and  the  like,  were  most  commonly  the  subjects  of  actiones  proejudiciales, 
but  were  by  no  means  the  only  ones.     We  hear  of  others,   such  as 
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(jtianta  dos  fU  (Gai.  iv.  44) ;  an  res  ch  qua  arjitur  major  sil  centum  sesle-r- 
tUs ;  an  bona  jure  venicrlnt.     (D.  xlii.  5.  30.) 

The  liberalis  causa,  the  suit  in  which  the  status  of  a  supposed  slave 
was  ascertained,  was  originally  nothing  else  but  vindicatio.  The  per- 
son called  the  assertor  lihertatis  claimed  him,  and  th(3  master  of  the  slave 
defended  his  possession.  If  the  decision  was  in  favor  of  the  assert^/r, 
it  was  still  open  to  another  person  to  attempt  to  prove  that  the  subject 
of  the  suit  was  really  a  slave ;  if  the  decision  was  in  favor  of  the 
master,  another  assertor  could  bring  a  fresh  suit ;  but  there  could  only 
be  three  assertores  in  all.  If  the  supposed  slave  was  thrice  adjudged  a 
slave,  his  status  could  be  no  further  questioned.  Justinian  entirely 
altered  the  action,  by  allowing  the  slave  himself  to  claim  his  liberty, 
and  making  the  first  decision  final.     (C.  vii.  16.) 


14.  Sic  itaqne  discretis  actionibus, 
certum  est  non  posse  actorem  suam  rem 
ita  ab  aliquo  jietere.  si  paret  eum  dare 
oportere ;  nee  enim  quod  actons  est,  id 
ei  dari  oportet,  quia  scilicet  dari  cui- 
quam  id  intelligitur,  quod  ita  datur  ut 
ejus  fiat,  nee  res  quae  jam  actoris  est 
magis  ejus  fieri  potest.  Plane  odio 
furum,  quo  magis  pluribus  actionibus 
teneantur,  effectam  est  ut,  extra  poenam 
dupli  aut  quadrupli,  rei  recipiendse 
nomine  fures  etiam  hac  actione  tene- 
antui"  si  pai-et  eos  dare  oportere,  quam- 
vis  sit  advei'sus  eos  etiam  hsec  in  rem 
actio  per  quam  rem  suam  quis  esse  petit. 


Gai. 


14.  Actions  being  thus  divided,  it  is 
certain  that  a  plaintiff  cannot  sue  for  his 
own  property  by  such  a  foraiula  as  this, 
'  If  it  appears  that  the  defendant  ought 
to  give.'  For  it  is  not  a  duty  to  give  the 
plaintiff  that  which  is  his  own.  To  give 
a  thing  is  to  transfer  the  property  in  it, 
and  that  which  is  already  the  j^i'operty 
of  the  plaintiff  cannot  belong  to  him 
more  than  it  does  already.  Howevei-, 
to  show  detestation  for  thieves,  and  to 
make  them  liable  to  a  greater  number 
of  actions,  it  has  been  determined,  that 
besides  the  penalty  of  double  or  quad- 
ruple the  amount  taken,  they  may,  for 
the  recovery  oi  the  thing  taken,  be  sub- 
jected to  the  action,  '  If  it  appear  that 
they  ought  to  give ; '  although  the  party 
injured  may  also  bring  the  real  action 
against  them,  by  which  the  plaintiff  de- 
mands the  thing  as  proprietor, 
iv.  4. 


We  have  already  seen  (Tit.  1.  19)  that  the  plaintiff  might  benefit  by 
being  allowed  to  bring  a  personal  instead  of  a  real  action  as  the  things 
taken  might  have  perished.  But  why  should  the  condictio  be  so  shaped 
as  described  in  the  text  ?  The  reason  was  this,  the  plaintiff,  by  being 
allowed  to  frame  his  action  with  the  word  dare,  which  was  technically 
wrong,  as  this  implied  to  transfer  the  full  ownership,  whereas  the 
plaintiff  remained  the  owner  of  the  thing  stolen,  had  the  advantage, 
under  the  formulary  system,  of  recovering  the  sponsio  pamalis  (Gai.  iv. 
171),  or  wager  of  one-third  of  the  value  of  the  thing,  which  was  added 
to  a  condictio  certi.     (See  Introd.  par.  99.) 
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1.".  Appellamus  autem  in  rem  quidem 
actiones,  vindicationes  ;  in  personam 
vero  actiones  quibus  dare  facere  opoi-tere 
intenditur,  condietiones.  Condicere  enim 
est  denuntiai-e,  prisca  lingua  :  nunc  vero 
abusive  dicimus,  condictionem  actionem 
in  personam  esse  qua  actor  intendit  dari 
sibi  oportei-e  ;  nulla  enim  hoc  tempore 
eo  nomine  denuntiatio  tit. 


Gai.  iv 


15.  Real  actions  are  called  vindica- 
tions ;  and  personal  actions,  in  which  it 
is  maintained  that  something  ought  to 
be  done  oi-  given,  ai'e  called  condictions  ; 
for  condicere,  in  old  language,  meant 
the  same  as  denuntiare ;  and  it  is  im- 
properly that  condiction  is  now  used  as 
the  name  of  the  pei'sonal  action,  by 
which  the  plaintiff  contends  that  some- 
thing ought  to  be  given  to  him,  for  there 
is  no  denuntiatio  now  actually  in  use. 

,  5.  IS. 


Gains  says,  '  actor  advei'sario  denuntiabat,  ut  ad  judicem  capienduvi  die 
XXX.  adesset'  (iv.  18).  Thus  the  proper  meaning  of  comZic^ is  the  ap- 
pointing of  a  day. 


16.  Sequens  ilia  divisio  est,  quod 
qusedam  actiones  rei  persequendae  gratia 
comparatse  sunt,  qusedam  poense  perse- 
quendae, qusdam  niixtse  sunt. 


16.  Actions  may  be  next  divided 
into  actions  given  to  recover  the  thing, 
actions  given  to  recover  a  penalty,  and 
mixed  actions. 


Gai.  iv.  6. 

We  now  come  to  the  third  division  of  actions,  that,  namely,  accord- 
ing to  the  object  for  which  they  were  brought ;  they  were  divided 
under  this  head  into  three  classes — those  in  which  it  was  sought  to  get 
a  thing,  rei  persecutorice,  those  in  which  it  was  sought  to  enforce  a  pen- 
alty, and  those  {mixtce)  in  which  both  these  objects  were  united. 


17.  Rei  persequendae  causa  comparatse 
sunt  omnes  In  rem  actiones.  Earum 
vero  actionum  quae  in  personam  sunt, 
eae  quidem  quae  ex  contractu  nascuntur 
fere  onmes  rei  persequendae  causa  com- 
paratae  videntur  :  veluti,  quibus  mutuam 
pecuniam  vel  in  stipulatum  deductam 
petit  actor,  item  commodati,  depositi, 
mandati,  pro  socio,  ex  empto  vendito,  lo- 
cato  conducto.  Plane  si  depositi  agatur 
eo  nomine  quod  tumultus,  incendii, 
ruinae,  naufragii  causa  depositum  sit,  in 
duplum  actionem  praetor  i-eddit,  si  modo 
cum  ipso  apud  quern  depositum  sit,  aut 
cum  herede  ejus  ex  dolo  ipsius  agetur  : 
quo  casu  mixta  est  actio. 

Gai.  iv.  7 ;  D.  xvi.  3. 


17.  For  the  recovery  of  the  thing  are 
given  all  real  actions  ;  and  of  personal 
actions  almost  all  those  which  arise  from 
contract,  as  the  action  for  a  sum  lent  or 
stipulated  for,  a  commodatum,  a  deposit, 
a  mandate,  a  partnership,  a  sale,  or  a 
letting  to  hire.  But  when  the  action  on 
a  deposit  is  brought  for  a  thing  deposit- 
ed by  reason  of  a  riot,  a  fire,  the  fall  of 
a  building,  or  a  shipwreck,  the  praetor 
always  gives  the  action  for  the  double 
of  the  value  of  the  thing  deposited,  pro- 
vided the  suit  is  brought  against  the  de- 
positary himself,  or  against  his  heir,  if 
personally  guilty  oi  dolus  inalus,  in  which 
case  the  action  is  mixed. 
1.  1-4 ;  D.  xvi.  3.  1». 


The  action  against  a  fraudulent  depositary  was  not  in  duplum,  unless 
the  depositor  had  been  forced  by  lire,  shipwreck,  the  fall  of  a  building, 
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or  other  sudden  calamity,  to  make  the  dejjosit.  If,  without  Vjeing  so 
forced,  he  had  selected  the  depositary,  then  tVie  action  was  only  for  the 
single  value.  It  was  his  own  fault  not  to  have  chosen  an  honester  man. 
(See  Bk.  iii.  Tit.  13.  3.) 


18.  Ex  maleficiis  vero  proditae  actiones 
alise  tantum  poenae  persequendse  causa 
comparatae  sunt,  aliae  tam  poenae  quam 
rei  persequendae,  et  ob  id  mixtae  sunt. 
Poenam  tantum  pei-sequitur  quis  actione 
furti :  sive  enim  manifeati  ag-atui*  (piad- 
rupli,  sive  nee  manifesti  dupli,  de  sola 
poena  ag-itur,  nam  ipsam  i-em  jM'opria 
actione  persequitur  quis,  id  est,  suam 
esse  pi'etens,  sive  fur  ipse  eam  rem  pos- 
sideat  sive  alius  quilibet.  Eo  amplius, 
adversus  furem  etiam  condictio  est  rei. 

Gai.  iv.  8.  3  ; 


18.  Actions  arising  from  a  delict  are 
eithei"  for  the  penalty  only,  or  both  for 
the  thing-  and  the  penalty,  which  makes 
them  mixed.  But,  in  an  action  of  theft, 
nothing-  more  is  sued  for  than  the  penal- 
ty ;  whether,  as  in  manifest  theft,  the 
quadi'uple,  or,  in  theft  not  manifest,  the 
double,  is  sued  for,  the  owner  recovers 
the  thing-  itself  by  a  separate  action,  by 
claiming  it  as  proprietor,  whether  it  is 
in  the  possession  of  a  thief  or  of  any  one 
else.  He  may  also  bring  against  the 
thief  a  condiction  for  the  thing. 

D.  xiii.  1.  7.  1. 


Persons  who  suffered  from  crimes  had  a  private  action  against  the 
wrong-doer  for  compensation,  quite  apart  from,  and  independent  of,  the 
prosecution  of  the  offender  for  his  outrage  on  the  laws  of  society.  There 
was,  indeed,  something  more  than  an  exact  compensation  enforced  by 
the  private  actions  ;  for,  by  way  of  penalty,  the  defendant  had  often  to 
pay  two,  three,  or  four  times  the  amount  of  loss  actually  sustained,  and 
also  to  give  back  the  thing  or  its  value ;  but  still  this  penalty  was 
given  as  a  punishment  for  the  injury  to  the  individual,  and  not  as  a 
punishment  for  the  infraction  of  public  law. 


19.  Vi  autera  bonorum  raptorum  actio 
mixta  est,  quia  in  quadruplum  i-ei  per- 
secutio  contiiietur ;  poena  autem  ti'ipli 
est.  Sed  et  legis  Aquiliae  actio  de  dam- 
no  injuriae  mixta  est,  non  solum  si  adver- 
sus inficiantem  in  duplum  agatur,  sed 
interdum  et  si  in  simplum  quisque  agit : 
veluti  si  quis  hominem  claudum  aut 
luscum  Occident,  qui  in  eo  anno  integer 
et  magni  pretii  fuerit  :  tanti  enim  dam- 
natur,  quanti  is  homo  in  eo  anno  plui-imi 
fuerit,  secundum  jam  traditam  division- 
em.  Item  mixta  est  actio  contra  eos  qui 
relicta  sacrosanctis  ecclesiis  vel  aliis 
venerabilibus  locis  legati  vel  fideicom- 
missi  nomine  dare  distulerint,  usque 
adeo  ut  etiam  in  judicium  vocarentur : 
tunc  enim  et  ipsam  rem  vel  pecuniam 
qu»  relicta  est,  dare  coinpelluntur,   et 


19.  An  action  for  goods  taken  by  force 
is  a  mixed  action  ;  because  the  thing 
taken  is  included  under  the  quadruple 
value  to  l)e  i-ecovered  by  the  action  ;  and 
thus  the  penalty  is  but  ti'iple.  The 
action  introduced  by  the  lex  Aquilia,  for 
wrongful  damage,  is  also  a  mixed  action ; 
not  only  when  brought  for  double  value 
against  a  man  denying  the  fact,  but 
sometimes  when  the  action  is  only  for 
the  single  value  ;  for  instance,  according 
to  the  distinction  pi-e\-iously  laid  dowTi, 
when  a  man  has  killed  a  slave,  who  at 
the  time  of  his  death  was  lame,  or  wanted 
an  eye,  but  within  the  year,  pre\'ious  to 
his  decease,  was  tree  from  any  defect, 
and  of  great  value.  The  action  is  also 
mixed  which  is  brought  against  those 
who  have  delayed  the  payment  of  a  lega- 
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aliud  tantum  ipro  poena,  etideu  in  dup-     cy,  or  fideicommissum,  left  to  our  holy 
lum  ejus  fit  condemnatio.  churches,  or  any  other  sacred  place,  un- 

til at  last  they  have  been  summoned  be- 
fore a  magistrate ;  for  then  they  are 
compelled  to  give  the  thing,  or  to  jiay 
the  money  left  by  the  deceased,  and  in 
addition  an  equivalent  thing  or  an  equal 
sum  besides,  by  way  of  penalty  ;  and 
thus  they  are  condemned  in  a  double 
amount. 

C.  ix.  33.  1  ;  D.  ix.  2.  23.  3-6  ;  C.  i.  3.  46,  pr.  and  7. 

Interdum  si  in  simplum.  An  action  could  be  brought  m  simplum 
under  the  lex  Aguilia,  if  the  object  of  the  action  was  not  to  determine 
whether  the  defendant  had  done  the  injury,  but  to  fix  the  sum  whicli 
would  be  the  proper  compensation  for  it.  It  could  not  be  brought  m 
simplum  to  determine  the  fact  of  the  defendant  having  done  the  injury : 
for  if  he  denied  it,  the  action  was  in  duplum  ;  if  he  confessed  it,  there 
was  no  need  of  an  action  to  prove  what  he  confessed. 

Sacrosanctis  ecclesiis.  The  punishment  had  formerly  been  enforced  in 
the  case  of  all  legacies  in  which  a  certain  sum  had  been  given  per  dam- 
nationem.     (See  Bk.  iii.  Tit.  27.  7.) 

Dare  distulerint.  Formerly  the  punishment  had  only  been  inflicted 
in  case  of  an  absolute  refusal  of  the  legacy.     (C.  i,  3.  46.  7.) 

The  use  in  this  paragraph  of  the  word  mixtcB  in  the  sense  of  '  brought 
at  once  to  recover  a  thing  and  to  enforce  a  penalty,'  seems  to  have  sug- 
gested the  reference  in  the  next  paragraph  to  actions  which  were 
mixtce  in  a  very  difierent  sense,  viz.  '  both  real  and  personal.' 

20.  Qufedam  actiones  mixtam  causam        20.  Some   actions   ai-e   also  mixed,  as 

obtinere  videntur,  tam  in  rem  quam  in  being  both   real   and   pei-sonal ;  as,  for 

personam  :  qualis  est  familiae  ei-ciscundae  instance,  the  action  famUice  ei-ciscundw, 

actio,  qufe  competit  coheredibus  de  divi-  brought  between  co-heirs  for  the  par- 

denda  hereditate  ;  item   communi  divi-  tition  of  the  inheritance  ;  the  action  de 

dundo,   quae    inter    eos    i*edditur    inter  comviuni   divldundo,   between  partners 

quos  aliquid  commune  est,  ut  id  divida-  for  the  division  of  things  held  in  com- 

tur ;  item  finium  regundorum,  quae  inter  mon  ;  also,  the  action  finmm  regundonvm, 

eos  agitur  qui  confines  agros  habent.    In  between   owners   of  contiguous   estates, 

quibus  tribus  judiciis  permittitur  judici,  And,  in  these  three  actions,  the  judge, 

rem  alicui  ex  litigatoribus  ex    bono   et  following  the  rules  of  equity,  may  give 

requo  adjudicare,  et  si  unius  pars  prse-  any  particulai-  thing  to  any  of  the  par- 

gravare   videbitui-,  eum   invicem   certa  ties  to  the  suit,  and  then  condemn  him, 

pecunia  alteri  condemnai-e.  if  he  seems  to  have  an  undue  advantage 

to  pay  the  other  a  certain  sum  of  money 

D.  X.  1.  2.  1  ;  D.  X.  1.  3  ;  D.  x.  2.  5.5. 

These  actions,  though  entirely  personal,  as  being  founded  on  obliga- 
tions and  brought  against  particular  persons,  are  here  said  to  seem  in 
one  aspect  like  real  actions,  because  they  involved  not  only  a  condemna- 
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tin,  but  an  adjudicatio.  Particular  things  were  adjiulged  and  given 
over  to  the  parties.  Even  here,  however,  the  analogy  to  real  actions 
was  not  very  complete,  as  real  actions  were  always  brought  for  some 
definite  thing,  ascertainable  before  the  action  was  brought ;  but  in  the 
actions  mentioned  in  the  text,  the  thing  to  be  adjudged  was  only  ascer- 
tained by  the  action. 

As  to  the  formula  in  these  actions,  see  Introd.  sec.  103.  In  these 
actions  no  distinction  can  properly  be  made  of  plaintiff  and  defendant. 
Ulpian  says,  '  MixtcB  Runt  actiones,  in  quibus  uterque  actc/i"  est.'  (D.  xliv. 
7.  37.  1.)  The  judge  discharged  the  function  assigned  him  equally 
for  the  benefit  of  all  persons  interested  in  the  subject-matter  of  the 
action. 

21.  Omnes  autem  actiones  vel  in  sim-  21.  All  actions  are  for  the  single, 
plum  conceptre  sunt,  vel  in  duplum,  vel  double,  trii^le,  or  quadruple  value  ;  be- 
in  triplum,  vel  in  quadruplum  ;  ulterius    yond  that  no  action  extends. 

autem  nulla  actio  extenditui*. 

D.  ii.  8.  3. 

We  have  now  the  fourth  division  of  actions,  that,  namely,  according 
to  the  amount  of  the  condemnation. 

In  actions  which  were  in  duplum,  in  triplum,  or  in  quadruplum  con- 
ceptcB,  ihe  intentio  only  contained  an  estimate  of  the  single  value,  the 
amount  of  actual  loss,  and  then  in  the  condemnatio  this  was  doubled, 
tripled,  or  quadrupled,  as  the  case  might  be ;  the  word  conceptcB,  there- 
fore, which  properly  refers  to  the  int&>itio,  is  not  very  strictly  used. 

22.  In  simplum  agitur :  veluti  ex  stipu-  22.  The  single  thing  itself,  or  its  sim- 
lationes,  ex  mutui  datione,  ex  empto  pie  value,  is  sued  foi- ;  as,  for  example, 
vendito,  locato  conducto,  mandato,  et  in  case  of  a  stipulation,  a  loan,  a  man- 
denique  ex  aliis  compluribus  causis.  date,   a  sale,    a  letting  to  hire,  and  in 

numberless  other  cases. 

If  a  person  stipulated  that  in  a  certain  case  his  debtor  should  give 
him  double  or  triple  of  the  value  of  the  'sum  owed,  the  action  brought 
to  enforce  the  stipulation  would  still  be  in  simplum  concepta.  It  would 
be  the  agreement,  and  not  the  action,  which  w^ould  double  or  triple  the 
sum  to  be  paid. 

23.  In  duplum  agimus  ;  veluti  furti  23.  The  double  value  is  sued  for ;  as, 
nee  manifesti,  danmi  injuria  ex  lege  foi*  example,  in  an  action  of  theft  not 
Aquilia,  deposit!  ex  quibusdain  casibus  ;  manifest,  of  wrongful  injury  by  the  lex 
item  servi  corrupti,  quae  competit  in  Aquilia,  and,  in  certain  cases,  in  an 
eum  cujus  hortatu  consiliove  servus  action  of  deposit.  Also  in  an  action  on 
alienus  fugerit,  aut  contumax  adversus  account  of  the  corruption  of  a  slave 
dominum  factus  est,  aut  kixuriose  vivere  brought  against  him  by  whose  advice  or 
coeperit,  aut  denique  quolibet  modo  de-  instigation  the  slave  has  fled  from  his 
terior  factus  sit.     In  qua  actione  etiam  master,  has  grown  disobedient  towards 
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earum  rerum  quas  fugiendo  servns  ab-  him,  become  dissolute  in  his  habits,  or 
stulit,  sestimatio  deducitur.  Item  ex  been  made  in  any  manner  worse ;  and, 
legato  quod  venerabilibus  locis  i-elictum  in  this  action,  an  estimate  is  also  to  be 
est,  secundum  ea  quae  supra  diximus.  made  of  whatever  things  the  slave  has 

stolen  from  his  master  before  his  flight. 
An  action  also  for  the  detention  of  a 
legacy,  left  to  a  sacred  place,  is  brought 
foi'  double  value,  as  we  have  before 
remarked. 

Gai.  iii.  190 ;  Gai.  iv.  9.  171 ;  P.  xvi.  3.  1.  1 ;  D.  xi.  3. 1 ;  C.  i.  3.  46.  7. 

Depositi  ex  guibusdam  casibus,  i.e.  when  made  under  the  pressure  of 
a  sudden  calamity.     See  note  on  par.  17. 


24.  Tripli  vero,  cum  quidam  majorem 
vera;  sestimationis  quantitatem  in  libello 
conventionis  inseruit,  ut  ex  hac  causa 
viatores,  id  est  executores  litium,  am- 
pliorem  summam  sportulai-um  nomine 
exegerint :  tunc  enim  id  quod  propter 
eorum  causam  damnum  passus  fuerit 
reus,  in  triplum  ab  actore  consequetur, 
ut  in  hoc  triplo  et  simplum  in  quo  dam- 
num passus  est,  connumei-etur.  Quod 
nostra  constitutio  induxit,  quae  in  nostro 
Codice  fulget,  ex  qua  dubio  procul  est 
ex  lege  condictitiam  emanai-e. 


24.  The  triple  value  is  sued  for  when 
any  person  inserts  a  greater  sum  than  is 
due  to  him,  in  his  statement  of  demand, 
so  that  the  viatores,  that  is,  the  officers 
of  suits,  exact  a  larger  sum  as  their  fee. 
In  this  case  the  defendant  may  obtain 
from  the  plaintiif  the  triple  value  of  the 
loss  he  has  sustained  by  giving  the  fee, 
but  the  amount  properly  expended  in 
the  fee  is  included  in  the  triple  value. 
Thus,  a  constitution  inserted  in  our  Code 
has  established,  on  which  constitution, 
without  doubt,  a  statutory  condiction 
may  be  grounded. 

10.  2.  2. 


In  the  old  law  there  had  been  other  actions  in  triplum,  as  those  furti 
concepti  and  furti  oblati.  (Gtai.  iii.  191 ;  see  Tit.  1.  4,  of  this  Book.) 
The  action,  of  which  Justinian  speaks  in  this  paragraph,  had  been 
substituted  by  him  for  the  penalty  of  entirely  losing  all  right  of  action, 
to  which  a  plaintiff  who  sued  for  more  than  was  due  to  him  had  been 
liable. 

The  libellus  conventionis  in  the  system  of  civil  process  obtaining  in  the 
Lower  Empire,  was  the  notification  of  an  action  and  its  grounds 
delivered  by  a  bailifi"  of  the  court  {executor)  to  a  defendant,  who,  on  the 
receipt  of  it,  had  to  give  security  for  his  appearance  before  the  judex. 
It  thus,  in  the  extraordinaria  judicia,  replaced  the  old  vocatio  in  jus. 
Condictio  ex  lege  is  literally  '  a  condiction  under  a  statute.' 


25.  Quadrupli,  veluti  furti  manifesti : 
item  de  eo  quod  metus  causa  factum  sit, 
deque  ea  pecunia  quae  in  hoc  data  sit,  ut 
is  cui  datur  calumniae  causa  negotium 
alicui  faceret,  vel  non  facerit.  Item  ex 
lege  condictilia  a  nostra  constitutione 
oritur,  in  quadruplum  condemnationem 


25.  The  quadi'uple  value  is  sued  for , 
as,  for  example,  in  an  action  for  manifest 
theft,  in  an  action  quod  metits  causa,  and 
an  action  relating  to  money  given  to  any 
one  to  set  on  foot,  or  to  desist  from,  a 
vexatious  suit.  The  statutory  condiction 
is  also  for  the  quadruple  value,  which  is 
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imponens  iis  execntovibua  litium,  qui  established  in  our  constitution  agains 
conti-a  constitutionis  normam  a  reis  quid-  those  officers  of  suits,  who  demand  any- 
quam  exegeiint.  thing  from   the   defendant,  contrary  to 

the  regulations  of  the  constitution. 

Gai.  iii.  189;  D.  iv.  2.  14.  1  ;  D.  iii.  6.  1 :  C.  iii.  2.  4. 


De  ea  pecunia  qua  datur.  Titius  is  bribed  by  some  one  to  institute  a 
vexatious  suit,  or  he  threatens  to  bring  a  vexatious  suit,  and  the  x^erson 
tie  threatens  pays  him  not  to  bring  it. 
qiiadfuplum  lies  against  him. 


In  either  case  an  action  in 


26.  Sed  furti  quidem  nee  manifesti 
actio,  et  servi  cori-upti.  a  ceteris  de  qui- 
bus  simul  locuti  sumus  eo  differunt,  quod 
hai  actiones  omniuiodo  dupli  sunt ;  at 
illae,  id  est,  damni  inj  arise  ex  lege  Aquilia 
et  interdum  depositi  inticiatione  dupli- 
cantur,  in  confitentem  autem  in  simplum 
dantur.  Sed  ilia  quae  de  iis  competit 
quae  relicta  venerabilibus  locis  sunt,  non 
solum  inficiatione  duplicatur,  sed  etiam 
si  distulerit  relicti  solutionem  usquequo 
jussu  magistratuum  nosti-orum  conveni- 
atur;  in  confitentem  vero,  et  antequam 
jussu  magistratuum  conveniatur  solven- 
tem,  simplum  redditur. 


Gai.  iv.  9.  171.  1 


26.  But  an  action  of  theft  not  manifest, 
and  an  action  on  account  of  a  slave  cor- 
rupted, differ  from  the  othei-s,  which  we 
have  placed  under  the  same  head,  in  that 
they  are  always  brought  for  double  the 
value  ;  but  the  others,  that  is,  the  action 
given  by  the  lex  Aquilia  for  a  wrongful  in- 
jury, and  the  action  of  deposit  under  pres- 
sure, are  brought  for  the  double  value  in 
case  of  denial ;  but  if  the  defendant  con- 
fesses, the  single  value  only  can  be  re- 
covered. In  actions  brought  for  things 
given  to  sacred  places,  double  is  recov- 
ered, not  only  on  the  denial  of  the  defend- 
ant, but  also  on  payment  being  delayed 
until  a  magistrate  orders  an  action  to  be 
brought ;  but  it  is  the  single  value  only 
that  can  be  recovered,  if  the  debt  be 
acknowledged  and  paid  before  such  an 
order  is  given. 

73  ;  C.  i.  3.  46.  7. 


27.  Item  actio  de  eo  quod  metus  causa 
factum  sit,  a  ceteris  de  quibus  simul 
locuti  sumus  eo  differt,  quod  ejus  natura 
tacite  continetur,  ut  qui  judicis  jussu 
ipsam  rem  actori  restituat,  absolvatui*. 
Quod  in  ceteris  casibus  non  ita  est  sed 
omnimodo  quisque  in  quadruplum  con- 
demnatur  ;  quod  est  et  in  furti  manifesti 
actione. 


27.  The  action  quod  metus  causa  dif- 
fers also  from  the  other  actions  included 
under  the  same  head,  because  it  is  tacitly 
implied  in  the  nature  of  this  action,  that 
a  defendant,  who,  in  obedience  to  the 
command  of  the  judge,  restores  the 
things  taken,  ought  to  be  acquitted ;  in 
all  the  other  actions,  on  the  contrary, 
the  defendant  must  always  be  condemned 
to  pay  the  fourfold  value,  as,  for  instance, 
in  the  action  of  manifest  theft. 


D.  iv.  2.  14. 1.  4. 


The  actio  qitod  metus  causa  was  given  to  a  person  who  had,  while 
under  constraint  from  the  fear  of  actual  or  threatened  violence,  alienated 
anything,  created  real  rights,  or  entered  into  an  obligation.  The 
action  was,  as  the  text  informs  us,  arbUraria.     (See  Introd,  sec.  106.) 
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28.  Actionum  aiitem  quaedam  bonse  28.  Agsdn,  some  Sictions  a.re  bonce  fidei, 
fidei  sunt,  quaedam  stricti  juris.  Bonas  some  are  stricti  juris.  Of  those  hoJicE 
lidei  sunt  hse  :  ex  empto  vendito,  locato  ^rfei  there  are  the  following: — the  actions 
conducto,  negotiorum  gestorum,  man-  empti  and  venditi,  locati  and  conducti, 
dati,  deposit!,  pro  socio,  tutelse,  comrao-  negotiorum  gestorum;  those  brought  on 
dati,  pigneratitia,  familise  erciscundse,  a  mandate,  deposit,  partnership,  tute- 
communi  dividundo,  prfescriptis  verbis  lage,  loan,  or  pledge  ;  the  action /ajjiiZicc 
quae  de  aestimato  proponitur,  et  ea  quae  erciscimdc£ ;  that  commtmi  dividundo; 
ex  permutatione  competit,  et  hereditatis  the  action  prCEncri'ptis  verbis,  arising  from 
petitio.  Quamvis  enim  usque  ad  hue  a  commission  to  sell  at  a  fixed  price,  or 
incertum  ei'at,  sive  inter  bonae  fidei  judi-  an  exchange  ;  and  the  demand  of  an  in- 
cia  connumeranda  sit  hereditatis  petitio,  heritance.  For,  although  it  was,  till 
sive  non,  nostra  tamen  constitutio  aperte  recently,  doubt'fid  whether  this  last  ac- 
eam  esse  bonae  fidei  disposuit.  tion   should   be   included   among   those 

honcB  fidei,  our  constitution  has  clearly 
decided  that  it  is  to  be  included  among 
them. 

Gai.  iv.  62;  C.  iii.  31.  12.  3. 

"We  here  enter  on  the  fifth  division  of  actions,  that,  namely,  according 
to  the  powers  given  to  the  judge,  and  according  to  which  they  are 
divided  into  actiones  honcB  fidei,  actio7ies  stricti  juris,  and  actiones  cirbi- 
traricB. 

In  actions  honm  fidei,  the  words  ex  bona  fide,  or  some  equivalent  ex- 
pression, were  permitted  to  be  added  to  the  formula,  so  that  the 
intentio,  which  was  always  incerta,  ran,  quicquid  dare,  or  facere,  or 
prcestare  oportet  ex  bona  fide.  The  actions  in  which  this  was  permitted 
were  all  praetorian.  Justinian  here  gives  a  list  of  them ;  and  probably, 
though  not  quite  certainly,  the  list  is  meant  to  be  a  complete  one.  The 
j)rincipal  effects  of  this  addition  to  the  formula  were : — (1)  That  all 
circumstances  tending  to  show  dolus  mains  were  taken  into  considera- 
tion, without  an  exception  doli  mali  being  inserted.     (D.  xxx.  84.  5.) 

(2)  Every  assistance  which  the  consideration  of  customs  and  common 
use  could  give  to  the  determination  of  the  particular  question  was 
permitted  to  affect   the   decision  of  the  judge.     (D.  xxi.  1.  31.  20.) 

(3)  The  judge  would  notice  any  counter  claims  which  the  defendant 
might  have  arising  out  of  the  same  set  of  circumstances  which  gave 
rise  to  the  action  of  the  plaintiff  (Gai.  iv.  63),  and  would  provide  for 
future  contingencies,  as  e.g.,  in  an  action  pro  socio,  he  met  the  case  of 
one  partner  having  taken  on  himself  liabilities  not  as  yet  enforceable. 
(D.  xvii.  2.  38.  pr.)  (4)  And,  lastly,  interest  was  due  on  the  thing 
withheld  from  the  time  it  ought  to  have  been  given.  (D.  xxii.  1. 
32.  2.) 

In  the  the  actions  stricti  juris,  the  judge  was  obliged  to  adhere 
strictly  to  the  principles  of  the  civil  law.  Dolus  malus,  or  counter 
claims,  could  not  be  taken  into  consideration  unless  exceptions  were 
inserted  bringing  them  before  the  notice  of  the  judge.     And  interest 
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could  not  generally  be  claimed  from  before  the  time  of  the  litis  contes- 
tatlo,  except  by  special  stipulation.  (D.  xii.  1.  31.)  It  was  the  actions 
derived  from  the  jus  civile,  i.e.  real  actions  and  condictions,  that  were 
^tridi  juris.  That  a  real  action  should,  as  in  the  case  of  the  petitv) 
hereditatis,  he  bonoB  fidei,  w&a  quite  an  exception.  But  the  petitif)  here- 
ditalis  had  characteristics  which  allied  it  with  personal  actions,  hcJjet 
prcestationes  guasdam  personates.  (D.  v.  3.  25.  18.)  It  could  only  be 
brought  against  those  who  possessed  an  inheritance  (1)  pro  herede,  i.e. 
as  heir  or  bonorum  possessor,  or  (2)  pro  possessore.  Pro  possessore  possulet 
prcBdo  qui  interrogatus  cur  possideat,  responsurus  sit  quia  possideo,  i.e.  a 
possessor  who  does  not  pretend  to  justify  his  possession  by  any  legal 
title.  (D.  V.  3.  11  and  12.)  And  not  only  was  the  petitio  hereditatis 
thus  personal  in  the  sense  of  being  limited  to  two  classes  of  persons, 
but  it  had  some  of  the  consequences  of  a  personal  action.  By  it  the 
plaintiff  could  recover  from  the  possessor  moneys  he  had  derived  from 
the  inheritance,  arid  it  could  be  brought  against  debtors  of  the 
deceased  to  make  them  pay  what  they  owed  to  the  inheritance  in  case 
those  debtors  claimed  to  retain  their  debts  as  being  the  right  heirs. 
(D.  V.  3.  13.  15 :  D.  v.  3.  42.)  The  jurists  had  been  divided  on  the 
point  whether  in  a  petitio  hereditatis  cognizance  could  be  taken  of  dolzis 
malus  without  an  exceptio.  Justinian  decided  that  it  could,  the  action 
being  treated  as  one  bonce  fidei. 

Actiones  arbitrarice  are  treated  of  in  paragr.  31. 

An  action  prcescriptis  verbis,  otherwise  in  factum  prcescriptis  verbis,  or 
civilis  in  factum,  was,  as  we  have  elsew^here  said,  an  action  in  which 
at  the  head  of  the  formula  were  placed  words  stating  the  facts  giving 
rise  to  a  contract  which  did  not  come  under  any  of  the  heads  of  con- 
tracts bearing  a  particular  name.  Of  these  actions,  which  were  always 
bonO!  fidei  and  in  jus  concepts,  the  two  mentioned  in  the  text  are  only 
examples.  In  the  contract  permutatio,  each  party  made  a  contract  re, 
i.e.  by  depositing  the  thing  bartered  with  the  other ;  but  the  thing- 
given  was  not  given  as  a  mutuwm,  a  commodatum,  a  depositum,  or  a. 
pignus,  and  therefore  the  circumstances  had  to  be  stated  specially. 
The  action  de  cestimato  was  given  when  a  thing  was  entrusted  to 
another  to  sell  for  a  certain  sum ;  the  agent  being  permitted  to  retain 
all  he  received  above  that  given,  and  to  give  back  the  thing  if  he 
could  not  obtain  the  price  fixed.  This  was  not  precisely  a  locatio,  a 
societas,  or  a  mandatum,  and  therefore  the  a.ction  was  given  in  the 
form  of  one  prcescriptis  verbis.     (See  Bk.  iii.  Tit.  13.  2.) 

29.  Fuerat  antea  et  rei  uxoriae  actio  29.  Formerly,   the   action   rei  uxoricb 

una  ex  bonse   fidei  judiciis.     Sed  cum  was  included   among  the   actions   boius 

pleniorem    esse   ex   stipulatu    actionem  jidei ;  but   finding-  the  action   ea-  sUiyu- 

invenientes,  omne  jus  quod  res  uxoria  latu  to  be  more  advantaget)us,  we  have, 

34 
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ante  habebat,  cum  multis  divisionibus  while  establishing  many  distinctions, 
in  actionem  ex  stipulatu  quae  de  dotibus  ti-ansfen-ed  to  the  action  ex  stipulatti, 
exigendis  proponitur,  transtulimus  :  when  given  for  the  rocoveiy  of  marriage 
merito  rei  uxorise  actione  sublata,  ex  portions,  all  the  effects  before  attaching 
stipulatu  quae  pro  ea  introducta  est,  to  the  action  rei  uxoriw;  the  actio  rei 
naturam  bonse  fidei  judicii  tantum  in  Mxomt;  being  then  reasonably  done  away 
exactione  dotis  meruit,  ut  bonse  lidei  with,  the  action  ex  stipulatu,  by  which 
sit ;  sed  et  tacitam  ei  dedimus  hypothe-  it  is  replaced,  naturally  assumed  the 
cam.  Prseferri  autem  aliis  creditoi-ibus  chai-acter  of  an  action  boncB  fidei,  but 
in  hypothecis  tunc  censuimus,  cum  ipsa  assumed  it  only  when  brought  for  the 
nmlier  de  dote  sua  experiatur,  cujus  recovery  of  a  marriage  portion.  We 
solius  providentia  hoc  induximus.  have   also  given   the   wife   an    implied 

mortgage,  but  when  we  prefer  her  to 
mortgagees,  we  do  so  only  whenever  she 
hei'self  sues  for  her  mandage  portion. 
For  it  is  to  her  personally  that  we  grant 
the  privilege. 
D.  iv.  5.  8  ;  C.  v.  13 ;  C.  viii.  18,  12.  1. 

In  order  to  enforce  the  restitution  of  a  marriage  portion,  the  actio 
rei  uxorioe  was  given  ;  but  sometimes  the  wife  or  other  person  entitled, 
not  content  with  the  remedy,  stipulated  with  the  husband  for  the 
restitution,  and  thus  secured  the  power  of  bringing  an  action  ex 
stipulatu. 

In  the  actio  rei  uxorim,  which  was  an  action  honce  fidei,  the  husband 
could,  for  different  reasons,  make  certain  deductions  in  his  restitution 
of  the  dos.  He  had  three  years  in  which  to  make  restitution  of  all 
things,  qucB  nuiaero,  pondere,  mensurave  constant ;  he  could  oppose  to 
the  action  the  beneflcium  competentice,  that  is,  he  was  only  condemned 
to  pay  quantum  facere  potest ;  and  he  could  deduct  the  useful  as  well 
as  the  necessary  expenses  he  had  incurred  in  managing  the  dotal 
property.  (See  paragr.  37.)  The  wife  could  not  transmit  the  action 
to  her  heirs,  and  if  her  husband  was  deceased,  and  she  had  benefited 
by  his  testament,  she  could  not  both  accept  the  gift  under  the  testa- 
ment, and  also  ask  for  the  restitution  of  her  portion,  but  was  obliged 
to  abandon  either  the  one  advantage  or  the  other.     (Ulp.  Reg.  6.) 

None  of  these  drawbacks  attended  the  action  ex  stipulatu.  There 
could  be  no  deductions,  no  delay  in  payment,  no  regard  to  the  hus- 
band's power  to  pay.  The  action  passed  to  the  heirs  of  the  wife,  and 
she  could  take,  in  addition,  anything  given  her  by  her  .husband's  testa- 
ment. 

Justinian  united  the  'two  actions  into  one.  However  the  dos  might 
have  been  given,  and  whether  there  had  really  been  any  stipulation  to 
restore  it,  a  tacita  stipulatio  was,  in  every  case,  to  be  supposed.  The 
actio  rei  uxorim  was  to  be  abolished,  and  all  actions  for  the  restitution 
of  a  marriage  portion  to  be  brought  ex  stipulatu.  But  then,  this  action 
was  treated,  as  one  honcB  fidei,  and  produced  most  of  the  advantages 
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which  the  husband  had  enjoyed  under  the  actio  rei  uxoricc.  He  had 
a  year  in  which  to  restore  all  moveables ;  he  could  claim  the  benefidum 
coyapetentiai,  and  might  deduct  the  necessary  expenses  he  had  h>eon  put 
to.  (See  paragr.  37.)  Lastly,  in  order  to  make  the  position  of  the 
wife  more  secure,  Justinian  gave  her  an  implied  mortgage  on  the 
effects  of  her  husband,  taking  priority  over  all  other  incumbrances — a 
privilege,  however,  personal  to  herself.     (C.  iv.  13.) 


30.  In  bonse  fidei  autem  j  udiciis  libera 
potestas  permitti  videtur  judici  ex  bono 
et  agquo  asstimandi,  quantum  actori  res- 
stitui  debeat :  in  quo  et  illud  continetur 
ut  si  quid  invicem  prajstare  actorem 
oporteat,  eo  compensato  in  reliquum  is 
cum  quo  actum  est,  debeat  condemnai-i. 
Sed  et  in  strictis  j  udiciis  ex  rescnpto 
divi  Marci,  opposita  doli  mali  excep- 
tione  compensatio  inducebatur.  Sed 
nosti'a  constitutio  eas  compensationes 
qufe  jure  aperto  nituntur,  latius  inti-o- 
duxit,  ut  actiones  ipso  jui-e  minuant,  sive 
in  rem  sive  in  personam,  sive  alias  quas- 
cumque  :  excepta  sola  depositi  actione, 
cui  aliquid  compensationis  nomine  op- 
poni  satis  impium  esse  credidimus,  ne 
sub  praetextu  compensationis  deposita- 
rum  rerum  quis  exactione  defraudetur. 


Gai.  iv.  61 ;  C.  iv.  31.  14, 


30.  In  all  actions  hovCB  fidei  full  power 
is  given  to  the  judge  to  determine,  ao 
cording  to  the  rules  of  equity,  how  much 
ought  to  be  I'estored  to  the  plaintiff; 
whence  it  follows  that  when  the  plaintiff 
also  is  found  to  be  indebted  to  the  de- 
fendant, the  debtor  ought  to  be  allowed 
to  set  off  the  sum  due  to  him,  and  to  be 
condemned  only  to  pay  the  difference. 
Even  in  actions  strictijwis,  a  resci-ipt 
of  the  Emperor  Marcus  permitted  a  set- 
off to  be  claimed,  by  ojiposing  the  ex- 
ception of  fraud  ;  but  our  constitution, 
when  the  debt  due  to  the  defendant  is 
evident,  has  given  a  greater  latitude  to 
claims  of  set-off;  for  now  actions,  real 
or  personal,  or  of  whatever  Idnd,  are 
ipso  jure  reduced  by  the  claim,  with  the 
exception  only  of  the  action  of  deposit, 
against  which  we  have  not  judged  it 
pi'oper  to  permit  any  claim  of  set-off  to 
be  made,  lest  under  this  pretence  any 
one  should  be  fraudulently  prevented 
from  recovering  the  thing  deposited. 

pr.  and  1  ;  C.  iv.  34.  11. 


The  subject  of  compensatio  will  be  treated  of  more  fully  under 
paragr.  39. 


31.  Praiterea  quasdam  actiones  arbiti-a- 
rias.  id  est,  ex  arbitrio  judicis  pendentes, 
appellamus  :  in  quibus,  nisi  arbitrio  ju- 
dicis is  cum  quo  agitur  actori  satisfaciat, 
veluti  rem  restituat,  vel  exhibeat,  vel 
solvat,  vel  ex  noxali  causa  servum  dedat, 
condemnari  debeat.  Sed  istae  actiones 
tarn  in  i-em  quam  in  personam  inveniun- 
tur :  in  i-em,  veluti  Publiciana,  Serviana 
de  i-ebus  coloni,  quasi  Serviana  quae 
etiam  hypottiecaria  vocatur ;  in  perso- 
nam, veluti  quibus  de  eo  agitur  quod 
aut  metus  causa  aut  dolo  malo  factum 
est,  item  cam  id   quod  certo  loco  pro- 


31.  Some  actions,  again,  are  called 
arbitrary,  as  depending  upon  the  arbi- 
trium  of  the  judge.  In  these,  if  the 
defendant  does  not,  on  the  order  of  the 
judge,  give  the  satisfaction  awai-ded  by 
the  judge,  and  either  restore,  exhibit, 
or  pay  the  thing,  or  give  up  a  slave 
that  has  committed  an  injury,  he  ought 
to  be  condemned.  Of  these  arbitrary 
actions  some  ai-e  real  and  some  pei-sonal : 
i-eal,  as  the  actions  Piihlidana,  Serviana, 
and  quasiServiana,  also  called  J/ypothe- 
caria;  personal,  as  those  by  which  a 
suit  is  commenced  on  account  of  some- 
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missum  est  petitur ;  ad  exhibendum  thing  done  through  fear  or  fraud,  and 
quoque  actio  ex  arbitrio  judicis  pendet.  that  for  which  something  was  promised 
In  his  enim  actionibus  et  ceteris  simili-  to  be  paid  at  a  particular  place ;  the 
lius  permittitur  judici  ex  bono  et  sequo,  action  ad  exliibendum  also  depends  on 
secundum  cujusquerei  de  qua  actum  est  the  arbitrium  of  the  judge:  in  these 
naturam,  aestimare  quemadmodum  ac-  actions,  and  others  of  a  like  nature,  the 
tori  satisfieri  oporteat.  judge  may  determine,  according  to  the 

principles  of  equity  and  the  circumstan- 
ces of  the  particular  case,  the  satisfac- 
tion which  the  plaintiff  ought  to  receive. 

D.  vi.  1.  68  ;  D.  iv.  2.  14.  4  ;  D.  xiii.  4.  4.  1 ;  D.  x.  4.  3.  9  ;  D.  xx.  1.  16.  3 ; 

D.  iv.  3.  1.8. 

In  the  aetiones  arbitrariw  the  jwdge  was  instructed  only  to  condemn 
the  defendant  in  a  sum  of  money,  if  he  did  not  satisfy  the  demand  of 
the  plaintiff,  supposing  that  demand  was  well-founded.  When,  there- 
fore the  judge  had  ascertained  the  validity  of  the  plaintiff's  claim,  he 
issued  an  order  {arhitrium)  to  the  defendant,  and  at  the  same  time  con- 
demned him  to  pay,  in  case  of  his  refusal,  a  sum  proportionate  to  the 
value  of  what  was  claimed,  quanti  ea  res  erit.  This  was  fixed,  if  the 
defendant,  when  ordered  to  restore  a  thing,  falsely  stated  that  he  had 
not  the  thing  in  his  possession,  by  the  plaintiff  himself,  who  stated  on 
his  oath  (D.  xii.  8.  5)  the  amount  he  considered  fairly  due  to  him  as 
compensation ;  otherwise  the  judex  fixed  the  amount  according  to  the 
circumstances  of  the  case.  Probably,  though  this  is  a  point  on  which 
there  is  a  divergence  of  opinion,  the  manus  militaris  was  employed,  by 
the  direction  of  the  judge,  to  put  the  plaintiff  in  possession,  when  the 
defendant  falsely  stated  that  it  was  not  in  his  possession,  or  when  the 
defendant,  after  being  condemned,  would  neither  pay  the  amount  fixed 
nor  restore  the  thing.     (D.  vi.  1.  68.) 

Actions  in  rem  were  enforced  by  being  made  arbitraricB,  and  all 
actions  in  rem  were  so  enforced.  (See  Tit.  17.  2.)  In  real  actions  the 
satisfaction  ordered  by  the  judge  was  to  restore  the  thing.  In  the 
actio  Peruana  and  quasi- /Serviana,  the  arbitrium  was  alternative,  and 
the  defendant  was  ordered  either  to  give  up  the  thing  pledged,  or  to 
pay  the  debt.  (D.  xx.  1.  16.  3.)  It  is  to  this  case  that  the  words 
'  vel  solvat'  in  the  text  refer.  When  the  thing  claimed  was  restored, 
the  condemnatio  might  still  be  made  available  for  the  fructus.  (D.  vi. 
1.  68.)  Among  persoiial  actions,  those  quod  metus  causa,  de  dolo  malo, 
and  ad  exhibendum  were  arbitrarics,  because  they  were  brought  vir- 
tually to  have  something  restored  or  exhibited.  The  action  de  eo 
quod  certo  loco  promissum  est  was  made  arbitraria,  for  the  peculiar  reason 
mentioned  below. 

With  respect  to  the  actio  quod  metus  causa,  see  paragr.  25  and  27. 
The  actio  de  dolo  malo  was  given  to  avoid  the  consequences  of  a  dolus 
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malus,  but  only  when  there  was  no  other  means  of  avoiding  them  (D. 
iv.  3.  1,  2) ;  it  was  in  simplum ;  it  subjected  the  defendant,  if  con- 
demned, to  infamy,  and  had  to  be  brought  within  a  year.    (D.  iv.  3.  29.) 

As  will  be  found  from  Tit,  12.  2,  in  every  action  the  defendant  was 
to  be  absolved  if,  before  sentence  was  given,  he  satisfied  the  demand.^ 
of  the  plaintiff. 

Cum  id  gtwd  certo  loco  promissum  est  petitur.  When  a  contract  was 
made  in  which  it  was  agreed  that  payment  should  be  made  at  a  par- 
ticular place,  the  creditor  could  not  demand  payment  anywhere  else. 
If  he  did,  he  asked  for  more  than  was  his  due,  and  was  subject  to  the 
consequences  of  a  pluris-petitio.  (See  paragr.  33.)  Supposing,  indeed, 
the  action  brought  on  the  obligation  was  one  honoe  fidei,  or  had  an  in- 
tentio  incerta,  as  being  for  an  undetermined  object,  then,  as  the  judge 
would  take  into  account  all  the  circumstances  of  the  case,  and  allow 
the  defendant  the  benefit  of  whatever  difference  being  sued  in  a 
wrong  place  could  be  supposed  to  make  to  him,  the  consequence  of 
this  pluris-petitio  would  be  immaterial.  But  if  the  action  was  stricti 
juris  and  for  a  thing  certain,  the  plaintiff  could  not  have  brought  it 
elsewhere  than  in  the  place  named  without  incurring  the  consequences 
of  a  plus-petitio,  had  not  the  praetor  come  to  his  relief  and  given  him 
the  actio  arUtraria  mentioned  in  the  text.  By  this  action  the  .creditor 
was  allowed  to  sue  in  the  wrong  place,  but  the  praetor  compensated  the 
debtor  by  giving  him  an  advantage.  The  action  was  made  arbitraria, 
and  the  debtor  was  ordered  to  pay  what  the  creditor  claimed,  or  to  give 
security  that  it  would  be  paid  in  the  place  where  due.  If  he  did  not 
do  this,  then  in  the  condemnatio  the  judex  fixed  an  amount  in  which 
the  advantage  it  might  have  been  to  the  debtor  to  have  paid  in  the 
particular  place  was  taken  into  consideration,  (See  paragr.  33.)  The 
praetor,  however,  perhaps  only  allowed  the  creditor  to  take  advantage 
of  this  action  if  the  defendant  absented  himself  from  the  place  where 
the  payment  ought  to  have  been  made  (D.  xiii.  4.  1),  and  then  the 
creditor  could  bring  this  action  either  at  Rome  or  in  any  place  where 
the  defendant  had  a  domicile,  or  in  any  place  where  the  defendant 
consented  to  appear.     (D.  v.  1,  19.  4.) 

32.  Curare  autem  debet  judex  ut  32.  A  judge  ought,  as  imicli  as  possible, 
« mnimodo,  quantum  possibile  ei  sit,  to  take  care  that  his  sentence  a^vards  a 
cei'tse  pecuniae  vel  I'ei  sententiam  ferat,  thing-  or  sum  certain,  even  though  the 
etiam  si  de  incerta  quantitate  apud  eum  demand  on  which  he  pronounces  may 
actum  est.  have  been  for  an  uncertain  quantity. 

Gai.  iv.  48.  52 ;  C.  vii.  4.  17. 

CertoB  pecunice  vel  rei.  Before  the  formulary  system  the  judgment 
might  be  either  to  give  a  thing  or  to  pay  a  sum  of  money.  Under  the 
formulary  system  the  condemnatio  was  always  to  pay  a  sum  of  money. 
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Under  the  system  of  judicia  extraordinaria  a  return  was  made  to  the 
old  law,  and  the  condemnatio  might  be  not  only  for  a  certain  sum  of 
money,  but  also  for  any  other  definite  thing,  that  thus  the  object  of  the 
demand  might  be  directly  obtained. 

The  condemnatio  was  always  certain,  even  if  the  action  was  brought 
for  a  sum  or  thing  uncertain ;  the  nature  of  the  action  might,  indeed, 
be  such  as  to  give  the  defendant  the  choice  of  two  alternatives,  and 
the  condemnatio  would,  of  course,  correspond;  but  even  then  the  con- 
demnation cannot  properly  be  said  to  have  been  uncertain,  as  it  com- 
pelled the  defendant  to  choose  between  two  definite  things. 


33.  Si  qtiis  agens  in  intentione  sua 
plus  complexus  t'uerit  quam  ad  eum  per- 
tineret,  causa  cadebat,  id  est  rem  amitte- 
bat ;  nee  facile  in  integrum  a  praitore 
restituebatiir,  nisi  minor  ei'at  viginti 
quinque  annis  :  huic  enim,  sicut  in  aliis 
causis  causa  cognita  succurrebatui-,  si 
lapsus  juventute  fuerat,  ita  'et  in  hac 
causa  succurri  solitum  erat.  Sane,  si 
tarn  magna  causa  justi  erroris  intervenie- 
bat,  ut  etiam  constantissimus  quisqiie 
labi  posset,  etiam  majori  viginti  quinque 
annis  succurrebatur  :  veluti,  si  quis 
totum  legatum  petievit,  post  deinde  pro- 
lati  fuerint  codicilli  quibus  aut  pars 
legati  adempta  sit,  aut  quibusdam  aliis 
legata  data  sint,  qute  efficiebant  ut  plus 
petiisse  videretur  petitor  quam  dodran- 
tem,  atque  ideo  lege  Falcidia  legata 
minuebantur.  Plus  autem  quatuor  mo- 
dis  petitur,  re,  tempore,  loco,  causa  ;  re, 
veluti  si  quis  pro  decern  aureis  qui  ei 
debebantur,  viginti  petierit ;  aut  si  is 
cujus  ex  parte  res  est,  totam  earn  vel 
majore  ex  parte  suam  esse  intenderit; 
tempore,  veluti  si  quis  ante  diem  vel 
ante  conditionem  petierit :  qua  ratione 
enim  qui  tardius  solvit  quam  solvere  de- 
beret,  minus  solvere  intelligitur,  eadem 
ratione  qui  prsemature  petit,  plus  petere 
videtur.  Loco  plus  petitur,  veluti  cum 
quis  id  quod  certo  loco  sibi  stipidatus 
est,  alio  loco  petit  sine  commemoratione 
illius  loci  in  quo  sibi  dari  stipulatus 
fuerit :  ves-bi  gratia,  si  is  qui  ita  stipula- 
tus fuerit,  Ephesi  dare  spondes  ?  Romse 
pure  intendat  sibi  dare  oportere.  Ideo 
autem  plus  petere  intelligitur,  quia 
utilitatem  quam  habuit  promissor  si 
Epliesi  solveret,  adimit  ei  pura  inten- 


33.  Formerly,  if  a  plaintiff  claimed  in 
his  inte/dio  more  than  his  due,  he  failed 
in  his  action,  that  is,  he  lost  the  thing 
owing  to  him,  nor  was  it  easy  for  him  to 
get  reinstated  by  the  prsetoi*  unless  he 
was  under  the  age  of  twenty-five  years, 
for  in  this,  as  well  as  in  other  cases,  it 
was  usual  to  aid  the  plaintiff  if  it  ap- 
peared that  he  had  made  an  error  owing 
to  his  youth.  If,  however,  the  reasons 
which  betrayed  him  into  the  mistake 
were  such  as  might  have  misled  the 
most  careful  man,  rehef  was  given  even 
to  persons  of  full  age.  For  example,  if 
a  legatee  had  demanded  his  whole 
legacy,  and  codicils  were  afterwai'ds  pro- 
duced by  which  a  part  of  it  was  taken 
away,  or  new  legacies  given  to  other 
persons,  so  that,  the  legacies  being  re- 
duced by  the  lex  Falcidia,  the  plain tiflf 
appeared  to  have  demanded  more  than 
three-fourths.  A  man  may  demand  more 
than  what  is  due  to  him  in  foui*  ways — 
in  respect  to  the  thing,  to  the  time,  to 
the  place,  and  to  the  cause.  In  i-espect 
to  the  thing,  as  when  the  plaintiff,  instead 
of  ten  aurei.  which  are  due  to  him,  de- 
mands twenty ;  or  if,  although  owner  of 
but  part  of  some  particular  thing,  he 
claims  the  whole,  or  a  greater  share  than 
he  is  entitled  to.  In  respect  to  time,  as 
when  the  plaintiff  makes  his  demand  be- 
fore the  day  of  payment,  or  before  the 
time  of  the  performance  of  a  condition ; 
for  just  as  he  who  does  not  pay  so  soon 
as  he  ought  is  held  to  pay  less  than  he 
ought,  so  whoever  makes  his  demand 
prematurely,  demands  more  than  hi.s 
due.  In  respect  to  place,  as  when  any 
person  demands  that  something  stipu- 
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tione.  Propter  qiiani  caiisam  alio  loco 
peienti  arbiti-aria  actio  proponitvir,  in 
qua  scilicet  ratio  hal)etur  ntilitatis  quse 
proraissori  competitui-a  fuisset,  si  illo 
loco  solveret:  (luae  utilitas  jjleruinque  in 
niercibus  maxima  invenitur,  veluti  vino, 
oleo,  frumento,  quse.  per  singulas  re- 
giones  diversa  habent  pretia ;  sed  et  pe- 
cuniae numeratse  non  in  omnibus  region- 
ibus  sub  iisdem  usuris  foenerantur.  Si 
quis  tamen  Ephesi  petat,  id  est,  eo  loco 
petat  quo  ut  sibi  detur  stipulatus  est, 
pura  actione  recte  agit ;  idque  etiam 
prsetor  monstrat,  scilicet  quia  utilitas 
solvendi  salva  est  promissoi'i.  Huic 
autem  qui  loco  plus  petere  intelligitur, 
proximus  est  is  qui  causa  plus  petit :  ut 
ecce,  si  quis  ita  a  te  stipuletur,  hominem 
Sticlium  aut  decem  aureos  dare  spondes  'i 
deinde  alterutrum  petat,  veluti  homi- 
nem tantum  aut  decem  aui-eos  tantum. 
Ideo  aiitem  plus  petere  intelligitur,  quia 
in  eo  genere  stipulationis  promissoris 
est  electio,  utrum  pecuniam  an  hominem 
solvere  malit ;  qui  igitui-  pecuniam  tan- 
tum vel  hominem  tantum  sibi  dari  opoi'- 
tere  inteudit,  eripit  electionem  adversa- 
rio,  et  eo  modo  suam  quidem  condition- 
em  meliorem  facit,  adversarii  vero  sui 
deteriorem  :  qua  de  causa  talis  in  ea  re 
prodita  est  actio,  ut  quis  intendat  hom- 
inem^ Sticlium  aut  aureos  decem  sibi  dari 
oportere,  id  est,  ut  eodem  modo  peteret 
quo  stipulatus  est.  Prfeterea,  si  quis 
generaliter  hominem  stipulatus  sit,  et 
specialiter  Stichum  petat,  aut  generaliter 
vinum  stipulatus  specialiter  Campanum 
petat,  aut  generaliter  purpuram  stipula- 
tus sit,  deinde  specialiter  Tyriam  petat, 
plus  petere  intelligitur ;  quia  electionem 
adversario  tollit,  cui  stipulationis  jure 
liberum  fuit  aliud  solvere  qiiam  quod 
peteretur.  Quin  etiam,  licet  vilissimum 
sit  quod  quis  petat,  nihilominus  plus  pe- 
tere intelligitur ;  quia  ssepe  accidit  ut 
promissori  facilius  sit  illud  solvere, 
quod  majoris  pretii  est.  Sed  haec  qui- 
dem antea  in  usu  fuerant.  Postea  au- 
tem lex  Zenoniana  et  nostra  rem  coer- 
cuit ;  et  si  quidem  tempore  plus  fuerit 
petitum,  quid  statui  oportet,  Zenonis 
divse  memorise  loquitur  constitutio.  Sin 
autem  quantitate  vel  alio  modo  plus 
fuerit  petitum,  omne  si  quod  forte  dam- 


lated  to  be  delivered  at  a  jiarticular 
place,  should  be  delivered  at  Home  other 
place,  without  noti<;ing  the  jilace  tixetl 
by  the  stipulation  ;  foi'  example,  if,  aftej* 
stipidatiug  in  these  words,  *Do  you 
promise  to  give  at  Ephesus?'  anyone 
should  afterwards  bi-irig  an  action  at 
Rome,  merely  stating  that  the  defendant 
ought  to  give.  In  this  case  the  plaintiff 
would  demand  more  than  his  due,  as  he 
would,  by  his  inientio  thus  conceived 
simply,  depiive  the  promissor  of  the 
advantage  he  might  have  by  paying  at 
Ephesus.  And  it  is  thus,  that  an  arbitraiy 
action  is  given  to  a  plaintiff  deman<ling 
payment  in  a  place  different  from  that 
agi'eed  on,  in  which  action  allowance  is 
made  for  the  advantage  which  the  debtor 
might  have  reaped  fi-om  paying  his  flebt 
in  the  place  agreed  on.  This  advantage 
is  generally  found  to  be  most  considei'- 
able  in  the  different  idnds  of  merchan- 
dise, as  in  wine,  oil,  corn,  of  which  the 
price  differs  in  different  places.  Money 
itself,  again,  is  not  lent  everywhere  at 
the  same  interest.  But  if  a  njan  bi-ing 
his  action  at  Ephesus,  that  is,  at  the 
place  fixed  by  the  stipulation,  he  may 
validly  bring  an  action  conceived  simply  ; 
and  this  the  prsetor,  too,  points  out, 
because  all  the  advantage  the  debtor 
will  have  in  paying  at  the  particular 
place  is  secured  to  him.  To  him  who 
demands  more  than  his  due  in  regard  to 
place,  he  approaches  very  nearly  who 
demands  more  than  Tiis  due  in  regard  to 
the  cause ;  as,  for  instance,  if  any  one 
stipulate  thus  with  you,  '  Do  you  promise 
to  give  either  your  slave  Stichus  oi-  ten 
aureif  and  then  demand  either  the  slave 
only,  or  the  money  only.  He  would  in 
this  case  be  held  to  have  demanded 
more  than  his  due,  because  in  such  a 
stipulation  the  promissor  has  the  right 
to  choose  whether  he  will  give  the  slave 
or  the  money.  He,  therefore,  who  claims 
either  the  money  only,  or  the  slave  only, 
takes  away  his  adversary's  powei-  of 
choice,  and  thus  makes  his  own  condition 
better,  and  that  of  his  advei'sary  woi-se. 
An  action,  therefore,  has  been  given  by 
which  in  such  a  case  the  plaintiff  main- 
tains that  either  the  slave  Stichus  ought 
to  be  given  him,  or  the  money,  and  thus 
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num  ex  hac  causa  accident  ei,  contra  makes  a  demand  in  conformity  Math  the 
quein  plus  petitum  fuerit,  commissa  stipulation.  So,  too,  if  a  man  stipulates 
ti-ipli  condemnatione,  sicut  supra  dixi-  generally  that  wine,  or  pui-ple,  or  a  slave 
mus,  puniatur.  \)q  given  him,  and  afterwards  sues  for 

the  wine  of  Campania,  the  purple  of 
Tyre,  or  the  slave  Stichus  in  particular, 
he  is  held  to  demand  more  than  his  due, 
for  he  thus  takes  the  powei*  of  election 
from  his  adversary,  to  whom  it  was  open 
by  the  terms  of  the  stipulation  to  pay 
something  different  from  what  is  de- 
manded. Nay,  even  if  the  thing  ac- 
tually sued  for  is  of  little  or  no  value, 
yet  the  plaintiff  is  held  to  claim  more 
than  his  due,  because  it  is  often  easier 
for  the  debtor  to  pay  a  thing  of  greater 
value.  Such  was  the  law  formely  in 
use.  But  the  severity  of  the  law  on  this 
point  has  been  greatly  restrained  by  the 
constitution  of  the  Emperor  Zeno,  and 
by  our  own.  If  more  than  is  due  is  de- 
manded in  respect  of  time,  the  constitu- 
tion of  Zeno  must  be  applied  ;  if  in  re- 
spect of  quantity,  or  in  any  other  way, 
then,  as  we  have  said  above,  the  plain- 
tiff is  to  be  condemned  in  a  sum  triple 
the  amount  of  any  loss  sustained  by  the 
defendant. 

Gai.  iv.  53  ;  D.  iv.  4.  1.  1 ;  D.  iv.  4.  7.  4  ;  D.  iv.  6.  1.  1 ;  D.  xiii.  4  and  foil. ;  C.  iii. 

10.  1,  2. 

Under  the  system  of  fwmulcB,  a  plus-petitio  or  pluris-petitio  had  the 
effect  of  making  the  plaintiff  fail  entirely  in  an  actio  stricti  juris,  when 
the  error  was  in  the  intentio,  and  the  intentio  was  for  a  thing  certain. 
Supposing  this  were  the  case,  as  the  formula  would  run  si  paret  decern 
nummos,  etc.,  condemna,  si  non  absolve,  then,  if  the  defendant  owed  only 
nine  nummi,  he  did  not  owe  ten,  and  so  the  judex  could  not  condemn  him. 
The  plaintiff  failed,  and  having  once  come  in  jvdicio,  the  litis  contesta- 
tio  operated  as  a  novation  of  the  cause  of  action  (see  Bk.  iii.  Tit.  29), 
and  his  original  claim  being  thus  cut  away,  he  was  left  entirely  with- 
out remedy,  and  could  take  no  further  proceedings  to  enfore  his  demand. 

Of  course,  if  the  demand  was  for  a  thing  uncertain,  there  could  be 
no  plus-petitio.  If  there  were  an  error  in  the  demonstratio,  the  plaintiff 
was  not  at  all  prejudiced.  If  there  were  a  mistake  in  the  condemnation 
making  it  more  unfavorable  to  the  defendant  than  it  ought  to  have 
been,  it  was  the  defendant  who  would  be  prejudiced  ;  but  the  prtetor 
would  grant  a  new  formula,  and  so  rectify  the  mistake.  (See  Gai.  iv. 
53-60,  reading  in  57,  sed  {reus  cum)  iniquam  formulara  acceperit.) 

Under  the  system  of  the  judicia  extraordinaria  a  plus-petitio  would 
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mean  any  claim  in  excess  contained  in  the  libellus  conventionis.  The 
text  informs  us  of  the  mode  in  which  such  a  mistake  or  misstatement 
was  punished  when  the  plm-peiUio  was  not  one  tempore.  If  tlie  plun- 
petUio  was  tempore,  i.e.  if  the  plaintiff  sued  before  the  proper  time,  he 
was  condemned  by  the  constitution  of  Zeno  (C.  iii.  10. 1)  to  wait  douVjle 
the  time  he  ouglit  originally  to  have  waited,  and  to  reinil>urse  the 
defendant  all  expenses  he  might  have  been  put  to  by  the  action  improp- 
erly brought. 

Sicut  supra  diximus  refers  to  the  case  of  the  damnum  being  the  exac- 
tion of  a  larger  fee  by  the  executor,  as  mentioned  in  paragr.  24. 


34.  Si  minus  in  intentione  complexus 
fueiit  actor  quam  ad  euni  pei-tineret, 
veluti  si,  cum  ei  decern  deberentur,  quin- 
que  sibi  dari  oportere  intenderit ;  aut  si, 
cum  totus  fundus  ejus  esset,  partem 
dimidiam  suam  esse  petierit,  sine  peri- 
culo  agit.  In  reliquum  enim  nihilominus 
judex  adversarium  in  eodem  judicio  con- 
demnat,  ex  constitutione  divse  memoriae 
Zenonis. 

Gai.  iv.  56 ; 


34.  If  a  plaintiff  includes  less  in  his 
intentio  than  he  has  a  claim  to,  demand- 
ing, for  instance,  only  five  aurei  when 
ten  are  due,  or  the  half  of  an  estate, 
when  the  whole  belongs  to  him,  he  runs 
no  risk,  for  the  judge  may,  by  the  con- 
stitution of  Zeno,  of  glorious  memoiy, 
condemn  in  the  same  action  the  advei-se 
party  to  pay  the  remainder  of  what  is 
due  to  the  plaintiff. 

C.  iii.  10.  1.  3. 


Under  the  praetorian  system,  a  plaintiff  who  claimed  a  less  amount 
than  was  really  due  to  him,  coiild  bring  another  action  for  the  surplus 
if  he  waited  until  another  praetor  came  into  ofSce.  (Gai.  iv.  56.)  Zeno 
allowed  the  judex  to  add  the  surplus  in  condemning  the  defendant. 


35.  Si  quis  aliud  j)ro  alio  intenderit, 
nihil  eum  periclitaii  placet ;  sed  in  eodem 
judicio,  cognita  veritate,  errorem  suum 
cori'igere  ei  permittimus :  veluti,  si  is 
qui  hominem  Stichum  petere  deberet, 
Erotem  petierit ;  aut  si  quis  ex  testa- 
mento  sibi  dari  oportere  intenderit,  quod 
ex  stipulatu  debetur. 

Gai.  i 


35.  When  a  plaintiff  demands  one 
thing  instead  of  another,  he  incurs  no 
risk.  For  if  he  discovers  the  truth,  he 
is  allowed  to  correct  his  mistake  in  the 
same  action  :  as  if  he  should  demand  the 
slave  Eros  instead  of  Stichus,  or  should 
claim  as  due  by  virtue  of  a  testament, 
what  is  really  due  upon  a  stipulation. 
i.  55. 


In  the  time  of  Gains,  a  plaintiff  who  demanded  one  thing  instead  of 
another,  lost  the  action,  but  could  recover  the  thing  really  due  in  a  sub- 
sequent action.  Justinian  permitted  the  mistake  to  be  retrieved  in  the 
same  action,  as  the  text  informs  us. 


3(5.  Sunt  prsBterea  quiedam  actiones 
quibus  non  solidum  quod  nobis  debetur, 
pei'sequimiir,  sed  modo  solidum  conse- 
quimur,  modo  minus,  ut  ecce,  si  in  pecu- 
lium  filii  servive  agamus  :  nam  si  non 
minus  in  peculio  sit  quam  persequimur. 


36.  There  are,  again,  certain  actions 
by  which  w^e  do  not  always  su.-  for  the 
whole  of  what  is  due  to  us,  but  some- 
times for  the  whole,  sometimes  foi-  less. 
For  example,  when  a  suit  is  brought  so 
as  to  form  a  claim  against  the  ■peciihum 
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in  solidum  dominus  paterve  condemna- 
tur :  si  vero  minus  inveniatur,  eatenus 
condemnat  judex,  quatenus  in  peculio 
sit.  Quemadmodum  autem  peculiuni 
intelligi  debeat,  suo  oi-dine  proponemus. 


of  a  son  or  a  slave,  tlien  if  the  peculhim 
is  suflicient  to  answer  the  demand,  the 
father  or  master  is  condemned  to  pay 
the  whole  debt ;  but  if  the  pecuUum  is 
not  sufficient,  he  is  condemned  to  pay- 
only  to  the  extent  of  the  peculimn.  We 
will  hereafter  explain,  in  its  proper 
place,  how  the  peculium  is  to  be  esti- 
mated. 


C.  iv.  26.  12. 


We  here  enter  on  another  division  of  actions,  according  to  which 
actions,  by  which  the  whole  of  what  was  due  was  obtained,  are  distin- 
guished from  those  by  which  sometimes  the  whole,  sometimes  less  than 
the  whole,  of  what  was  due  was  obtained. 


37.  Item,  si  de  dote  judicio  mulier 
agat,  placet  eatenus  maritum  condemnari 
debere  quatenus  facere  possit,  id  est, 
quatenus  facultates  ejus  patiuiitiu-:  ita- 
que,  si  dotis  quantitati  concurrant  facul- 
tates ejus,  in  solidum  damnatur ;  si 
minus,  in  tantum  quantum  facere  potest. 
I'ropter  retentionem  quoque  dotis  repe- 
titio  minuitur ;  nam  ob  impensas  in  res 
(lotales  factas  maiito  retentio  concessa 
est,  quia  ipso  jure  necessariis  sumptibus 
d(is  minuitur,  sicut  ex  latioribus  Diges- 
torum  hbris  cognoscere  licet. 


87.  Thus,  too,  if  a  wife  brings  an  ac- 
tion for  the  i-estitution  of  her  marriage 
portion,  the  husband  must  be  condemned 
to  pay  only  as  far  as  he  is  able,  i.e.  as 
far  as  his  means  permit.  Therefore,  if 
his  means  admit  of  his  paying  the 
whole  amount  of  the  portion,  he  must  do 
so  ;  if  not,  he  must  pay  as  much  as  it  is 
in  his  power  to  pay.  The  claim  of  a  wife 
for  the  restitution  of  her  marriage  por- 
tion may  also  be  lessened  by  the  husband 
having  a  right  to  i-etain  something,  for 
the  husband  is  pei*mitted  to  retain  a  sum 
equivalent  to  the  expenses  he  has  in- 
curred about  the  things  given,  since  the 
marriage  portion  is  by  law  diminished 
by  the  amount  of  all  necessary  expenses, 
as  may  be  seen  in  fuller  detail  in  the 
Digest. 
D.  xxiv.  3.  12.  14 ;  D.  xxv.  1.  5. 

The  privilege  of  having  the  condemnatio  reduced,  duntaxat  in  id  qua- 
terius  facere  potest,  i.e.  of  being  condemned  only  in  an  amount  which  he 
could  pay  without  being  reduced  to  a  state  of  destitution  (D.  L.  17. 173), 
a  privilege  called  by  the  commentators  the  heneficium  competentice,  was 
accorded  to  the  defendant  in  several  other  cases  besides  those  men- 
tioned in  the  text  and  in  the  next  paragraph  and  in  paragr.  40.  We 
may  instance  the  cases  of  one  brother  sued  by  another,  and  every  case 
arising  between  man  and  wife,  except  claims  grounded  on  delicts.  (D. 
lii.  1.  20.)  This  privilege  was  always  personal,  and  did  not  avail  either 
heirs  or  sureties. 

If  the  debtor  subsequently  had  funds,  he  had  to  pay  what  under  the 
heneficium  competentice  he  left  unpaid.     (C.  v.  18.  8.)     In  calculating  how 
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much  the  debtor  could  pay,  account  was  only  taken  of  what  he  possessed, 
wif.liout  deduction  for  what  he  owed,  except  in  the  one  case  of  the 
doDor,  who  might  deduct  his  debts.     (D.  xlii.  1.  19,  pr.  1.) 

Propter  retentionem  dolis.  The  husband  might  deduct  the  amount  of 
all  necessary  expenses  incurred  in  the  management  of  the  jjroperty 
constituting  the  marriage  portion.  If  the  expenses  had  been  only 
profitably  and  not  necessarily  incurred,  that  is,  were  utiles,  and  not 
necessarice,  Justinian  only  allowed  the  husband  to  bring  an  adw  man- 
dati,  or  an  actio  negotiorum  gestorum,  to  reimburse  himself;  whereas, 
previously,  he  had  been  able  to  deduct  such  expenses  as  well  as  those 
that  were  necessarice.     (D.  L.  16.  79.  1 ;  C.  v.  13.  1.) 

38.  Sed  et  si  quis  cum  pai'ente  suo  38.  If  any  person  sues  his  parent  or 
patronove  agat,  item  si  socius  cum  socio  patron,  or  one  i,)arty  sues  another  in  an 
judicio  societatas  agat,  non  plus  actor  action  of  partnership,  he  cannot  obtain 
consequitur  quam  atlversarius  ejus  fa-  a  greater  sum  than  his  adversary  is  able 
cere  potest.  Idem  est,  si  quis  ex  dona-  to  pay.  It  is  the  same  when  a  donor  is 
tione  sua  couveniatur.  sued  for  his  gift. 

D.  xlii.  1.  16.  19,  pr.  and  1. 

39.  Compensationes  quoque  opposite  89.  When  a  set-off  is  opposed  by  the 
pleriimque  efticiiuit,  ut  minus  quisque  defendant  to  the  demand  of  the  plaintiff, 
consevquatur  quam  ei  debebatur ;  namque  it  generally  happens  that  the  plaintiff 
ex  bono  et  fequo  habita  ratione  ejus,  recovers  less  than  what  he  demands,  for 
quod  invicem  actorem  ex  eadem  causa  the  judge  proceeding  on  equitable  pnn- 
pi'Eestare  opoi'tet,  in  reliquum  eum  cum  ciples,  may  deduct  fi-om  the  demand  of 
quo  actum  est  condemnare,  sicut  jam  the  plaintiff  whatever  he  owes  under  the 
dictum  est.  same  head  to  the  defendant,  and  may 

condemn  the  defendant  to  pay  the  i-e- 
mainder  only,  as  has  been  ab'eady  ob- 
served. 

Gai.  iv.  61. 

If  the  defendant  was  not  only  a  debtor  but  a  creditor  of  the  plain- 
tiff, if  he  had  something  owing  to  him  from  the  plaintiff  as  well  as 
owed  something  to  him,  it  was  evidently  the  most  convenient  w^ay  that 
he  should  be  allowed  to  balance  one  debt  against  the  other  (campensa- 
tio,  pensare  cum),  and  only  account  for  the  surplus,  supposing  a  surplus 
was  still  due  from  him. 

Under  the  praetorian  system,  in  all  actions  honce  fidei,  the  judge,  who 
could  take  all  the  circumstances  of  the  case  into  his  consideration,  set 
off  as  a  matter  of  course  any  debt  due  to  the  defendant  from  the  plain- 
tiff in  consequence  of  the  same  set  of  circumstances  {ex  eadem  causa)  by 
which  the  debt  on  which  the  action  was  brought  became  due.  (Gai. 
iv.  61.)  In  one  case,  however,  viz.  that  of  a  banker  {argentariiis),  a 
much  stricter  system  prevailed.  The  argentarius  could  only  sue  a  cus- 
tomer for  the  sum  due  to  him  after  allowing  for  what  he  owed  to  the 
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customer.  If  he  sued  for  more,  it  was  a  plus-petitio.  (Gai.  iv.  64.) 
The  bonormn  emptor.,  or  purchaser  of  an  insolvent's  estate,  had  also  to 
make  a  deduction  of  what  was  due  to  the  defendant  from  the  insolvent 
when  he  sued  a  debtor  of  the  insolvent.  (Gai.  iv.  65.)  Between  this 
deductio  and  the  compensatio  required  from  the  argentarius  there  were 
some  differences  ;  compensatio  was  only  of  things  of  the  same  kind,  only 
of  debts  due,  and  had  to  be  inserted  in  the  intentio  ;  whereas  the  deduc- 
tio was  of  things  of  different  kinds,  of  debts  not  due  as  well  as  due, 
and  being  inserted  in  the  condemnatio  did  not  expose  the  plaintiff  to 
the  risk  of  plus-petitio.  (Gai.  iv.  66-68.)  In  the  actions  stricti  juris, 
which  arose  from  unilateral,  not  bilateral  contracts,  there  could  be  no 
reciprocal  rights,  as  in  a  bilateral  contract,  giving  the  defendant  a  claim 
ex  eadem  causa.  But  the  rule  grew  up  and  was  confirmed  by  a  rescript 
of  Marcus  Aurelius  (see  paragr.  31),  dolo  facit  qui  petit  qiwd  redditurus 
est.  (D.  xliv.  4.  8.)  If  the  plaintiff  claimed  a  sum  which  directly  he 
had  obtained  he  would  have  to  repay  back  to  the  defendant,  he  was 
guilty  of  a  dolus;  he  had  acted  as  if  he  had  a  right  to  the  money, 
whereas  he  had  not.  Accordingly  the  defendant  could  avail  himself  of 
the  exception  of  dolus.  What  the  effect  of  this  exception  was  is  not 
certain.  Some  think  that  if  the  plaintiff  was  found  to  owe  the  defend- 
ant anything  of  a  similar  kind,  although  ex  dispari  causa,  which  he 
had  not  allowed  for  in  stating  the  amount  of  his  claim,  he  entirely 
failed  in  his  action.  He  did  not  recover  any  surplus  which  might  be 
really  due  to  him.  The  exception  stopped  the  action  altogether.  The 
formula  ran :  Si  in  ea  re  nihil  dolo  malo  Auli  Agerii  factum  sit  tieque  flat 
.  condemna,  si  non  paret,  absolve.  Dolus  malus  did  appear,  and 
all  the  judex  could  do  was  to  absolve  the  defendant.  (Paul.  Sent.  ii. 
5.  3.)  Others  suppose  that  the  defendant  had  to  pay  any  balance  found 
to  be  due  by  him.     (See  Demangeat,  2.  629.) 

But  w^e  must  not  suppose  that  compensatio  was  originally  looked  on 
as  a  means  of  extinguishing  an  obligation.  In  theory  of  law  each 
debt  subsisted  separately.  Certainly  in  the  case  of  the  argentarius  it  is 
hard  to  draw  any  line  between  an  extinction  of  obligation  and  the  way 
in  which  debts  due  to  customers  were  necessarily  deducted ;  but  it  was 
necessary  that  the  debts  due  to  and  from  the  argentarius,  although  ex 
dispari  causa,  should  be  in  eadem  re,  that  is,  should  both  consist,  for 
instance,  of  money  or  wine.  This  was  an  exceptional  case,  and,  gen- 
erally speaking,  the  two  debts  clearly  subsisted  together,  although, 
when  by  submitting  the  facts  to  the  knowledge  of  the  judex  in  the  case  of 
actions  bojicB  fidei,  and  by  the  exceptio  doli  in  the  action  of  law",  the  set-off 
w^as  claimed,  its  effects  were  retroactive,  and  may  be  said  to  have  com- 
menced from  the  moment  when  the  two  debts  first  began  to  exist 
together.     (C.  iv.  31.  4.) 
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Under  Justinian  the  debts  were  held  to  operate  as  mutually  extin- 
guishing each  other  ipso  jure.  When  the  jjarties  came  before  the  jwlex, 
he  ascertained  their  respective  claims  on  each  other,  as  if  there  was, 
on  the  whole,  a  balance  in  favor  of  the  plaintiff,  awarded  the  amount 
to  him.  All  the  old  distinctions  were  done  away,  and  it  no  longer 
made  any  difference  whether  the  two  debts  arose  from  the  same  trans- 
action, or  whether  things  of  the  same  kind  were  payable  (the  words 
ex  eadem  causa  in  the  text  are,  therefore,  under  Justinian's  legislation, 
inaccurate).  But  Justinian  made  it  requisite  that  the  defendant's  claim 
should  be  clearly  well  founded,  and  that  the  amount  should  be  at  once 
ascertainable,  and  not  need  further  inquiry  to  determine  it  {causa 
liquida)  (see  C.  iv.  31.  14.  1),  and  he  would  not  allow  any  set-off  to  an 
actio  depositi.     (See  paragr.  30.) 


40.  Eum  quoque  qui  creditoribus  suis 
bonis  cessit,  si  postea  aliquid  ajcquisierit 
quod  idoneum  emolumentum  habeat,  ex 
integro  in  id  quod  facei"e  potest,  credit- 
ores  cum  eo  experiuntur :  inhumanum 
enim  erat  spoliatum  foi'tunis  suis  in  soli- 
dum  damnari. 


40.  So,  when  a  debtor  who  has  made 
a  cession  of  his  goods  to  his  creditors 
acquires  a  fortune  which  makes  it  worth 
their  while,  the  creditors  may  compel 
him  by  action  to  pay  as  much  as  he  is 
able,  but  not  more,  for  it  would  be  inhu- 
man to  condemn  a  man  to  pay  the  whole 
debt  who  has  already  been  depiived  of 
all  his  property. 
D.  xliii.  3.  4.  6. 


Tit.   VII.     QUOD   CUM   EO  CONTRACTUM  EST,  QUI  IX 
ALIENA   POTESTATE   EST. 


Quia  tamen  snperius  mentionem  ha- 
buimus  de  actione,  qua  in  peculium  filio- 
riunfamilias  servorumve  agitur,  opus  est 
ut  de  hac  actione  et  de  ceteris  quae  eo- 
rumdem  nomine  in  parentes  dominosve- 
dari  solent,  diligentius  admoneamus.  Et 
quia,  sive  cum  servis  negotium  gestum 
sit,  sive  cum  iis  qui  in  potestate  parentis 
sunt,  his  fere  eadem  jura  servantur,  ne 
verbosa  fiat  disputatio,  dirigamus  ser- 
monem  in  personam  servi  dominique, 
idem  intellecturi  de  liberis  quoque  et  pa- 
rentibus  quoi-um  in  potestate  sunt :  nam 
si  quid  in  his  proprie  observatur,  sepa- 
ratim  ostendemus. 


Gat. 


We  have  already  spoken  of  the  action 
which  may  be  brought  relative  to  the 
peculiwa  of  Jiliifamiliai-um  or  of  slaves. 
And  we  must  now  speak  of  it  more  fully, 
and  also  of  all  other  actions  which  may 
be  brought  against  parents  and  mastei-s 
as  representing  children  and  slaves. 
But,  as  the  law  is  almost  the  same, 
whether  the  dealing  is  with  a  slave  or 
with  one  under  the  power  of  a  parent,  to 
avoid  prolixity,  we  will  treat  only  of 
slaves  and  their  masters,  leaving  what 
we  say  of  them  to  be  understood  as  ap- 
plicable also  to  children  and  the  parents, 
under  whose  power  they  are.  For  any- 
thing which  is  peculiar  to  children  and 
parents  we  will  point  out  separately. 
iv.  69. 


By  the  strict  rule  of  the  civil  law,  the  parent  or  master  could  not  be 
bound  or  prejudiced  by  any  act  of  a  child  or  slave.  But  a  sense 
of  equity  gradually  broke  in  upon  this  rule,  and,  in  certain  cases,  the 
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contracts  and  delicts  of  persons  alieni  juris,  came  to  affect  those  in 
whose  power  these  persons  were. 

This  Title  treats  of  the  contracts  of  persons  alieni  juris,  which  were 
considered  to  concern  the  master  or  parent  (1)  whenever  they  were 
made  by  his  order ;  and  (2)  whenever  he  had  profited  by  them. 


1.  Si  igitur  jussu  doniini  cum  servo 
negotium  gestuni  erit,  in  solidum  pi-se- 
tor  adversus  dominum  actionem  pollice- 
tur ;  scilicet  quia  qui  ita  contrahit,  fidem 
domini  sequi  videtur. 


1.  Thvis,  then,  if  any  one  deals  with  a 
slave  acting  under  the  command  of  his 
master,  the  prsetor  will  give  an  action 
against  the  master  for  the  whole  of  what 
is  due  under  the  contract ;  for,  in  this 
case,  the  person  who  contracts  does  so  as 
relying  on  the  faith  of  the  master. 
Gai.  iv.  70. 

The  jussus  domini  extended  to  cases  where  the  m.aster  subsequently 
ratified  the  contract,  the  ratification  being  equivalent  to  a  mandate. 
(D.  XV.  4.  1.  6.) 

If  the  slave  had  been  merely  the  instrument  of  his  master,  if,  for 
instance,  the  master  arranged  that  money  borrowed  for  himself  should 
be  told  out  to  his  slave,  the  praetor  would  give  a  condictio,  not  an  action 
quod  jussu.     (D.  xv.  4.  5,  pr.) 


2.  Eadem  ratione  prfetor  duas  alias  in 
solidum  actiones  poUicetur,  quarum  al- 
tera exercitoria,  altera  institori^a  appella- 
tur.  Exercitoria  tunc  habet  locum,  cum 
quis  servum  suum  magistrum  navi  prse- 
posuerit,  et  quid  cum  eo  ejus  rei  gratia 
cui  prsepositus  erit  contractum  fuerit: 
ideo  autem  exercitoria  vocatur,  quia 
exercitor  appellatur  is  ad  quem  quoti- 
dianus  navis  qufestus  pertinet.  Instito- 
ria  time  locum  habet,  cum  quis  taberase 
forte  aut  ciiilibet  negotiation!  servum 
prsposuerit,  et  quid  cum'  eo  ejus  rei 
causa  cui  propositus  erit  contractum  fu- 
erit :  ideo  autem  institoria  appellatur, 
quia  qui  negotiationibus  prseponuntur, 
institores  vocantur.  Istas  tamen  duas 
actiones  praetor  reddit,  et  si  liberum 
quis  hominem  aut  alienum  servum  navi 
aut  tabernse  aut  cuilibet  negotiation! 
prseposuerit,  scilicet  quia  eadem  sequi- 
tatis  ratio  etiam  eo  casu  interveniebat. 


Gai. 


2.  For  the  same  reason  the  prsetor 
also  gives  two  other  actions  for  the 
whole  sum  due,  the  one  called  the  actio 
exercitona,  the  other  the  actio  institoria. 
The  action  exerdtoria  may  be  brought 
when  a  master  has  made  his  slave  com- 
mander of  a  vessel,  and  a  contract  has 
been  entered  into  with  the  slave  i-elating 
to  the  business  he  has  been  appointed  to 
manage.  This  action  is  named  exercitoria, 
because  he,  to  whom  the  daily  profits 
of  a  ship  belong,  is  said  to  be  an  ex- 
ercitor.  The  action  institoria  may  be 
brought  when  a  master  has  intrusted 
his  slave  with  the  management  of  a 
shop  or  any  particular  business,  and  a 
contract  has  been  made  with  the  slave 
relating  to  the  business  he  has  been  ap- 
pointed to  manage.  This  action  is  called 
itistitoria,  because  persons  to  whom  the 
management  of  a  business  is  intrusted 
are  called  institores.  The  prsetor  like- 
wise permits  these  two  actions  to  be 
brought  if  any  one  commits  to  a  free 
person,  or  to  the  slave  of  another,  the 
management  of  a  ship,  a  warehouse,  or 
any  particular  affair,  as  the  principle  of 
equity  is  the  same, 
iv.  71. 
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Liherum  hominem.  We  have  seen  at  how  late  a  period  of  Roman 
law  it  was  that  one  freeman  could  act  for  another.  (See  Bk.  iii.  Tit. 
26.)  .It  was,  in  fact,  by  extending  these  actions  institoria  and  exercito- 
ria,  so  as  to  embrace  the  case  of  a  mandatary,  that  the  praetor  made 
the  principal  directly  responsible,  and  thus  enabled  him  to  be  really 
represented  by  the  agent.    . 


3.  Introduxit  et  aliam  actionem  prse- 
toi",  quEe  tributoi'ia  vocatur :  namque  si 
servus  in  peculiari  merce  sciente  domino 
negotietur,  et  quid  cnm  eo  ejusrei  caiisa 
contractum  erit,  ita  pi-aetor  jus  dicit,  ut 
quidquid  in  his  mercibus  erit,  quodque 
inde  leceptum  erit,  id'inter  dominum  si 
quid  ei  debetur,  et  ceteros  creditores  pro 
rata  portione  distribuatur.  Et  quia  ipsi 
domino  diatributionem  permittit,  si  quis 
ex  ci-editoribus  qiieratur  quasi  minus  ei 
tributum  sit  quam  oportuerit,  banc  ei 
actionem  accommodat,  quse  tributoria 
appellatur. 


Gai.  iv.  72;  D.  xiv.  4.  1.  ;  D. 


3.  The  prsetor  has  also  introduced 
another  action  called  tributoria;  tor,  if 
a  slave  with  the  knowledge  of  his  master 
trades  with  his  peculium,  and  contracts 
are  made  with  him  in  the  course  of  busi- 
ness, the  praitor  ordains  that  all  the  mer- 
chandise or  money  arising-  from  his  ti-af- 
fic  shall  be  distributed  between  the  mas- 
ter, if  anything  is  due  to  him,  and  the 
rest  of  the  creditors  of  the  slave  in  pro- 
portion to  their  claims.  And  as  the 
niastei-  himself  is  permitted  to  make  the 
distribution,  if  any  creditor  complains 
that  he  has  received  too  small  a  share, 
the  prsetor  will  permit  him  to  bring  the 
actio  tributoria. 

xiv.  4,  5.  11;  D.  xiv.  4.  7.  1,  2. 


The  actio  tributoria  was  only  given  against  the  master  when  there 
was  fraud  (dolus)  in  the  distribution  ;  but  there  would  be  dolus  directly 
the  master  had  notice  that  a  creditor  had  received  nothing,  or  less  than 
his  share.     (D.  xiv.  4.  7.  2,  3.) 


4.  Prseterea  introducta  est  actio  de 
peculio  deque  eo  quod  in  rem  domini 
versum  erit :  ut  quam  vis  sine  voluntate 
domino  negotium  gestum  erit,  tamen 
give  quid  in  rem  ejus  vesrum  fuerit,  id 
totum  praestare  debeat,  sive  quid  non  sit 
in  rem  ejus  versum,  id  eatenus  prsestare 
debeat,  quatenus  j)eculium  patitur.  In 
i"em  autem  domini  versum  intelligitur, 
quidquid  necessario  in  rem  ejus  impen- 
dei'it  servus  :  veluti,  si  mutuatus  pecuni- 
am  creditoribus  ejus  solverit,  aut  asdifi- 
cia  ruentia  fulserit,  aut  familise  frumen- 
tum  emerit,  vel  etiam  fundum  aut  quani- 
libet  aliam  rem  necessaiiam  mercatus 
erit.  Itaque,  si  ex  decem  ut  puta  aureis 
quos  servus  tuus  a  Titio  mutuos  accepit, 
creditori  tuo  quinque  aureos  solverit, 
reliquos  vero  quinque  quolibet  modo 
consumpserit,  pro  quinque  quidera  in 
solidum  damnari  debes  ;  pro  ceteris  vero 


4.  The  prsetor  has  also  introduced  an 
action  relating  at  once  to  a  pecioliiDn, 
and  to  things  by  which  the  master  has 
profited  ;  for  although  the  slave  contracts 
without  the  consent  of  his  master,  yet  the 
master  ought,  if  he  has  jirofited  by  any- 
thing, to  pay  all  up  to  the  amount  of  his 
profit ;  if  he  has  not  received  any  profit, 
he  ought  to  pay  the  aniount  of  the  slave's 
peculium:  Everything  is  undei-stood  as 
profiting  the  master  which  is  laid  out  in 
his  necessary  expenses  by  the  slave  ;  as, 
for  instance,  if  the  slave  borrows  money 
with  which  he  pays  the  debts  of  his  mas- 
ter, repairs  his  buililings  in  danger  of 
falling,  purchases  wheat  for  the  estab- 
lishment, or  land  for  his  master,  or  any 
other  necessary  thing.  Thus  if  your 
slave  borrows  ten  aurei  of  Titius,  pays 
five  to  one  of  your  creditors,  and  spends 
five,  you  would  be  condemned   to  pay 
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quinque,  eatentis  quatenus  in  peculio  sit. 
Ex  quo  scilicet  apparet,  si  toti  decern 
aui-ei  in  rem  tuam  versi  fuerint,  totos 
decern  aureos  Titium  consequi  posse  ; 
licet  enim  una  est  actio  qua  de  peculio 
deque  eo  quod  in  rem  domini  versum  sit 
agitur,  tamen  quas  habet  condeinna- 
tiones.  Itaque  judex  apud  quem  de  ea 
actione  agitur,  ante  dispicere  solet  an  in 
i-em  domini  vevsum  sit ;  nee  aliter  ad 
peculii  sestimationem  transit,  quam  si 
aut  nihil  in  i*em  domini  versum  esse  in- 
telligatur,  aut  non  totum.  Cum  autem 
(juaeritur  quantum  in  peculio  sit,  ante 
deducitur  quidquid  servus  domino,  eive 
qui  in  potestate  ejus  sit  debet,  et  quod 
superest  id  solum  peculium  intelligitur. 
Aliquando  taraen  id  quod  ei  debet  ser- 
vus qui  in  potestate  domini  sit,  non  de- 
ducitur ex  peculio,  veluti  si  is  in  hujus 
ipsius  peculio  sit ;  quod  eo  pertinet,  ut 
si  quid  vicario  suo  servus  debeat,  id  ex 
peculio  ejus  non  deducatur. 


Gai.  iv.  73,  74 ;  D.  xiv.  5. 1 


the  whole  of  the  fii"st  five,  and  so  mucli 
of  the  other  five  as  the  slave's  peculium 
would  cover ;  whence  it  will  appear, 
that  if  all  the  ten  a^irei  had  been  spent 
to  your  profit,  Titius  might  have  re- 
covered the  whole  from  you ;  for  although 
it  is  the  same  action  in  which  the  plain- 
tiff" seeks  to  obtain  the  peculluvi,  and  the 
amount  by  which  the  master  has  profited, 
yet  this  action  contains  two  condemna- 
tions. The  judge  before  whom  the  ac- 
tion is  brought,  first  inquires  whether 
the  master  has  received  any  profit  ;  and 
then,  when  he  has  ascertained  that  no 
part  or  not  the  \vhole  of  the  sum  due 
from  the  slave  has  been  expended  to  the 
pi'ofit  of  the  master,  he  proceeds  to  esti- 
mate the  value  of  the  pecndium,  in  esti- 
mating which,  a  deduction  is  first  made 
of  what  the  slave  owes  his  master,  or 
any  one  under  the  power  of  his  master, 
and  the  remainder  only  is  considered  as 
the  peculium,.  But  it  sometimes  happens, 
that  what  a  slave  owes  to  a  person  in  the 
power  of  his  master  is  not  deducted,  as 
when  he  owes  something  to  a  slave  who 
forms  part  of  his  own  peculium.  For  if 
a  slave  is  indebted  to  his  vicarius,  the 
sum  due  cannot  be  deducted  fi'om  the  pe- 
eidiwtn. 
;  D.  XV.  3.  3.  1 ;  D.  xv.  1.  17. 


This  action  is  generally  called  de  peculio  et  in  rem  verso,  because,  in 
most  cases,  the  judge  had  to  take  notice  of  both  the  profit  derived  by 
the  master  and  of  the  amount  of  the  slave's  peculium.  But  in  some 
cases,  as,  for  instance,  where  the  slave  had  no  peculium,  the  action 
could  be  brought  de  in  rem  verso  only,  and  so  it  would  naturally  be,  if 
it  could  be  shown  that  the  master  had  reaped  all  the  benefit  of  the 
contract.     (See  end  of  next  paragraph.) 

Si  quid  vicario.  The  vicarii  formed  part  of  the  peculium  of  the  ordi- 
nary slave  ;  anything,  therefore,  deducted  from  the  peculium.,  as  owed 
to  the  vicarii,  would,  if  paid,  again  enter  into  the  peculium  as  the  prop- 
erty of  the  ordinary  slave.     It  was,  therefore,  useless  to  pay  it. 


5.  Ceterum  dubium  non  est  quin  is 
quoque  qui  jussu  domini  contraxerit, 
cuique  institoria  vel  exercitoria  actio 
competit,  de  peculio  deque  eo  quod  in 
i-em  domini  versum  est,  agere  possit ; 
sed  erit  stultissimus,  si  omissa  actione 
qua  facillime  solidum  ex  contractu  con- 


5.  It  need  hardly  be  said  that  a  per- 
son who  has  contracted  with  a  slave  act- 
ing by  his  master's  command,  and  who 
may  bring  either  the  action  institoHa  or 
exercitoria,  may  also  biing  the  action  de 
peculio,  or  that  de  in  rem  verso  But  it 
would  be  the  height  of  folly  in  any  one 
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sequi  possit,  se  ad  difRcultatem  perduoat 
proband!  in  rem  domini  versum  esse, 
vel  habere  servuin  peculium,  et  tantum 
habere  ut  soliduia  sibi  solvi  possit.  Is 
quoque  cui  tributoria  actio  competit, 
seque  de  peculio  et  in  rem  verso  ag'ere 
potest  ;  sed  sane  huic  modo  tributoria 
expedit  ag-ere,  modo  de  peculio  et  in  rem 
verso.  Tj'ibutoria  ideo  expedit  agere, 
quia  in  ea  domini  conditio  praecipua  non 
est,  id  est,  quod  domino  debetur  non  de- 
ducitur,  sed ejusdem  juris  est  dominuscu- 
jus  et  ceteri  ci-editores  ;  at  in  actione  de 
peculio  ante  deducitur  quod  domino  de- 
betur, etin  id  quod  reliquum  est  creditori 
dominus  condemnatur.  Rursus  de  pecu- 
lio ideo  expedit  agere,  quod  in  hac  actione 
totius  peculii  ratio  habetur ;  at  in  tri- 
butoria, ejus  tantum  quo  negotiatur,  et 
potest  quisque  tertia  forte  parte  peculii 
aut  quarta  vel  etiam  minima  negotiai'i, 
majorem  autem  partem  in  prsediis  et 
mancipiis  aut  foenebri  pecunia  habei'e. 
Prout  ergo  expedit,  ita  quis(iue  vel  hanc 
actionem  vel  illam  eligere  debet :  certe, 
qui  potest  probare  in  rem  domini  versum 
esse,  de  in  rem  verso  agere  debet. 


Gai. 


to  give  up  an  action  by  which  he  might 
easily  recover  his  whole  demand,  and 
have  recourse  to  another  by  which  he 
would  be  reduced  to  the  difficulty  of 
proving  that  the  money  he  lent  to  the 
slave  was  employod  to  the  profit  of  the 
master,  oi-  that  the  slave  is  posses.sed  of 
a  pectiliiim,  and  that  sufficient  to  answer 
the  whole  debt.  Any  one,  again,  in 
whose  powei"  it  is  to  bring  the  actio  tribu- 
toria, may  equally  bring  the  action  de 
jpeculio  or  that  de  in  rem  ver.w  ;  and  it  i.s 
exjDedient,  in  some  cases,  to  employ  the 
former,  and  in  some  cases  one  of  the  two 
latter.  On  the  one  hand,  the  actio  tribu- 
toria is  prefei'able,  because  in  this  no 
pnvilege  is  accorded  to  the  master,  i.e. 
there  is  no  pi-evious  deduction  made  in 
his  favor  of  what  is  due  to  him,  but  he 
stands  in  the  same  position  as  the  rest 
of  the  creditors ;  whereas  in  the  action 
de  jpeculio,  there  is  first  deducted  the 
debt  due  to  the  master,  who  is  only  con- 
demned to  distribute  the  remainder 
among  the  creditors.  On  the  other 
hand,  in  some  cases,  it  may  be  more 
convenient  to  bi-ing  the  action  de  pecidio, 
because  it  affects  the  whole  peculium, 
whereas  the  action  tnhutoria  affects 
only  so  much  of  it  as  has  been  employed 
in  trade ;  and  it  is  possible  that  a  slave 
may  have  traded  only  with  a  third,  a 
fourth,  or  some  very  small  part  of  it, 
and  that  the  rest  may  consist  in  lands, 
slaves,  or  money  lent  at  interest.  Every 
one  ouglit,  therefore,  to  select  this  or 
that  action  as  may  promise  to  be  most 
advantageous  to  him.  If,  however,  a 
creditor  can  prove  that  anything  has 
been  employed  to  the  profit  of  the 
master,  he  ought  to  bring  the  action  de 
in  rem  verso. 
iv.  74  ;  D.  xiv.  4.  11. 


Any  one  who  could  bring  an  adio  quod  jitssu,  exercitfyi'ia,  or  institoria, 
could  also,  at  option,  bring  ari  actio  de  peculio  et  de  in  rem  ve^rso,  but  not 
at  all  necessarily  vice  versa. 


6.  Quae  diximus  de  servo  et  domino, 
eadem  intelligimus  et  de  filio  et  filia  aut 
nepote  et  nepte,  et  patre  avove  in  cujus 
potestate  sunt. 


6.  What  we  have  said  in  i-elation  to  a 
slave  and  his  master,  is  equally  applica- 
ble to  children  and  grandchildi-en,  and 
to  their  ascendants,  in  whose  power 
they  are. 
D.  xiv.  4.  I.  4. 
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It  may  be  observed,  however,  that  (1)  the  master  wa^  never  bound, 
if  the  slave  engaged  himself  by  mandate,  or  fidejussion,  for  a  third 
person,  but  the  father  was  bound  to  the  extent  of  a  son's  peculium  by 
the  son's  intercessio  (D.  xv.  1.  B.  9),  and  (2)  the  son  was  bound  civilly, 
the  slave  only  naturally.  If  the  son  was  sued  and  condemned  to  pay, 
an  action  judicati  could  be  brought  against  the  father  to  the  extent  of 
the  son's  peculium. 


7.  lUud  proprie  servatur  in  eoriim 
persona,  quod  senatus-consultum  Ma- 
cedonianum  prohibuit  mutuas  pecunias 
dan  eis  qui  in  parentis  erunt  potostate, 
et  ei  qui  crediderit  denegatur  actio  tam 
advei*sus  ipsum  filium  filiamve,  nepotem 
neptemve,  sive  adhuc  in  potestate  sunt, 
sive  morte  parentis  vel  emancipatione 
suae  potestatis  esse  cceperint,  quaai  ad- 
versus  pati"em  avumve,  sive  eos  habeat 
adhuc  in  potestate,  sive  emancipaverit. 
Quae  ideo  senatus  prospexit,  quia  ssepe 
onerati  aei-e  alieno  creditai-um  pecuni- 
arum  quas  in  luxuriam  consumebant, 
vitae  parentum  insidiabantui*. 


D.  xiv.  6.  1 ;  D.  xiv. 


7.  A  peculiar  provision  has,  however, 
been  made  in  their  favor  by  the  senatus- 
consultuia  Macedonianwn,  which  pro- 
hil)its  money  to  be  lent  to  children 
under  power  of  their  parents ;  and  re- 
fuses any  action  to  the  creditor,  either 
against  the  descendants,  whether  still 
under  power,  or  become  sui  juris  by  the 
death  of  the  parent  or  by  emancipation, 
or  against  the  parent,  whether  he  still 
i-etains  them  under  his  power,  or  has 
emancipated  them.  This  provision  was 
adopted  by  the  senate,  because  they 
thought  that  persons  under  power, 
when  loaded  with  debts  contracted  by 
borrowing  sums  to  be  wasted  in  de- 
bauchery, often  attempted  the  lives  of 
their  parents. 

.  3.  3;  D.  xiv.  6.  7.10. 


The  senatus-consultum  Macedonianum  was  made,  according  to  Tacitus, 
in  the  reign  Claudius  {Ann.  xi.  31) ;  according  to  Suetonius,  in  that  of 
Vespasian  (Vesp.  11).  Perhaps  it  was  only  renewed  in  the  latter  reign. 
Theophilus  informs  us  that  it  was  made  to  meet  the  case  of  a  young 
prodigal  named  Macedo,  who  attempted  the  life  of  his  father.  The 
terms  of  the  senatus-consultum  (D.  xiv.  6.  1)  would  rather  lead  us  to 
suppose  Macedo  was  the  name  of  a  usurer.  The  text  says  denegatur 
actio  ;  but  if  there  was  any  doubt  as  to  the  facts,  the  action  was  brought 
and  the  senatus-consultum  Macedonianum  made  the  ground  of  an  ex- 
ception.    (D.  xiv.  6.  11.) 


8.  Illud  in  summa  admonendi  sumus, 
id  quod  jussu  pati-is  dominive  contrac- 
tum  fuei'it,  quodque  in  rem  ejus  versum 
erit,  directo  quoque  posse  a  patre  do- 
minove  condici,  tamquam  si  principal! tiM- 
cum  ipso  negotium  gestum  esset.  VA 
quoque  qui  vel  exercitoria  vel  institoi-ia 
•actione    tenetur    directo   posse    condici 


8.  Lastly,  we  may  observe,  that 
whenever  any  contract  has  been  made 
by  command  of  a  parent  or  master,  or 
anything  employed  to  their  profit,  a 
condictio  may  be  brought  directly 
against  the  father  or  master  exactly 
as  if  the  contract  had  been  originally 
made  with  them.     So  when  any  one  is 
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placet,  quia  hujus  qnoque  jussu    con-     lia1;le  to  thf,  action  vnJsllUtria  or  exJiibi- 
tractuni  intelligitur.  toria,  a  coiidictio  may  also  hn  brouK-ht 

dii'fictly  against  him,  as  in  this  case  also 
it  is  by  his  oi-der  that  the  contract  has 
been  made. 
D.  xvii.  2.  84  ;  D.  xiv.  3.  17.  5 ;  D.  xii.  1.  29. 

Posse  condicL  If  a  condiction  could  be  brought,  of  what  use  were  the 
peculiar  praetorian  actions  of  which,  as  the  text  informs  us,  the  plaintiff 
could  avail  himself?  Probably  the  institution  of  these  actions  was 
long  antecedent  to  the  time  when  the  condiction  was  admitted  as  an 
appropriate  form  of  action  in  cases  where  a  pat&rfamilixis  was  to  be 
made  responsible  for  the  acts  of  his  son  or  slave.  It  was  only  by  a 
great  extension  of  the  scope  of  the  condiction  that  it  was  given,  first, 
when  one  man  j»rofited  in  any  way  by  the  property  of  another  (D.  xii. 
1.  23.  32) ;  and,  secondly,  against  a  person  by  whose  order  another 
person  had  conti'acted,  or  whose  manager  (institor)  the  person  contract- 
ing was.  (D.  xii.  1.  9.  2.)  After  it  had  received  this  extension,  the 
condictio  would  be  a  concurrent  remedy  with  the  praetorian  actions. 
But  there  would  still  be  cases,  namely,  bilateral  contracts,  giving  rise 
to  prastorian  actions,  such  as  those  empti  or  xenditi,  pro  socio,  locati  or 
condticti,  or  contracts  giving  rise  to  actions  in  factum,  in  which  the  con- 
diction would  not  be  given  against  the  paterfamilias,  and  in  which 
recourse  must  be  had  to  the  pratorian  actions  proper  to  the  kind  of 
contract.  These  praetorian  actions  would,  in  the  particular  case  of  the 
paterfaviilias,  receive  a  slight  modification  of  form,  and  a  new  name, 
and  be  termed  quod  jussu,  de  in  rein  verso,  de  peculio,  etc.,  though  re- 
maining substantially  empti,  locati,  pro  socio,  etc.,  according  to  the 
character  of  the  transaction. 


Tit.  VIII.     DE   NOXALIBUS   ACTIONIBUS. 

Ex  maleficiis  servorum,  veluti  si  fur-  The  wi-ong-ful  acts  of  a  slave,  whether 

turn   fecerint,   aut   bona  rapuerint,  aut  he  commits  a  theft  or  robbery,  or  does 

damnum   dederint,    aut   injuriam    com-  any  daniag-e  or  injury,  give  rise  to  nc>xal 

miserint,  noxales  actiones  proditse  sunt,  actions,  in  which  the  master  of  the  slave, 

quibus  domino  damnato  permittitur  aut  if  condemned,  may  either  pay  the  esti- 

litis  sestimationem  sufferre,  aut  hominem  mated  amount  of  damage  done,  or  de- 

nox£e  dedere.  hver  up  his  slave  in  satisfaction  of  the 

injury. 

Gai.  iv.  75. 

"We  now  pass  to  actions  given  to  enforce  obligations  arising  from  the 
delicts  of  persons  alieni  juris.  These  actions,  which  w^ere  given  against 
the  master  of  the  slave,  and,  in  ancient  times,  against  the  parent  of 
the  fiUusfamiliaSy  were  termed  noxales,  because  the  master  or  parent 


548 


LIB.   IV.      TIT.    VIII. 


could  rid  himself  of  all  liability,  by  abandoning  the  slave  or  child 
committing  the  delict  to  the  person  injured.  There  was,  however,  no 
distinct  actio  noxalis.  The  action  brought  on  the  delict  was  one  furti, 
vi  bonorum  raptm'um,  etc.,  as  the  case  might  be,  the  difference  being 
that  the  condemnatio  was  alternative,  either  to  pay  so  much  or  to 
abandon  the  slave,  instead  of  simply  to  pay  so  much. 

If  at  any  time,  either  before  or  after  the  litis  contestation  the  master 
abandoned  the  slave,  all  right  of  action  for  damages  against  him 
became  immediately  extinct.  The  actio  noxalis  had  thus  a  kind  of 
resemblance  to  the  actiones  arUtrarioe,  in  which  the  judex  first  ordered 
the  defendant  to  make  satisfaction,  and  then,  if  he  did  not  comply, 
proceeded  to  condemn  him. 

1.  Noxa  autem  est  corpus  quod  nocnit,  1.  Noxa  is  the  doer  of  the  wi'ongful 
id  est,  servus ;  noxia,  ipsum  maleticium,  act,  i.e.  the  slave.  Noxia  is  the  act, 
veluti  fui"tum,  damnum,  rapina,  injuria,     itself  that  is,  the  theft,  the  damage,  the 

robbery  with  violence,  or  injury. 
D.  ix.  1.  1.  1. 


2.  Summa  autem  ratione  permissum 
est  noxse  deditione  defungn  ;  namque 
erat  iniquum  nequitiam  eoruni  ultra 
ipsorum  corpora  dominis  danmosam 
esse. 


2.  It  is  with  great  reason  that  the 
master  is  permitted  to  deliver  up  the 
oiFending  slave  ;  for  it  would  be  very 
unjust,  when  a  slave  does  a  wrongful 
act,  to  make  the  master  liable  to  lose 
anything  more  than  the  slave  himself. 

Gai.  iv.  75. 


3.  I>ominus  noxali  judicio  ser\d  sui 
nomine  conventus,  servum  actori  noxse 
dedendo  liberatur  j  nee  minus  perpetuum 
ejus  dominium  a  domino  transfertur ; 
sin  autem  damnum  ei  cui  deditus  est 
servus  i-esarcierit  qussita  pecunia,  auxi- 
lio  prsetoris  invito  domino  manumittetur. 


D.  ix. 

4.  Simt  autem  constitutae  noxales  ac- 
tiones, aut  legibus,  aut  edicto  praetoris  : 
legibus,  veluti  furti  lege  duodecim  tabu- 
lariim,  damni  injurise  lege  Aquilia ; 
edicto  prretoris,  veluti  injuriaitim  et  vi 
bonorum  i-aptorum. 


3.  A  master  sued  in  a  noxal  action  on 
account  of  his  slave,  clears  himself  if  he 
gives  up  his  slave  to  the  plantiff,  and 
then  the  property  in  the  slave  is  thus 
transferred  for  ever;  but,  if  the  slave 
can  procure  money,  and  satisfy  the 
master  to  whom  he  has  been  given  up 
for  all  damage  be  has  sustained,  he  may 
be  manumitted  by  the  intervention  of 
the  pi'setor,  though  against  the  wish  of 
his  new  master. 

4.  20. 

4.  Noxal  actions  are  established  either 
by  the  laws,  or  by  the  edict  of  the 
jirsetor.  By  the  laws,  as  for  theft,  by 
the  law  of  the  Twelve  Tables  ;  for  wrong- 
ful damage,  by  the  lex  Aquilia;  by  the 
pi'setor's  edict,  as  for  injuries  and  rob- 
beiy  with  violence. 


Gai.  iv.  76. 

These  are  but  examples;    any  delict  whatsoever  committed  by  a 
slave  would  furnish  g-round  for  an  actio  noxalis. 


LIB.    IV.       TIT.    VIII. 


549 


5.  Oi.'inia  autem  noxalis  actio  caput 
sequitur  :  naru  si  servus  tuus  noxiam 
commisei'it,  quamdiu  in  tua  potestate 
sit,  tecum  est  actio  ;  si  in  alterius  potes- 
tatem  perveneiit,  cum  illo  incipit  actio 
esse ;  at  si  manumissus  fuerit,  directo 
ipse,  tenetur,  et  exting-uitur  noxse  de- 
ditio.  Ex  divei'so  quoque  directa  actio 
noxalis  esse  incipit :  nam  si  liber  homo 
noxiam  commiserit,  et  is  servus  tuus 
esse  coeperit  (quod  quibusdam  casibus 
effici  primo  libi'O  tradidimus),  incipit 
tecum  esse  noxalis  actio  quae  antea 
directa  fuisset. 


Gai. 


5  Every  noxal  action  follows  the  de- 
linquent. The  delicts  committed  by 
your  slave  are  a  ground  of  action 
against  you,  while  the  slave  belongs  to 
you;  if  the  slave  becomes,  subject  to 
another,  the  action  must  be  bj-ought 
against  the  new  master ;  but  if  the  slave 
is  manumitted,  the  action  is  brought 
directly  against  him,  and  there  cannot 
then  be  any  giving  up  of  the  slave  in 
satisfaction.  Conversely,  an  a<;tion, 
which  was  at  fii-st  direct,  may  after- 
wards become  noxal ;  for  if  a  freeman 
commits  a  wrongful  act,  and  then  be- 
comes your  slave,  which  may  happen 
in  some  cases  of  which  we  have  spoken 
in  our  First  Book,  then  the  direct  action 
against  the  slave  is  changed  into  a  noxal 
action  against  you. 
iv.  77.    ■ 


If  the  slave  was  not  in  the  possession  of  his  owner  {dominns),  of 
course  the  owner  would  not  be  liable  for  his  delicts. 


G.  Si  servus  domino  noxiam  commi- 
serit, actio  nulla  nascitur  :  namque  inter 
dominum  et  eum  qui  in  potestate  ejus 
est,  nulla  obligatio  nasci  potest ;  ideoque 
et  si  in  alienam  potestatem  servus  per- 
venerit  aut  manumissus  fuerit,  neque 
cum  ipso,  neque  cum  eo  cujus  nunc  in 
ptttestate  sit,  agi  potest.  Unde,  si  alienus 
servus  noxiam  tibi  commiserit,  et  is 
postea  in  potestate  tua  esse  coeperit, 
intercidit  actio,  quia  in  eum  casum  de- 
ducta  sit,  in  quo  consistere  non  potuit ; 
ideoque  licet  exierit  de  tua  potestate, 
agere  non  potes ;  quemadmodum  si  do- 
minus  in  servum  suum  aliquid  commi- 
serit, nee  si  manumissus  aut  alienatus 
feurit  servus,  ullam  actionem  contra  do- 
minum habei'e  potest. 

Gai. 


6.  If  a  slave  commits  a  WTOngful  act 
against  his  master,  no  action  can  be 
brought ;  for  no  obligation  can  arise 
between  a  master  and  his  slave  ;  and 
if  the  slave  jiasses  under  the  power  of 
another  master,  or  is  manumitted,  no 
action  can  be  brought  either  against  him 
or  his  new  master;  whence  it  follows, 
that,  if  the  slave  of  another  should  com- 
mit a  w^rongful  act  against  you,  and 
become  your  slave,  the  action  is  extin- 
guished ;  as  it  has  become  impossible, 
in  the  actual  position  of  the  parties. 
And  although  he  subsequently  passes 
out  of  your  power,  yet  you  cannot  bring 
an  action.  Neither,  if  a  master  injures 
his  slave  in  any  way,  can  the  slave,  after 
having  been  alienated  or  manumitted, 
bring  an  action  against  his  master, 
iv,  78. 


The  Proculians  had  thought  that  a  master  could,  after  a  slave  had 
passed  out  of  his  power,  bring  an  action  against  the  slave,  for  anythino- 
done  by  him  whilst  his  slave.     (Gai.  iv.  78.) 

7.  Sed  veteres  quidem  hsec  et  in  hliis-  7.  The  ancients,  indeed,  applied  the 
familias  masculis  et  feniinis  admisere.  same  rules  to  children  of  both  sexes  in 
Nova  autem  hominum  conv-ersatio  hujus-     the  power  of  ascendants ;  but  the  feelino- 
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modi  aspei'itatem  i-ecte  respuendam  esse 
existimavit,  et  ab  usu  communi  hoc 
penitns  recessit.  Quis  eniiii  patiatur 
tilium  suum  et  maxime  filiam  in  noxam 
alii  dare,  ut  peneper  corpus  pater  magis 
quam  filius  periclitetur,  cum  •  in  filiabus 
etiam  j)udicitiaj  favor  hoc  bene  excludit? 
Et  ideo  placuit  in  servos  tantummodo 
noxales  actiones  esse  proponendas,  cum 
apud  veteres  leg-um  commentatores  in- 
venimus  Sfepius  dictum,  ipsos  filiosfami- 
Uas  pro  suis  delictis  posse  conveniri. 


Gai.  iv.  75.  77-79 


of  later  times  has  rig-htly  rejected  such 
extreme  rig-or,  and  it  has  therefore 
passed  wholly  into  disuse.  For  who 
could  bear  to  deliver  up  as  a  forfeiture 
a  son,  and  still  more  a  daughter?  for,  in 
the  person  of  his  son,  the  father  woul(1 
suffer  more  than  the  son  himself,  and 
mere  regard  to  decency  forbids  such  a 
treatment  of  a  daughter.  Noxal  actions 
have,  therefore,  been  allowed  to  apply 
to  slaves  only  ;  and  we  find  it  often  laid 
down  in  the  older  jurists,  that  an  action 
may  be  brought  directly  against  sons  in 
power  for  their  wrongful  acts. 

;  D.  ix.  4,  33-35. 


The  sons  of  a  family  could  be  sued  for  delicts,  and  then  the  plaintiff 
could  by  an  action  judicati  recover  from  the  father  up  to  the  amount  of 

the  peculium. 

Tit.  IX.     SI  QUADRUPES  PAUPERIEM  FECISSE 
DICATUR. 


Animaliura  nomine  quae  ratione  carent, 
si  qua  lascivia  aut  fervore  aut  feritate 
pauperiem  facerint,  noxalis  actio  lege 
duodecim  tabularum  prodita  est.  Quae 
animalia,  si  noxse  dedantur,  proficiunt 
reo  ad  liberationem,  quia  ita  lex  duo- 
decim tabularum  scripta  est,  ut  puta,  si 
etiuus  calcitrosus  calce  pei-cusserit,  aut 
bos  cornu  petere  solitus  petierit.  Hsec 
autem  actio  in  iis  quae  contra  naturam 
moventur  locum  habet :  ceterum,  si 
genitalis  sit  feritas,  cessat.  Denicjue  si 
ursus  fogit  a  domino  et  sic  nocuit,  non 
potest  quondam  dominus  conveniri,  quia 
desiit  dominus  esse  ubi  fera  evasit. 
Panperies  autem  est  damnum  sine  in- 
juria facientis  datum  :  nee  enim  potest 
animal  injuriam  fecisse  dici,  quod  sensu 
caret.  Hsec  quod  ad  noxalera  pertinet 
actionem. 


I),  ix.  1.  1,  pr 


A  noxal  action  is  given  by  the  law  oi 
the  Twelve  Tables,  when  irrational  ani- 
mals, through  wantonness,  rage,  or  feroc- 
ity, have  done  any  damage  ;  but  if  the 
animals  are  delivered  up  in  satisfaction 
for  the  damage  done,  the  owner  is  se- 
cured against  any  action  ;  such  is  the 
law  of  the  Twelve  Tables ;  as,  for  ex- 
ample, if  a  kicking  horse  should  kick, 
or  an  ox,  apt  to  gore,  should  inflict  au 
injiary  with  his  horns.  But  this  actio;; 
can  only  be  bi-ought  in  the  case  of  ani- 
mals acting  contrary  to  their  natui-e,  for. 
when  the  ferocity  of  a  beast  is  innate,  no 
action  can  be  bi'ought,  so  that,  if  a  bear 
breaks  loose  from  his  master,  and  mis- 
chief is  done,  the  master  cannot  be  sued  ; 
for  he  ceased  to  be  the  master  as  soon 
as  the  wild  beast  escajied.  The  woi-d 
pau'peries  denotes  a  damage  done  with- 
out any  wi'ong  intent ;  for  an  animal 
void  of  i"eason  cannot  be  said  to  have 
bad  a  wi-ong  intent.  Thus  much  as  to 
noxal  actions. 
.  3,  4.  7.  10. 


Although  in  the  Twelve  Tables  the  word  quadrupes  was  used,  all 
animals  were  held  to  be  included  under  it. 
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The  distinction  noticed  in  the  text  is  that  between  an  animal  with 
an  inborn  fierceness  {genitalis  ferilaa)  and  one  with  a  confirmed  vicious 
habit  (calcitrosus,  petere  soUtus).  The  owner  of  the  latter  only  was  liable 
to  the  actio  noxalis  given  by  the  Twelve  Tables, 

If  an  animal  fierce  by  nature  did  any  damage  while  in  the  keeping 
of  any  one,  his  keeper  would  be  liable  to  an  actio  utilis,  though  not  to 
the  direct  actio  noxalis  given  by  the  law  of  the  Twelve  Tables.  (See 
next  paragraph.) 


1.  Ceterum  sciendum  est  £edilitio  edicto 
prohiberi  nos  cariem,  verrem,  aprum, 
ursum,  leonem  ibi  habere  qua  vulgo  iter 
fit ;  et  si  ad  versus  ea  factum  erit,  et  noci- 
tum  libero  liomini  esse  dicetur,  quod 
bonum  et  sequum  judici  videtur,  tanti 
dominus  condeinnetur ;  ceterarum,  re- 
rum,  quanti  damnum  datum  sit  dupli. 
Prseter  has  autem  sedilitias  actiones,  et 
de  pauperie  locum  habebit ;  numquam 
enim  actiones,  prsesertim  poenales,  de 
eadem  re  concurrentes  alia  aliam  con- 
sumit. 


D.  ix.  4.  2.  1;  D.  xxi.  1.  40.  1; 


1.  It  must  be  observed,  that  the  edict 
of  the  jedile  forbids  any  man  to  keep  a 
dog",  a  boai',  a  bear,  or  a  lion,  where 
there  is  a  public  i-oad  ;  and,  if  this  pro- 
hibition is  disobeyed,  and  any  freeman 
receives  hurt,  the  master  of  the  beast 
may  be  condemned  at  the  discretion  of 
the  judge  ;  and,  in  case  of  damage  to 
anything  else,  the  condemnation  must  be 
in  double  the  amount  of  damage  done. 
Besides  the  sedilitian  action,  the  action 
de  paujjei-ie  may  also  be  brought  against 
the  same  pei'son ;  for  when  different 
actions,  especially  penal  actions  may  be 
each  brought  on  account  of  the  same 
thing,  the  employment  of  one  does  not 
pi-event  the  employment  of  another. 
D.  xxi.  1.  41,  42;  D.  xliv.  7.  60. 


The  same  delict  might  be  resolvable  into  two  distinct  offenses.  A 
slave  is  corrupted,  and  then  made  to  commit  a  theft.  A  separate  action 
lay  for  each  offence.  Or  the  same  delict,  though  consisting  of  one 
offence,  might  come  under  two  heads  of  delict.  A  slave  is  injured  by 
being  beaten,  and  an  action  would  lie  injuriarum,  or  under  the  l^x 
Aquilia.  The  master  might  bring  both  actions  in  succession,  but  he 
would  only  recover  in  the  second  any  special  advantages  which  that 
action  might  give  him  beyond  what  the  first  had  given.  (D.  xliv.  7. 
34,  pr.) 


Tit.  X.     DE   nS   PER   QUOS   AGERE   TOSSUMUS. 


Nunc  admonendi  sumus  agere  posse 
quemlibet  hominem  aut  suo  nomine,  aut 
alieno  :  alieno  veluti  procuratorio,  tuto- 
rio,  curatorio  ;  cum  olim  in  usu  fuisset 
alterius  nomine  agei'e  non  posse,  nisi  pro 
poiiulo,  pi'o  libertate,  pro  tutela.  Prje- 
tei-ea  lege  Hostilia  permissum  est  furti 
agere   eorum   nomine   qui   ajuul  hostes 


We  must  now  remark,  that  a  pei*son 
may  conduct  an  action  either  in  his  o^vn 
name,  or  in  that  of  anothei-,  as,  for  in- 
stance, if  he  is  a  procurator,  a  tutor,  or 
a  cui-ator  ;  but  anciently,  custom  forbad 
one  pej-son  conducting  an  action  in  the 
name  of  another,  unless  for  the  people, 
for  freedom,  or   for   a  pupil.     The  lex 
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essent,  aut  reipublicae  causa  abessent.  Host  ilia  aftei-wards  permitted  an  acii(^ 
quive  in  eorum  cujus  tutela  essent.  Et  furti  to  be  brought  in  the  names  of 
quia  hoc  non  minimam  incommoditatem  those  who  were  prisoners  in  the  hands 
habebat,  quod  alieno  nomine  neque  agere  of  an  enemy,  of  persons  absent  in  the 
neque  excipere  actionem  licebat,  coepe-  service  of  the  state,  or  of  those  under 
runt  homines  per  procui-atores  litig-ai-e  ;  the  tutorship  of  such  pei-sons.  But,  as 
nam  et  morbus  et  Betas  et  necessaria  pe-  it  was  found  to  be  exceedingly  incon- 
regrinatio,  itemque  alise  multse  causae  venient,  that  one  man  should  be  pro- 
saepe  impedimento  sunt  quominus  i-em  hibited  from  bringing  or  defending  an 
suam  exequi  possint.  action   in   the   name   of  another,  it  by 

degrees  became  a  practice  to  sue  by 
procuratoi-s.  For  ill-health,  old  age, 
unavoidable  journeys,  and  many  other 
causes,  continually  prevent  men  from 
being  able  to  attend  personally  to  their 
own  affairs. 

Gai.  iv.  82 ;  D.  1.  17.  123  ;  D.  iii.  3.  1.  2. 

The  old  principle  of  Roman  law  was,  that  no  one  could  represent 
another,  and  with  the  exceptions  noticed  in  the  text  this  principle  was 
rigorously  observed  during  the  period  of  the  actions  of  law. 

By  agerepro  populo  was  meant  bringing  an  actio  popidaris  (earn  popu- 
larem  actionem  dicimus  quce  suum  jus  populo  tuetur,  D.  xlvii.  23.  1) ;  by 
agei'e  pro  liberlate,  was  meant  becoming  a^sertoi'  libertatis  for  a  slave ; 
and  by  agere  pro  tutela,  bringing  an  action  on  behalf  of  a  pupil. 

Under  the  system  of  fwmula,  the  first  step  towards  breaking 
through  the  old  rule  was  the  permitting  a  cogniUrr  to  be  appointed.  A 
cognitm'  was  a  person  who  was  appointed  by  one  of  the  parties  to  a  suit 
to  conduct  it  for  him.  The  cognitor  himself  was  not  necessarily  present 
when  he  was  appointed,  but  it  was  necessary  that  the  appointment 
should  be  made  before  the  magistrate,  in  presence  of  the  adversary, 
and  by  a  certain  form  of  words.  For  instance,  a  plaintifi"  speaking 
generally  of  his  action  would  say, '  Quod  ego  tecum  agere  rolo,  in  earn  rem 
Lucium  Titiwn  cognitorem  do.''  Other  forms,  adapted  to  other  cases, 
are  given  in  Gains  (iv.  83).  In  the  case  of  a  cognitoo',  the  actio  judicati 
was  for  or  against  the  party  to  the  suit. 

The  next  step  was  to  permit  a  procurator  appointed  by  a  mandate 
to  conduct  a  suit,  but  at  first  he  did  so  in  his  own  name,  for  it  was  not 
till  a  later  period  of  Roman  law  that  a  procurator  could  expressly 
represent  his  principal.  He  had  accordingly,  if  plaintifi",  to  give 
security  ratam  rem  dominum  haUturum,  and,  if  defendant,  to  give 
security  judicatu7n  solvi,  as  explained  in  the  next  Title.  If  a  person 
offered  to  conduct  a  suit  for  another  as  procurator'  toluntarius,  and 
could  not  produce  an  authorization,  he  was  allowed  to  act,  not  as 
mandatory,  but  as  negotioi'um  gestor,  if  he  acted  in  good  faith,  and  gave 
security  for  ratification.  (Gai.  iv.  84.)  The  actio  judicati  lay  for  or 
against  the  procurator,  and  not  the  party.     Subsequently,  when  the 
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mandate  was  clear,  or  if  the  mandator  was  present  and  gave  it,  the 
procurator  was  considered  as  oniy  representing  the  party,  and  the 
actio  judicatl  was  given  to  or  against  the  jjarty,  not  the  procurator 
{Vat.  Frag.  381),  and  this  was  extended  to  the  case  of  the  negotioruni 
gestor,  who,  although  at  first  acting  without  a  mandate,  afterwards 
showed  that  the  party  approved  what  he  did.  Thus  the  procuratx)r 
had  taken  the  place  of  the  cognitor,  and  it  is  only  of  the  former  that 
Justinian  speaks. 

1.  Procurator  neque  certis  verbis,  ne-  1.  A  procui*ator  is  appointed  without 
que  pi'JBsente  adversario,  immo  plei-um-  any  particular  form  of  words,  nor  is  the 
que  ignorante  eo  constituitur  ;  cuicum-  presence  of  the  adverse  party  requii-ed  ; 
que  enim  permiseris  rem  tuam  agere  aut  indeed,  it  is  g-enei-ally  done  without  his 
defendere,  is  procurator  intelligitur.  knowledge.     For  any  one  is  considered 

to  be  your  procuratoi"  who  is  employed 
to  bi-ing-  or  to  defend  an  action  for  you. 
Gai.  iv.  84:  D.  iii.  3.  1.  1.  3. 

2.  Tutores  et  curatores  quemadmo-  2.  How  tutors  and  curatoi-s  are  ap- 
dum  constituuntur,  primo  libro  exposi-  pointed  has  been  already  explained  in 
turn  est.  the  First  Book, 

Gai.  iv.  85. 

If  the  tutor,  in  appearing  for  the  pupil,  had  merely  discharged  a 
duty  forced  upon  him,  the  actio  judicati  (i.e.  the  action  brought  to 
enforce  the  sentence)  was  given  to  or  against  the  pupil.  If  the  tutor 
chose  to  appear  for  the  pupil  when  he  need  have  done  nothing  more 
than  to  authorize  the  pupil  to  appear  himself  (.si  se  liti  obtvUt),  the  actio 
judicati  w^as  given  to  or  against  the  tutor.  The  case  was  the  same  as 
regards  the  curators  of  persons  under  the  age  of  twenty-five.  (D. 
xxvi.  7.  2,  pr. ;  D.  xxvi.  9.  5,  pr.) 

Tit.  XI.     DE   SATISDATIONIBUS. 

Satisdationum  modus  alius  antiquitati  One  system  of  taking-  securities  pre- 

placuit,  alium  novitas  jier  usum  amplexa  vailed  in  ancient  times;  custom  has  in - 

est.    Olim  enim,  si  in  rem  agebatur,  satis-  troduced  another  in  modern  times.    For- 

dare  possessor  compellebatur,  ut  si  vie-  merly,  in   a  real   action,  the  possessor 

tus  esset,  nee  I'em  ipsam  restitueret  nee  was  compelled  to  give  security,  so  that 

litis   festimationem   ejus,  potestas  esset  if  he  lost  his  cause,  and  did  not  either 

petitori  aut  cum  eo  agendi,  aut  cum  fide-  restore  the  thing  itself,  or  pay  the  es- 

jussoribusejus  :  quse  satisdatio  appella-  timated  value  of  it,  the  plaintiff  might 

tui"  judicatum   solvi.     Unde   autem  sic  either  sue  him  or  his  fidejussors  ;  this 

appellatur,  facile  est  intelligere  ;  namque  species  of  secui-ity  is  termed  judicatum 

stipulatur   quis   ut   solvatur    sibi    quod  aolvi,   nor  is   it   difiicult  to  iindei-stand 

fuerit  judicatum.     Multo  magis  is  qui  in  why  it  is  so  called.     For  the   plaintiff 

j'em  actione  conveniebatur,  satisdai'e  co-  used  to  stipulate  that  what  was  adjudged 

gebatur,  si  alieno  nomine  judicium  acci-  to  him   should   be  paid,  and  with  still 

l)iel:)at.     Ipse  autem  qui  in  rem  agebat,  greater  reason  was  a  pei-son  sued  in  a 
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si  suo  nomine  petebat,  satisdai-e  non  co-  real  action  obliged  to  give  secuiity  if  he 
gebatur,  procurator  vei-o,  si  in  rem  age-  was  defendant  in  the  name  of  another, 
bat,  satisdare  jubebatur  ratam  rem  ilo-  A  plaintiff  in  a  i-eal  action  suing  in  his 
minum  habiturum  :  periculum  enini  erat  own  name,  was  not  obliged  to  give  secu- 
ne  iterum  dominus  de  eadeni  re  experi-  i-ity  ;  but  a  procurator  had  to  give  secu- 
retur.  Tutores  etcuratoi-es,  eodem  modo  rity  that  his  acts  would  be  ratified  by 
(jiio  et  procuratores,  satisdare  debere  the  person  for  whom  he  acted  ;  for  thei-e 
\erba  edicti  faciebant ;  sed  aliquando  was  a  danger  lest  the  person  should 
his  agentibus  satisdatio  remittebatur.  bring  a  fresh  action  for  the  same  thing. 
Hsec  ita  eraut,  si  in  rem  agebatur.  By  the  words  of  the   edict,  tutors   and 

curators  were  bound  to  give  security,  as 
well  as  procurators,  but  it  was  some- 
times dispensed  with  when  they  were 
the  plaintiffs.  Such  was  the  practice 
with  regard  to  real  actions. 
Gai.  iv.  89.  91.  96.  98-100  ;   D.  xlvi.  7.  6. 

Judicattim  sohi  stipulatio  tres  clausulas  in  unum  collatus  habet;  de're 
judicata,  de  re  defendenda,  de  dolo  malo.  (D.  xlvi.  7.  6.)  There  were 
three  objects  secured  by  the  cautlo  judicatum  solvi.  It  was  promised 
(1)  that  the  liiis  cestimatio,  the  amount  of  what  was  adjudged  by  the 
sentence,  should  be  paid  if  the  defendant  should  be  condemned  and 
should  not  give  back  the  thing ;  (2)  that  the  defendant  should  appear 
to  receive  the  sentence  of  the  judge ;  (3)  that  the  defendant  should  use 
no  dolus  malm,  should  not,  for  instance,  give  back  the  thing,  but  give 
it  in  a  state  deteriorated  by  his  fault.  The  object  of  the  defendant,  as 
well  as  the  sureties,  binding  himself  for  the  litis  csstimatio  {aut  cum  eo 
agendi  says  the  text,  aut  cum  fidejussoribus),  was  to  give  the  plaintiff  his 
choice  between  an  action  ex  stipulatu,  which  was  often  preferred,  or  one 
ex  judicata,  i.e.  upon,  or  to  enforce,  the  sentence.  The  object  of  making 
the  defendant  directly  liable,  by  a  stipulation,  if  he  did  not  appear  to 
defend  the  action,  was  to  avoid  having  recourse  to  the  less  direct  mode 
in  which  the  disobedience  of  the  defendant  to  obey  the  magistrate's 
summons  was  made  to  benefit  the  plaintiff'. 

Satisdare  possess^  compellehatur.  If  the  possessor  would  not  give  the 
cautio  judicatum  soM,  the  possession,  by  means  of  an  interdict  (see  Tit. 
15.  3),  was  transferred  to  the  plaintiff",  if  he  was  willing  to  give  the 
security  which  his  adversary  refused  to  give. 

Litis  asstimatio.     Lis  here  signifies  the  subject  of  the  suit. 

Multo  magis  si  alieno  nomine.  This  applied  to  the  procurator  in  the 
days  when  he  did  not  really  represent  the  principal.  The  cogrdtor 
never  gave  security.  The  person  really  interested  in  the  action  was 
called  dominus  litis;  when  the  procurator  did  not  represent  him,  but 
came  forward  as  if  he  was  the  dominus  litis,  it  was  necessary  to  guard 
against  tlie  real  dominus  litis  bringing  another  action. 

Tutors  had  probably  to  give  security  in  all  cases  where  they  were 
the  party  defendant. 
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1.  Si  vero  in  personam,  ab  actoiis 
(jnidem  pai'te  eadem  obtinebant,  quse 
(lixiinus  in  actione  qua  in  rem  agitur. 
Ab  ejus  vero  parte  cum  quo  ag'itur,  si 
qiiidem  alieno  nomine  aliquis  intei-ve- 
niret,  omnimodo  satiadaret,  quia  nemo 
defensor  in  aliena  i-e  sine  satisdatione 
idoneus  esse  ci-editur.  Quod  si  propi-io 
nomine  aliquis  judicium  accipiebat  in 
liersonam,  judicatum  solvi  satisdare  non 
cog-ebatur. 


1.  In  pei-sonal  aritions,  on  the  pai-t  of 
the  plaintiff,  the  same  rules  as  to  giving' 
secuiity  were  oV>8erved  as  in  real  ac- 
tions. As  to  the  defendant,  if  he  ap- 
peared in  the  name  of  another,  he  was 
obliged  to  give  secunty,  for  no  one  was 
considered  a  competent  defendant  in 
behalf  of  another  unless  he  gave  secu- 
nty ;  but  any  one  who  defended  a  per- 
sonal action  in  his  own  name  was  not 
compelled  to  give  the  secunty  jiwticatwii 
solvi. 


Gai.  iv.  100-102. 

If  the  defendant  was  a  cognitw,  the  dominus  litis  gave  security  for 
him.     {Vat.  Fragm.  317.) 

Gains  notices  (iv.  102)  that  in  some  few  exceptional  instances,  as  if 
the  action  was  one  judicati,  or  if  there  was  anything  to  make  the  credit 
of  the  defendant  suspected,  the  defendant  was  obliged  in  personal 
actions  to  give  security,  jitdicatum  solvi. 


2.  Sed  hsec  hodie  aliter  observantur : 
sive  enim  quis  in  rem  actione  convenitur 
sive  in  personam  suo  nomine,  nuUam 
satisdationem  pro  litis  aestimatione  dai-e 
compellitur,  sed  pro  sua  tantum  persona, 
quod  in  judicio  permaneat  tisque  ad 
terminum  litis ;  vel  committitur  suae  pro- 
missioni  cum  jurejurando,  quam  jurato- 
riam  cautionem  vocant ;  vel  nudam  pro- 
missionem  vel  satisdationem  pro  quali- 
tate  person  se  suae  dare  compellitur. 


C.  xii, 


2.  At  present  a  diffei-ent  pi-actice  pre- 
vails. A  defendant  who  is  sued  in  his 
own  name,  either  in  a  I'eal  or  personal 
action,  is  not  forced  to  give  security  for 
the  payment  of  the  estimated  value  of 
the  thing  sued  for,  but  onlj^  for  his  own 
person,  that  is,  that  he  will  remain  and 
abide  the  judgment  until  the  end  of  the 
suit.  For  this  security  recouj-se  may  be 
had  to  the  promise  on  oath  of  the  party, 
when  the  security  is  called  a  cautiojii- 
rator'm,  or  to  his  simple  jiromise  without 
oath,  or  to  a  satisdatio,  according  to  the 
quality  of  the  pei-son. 

1.  17. 


In  judicio  peivnaneat.  An  earlier  writer  would  probably  have  pointed 
out  that  the  cautio  was  given,  when  the  parties  were  before  the  prstor, 
that  the  defendant  would  go  before  the  judex.  But  in  Justinian's  time 
the  distinction  of  in  jure  and  in  judicio  was  done  away. 

We  gather  from  the  text,  that  whereas  under  the  old  law  the  defend- 
ant would  have  had  to  give  security  both  for  the  payment  of  the  amount 
at  which  the  subject-matter  of  the  action  was  valued,  and  that  he 
would  appear  to  defend  himself  {pro  re  defendenda,  or,  as  here,  in  j^idi- 
cio  permaneat),  under  Justinian's  legislation  he  did  not  engage  at  all 
for  the  former,  and  for  the  latter  he  did  not  necessarily  give  the  secu- 
rity of  a  fidejussor,  but,  if  a  vir  illustris,  only  pledged  himself  by  oath, 
or  even  by  a  simple  promise.     (C.  xii.  1.  17.) 
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3.  Sin  autem  per  procuratoi-em  lis  vel 
infertur  vel  suscipitui*,  in  actoiis  quideni 
persona,  si  non  mandatum  actis  insinua- 
tum  est,  vel  prsesens  dominus  litis  in 
judicio  procui'atoris  aui  personam  con- 
firmaverit,  ratam  rem  dominum  habitu- 
rum  satisdationem  procurator  dare  com- 
pellitur :  eodem  observando,  et  si  tutor 
vel  curator  vel  aliae  tales  personae  quae 
alienariim  rerum  gaibernationem  i-ece- 
perunt,  litem  quibusdam  per  alium  in- 
fefunt. 


4.  Si  vero  aliquis  convenitur,  si  qui- 
deni prsesens  procuratorem  dare  paratus 
est,  potest  vel  ipse  in  judicium  venire, 
et  sui  procuratoris  personam  per  judica- 
tum  solvi  satisdationis  solemnes  stipula- 
tiones  firmare,  vel  extra  judicium  satis- 
dationem exponere,  per  quam  ipse  sui 
procuratoiis  fidejussor  existat  pro  omni- 
bus judicatum  solvi  satisdationis  clau- 
sulis :  ubi  et  de  hypotheca  suarum  re- 
rum  convenire  compellitur,  sive  in 
judicio  promiserit,  sive  extra  judicium 
caverit,  ut  tam  ipse  quam  heredes  ejus 
obligentur  :  alia  insuper  cautela  vel  sa- 
tisdatione  pi-opterpei-sonam  ipsius  expo- 
nenda,  quod  tempore  sententise  reci- 
tandai  in  judicio  invenietur,  vel  si  non 
venerit  omnia  dabit  fidejussor  quse  con- 
demnatione  continentur,  nisi  fuei-it  pi-o- 
vocatum. 


3.  But  where  a  suit  is  commenced  oi 
defended  by  a  procui-atoi",  if  the  procu- 
rator of  the  plaintiff  does  not  either  reg- 
ister a  mandate  of  appointment,  or  if 
the  pej'son  who  really  brings  the  action 
does  not  himself  appear  before  the 
judge  to  confirm  the  ajipointment  of  a 
procurator,  then  the  procuratoi-  nimself 
is  obliged  to  give  security,  that  the  per- 
son for  whom  he  acts  will  i-atify  his  pro- 
ceedings. The  same  rule  applies  also 
if  a  tutor,  curator,  or  any  other  person, 
who  has  undei'taken  to  manage  the 
affairs  of  another,  brings  an  action 
thi'ough  a  third  pai'ty. 

4.  As  to  the  defendant,  if  he  appears 
and  wishes  to  appoint  a  procurator,  he 
may  either  himself  come  before  the 
judge,  and  there  confirm  the  ap- 
pearance of  the  procui'ator,  by  giving 
with  a  solemn  stipulation  the  caution 
called  j(«ZJcai?t?rt  sulvi,  or  he  may  give 
such  a  security  elsewhere,  and  become 
himself  the  fidejussor  of  his  own  procu- 
rator, as  to  each  clause  of  the  caution 
jnclitatibvi  solvi ;  and  he  is  compelled 
to  subject  all  his  property  to  a  liypotlieca, 
whether  he  promises  before  the  judge  or 
not,  and  this  oblig^ation  binds  not  only 
himself  but  his  heirs.  He  must  also 
g-ive  a  further  caution  that  he  will  him- 
self appear  at  the  time  when  judgment 
is  given,  or  if  he  fails  to  do  so,  his  fide- 
JTissor  will  be  obliged  to  \)(iy  all  that  is 
fixed  to  be  paid  by  the  sentence,  unless 
the  decision  is  appealed  against. 


For  the  clausulw  of  the  cautio  judicatum  solvi,  see  note  on  the  intro- 
ductory paragraph  of  this  Title. 

Alia  insuper  cautela.  This  was  to  insure  that  the  actio  judicati  should 
be  Sfiven  asrainst  the  real  dominus  litis. 


5.  Si  vero  reus  prsesto  ex  quacumque 
causa  non  fuerit,  et  alius  veUt  defen- 
sionem  ejus  subire,  nulla  diffei-entia  intei- 
actiones  in  rem  vel  in  personam  inti-odu- 
cenda,  jiotest  hoc  facere,  ita  tamen  ut 
satisdationem  judicatum  solvi  pro  litis 
jBstimatione  prsestet ;  nemo  enim  secun- 
dum veterem  regulam  (ut  jam  dictum 
est)  alienae  rei  sine  satisdatione  defensor 
idoneus  intelligitur. 


5.  But  if,  from  any  cause,  a  defendant 
does  not  appear,  and  another  pei'son  is 
willing  to  defend  the  action  for  him,  he 
may  do  so  (noi-  does  it  make  any  diflfei'- 
ence  whether  the  action  is  real  or  pei*- 
sonal),  but  he  must  give  security  jMfZica- 
tuvi  solvi  to  the  amount  of  what  is  at 
stake  ;  for,  according  to  the  old  rule  of 
law  we  have  just  mentioned,  no  one  can 
be  defendant  for  another  without  giving 
security. 
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fi.  Quae  omnia  a]iei-tius  et  pei-fectis-  6.  All  this  will  bf;  Ifjamt  mrire  eaeily 
siine  a  quotidiano  jiididorum  usu  in  and  fully  by  attending  the  sittings  of 
ipsis  rei'um  documentis  apparent.  judges,  and  by  the   teaching   of  actual 

practice. 


7.  Quam  formam  non  soliim  in  bac 
regia  urbe,  sed  etiam  in  omnibus  nostris 
provinciis,  et  si  projiter  imi>entiam 
forte  aliter  celebrabantur,  obtinere  cen- 
semus;  cum  necesse  est  omjies  provin- 
cias  caput  omnium  nostrarnm  civitatum, 
id  est,  hanc  i-egiam  iirbem  ej usque  ol)- 
servantiam  secjui. 


7.  We  order  that  the.«e  rules  shall  be 
observed  not  only  in  this  our  royal  city, 
but  also  in  ail  our  provinces,  although 
other  usages  may  be  now  adopted  there 
through  ignorance  ;  for  it  is  neces-saiy 
that  all  the  provinces  should  conform  to 
the  practice  of  our  royal  city,  the  capital 
of  our  whole  empire. 


Tit.  XII.  DE  PERPETUIS  ET  TEMPORALIBUS  AC- 
TIONIBUS,  ET  QU^  AD  HEREDES  ET  IN  HEREDES 
TRANSEUNT. 


Hoc  loco  admonendi  sumus,  eas  qui- 
dem  actiones  quae  ex  lege  senatusve  con- 
sulto  sive  ex  sacris  constitutionibus  j)ro- 
ticiscuntur,  perpetuo  solei'e  antiquitus 
competere,  donee  sacrje  constitutiones 
tam  in  rem  quam  in  personam  actionibus 
certos  fines  dederunt ;  eas  vero  quse  ex 
propria  prsetoris  jurisdictione  pendent, 
plerumqiie  intra  annum  vivere  :  nam  et 
ipsius  pra^toris  intra  annum  erat  impe- 
rium.  Aliquando  tamen  et  in  perpetuum 
extenduntur,  id  est,  usqi;e  ad  finera  ex 
constitutionibus  introductum :  quales 
sunt  ese  quas  bonorum  possessori,  ceter- 
isque  qui  heredis  loco  sunt,  accommodat. 
Furti  quoque  manifesti  actio,  quamvis 
ex  ipsius  prsetoris  jurisdictione  proficis- 
catur,  tamen  perpetuo  datur  ;  absurdum 
enim  esse  existimavit  anno  earn  termi- 
nari. 

Gai.  iv. 


We  ought  here  to  obsei've  that  the 
actions  derived  from  the  law,  from  a 
senatas-covsidtiim,  oi-  from  imperial  con- 
stitutions, could  formerly  be  exei-cised 
at  any  length  of  time,  however  great ; 
until  imperial  constitutioris  assigned 
fixed  limits  both  to  real  and  to  personal 
actions.  Of  the  actions  derived  from  the 
jurisdiction  of  the  praetor,  the  greater 
part  only  last  duiing  one  year,  for  this 
was  the  limit  of  the  praetor's  authority. 
Sometimes,  however,  these  actions  are 
perpetual,  that  is,  last  until  the  time 
tixed  by  the  constitutions ;  such  are 
those  given  to  the  boiioruiii  possessor  and 
to  others  standing  in  the  place  of  the 
heir.  The  action  furti  manifesti,  also, 
though  proceeding  from  the  jurisdiction 
of  the  praetor,  is  yet  perpetual,  for  it 
seemed  absurd  to  limit  its  duration  to  a 
year  . 

110,  111. 


In  the  introductory  note  to  Title  6,  reference  has  been  made  to  the 
distinction  between  judicia  legitima  and  judicia  imperio  continentia,  a 
distinction  which  determined  the  time  within  which,  after  the  formula 
was  framed,  sentence  must  be  given  to  be  effectual.  The  point 
referred  to  in  the  text  is  a  different  one.  This  point  is,  how  long  the 
right  of  action  lasted  from  its  inception,  i.e.  from  the  time  when  the 
plaintifi'  could  have  brought  an  action. 

The  general  rule  was  that  actions  arising  from  the  law,  a  senatus- 
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consuUum,  or  constitutions,  including  an  action  arising  out  of  the  old 
civil  law,  were  perpetual ;  that  is,  there  was  no  limit  to  the  time  in 
which  they  could  be  brought  until  such  a  limit  was  fixed  by  constitu- 
tions of  the  later  emperors.  On  the  other  hand,  praetorian  actions 
were  annual,  i.e.  must  be  brought  within  an  annus  utilis,  or  year  made 
up  of  days  in  which  there  Avas  no  obstacle  to  the  plaintiff  appearing  in 
court,  so  that  more  than  twelve  months  might  be  included.  This  time 
of  a  year  was  probably  suggested  by  the  duration  of  the  prastor  s  office, 
but  it  had  nothing  to  do  with  any  one  praetor  being  in  office.  It  was 
merely  a  limited  time  during  which  the  praetor,  in  creating  an  action, 
fixed  that  it  must  be  brought. 

To  the  rule  that  praetorian  actions  were  annual,  there  were,  however, 
exceptions  of  a  very  wide  kind.  The  text  mentions  the  actions  given 
to  a  bonorum  possessor,  and  to  every  one  placed  i7i  loco  heredis,  and  also 
the  pi'aetorian  action  for  furtwm  munifestium,  which  was  perpetual  be- 
cause it  was  a  commutation  of  capital  punishment.  (GtAi.  iv.  111.) 
Further,  all  praetorian  actions  ret  persecutoricB,  for  the  sake  of  the  thing, 
including  all  actions  on  contracts,  were  perpetual,  unless  the  action 
was  one  not  extending,  but  directly  contradicting,  the  civil  law,  when 
it  was  annual.  An  example  will  show  what  was  meant  by  this  distinc- 
tion. The  actio  PubUciana  (Tit.  6.  4),  given  to  extend  the  operation  of 
usucapion,  was  perpetual,  but  the  actio  quasi-*Publiciana,  given  to 
rescind  usucapion  (Tit.  6.  5),  was  annual.  (D.  xliv.  7.  35,  pr.)  We 
may,  therefore,  almost  reverse  the  description  of  praetorian  actions, 
and  say  that  they  were  perpetual  except  when  they  were  (1)  penal  (the 
actio  furti  manifesti  being,  however,  perpetual),  or  (2)  rei  persecutorice, 
but  in  direct  opposition  to  the  civil  law. 

In  A.D.  424,  Theodosius  II.  enacted  that,  as  a  general  rule,  actions, 
real  or  personal,  should  not  be  brought  after  a  lapse  of  thirty  years. 
(C.  vii.  39.  3.)  Subsequently  the  time  was,  in  the  case  of  some  actions, 
as  in  that  of  an  actio  hypothecaria,  when  the  thing  hypothecated  re- 
mained in  the  hands  of  the  debtor,  extended  to  forty  years.  (C.  vii. 
39.  71.)  The  term  perpetua,  however,  still  continued  to  be  applied  to 
these  actions,  though,  properly  speaking,  in  the  time  of  Justinian  it 
meant  nothing  more  than  an  action  which  could  be  brought  within 
thirty  or  forty  years,  as  opposed  to  those  which  could  only  be  brought 
within  a  shorter  period. 

1.  Non  omnes  autem  actiones  quae  in  1.  It  is  not  all  the   actions   allowed 

aliquem  aut  ipso  jure  competunt  aut  a  against  any  one  by  the  law,  oi*  given  by 

prsetore   dantur,    et  in  heredem  seque  the  prsetoi-,  that  wll  equally  be  allowed 

competunt  aut  dan  solent :  est  enim  cer-  or  given  against  his  heir.      For  it  is  a 

tissima  juris  regvila,  ex  maleficiis  poena-  fixed  rule  of  law,   that   acti(;)ns  arising 

les  actiones  in  heredem  rei  non  competere,  from  delicts  are  not  allowed  agahist  the 

veluti  furti,  vi  bonorum  raptorum,  injuii-  heir  of  the  delinquent,  as,  for  instance, 
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amm.  damni  injnriie;  sed  hevedibns 
hujiismodi  actionea  competunt,  nee  dene- 
g-iintui',  excepta  injurianiin  actiorie,  et  si 
qua  alia  eimilis  itiveiiiatur.  Aliquando 
tamen  etiam  ex  contractu  actio  contra 
lieredem  non  conipetit,  cum  testator 
dolose  versatus  sit,  et  ad  heredem  ejus 
nihil  ex  eo  dolo  pervenerit.  Poenales 
autem  actiones  qnas  supra  diximus,  si 
ab  ii")sis  principalibus  i:)ersonis  fuei'int 
contestatse,  et  heredibus  dantur,  et  contra 
heredes  transeunt. 


Gai.  iv.  112,  113;  D.  iv.  3 


the  actions  fiiHl,  v'l,  hitru)rniii  raptoru/m, 
injuriaruni,  daiimi  'rajiDict.  ITieFC 
actions  arc,  however,  f,'-iven  to  heiif,  with 
the  exception  of  the  ai;tion  injurlaJiim, 
and  others  that  may  resenihiie  it.  Some- 
times an  action,  anting  from  a  contrjujt, 
is  not  alloweil  against  an  heir;  foi- in- 
stance, the  action  given  against  any  one 
for  wilful  wrong  conmiitted  by  him,  is 
not  allowed  against  the  heir  under  his 
testament,  liut  penal  actions,  such  as 
those  of  which  we  have  just  spoken, 
from  the  moment  of  the  litis  contestatio, 
pass  both  to  and  against  the  heirs  to  the 
parties. 

17.  1  ;  D.  xliv.  7.  26.  5S. 


Although  penal  actions  could  not  be  brought  against  the  heir  of  the 
ANTong-doer  in  order  to  enforce  the  liability  to  a  penalty,  as  the  liability 
was  personal  to  the  wrong-doer,  yet  they  could  be  brought  against  the 
heirs  for  the  purpose  of  getting  back  from  them  anything  by  which 
they  had  received  an  advantage  from  the  delict,     (D.  xliv.  7.  35,  pr.) 

Aliquando  ex  contractu  actio  coyftra  heredem  non  competit.  This  is 
taken  from  Gains,  who  means  it  to  apply  to  the  heirs  of  adstipulatores, 
sponsores,  and  fidepromissores,  i'ov  their  heirs  were  not  bound ;  but  it  is 
difficult  to  say  tO  what  it  could  apply  in  the  time  of  Justinian.  It 
would  also  be  supposed,  from  the  text,  that  an  action  making  a  testa- 
tor responsible  for  dolus  malus  did  not  ordinarily  pass  against  his  heirs, 
if  his  heirs  were  not  benefited  by  the  wrong  he  had  committed;  but 
there  was  only  one  case  in  which  the  action  did  not  pass  against  his 
heirs  whether  they  had  benefited  by  the  dolus  malus  or  not,  namely, 
the  action  in  duplum  against  a  person  who  had  been  guilty  of  dolus 
■malus  with  regard  to  a  deposit  placed  in  his  custody  under  the  pressure 
of  an  accidental  misfortune  (see  Tit.  6.  23) ;  and  even  in  this  case  an 
actio  in  simplum  passed  against  the  heirs.     (D.  xvi.  3.  18.) 


2.  Superest  ut  admoneamus,  quod,  si 
ante  rem  judicatam  is  cum  quo  actum 
est  satisfaciat  actori,  officio  judicis  con- 
venit  eum  absolvere,  licet  judicii  acci- 
piendi  tempore  in  ea  causa  fuisset,  ut 
damnari  debeat :  et  hoc  est  quod  ante 
vulgo  dicebatur,  omnia  judicia  absolu- 
toria  esse. 


2.  It  remains  that  we  should  remark, 
that  if,  before  the  sentence,  the  defen- 
dant satisfies  the  pilaintifl",  the  judge 
ought  to  absolve  the  defendant,  although, 
fi'om  the  time  of  the  action  being  com- 
menced before  the  magistrate,  it  was 
evident  the  defendant  would  be  con- 
demned. It  is  in  this  sense  that  in 
former  times  it  was  commonly  said  that 
in  all  actions  the  defendant  might  be 
absolved. 


Gai.  iv.  114. 
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If,  after  the  formula  was  delivered,  but  before  judgment  was  given, 
the  defendant  satisfied  the  plaintiff,  a  question  had  arisen,  as  we  learn 
from  Gains  (iv.  114),  whether  in  all  cases  the  judge  was  to  absolve  th^ 
defendant,  or  whether  in  actions  stricti  juris  the  judge  was  technically 
bound  to  go  on  and  pronounce  judgment.  The  Proculians  thought  that 
the  condemnation  was  still  to  be  made  in  actions  stricti  juris,  though 
not  in  honce  fidei  actions  or  actions  in  rem.  The  Sabinians  held  that  the 
defendant  should  be  absolved  in  all  actions,  and  it  is  the  opinion  of  the 
Sabinians  that  Justinian  confirms. 


Tit.   XIII.     DE   EXCEPTIONIBUS. 

Sequitur  ut  de  exceptionibus  dispicia-  It  now  follows  that  we  should  speak  of 

mus.  Comparatse  autem  sunt  exceptiones  excep  ions.     They  have  been  introduced 

defendendoi'um  eorum  gratia  cum  qui-  as  a  means  of  defence  for  those  against 

bus  agitur :  ssepe  enim  accidit,   ut  licet  whom  the  action  is  brought.  For  it  often 

ipsa  persecutio  qua  actor  experiturjusta  happens  that  the  action  of  the  plaintiif, 

sit,  tamen  iniqua  sit  adversus  eum  cum  although  in  itself  well  founded,  is  yet 

quo  agitur.  unjust  as  regards   the   pei'son    against 

whom  it  is  brought. 

Gai.  iv.  115,  116. 

Exceptions  belonged  properly  to  the  system  of  formula  only.  Under 
that  system  the  praetor  or  other  magistrate  who  pronounced  on  the 
right,  qui  jus  dicebat,  decided  whether,  on  the  statement  of  facts,  the 
plaintiff  had  a  right  to  an  action.  If  he  had,  the  parties  were  sent  to 
the  judge.  But  though  the  plaintiff  might  have  a  right  to  an  action, 
the  defendant  might  have  some  ground  to  urge  why,  in  the  particular 
instance,  the  action  should  be  defeated ;  and  if  the  action  in  factum 
was  not  honcB  fidei,  i.e.  if  it  was  stricti  juris,  arhitraria,  or  penal,  it  was 
necessary  that  this  ground  should  be  distinctly  stated  by  the  defendant 
to  the  praetor.  Thus  the  statement  was  incorporated  in  the  formula 
sent  to  the  judge,  and  was  called  the  exceptio ;  it  excepted,  o;:  took 
away  from  the  power  of  the  action.  (See  Introd.  sec.  104.)  The  judge  was 
bound  by  the  instructions  he  received  in  the  intentio.  He  could  take 
notice  of  no  reason  urged  by  the  defendant  why  the  action  should  fail, 
if  the  only  question  submitted  to  him  by  the  pragtor  was  whether  the 
plaintiff  had  a  good  gi^ound  of  action.  It  was  necessary  that  the  praetor 
should  also  expressly  instruct  him  to  inquire  whether  the  action,  how- 
ever well  grounded,  ought  not  to  be  defeated. 

For  instance,  supposing  an  action  was  brought  on  a  stipulation,  the 
formula  would  run  Si  paret  Numerrium  Negidium  Aido  Agerio  sestertium 
X millia  dare  oportere.  The  only  question  which  the  judex  could  have 
to  decide  would  be,  was  the  stipulation  made  or  not?  If  it  v/as,  the 
right  of  the  plaintiff  to  have  a  sentence  in  his  favor  was  indisputable. 
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But  supposing  the  praetor  went  on  to  add  an  exception,  which  was 
always  negative,  and  say.  Si  in  ea  re  nihil  dolo  malo  Auli  Agerii  fouitum 
sit  nequefiat,  then  a  further  inquiry  would  have  to  be  made  ;  was  there 
any  fraud  on  the  part  of  the  creditor  which  made  it  unjust  that  he 
should  recover  in  the  action  ? 

The  defendant,  in  making  an  exception,  was  not  supposed  to  admit 
the  truth  of  the  plaintiff's  statement.  (D.  xliv.  1.  9.)  The  plaintiff 
had  first  to  prove  his  intentio,  and  unless  he  did  so  the  action  failed. 
Supposing  he  proved  it  to  the  satisfaction  of  the  judex,  it  was  then  for 
the  defendant  to  prove  his  exception.  He  affirmed  the  facts  on  which 
the  exception  rested,  and  he  must  prove  them ;  he  was  in  his  turn  the 
attacking  party.     Reus  in  exceptione  ack/i'  est.     (D.  xliv.  1.  1.) 

In  actions  honce  fidei,  as  we  have  already  said  (see  Tit.  6.  31),  excep- 
tions were  never  used ;  for  here  the  judge  was  bound  by  the  character 
of  the  action  to  examine  into  all  the  circumstances,  and  only  to  con- 
demn the  defendant  if  jfistice  demanded  he  should  do  so.  The  action 
itself  was  said  to  imply  any  exception  that  could  be  set  up.  (D.  xxxv. 
1.  84.  5.) 

In  the  time  of  Justinian  there  were,  properly  speaking,  no  such 
things  as  exceptions.  The  word  came  to  mean  any  defence  other  than 
a  denial  of  the  subsistence  of  the  right  of  action,  which  was  urged 
before  the  magistrate  by  the  defendant. 

1.  Verbi  gratia,  si  metu  coactns,  aut  1.  For  instance,  if  foi-ced  by  fear,  in- 
dole indiictus,  ant  errore  lapsus,  stipu-  veigled  by  fraud,  or  fallen  into  a  mis- 
lanti  Titio  promisisti  qnod  non  debue-  take,  you  promise  Titius  in  a  stipulation 
ras,  palam  est  jure  civili  te  obligatum  that  which  you  did  not  owe  him,  it  is 
esse,  et  actio  qua  intenditur  dare  te  evident  that,  according  to  the  civil  law. 
opoi-tere,  efficaxest;  sediniquum  est  te  you  are  bound,  and  the  action,  in  which 
condemnari.  Ideoque  datur  tibi  excep-  it  is  maintained  that  you  ought  to  give, 
tio  metus  causa,  aut  doli  mali,  autinfac-  is  validly  brought.  Yet  it  is  unjust  that 
tum  composita  ad  impugnandam  ac-  you  should  be  condemned ;  and,  there- 
tionem.  fore,  to  repel  the  action,  you  have  given 

you  the  exception  metus  causa,  or  doli 
inali,  or  one  maile  to  i-aise  the  question 
of  a  particulai"  fact. 

D.  xliv.  4.  4.  16.  33  ;  D.  xUv.  7.  36. 

EirM'e  lapsus,  i.e.  not  a  mistake  as  to  the  thing  forming  the  subject 
of  the  stipulation,  for  such  a  mistake  would  make  the  stipulation  void ; 
but  a  mistake  in  the  apprehension  of  some  fact  which,  if  the  defendant 
had  known  rightly,  he  would  not  have  entered  into  the  stipulation. 
(See  Bk.  iii.  Tit.  19.  23.) 

The  exceptio  metus  causa  ran  thus  :  Si  in  ea  re  nihil  metus  causa  fac- 
tum est.  The  exceptio  doli  mali  thus :  Si  in  ea  re  nihil  dolo  malo  Auli 
Agerii  factum  sit  neque  fiat.  (D.  xliv.  4.  4.  2  and  4.)  "We  may  remark 
36 
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that  the  former  is  general  (fear  inspired  by  any  one  whomsoever),  the 
latter  personal  (the  fraud  of  Aulu%  Agerius),  and  that  the  exceptio  doli 
mali  relates  not  only  to  the  character  of  the  action  at  the  particular 
time  when  the  obligation  was  formed,  bat  also  to  its  subsequent  char- 
acter, neque  factum  sit  neque  fiat.  A  claim  might  be  perfectly  fair  in 
the  first  instance,  and  afterwards  become  only  partially  so,  or  even 
wholly  unfair.  For  instance,  the  real  owner  of  an  estate  might  claim 
it,  and  then  find  that  the  possessor,  having  improved  it  during  the  time 
he  held  it,  is  entitled  to  compensation.  If  the  owner  refuses  the  com- 
pensation, his  claim,  in  itself  fair,  becomes,  in  the  way  he  urges  it, 
unfair. 

In  factum  composita,  i.e.  shaped  so  as  to  raise  the  question  whether  a 
statement  of  a  particular  fact  was  or  was  not  true.  Some  particular  fact 
is  submitted  by  the  praetor  to  the  judex,  instead  of  such  a  general  inquiry 
as  whether  the  plantiff  has  been  guilty  of  fraud.  For  instance,  to  use 
the  example  given  in  the  Digest  (xlv.  1.  22),  the  inquiry  directed  to 
be  made  might  be  wliether  the  plaintiff  has  not  made  the  defendant 
believe  that  the  subject  of  stipulation,  which  is  made  of  brass,  was 
made  of  gold. 

The  exceptio  in  factum  composita  was  thus,  like  the  actio  infactmn 
composita,  opposed  to  one  in  jus  concept'a.  For  instance,  the  exceptio 
doli  mali,  which  was  in  jus  concepta,  not  only  raised  a  question  of  fact, 
but  made  it  requisite  that  the  jvdsx  should  affix  a  certain  character  to 
the  acts  of  the  parties.  It  may  be  observed  that  this  general  excep- 
tion doli  mali  would  always  answer  every  purpose  which  could  be 
gained  by  using  an  exception  in  factum  composita;  for  any  particular 
fact  which,  if  stated  as  an  exception  and  proved,  would  furnish  a  bar 
to  the  action,  would  be  taken  notice  of  under  the  exception  doli  mali. 
But  the  magistrate  would  not  always  allow  an  exception  doli  mali  to 
be  inserted  when  he  would  give  permission  to  employ  one  in  factum 
composita;  for  infamy  was  attached  to  a  plaintiff  against  whom  an 
exception  doli  mali  was  proved ;  and  when  the  plaintiff'  stood  to  the 
defendant  in  any  such  near  relation  as  that  of  patron  or  ascendant, 
the  magistrate  would  not  allow  an  exception  to  be  used  which  would 
have  any  further  consequence  than  to  protect  the  defendant.  (D.  xliv. 
4.  4.  16.)  The  instances  of  exceptions  in  the  following  paragraphs  are 
all  instances  of  exceptions  in  factum. 

2.  Idem  juris  est,  si  quis  quasi  ere-  2.  It  is  the  same,  if  any  one  should 

dendi  causa  pecuniam  stipulatus  fuerit,  stipulate  fi-om  you  for  the  repayment  of 

neque  numeraverit ;  nam  eam  pecuniam  muney  he  is  to  lend  you,  and  then  d(  es 

a  te  petere  posse  eum  certum  est,  dare  not  jiay  to  you  the  sum  bon-owed;  in 

enim    te  oportet,    cum    ex    stipulatione  such  a  case,  he  could  certainly  demand 

tenearis  ;  sed  qiiia  iniquum  est   eo  no-  from  you  the  amount  you  have  engaged 

mine  te  condemnari,  placet  per  exceptio-  to  repay  him,  and  you  are  bound  to  give 
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nera  peciinise  non  nnineratse  te  deferuli  it,  for  you  are  tied  by  the  stipulation. 
debere,  cujus  tempora  nos  (secundum  But  an  it  would  be  unjuHt  that  you 
quod  jam  superioribus  libris  scriptum  should  be  condemned  in  Huch  an  action, 
est)  constitutione  nostra  coarctavimus.         it  has   been  thought  nght   you  should 

have  the  defence  of  the  exception  petu- 
nias Twn  numei'atcB.  The  time  within 
which  this  exception  can  be  used,  has, 
as  we  have  said  in  a  fonner  Book,  been 
shortened  by  our  constitution. 

.      Gai.  iv.  116  ;    C.  iv.  30.  14. 

Quasi  credendi  causa,  i.e.  had  made  the  defendant  promise  to  pay 
a  sum,  as  if  he,  the  plaintiff,  were  going  to  lend  the  sum  to  the 
defendant. 

It  will  be  remembered  that,  in  this  exception,  the  burden  of  proof 
was  on  the  plaintiff",  instead  of,  as  in  other  exceptions,  on  the  defend- 
ant, and  then  it  must  be  pleaded  within  five  years,  a  term  reduced 
by  Justinian  to  two  years.     (Hee  Bk.  iii.  Tit.  21.) 


3.  Pi-setei-ea  debitor,  si  pactus  fuerit 
cum  ci-editore  ne  a  se  petei-etur,  nihilo- 
minus  obligatus  manet,  quia  pacto  con- 
vento  obligationes  non  omnimodo  dis- 
solvuntur.  Qua  de  causa  efRcax  est 
adversus  eum  actio  qua  actor  intendit, 
si  paret  eum  dare  opoi'tere  ;  sed  quia 
iniqtium  est  contra  pactionem  eum 
damnai-i,  defenditur  per  exceptionem 
pacti  conventi. 


3.  Again,  the  debtor  who  has  agreed 
with  his  creditor  that  payment  shall  not 
be  demanded  from  him,  still  remains 
bound.  For  an  agreement  is  not  a  mode 
by  which  obligations  are  always  dis- 
solved. The  action,  therefoi'e,  in  which 
the  intentio  runs,  '  If  it  appears  that 
he  ought  to  give,'  may  be  validly 
brought  against  him  ;  but  as  it  would 
be  unjust  that  he  should  be  condemned 
in  contravention  of  the  agreement,  he 
may  use  in  his  defence  the  exception 
pacti  conventi. 


Gai.  iv.  116. 

Obligations  formed  re  or  ve^'bis  could  not  be  dissolved  by  a  simple 
pact.  As  the  contract  was  a  subsisting  one,  an  exception  was  neces- 
sary. The  exception  pacti  conventi  ran  thus  :  Si  inter  Aulum  Agerium 
et  Numerium  Negidium  non  convenit,  ne  ea  pecunia  peter etur.  (Gai.  iv. 
119.) 


4.  ^que  si  debitor  creditore  deferente 
jui-averit  nihil  se  dare  ojiortere,  adhuc 
obligatus  permanet ;  sed  quia  iniquum 
est  de  perjuiio  quseri,  defenditur  per 
exceptionem  jurisjurandi.  In  iis  quoque 
actionibus  quibus  in  i-em  agitur,  seque 
necessariae  sunt  exceptiones,  veluti  si 
jietitoi-e  deferente  possessor  juraverit 
earn  i-em  suam  esse,  et  nihilominus  peti- 
tor  eamdem   i-em   vindicet ;   licet  enina 


4.  So,  too,  if  the  debtor,  when  the 
creditor  challenges  him  to  swear,  affirms 
on  oath  that  he  ought  not  to  give,  he 
still  remains  bound.  But  as  it  would  be 
unjust  to  examine  whether  he  has  per- 
jured himself,  he  is  allowed  to  defend 
himself  with  the  exception  jurisjitrandi. 
In  actions  iii  rem,  these  exceptions  ai-e 
equally  necessary ;  for  instance,  if  the 
possessor,  on  being  challenged  by  the 
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verum  sit  quod  intendit,  id  est,  rem  claimant,  swears  that  the  property  is 
ejus  esse,  iniquum  tamen  est  possessorem  his,  and  yet  the  plaintiff  still  persists  in 
condemnari.  his  real  action.     For  the   claim  of  the 

plaintifl'  might  be  well  founded,  and  yet 
it  would  be  unjust  to  condemn  the  pos- 
sessor. 
D.  xii.  2.  9,  pr.  and  1 ;    D.  xii.  2,  3.  1;  D.  xii.  2.  11.  1. 

The  exceptio  jurisjurandi  was  only  necessary  when  the  fact  whether 
the  defendant  had  accepted  the  oath  when  offered  him  was  disputed. 
If  it  was  acknowledged,  the  prsetor  would  not  give  an  action  at  all. 
(D.  xii.  2,  3.)  The  oath  terminated  the  right  of  the  plaintiff  to  an 
action;  jusjurandum  speciem  transactionis  continet,  majoremgiis  hahet 
auctoritatem  quam  res  judicata.     (D.  xii.  2.  2.) 

5.  Item  si  judicio  tecum  actum  fuerit,  5.  Again  if  an  action  real  or  personal 

sive  in  rem  sive  in  personam,  nihilominus  has  been  brought  against  you,  the  obli- 

abligatio   durat,   et    ideo   ipso  jure   de  gation  still  subsists,  and,  in  strict  law, 

eadem  re  postea  adversus  te  agi  potest ;  an  action  might  still  be  brought  against 

sed  debes  per  exceptionem  rei  judicata  you  for  the  same  object,  but  you  are 

adjuvari.  pi-otected  by  the  exception  rei  Jttdicate. 

Gai.  iv.  160,  107. 

Under  the  system  of  the  actions  of  law,  if  a  cause  had  once  been 
decided,  no  further  action  could  again  be  brought  on  the  same  grounds 
(Gai.  iv.  108) ;  but  this  was  not  the  case  under  the  praetoiian  system. 
To  understand  the  effect  of  a  previous  action  having  been  brought 
under  the  praetorian  system,  we  must  notice  the  distinction  drawn  by 
Grains  in  the  part  of  his  Fourth  Book  which  treats  of  exceptions  between 
judkia  legitirna  and  judicia  imperio  continentia.  A  judicium  legitimum, 
i.e.  founded  on  the  old  jus  civile,  was  an  action  given  in  the  city  of 
Rome,  or  within  the  first  milestone  round  the  city,  between  Roman 
citizens,  and  tried  by  a  single  judge.  A  judicium  imperio  continens,  i.e. 
founded  on  the  authority  of  the  prtetor,  was  an  action  given  out  of 
Rome,  or  tried  by  recuperatoi^es,  or  one  or  both  parties  to  which  was  a 
peregrinus,  or  were  peregrini.  Judicia  im,perio  continentia  never  extin- 
guished the  right  of  action,  and  therefore  the  plaintiff  who  brought  an 
action  for  the  second  time  had  to  be  met  with  an  exception.  With 
respect  to  judicia  legitirna,  a  further  distinction  is  to  be  made.  If  they 
were  in  rem  or  in  factum,  the  nature  of  these  actions  prevented  the  litis 
contestatio  in  their  case  operating  as  a  novation ;  and  therefore,  if  a 
fresh  action  was  brought,  the  defendant  had  to  repel  it  by  the  ex(!ep- 
tion  rei  judicatce.  Accordingly  we  may  say,  in  brief,  that  under  the 
praetorian  system  none  but  judicia  legitirna  in  personam  extinguished 
the  right  of  action,  and  therefore  in  all  other  cases  an  exception  was 
necessary. 
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In  the  time  of  Justinian  these  distinctions  had  disappeared,  and 
therefore  he  says  generally  that  the  res  judicata  produces  an  exception. 
It  was  to  have  the  same  force  as  it  had  formerly  had  in  the  case  of 
judicia  imperio  continentia,  and  not  that  it  had  received  in  judicia  legi- 
tiina.  Whether  the  action  was  real  or  personal,  as  the  text  informs 
us,  the  principal  obligation  still  subsisted,  and,  no  novation  having 
taken  place,  a  second  action  could  only  be  repelled  by  an  exception. 
But,  practically  speaking,  under  the  system  of  jvdicia  extraordinaria, 
as  the  judge  did  not  receive  instructions  from  a  magistrate,  and  was 
not  bound  within  the  limits  of  a  formula,  the  distinction  between  the 
res  judicata  operating  as  a  bar  or  as  an  exception  was  a  very  immaterial 
one. 

In  order  that  a  res  judicata  should  be  available  either  as  a  bar  or  an 
exception,  it  was  necessary  that  there  should  have  been,  in  the  former 
action,  the  same  thing  as  the  subject-matter  of  the  litigation,  the  same 
quantity,  the  same  right,  the  same  ground  of  action,  the  same  parties. 
Cum  quceritur  hcec  exceptio  noceat  necme,  inspiciendum  est  an  idem  corpus 
sit :  quantitas  eadem,  idem  jus :  an  eadem  causa  petendi,  eadem  conditio 
personarum — qu^  nisi  omnia  concurrant,  alia  res  est.  (D.  xliv.  2.  12. 
Bk.  14.) 

Gains  also  mentions  the  exceptio  rei  in  judicium,  deductcB,  i.e.  either 
that  the  case  was  already  before  the  tribunals,  as  where,  one  of  two 
{dv/j  rei  promittendi)  having  been  sued,  the  other  if  sued  could  say  that 
the  case  was  already  in  the  way  of  adjudication,  or  that  the  case  had 
reached  the  litis  contestatio,  and  had  not  been  ended  within  the  appointed 
time,  i.e.  within  eighteen  months  if  it  was  a  judicium  legitimum,  or  not 
within  the  duration  of  the  power  of  the  magistrate  if  it  was  imperio 
continens.     See  introductory  note  to  Tit.  6.     Gai.  iv.  107.) 

6.  Hrec  exempli  causa  retulisse  suffi-  6.  The  above  examples  of  exceptions 
ciet.  Alioquin,  quamexmultisvariisque  may  suffice.  It  may  be  seen  in  the 
causis  exceptiones  necessarise  sint,  ex  larger  work  of  the  Digest  or  Pandects 
iatioribus  Digestorum  seu  Pandectarum  how  numerous  and  how  different  are  the 
libiis  intelligi  potest.  causes  which  make  exceptions  necessaiy. 

7.  Quarum  quaedam  e  legibus  vel  ex  7.  Some  of  these  exceptions  ai-e  de- 
lis quae  legis  vicem  obtinent,  vel  ex  rived  from  the  laws,  and  from  other 
ipsiusprgetoris  jurisdictione  substantiam  enactments  having  the  force  of  law,  C'l- 
capiunt.  from  the  jurisdiction  of  the  praetor. 

Gai.  iv.  118. 

E  legibus  ;  such  as  the  exception  nisi  bonis  cesserit,  relative  to  the  ces- 
sion of  the  debtor's  goods,  under  the  lex  Julia. 

Ex  lis  qu(B  legis  vicem  obtinent,  i.e.  senatus-considta  and  constitutions. 
The  exception  under  the  rescript  of  Hadrian,  permitting  the  employ- 
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ment  of  an  exception  doli  mali  when  a  plaintiff  neglected  to  notice  a 
counter-claim  (see  Tit.  6.  39),  may  serve  as  an  example. 

8.  Appellantur  autem  exceptiones,  alise  8.  Exceptions  are  either  perpetual  and 
perjietua;  et  jieremptoi'ise,  alise  tempora-  pei'emptory,  or  temporary  and  dilatory, 
les  et  dilatorise. 

D.  xliv.  1.  3. 

The  duration  according  to  which  exceptions  are  said  to  be  perpetuas 
or  tempm^ales,  is  the  length  of  time  in  which  they  can  be  used  by  the 
defendant  if  he  has  occasion,  not  the  length  of  time  during  which  their 
effect  continues  if  they  are  employed. 

All  exceptiones  p&rpetucB  were  necessarily  peremptory  ;  if  found  to  be 
justified  by  the  facts,  they  set  the  matter  in  litigation  at  rest  for  ever. 
All  exceptiones  temparales  were  necessarily  clilatoo^icB ;  they  did  but  defer 
the  decision  of  the  matter  in  question  till  the  expiration  of  a  certain 
time. 

9.  Pei-petuae  et  peremptoriae  sunt,  quae  9.  Those  are  perpetual  and  peremp- 
semppr  agentibus  obstant,  et  semper  rem  tory  which  always  present  an  obstacle 
de  qua  agitur  pei'imunt :  qualis  est  ex-  to  the  demand,  for  we  cut  away  the 
ceptio  doli  mali,  et  quod  metus  causa  ground  on  which  it  is  brought ;  as,  for 
factum  est,  et  pacti  conventi,  cum  ita  instance,  the  exception  doli  onali,  that 
convenerit  ne  omnino  pecuuia  petei-etur.  iiietus  causa,  and  that  pacti  conventi, 

when  it  has  been  agreed  that  no  demand 
for  the  money  shall  ever  be  made. 

D.  xliv.  1.  3. 

An  act  might  be  used  for  ever  as  an  exception  ;  and  yet  if  an  action 
were  brought  grounded  on  it,  that  action  might  possibly  have  to  be 
brought  within  a  certain  time.  For  instance,  if  fraud  or  violence  had 
been  used  in  the  making  of  a  contract,  the  exception  would  be  good 
whenever  an  action  was  brought  on  the  contract ;  but  the  person  in- 
jured could  only  bring  an  actio  doli  or  'metus  causa  within  a  limited 
time.  Hence  it  came  to  be  said  that  such  things  were  temporalia  ad 
agendum,  perpetua  ad  excipiendum.     (See  D.  xliv.  4,  5,  6.) 

10.  Temporales  atque  dilatorise  sunt,  10.  Those  are  temporary  and  dilatory 
quse  ad  tempus  nocent,  et  temporis  dila-  which  jiresent  an  obstacle  for  a  certain 
tionem  tribuunt :  qualis  est  pacti  con-  time  and  procui-e  delay.  Such  is  the 
venti,  cum  ita  convenerit  ne  intra  cer-  exception  pacti  conventi  when  it  has 
tum  tempus  ageretur,  veluti  intra  quin-  been  agi-eed  that  no  action  shall  be 
quennium  ;  nam  finito  eo  tempore  non  brought  for  a  certain  time,  as,  for  in- 
impeditiu'  actor  rem  exequi.  Ergo  ii  stance,  for  five  years ;  when  once  this 
quilnis  intra  certum  tempus  agere  volen-  period  has  elapsed,  the  plaintiS'  is  not 
tibus  objicitur  exceptio  aut  pacti  con-  pi-evented  from  bringing  his  action, 
venti  aut  alia  similis,  diflferre  debent  Those,  therefore,  who  seek  to  bring  the 
actionem  .  et  post  tempus   agere  ;    ideo  action  before  the  expiration  of  the  time. 
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euiin  ct  (lilatoriic  istae  exceptiones  apel- 
l;iiitur.  Alioiiiiiii,  si  intiu  tempus  eg-erint, 
objectaque  sit  exceptlo,  iiecpie  eo  judicio 
quichpiam  conseciuereutur  pi-opter  ex- 
cej.)tioiiem,  ne(iue  post  tempus  oliin  agere 
potei-ant,  cum  teuiere  I'Cin  in  judicium 
dedacebaot  et  consumebant,  qua  ratione 
I'em  aiuittebant.  Hodie  autem  non  ita 
stiicte  haec  j^rocedere  volumus ;  sed  eum 
qui  ante  tempus  pactionis  vel  obliga- 
tionis  litem  inferre  ausus  est,  Zenonianse 
coustitutioni  subjacere  censemus,  quara 
saci-atissimus  legislatoi'  de  lis  qui  tem- 
pore plus  petierint,  pi-otulit:  ut  si  in- 
ducias  quas  ipse  actor  sponte  indulserit 
vel  natura  actionis  continet,  contemp- 
serit,  in  duplum  habeant  ii  qui  talem 
injuriam  passi  sunt ;  et  post  eas  finitas 
non  aliter  litem  suscipiant,  nisi  omnes 
expensas  litis  antea  acceperint,  ut  actores 
tali  powia  perterriti  tempora  litium  do- 
ceautur  observare. 


Gai.  iv.  122, 


and  are  repelled  T>y  the  exception  ixicti. 
cwihventi,  or  any  siniilar  one,  oug-ht  to 
put  it  off  and  to  V»ing  it  after  the  time 
has  elapsed  ;  hence  these  exceptions  are 
termed  dilatoi-y.  If  jilaintiffs  have 
brought  the  action  before  the  expiration 
of  the  time,  and  been  repelled  by  the 
exception,  they  will  not  gain  anything 
by  the  action  they  bring,  because  of  the 
exception ;  and,  formerly,  they  would 
not  have  been  able  again  to  biing  an 
action  on  the  expiration  of  the  time, 
because  they  had.  rashly  brought  their 
claim  before  a  judge,  and  so  used  up 
their  right  to  bring  an  action,  and  lost 
all  they  could  claim.  But  at  the  pre- 
sent day  we  do  not  wish  to  proceed  so 
rigorously ;  any  one  who  shall  ventuie 
to  bring  an  action  before  the  time  fixed 
by  the  agreement  or  obligation  shall  Vie 
subject  to  the  dispositions  of  the  consti- 
tution of  Zeno,  published  by  that  em- 
peror with  respect  to  those  who,  in  re- 
gard to  time,  ask  more  than  is  due  to 
them.  Consequently,  if  the  plaintiff 
shall  disregard  the  delay  which  he  him- 
self has  voluntarily  accorded,  or  which 
results  from  the  nature  of  the  action, 
the  delay  shall  be  doubled  for  the  bene- 
fit of  those  who  have  sustained  such  a 
wrong  ;  and  even  after  the  expiration  of 
the  time,  these  persons  shall  not  be 
obliged  to  defend  the  action  unless  they 
nave  been  reimbursed  for  all  the  ex- 
penses of  the  former  action,  that  a 
penalty  so  heavy  may  teach  plaintiffs  to 
have  due  regard  to  the  delays  that  are 
to  elapse  before  actions  are  brought. 

123  ;  C.  iii.  10. 


Alia  similis.  Gaius  gives,  as  an  instance,  the  exceptio  litis  ditiducd, 
given  to  repel  a  plaintiff  who  broke  up  into  two  actions  his  remedy  for 
a  single  thing,  and  sued  within  the  same  praetorship  for  the  part  he 
did  not  include  in  his  first  action.  G-aius  defines  dilatory  exceptions 
as  those  quos  non  semper  locum  habent,  sed  evitan  possunt.     (iv.  122.) 

Zenoniance  constitutioni.     (See  Tit.  6.  33.) 


11.  Prseterea  etiam  ex  persona  dila- 
torite  sunt  exceptiones,  quales  sunt  pro- 
curatorise,  veluti,  si  per  militem  aut 
mulierem  agere  quis  velit :  nam  militi- 
bus,  nee  pro  patre  vel  matre  vel  uxore, 


11.  There  are  also  dilatory  exceptions 
by  reason  of  the  pei'son  :  such  are  those 
objecting  to  the  pi-ocurator  ;  as,  for  in- 
stance, if  a  plaintiff  wishes  to  have 
his   cause    conducted    by   a   soldier   or 
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nee  ex  sacro  rescripto,  procuratoi-io 
nomine  pxperiri  conceditur ;  suis  vero 
negotiis  superesse  sine  offensa  disciplinse 
possunt.  Eas  vero  exceptiones  quse  tilim 
procuratoi'ibus  proptei-  infamiam  vel  dan- 
tis  vel  ipsius  pi-ocuratoris  opponebantur, 
ciim  in  judiciis  frequentari  nuUo  modo 
perspeximiis,  conquiescere  sancinius  ;  ne 
dum  de  his  altei'catur,  ipsius  negotii  dis- 
ceptatio  proteletur. 


D.  xliv.  1.  3  ; 


woman,  for  soldiers  cannot  be  procura- 
tors even  for  their  father,  or  mother,  or 
wife,  not  even  by  virtue  of  an  imperial 
rescript ;  but  they  may  conduct  their 
own  affairs  without  any  breach  of  dis- 
cipline. As  to  the  exceptions  formerly 
opposed  to  procurators  on  account  of 
the  infamy,  either  of  the  person  appoint- 
ing the  procurator,  or  of  the  procurator 
himself,  since  we  found  that  they  were 
no  longer  used  in  practice,  we  have 
enacted  that  they  shall  be  abolished, 
that  no  discussion  as  to  their  effect  may 
prolong  the  course  of  the  action  itself. 
C.  ii.  13.  7.  9. 


The  exception  to  the  procurator  as  an  improper  person  only  produced 
a  delay ;  directly  the  plaintiflf  appointed  a  proper  person  as  procurator, 
the  action  proceeded. 

The  infamia  was  that  produced  by  being  condemned  in  certain 
actions,  as  in  the  actio  tutelce,  depositi,  pro  socio,  etc. 

After  noticing  exceptions,  G-aius  notices  prescriptions,  which  origi- 
nally had  been  limitations  of  the  actions  inserted  on  behalf  of  the 
plaintiff  or  defendant.  We  have  had  an  instance  of  the  one  inserted 
for  the  protection  of  the  defendant  in  the  prcsscriptio  longi  temporis  (Bk. 
ii.  Tit.  6.  pr.  note) ;  but  by  the  time  of  Gains  all  the  prescriptions  on 
behalf  of  the  defendant  were  ranked  among  exceptions.  Prescriptions 
on  behalf  of  the  plaintiff  still  remained  where  it  was  to  the  interest  of 
the  plaintiff'  that  not  all  his  right,  but  only  so  much  of  it  as  had  given 
rise  to  an  existing  liability,  should  be  sued  on,  so  that  he  might  not 
be  barred  from  suing  when  other  liabilities  came  into  existence.  (Gai. 
iv.  130.  9). 


Tit.  XIV.     DE   REPLICATIONIBUS. 


Interdum  evenit  \\i  exceptio,  quse 
prima  facie  justa  videatur,  inique  no- 
ceat.  Quod  cum  accidit,  alia  allegatione 
opus  est  adjuvandi  actoris  gratia,  quae 
replicatio  vocatur,  quia  per  earn  replica- 
tur  atque  resolvitur  jus  exceptionis  :  ve- 
luti,  cum  pactus  est  aliquis  cum  debitore 
suo  ne  ab  eo  pecuniam  jietat,  deinde 
postea  in  contrarium  pacti  sunt,  id  est, 
ut  creditori  petere  liceat.  Si  agat  cred- 
itor, et  excipiat  debitor,  ut  ita  demum 
c-ondemnetur,  si  non  convenerit  ne  earn 
pecuniam  creditor  petat,  nocet  ei  excep- 


Sometimes  an  exception  which  at  first 
sight  seems  just,  is  really  unjust.  In 
this  case,  to  place  the  plaintiff  in  a  right 
position,  it  is  necessary  there  should  be 
another  allegation,  termed  a  replication, 
because  it  unfolds  and  resolves  the  right 
given  by  the  exception.  For  example, 
supposing  a  creditor  has  agreed  with  a 
debtor  not  to  demand  payment,  and  then 
makes  an  agreement  to  the  contrai-y ; 
that  is,  that  he  may  demand  payment ; 
if,  when  the  creditor  bi-ings  his  action, 
the  debtor  uses  the  exception,  alleging 
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TjO'.) 


tio.  Corivenit  nniin  ita  :  namrjiie  riihil- 
oiiiinus  hoc  verriiii  mjiiiet,  licot  postea  in 
conti-annm  i)a(;ti  sint ;  sed  quia  iniquum 
est  creditorem  excludi,  i-eplicatio  ei  da- 
bitui-  ex  posteriore  pacto  convento. 


that  he  oug'ht  only  to  be  condemned  if 
hib  creditor  is  not  under  an  ag-reement 
not  to  demand  payment,  this  exception 
presents  an  obsta<;le  to  the  credit^ir. 
For  it  remains  true  that  this  a{^-eement 
was  made,  althougVi  a  conti-aiy  ag^ree- 
ment  was  afterwards  made.  But  as  it 
would  be  unjust  to  depnve  the  creditor 
of  his  remedy,  he  will  be  pennitted  to 
use  a  replication  founded  on  the  latter 
agreement. 
Gai.  iv.  126. 

All  that  has  been  said  on  the  use  and  nature  of  exceptions  is  appli- 
cable to  replications,  which  are  but  exceptions  of  an  exception.  (D. 
xliv.  1.  22.) 

It  is  to  be  remarked  that  there  could  not  be  an  exceptio  doU  mali  to  an 
exceptio  doll  mali.  If  the  plaintiff  had  been  guilty  of  fraud,  it  could  not 
strengthen  his  right  of  action  that  the  defendant  had  also  been  guilty. 
(D.  xliv.  4.  4.  13.) 


1.  Rursus  interdum  evenit  ut  i-eplica- 
tio,  quae  prima  facie  justa  est,  inique  no- 
ceat.  Quod  cum  accidit,  alia  allegatione 
opus  est,  adjuvandi  rei  gratia,  quae  du- 
plicatio  vocatur. 

Gai.  iv 

2.  Et  si  rursus  ea  prima  facie  justa 
videatur,  sed  propter  aliquam  causam 
actori  inique  noceat,  rursus  alia  allega- 
tione opus  est,  qua  actor  adjuvetur,  quae 
dicitur  triplicatio. 

Gai.  iv 


1.  The  replication,  in  its  turn,  may,  at 
first  sight  seem  just,  and  yet  be  really 
unjust.  In  this  case,  to  aid  the  defend- 
ant, it  is  necessary  there  should  be  a 
further  allegation,  termed  a  duplicatio. 

.  127. 

2.  And  if,  again,  the  duplicatio  may 
seem  just,  but  is  really  unjust,  there  is 
wanted  to  aid  the  plaintiff  a  still  fui-ther 
allegation,  termed  a  triplicatio. 

.  128. 


3.  Quarum  omnium  exceptionum  usum, 
interdum  ulterius  quam  diximus,  varie- 
tas  negotiorum  introducit :  quas  omnes 
apertius  ex  Digestorum  latiore  volumine 
facile  est  cognoscere. 

Gai.  iv 

.  4.  Exceptiones  autem  quibus  debitor 
defenditur,  plerumque  accommodari  so- 
lent  etiam  tidejussoribus  ejus  et  recte  ; 
quia  quod  ab  iis  petitur,  id  ab  ipso 
debitore  peti  videtur,  quia  mandati  ju- 
dicio  redditurus  est  eis  quod  ii  pro  eo 
solverint.  Qua  ratione,  et  si  de  non  pe- 
tenda  pecunia  pactus  quis  cum  i-eo  fue- 
I'it,  placuit  perinde  succurrendum  esse 
per  exceptionem  pacti  convent!  illis  quo- 


3.  The  great  diversity  of  affairs  has 
made  it  i-equisite  to  carry  still  further 
the  use  of  these  exceptions.  A  clearer 
knowledge  of  them  all  may  be  obtained 
by  reading  the  fuller  work  of  the  Digest. 

.  129. 

4.  The  exceptions  given  for  the  pi-o- 
tection  of  the  debtor  are  also  for  the 
most  part  given  in  behalf  oi  his  fideju9- 
soi-es,  and  rightly  so ;  for  what  is  de- 
manded from  them  is  i-eally  demanded 
from  the  debtor,  because  by  the  actio 
mandati  he  will  be  forced  to  repay 
them  what  they  have  paid  for  him. 
Hence,  if  a  creditor  agrees  with  his  debt- 
or not  to  demand  payment,  the  exception 
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que  qui  pro  eo  obligati  essent,  ac  si  cum 
ipsis  pactus  esset  ne  ab  eis  ea  pecunia 
peteretur.  Sane  qiia^dam  exceptiones  non 
Solent  his  acconiniodari ;  ecce  enim  debi- 
tor, si  bonis  suis  cesserit,  et  cum  eo  ci-ed- 
itor  experiatui',  defenditur  j)er  exceptio- 
nem  nisi  bonis  cesserit ;  sed  hsec  excep- 
tio  fidejussoribus  non  datur,  ideo  scilicet 
quia  qui  alios  pro  debitore  obligat,  hoc 
maxime  prospicit,  ut  cum  facultatibus 
lapsus  fuei'it  debitor,  possit  ab  iis  quos 
pro  eo  obligavit,  suum  consequi. 


D.  xlvi.  1.19; 


pacti  conventi  may  be  employed  by 
those  who  are  bound  for  him,  exactly  as 
if  the  agreement  not  to  demand  pay- 
ment had  been  made  with  them  person- 
ally. There  are,  however,  some  excep- 
tions not  allowed  them ;  for  instance,  if 
the  debtor  has  made  a  cession  of  his 
property,  and  the  ci'editor  sues  him,  he 
may  protect  himself  by  the  exception 
nisi  honis  cessei-it;  but  this  exception  is 
not  allowed  to  fidejussores.  For,  in 
taking  security  for  the  payment  of  a 
debt,  what  the  creditor  principally  looks 
to  is  recovering  what  is  owed  him  from 
the  sureties,  in  case  of  the  insolvency  of 
the  principal. 

D.  ii.  14.  32. 


Exceptions  were  divided  into  rei  cohcerentes,  which  affected  the  right 
to  claim,  and  personce  cohcerentes,  which  only  protected  the  debtor  him- 
self. As  an  instance  of  an  exceptio  cohcsrens  rei  may  be  given  an  excep- 
tio  doli  mail,  or  a  general  pact  not  to  sue.  As  an  instance  of  an  exceptio 
cohcerens  personce  may  be  given  that  mentioned  in  the  text,  where  the 
debtor  was  protected  by  having  given  up  all  his  property,  or  a  particu- 
lar pact  not  to  sue  the  debtor  personally.  Generally  the  fidejussors  of 
the  defendant  could  use  the  exceptions  which  he  could  have  used ;  but 
this  was  not  always,  as  the  text  points  out,  true  of  those  personos  cokoe- 
rentes,  as  in  the  case  of  the  exception  nisi  bonis  cesserit. 


Tit.   XV.     DE   INTERDICTIS. 


Sequitur  ut  dispiciamus  de  interdictis, 
sen  actionibus  quae  pro  his  exercentur. 
Erant  autem  interdicta  formae  atque  con- 
cejitiones  vej-borum  quibus  prsetor  aut 
jubebat  aliquid  fieri,  aut  fieri  prohibe- 
bat :  quod  tunc  maxime  faciebat,  cum  de 
possessione  aut  quasi  possessione  inter 
aliquos  contendebatur. 

Gai.  iv. 


We  have  now  to  treat  of  interdicts  and 
the  actions  which  supply  their  place. 
Interdicts  were  certain  formulae  by 
which  the  prsetor  ordered  or  forbad 
something  to  be  done  ;  they  were  chiefly 
employed  in  disjiutes  as  to  possession 
or  quasi  possession. 

138,  139. 


An  interdict  was  a  decree  or  edict  of  the  praetor  made  in  a  special 
case.  The  praetor  published  a  general  edict  stating  the  leading  prin- 
ciples on  which  he  would  act.  But  in  certain  cases  he  would  make  an 
edict  applicable  only  to  particular  persons  and  particular  things. 
Instead,  for  instance,  of  referring  the  party  applying  to  him  for  relief 
to  the  general  rule  of  law  that  one  man  should  not  be  allowed  to  inter- 
fere with  the  watercourses  of  another,  he  made  an  edict  that  A  should 
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n<it  interfere  with  the  watercourses  of  B.  According  to  the  circum- 
stances of  the  case  such  a  command  maybe  either  positive  or  negative; 
and  though,  as  remarked  in  paragr.  1,  the  word  interdicLura  was  consid- 
ered to  apply  more  properly  to  a  negative  command  only,  it  was,  as  a 
matter  of  usage,  applied  to  all  such  special  edicts  indifferently ;  and 
Justinian  seems  to  suppose  that  interdicere  does  not  mean,  as  Gaius  as- 
sumes, to  forbid,  but  inter  duos  dicere,  to  decide  between  two  jjarties. 
(See  paragr.  1.) 

If  the  person  to  whom  the  special  edict  was  addressed  obeyed  its 
directions,  no  further  proceedings  were  necessary ;  if  he  asserted  that 
he  had  not  done  wrong,  the  praetor  allowed  an  action  to  be  brought 
grounded  on  the  interdict.  A  sketch  of  the  mode  in  which  the  pro- 
ceedings grounded  on  an  interdict  were  conducted  will  be  found  in  the 
notes  to  paragr.  8. 

There  was  always  something  of  a  public  character  in  the  reasons 
which  induced  the  praetor  to  grant  an  interdict.  He  ado^jted  it  as  a 
speedy  and  sure  remedy  in  cases  when  danger  was  threatened  to  ob- 
jects which  public  policy  is  especially  interested  to  preserve  uninjured, 
such  as  public  roads  and  waters,  burial-grounds,  or  sacred  places ;  and 
though  interdicts  were  granted  where  the  quarrel  was  entirely  between 
private  parties,  it  was  originally,  perhaps,  only  when  the  subject  of 
dispute  was  such  as  to  render  a  breach  of  the  public  peace  the  prob- 
able result,  unless  the  matter  was  set  at  rest  by  the  summary  interpo- 
sition of  legal  authority.  If,  for  instance,  it  was  a  possession  or  quasi- 
possession  that  was  disputed,  it  might  be  feared  that  the  claimant 
would  adopt  force  to  eject  the  actual  occupier,  that  force  would  be  met 
by  force,  and  the  public  peace  be  broken ;  and  the  limitation  of  the 
time — one  year — within  which,  as  we  shall  see,  interdicts  had  in  many 
cases  to  be  applied  for,  seems  to  connect  the  acts  giving  rise  to  them 
Avith  delicts.  (Poste,  Gai.  501.)  This  public  character  attaching  to 
interdicts  may  suggest  that  they  were  originally  given  to  protect  public, 
not  private  interests.  Niebuhr  (Hist.  Rom.  vol.  ii.  149)  and  Savigny 
(Possess.  Bk.  iv.  44)  think  that  in  the  private  occupancy  of  the  a{fer  piib- 
licus  may  be  seen  an  interest  so  little  protected  otherwise,  and  calling 
so  precisely  for  some  such  aid  as  the  interdict,  that  it  can  hardly  be 
doubted  that  the  early  use  of  interdicts  w^as  directed  to  meet  the  exi- 
gencies of  this  particular  case.  Anyhow,  as  the  civil  law  did  not  deal 
with  possession  apart  from  ownership,  a  remedy  became  necessary 
when  the  praetors  recognized  possession,  and,  after  the  praetorian  sys- 
tem was  fully  established,  a  character  of  settled  law  was  imposed  upon 
the  mode  of  giving  interdicts  by  the  praetor  announcing  in  his  edict 
that  he  would  grant  a  particular  interdict  under  particular  circumstances. 
Interdicts  were  given,  as  the  text  informs  us,  to  protect  not  only  the 
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possession  of  corporeal  things,  but  the  quasi-possession  of  servitudes. 
(8ee  Bk.  ii.  Tit.  3,  4.) 

Even  before  the  introduction  of  the  system  of  extraordinaria  judicia, 
interdicts  had  become,  probably,  less  frequently  used,  there  being  a 
tendency  to  go  direct  to  the  action  grounded  on  them,  and  to  do  away 
with  the  interdict  as  a  preliminary  step.  In  the  time  of  Justinian 
persons  who  under  the  prastorian  system  would  have  applied  for  an  in- 
terdict, brought  an  action.  In  conducting  this  action,  the  magistrate 
would  be  greatly  guided  by  the  old  law  relating  to  interdicts ;  but 
otherwise,  the  subject  of  interdicts  was  one  with  which  the  law  of  the 
Lower  Empire  had  very  little  to  do. 


1.  Summa  autem  divisio  interdictorum 
hsec  est,  quod  aut  prohibitoria  sunt,  aut 
j-estitutoria,  aut  exhibitoria.  Prohibito- 
ria sunt,  quibus  vetat  aliquid  fiei-i,  veluti 
vim  sine  vitio  possidenti,  vel  mortuum 
inferenti  quo  ei  jus  erat  inferendi,  vel  in 
loco  sacro  asdificari,  vel  in  flumine  publi- 
co ripave  ejus  aliquid  fieri  quo  pejus  na- 
vigetur.  Restitutoi'ia  sunt,  quibus  resti- 
tui  aliquid  jubet,  veluti  bonorum  posses- 
son  possessionem  eoi-um  qua;  quis  pi'o 
herede  aut  pro  possessore  possidet  ex  ea 
hereditate,  aut  cum  jubet  ei  qui  vi  pos- 
sessione  fundi  dejectus  sit,  restitui  pos- 
sessionem. Exhibitoria  sunt  per  quae 
jubet  exhiberi,  velut*  eum  cujus  de  li- 
bertate  ag-itur,  aut  libertum  cui  patro- 
nus  operas  indicere  velit,  aut  parent!  li- 
beros  qui  in  potestate  ejus  sunt.  Sunt 
tamen  qui  putant  propi-ie  interdicta  ea 
vocari  qu<«  pi-ohibitoria  sunt,  quia  inter- 
dicere  est  denuntiare  et  prohibere ; 
restitutoria  autem  et  exhibitoria  propria 
decreta  vocari ;  sed  tamen  obtinuit  om- 
nia interdicta  appellari,  quia  inter  duos 
dicuntur. 


Gal.  iv.  139,  140.  142. 


1.  The  principal  division  of  interdicts 
is,  that  they  are  prohibitory,  i-estitutory 
or  exhibitory.  Prohibitory  interdicts 
are  those  by  which  the  prsetor  forbids 
something  to  be  done,  as,  for  example, 
to  use  force  against  a  person  in  lawful 
possession,  or  against  one  who  carries  a 
dead  body  to  a  spot  where  he  has  a  right 
to  carry  it,  or  to  build  on  a  sacred  place, 
or  to  do  anything  in  a  public  river,  or  on 
its  bank,  which  may  impede  the  naviga 
tion.  Restitutory  interdicts  are  those  by 
which  the  praetor  orders  something  to  be 
restored,  as,  for  instance,  when  he  orders 
to  be  restored  to  the  possessor  the  pos- 
session of  the  goods  of  an  inheritance 
possessed  by  another  as  heir  or  as  pos- 
sessor, or  when  he  orders  the  possession 
of  land  to  be  restored  to  the  person  who 
has  been  violently  expelled  from  it. 
Exhibitory  interdicts  ai'e  those  by  which 
the  praetor  orders  to  exhibit ;  foi"  instance, 
to  exhibit  the  person  whose  freedom  is 
being  questioned,  or  the  freedman  whose 
services  are  claimed  by  the  patron,  or  to 
exhibit  to  the  father  the  children  in  his 
power.  Some,  however,  think  that  the 
term  interdict  ought,  strictly  sjjeaking, 
to  be  applied  to  those  which  are  prohib- 
itory, because  intet'dicere  means  to  '  de- 
nounce, to  prohibit,'  while  those  that  ai-e 
restitutory  or  exhibitory  ought  to  be 
called  dec7'eta.  But  usage  has  applied 
the  word  interdict  to  all  alike,  as  they 
are  all  given  between  two  parties. 
144  ;  D.  xliii.  1.  2.  1. 


The  formula  of  many  of  the  interdicts  most  ordinarily  in  use  is  pre- 

It  would  take  up  too  much  space  to  give 


served  to  us  in  the  Digest. 
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many  of  these  at  lengtli.  One  or  two  examples  of  e?'ch  kind  must 
suffice. 

The  formula  of  the  prohibitory  interdict  generally  ended  with  the 
words  veto  or  vim  fieri  veto.  That  forbidding  nuisances  in  public  ways 
ran  thus: — 

In  via  publica  itinereve  publico  facer e,  immittere  quid,  quo  ea  via  idte 
iter  deterius  fiat,  veto.     (D.  xliii.  8.  2.  20.) 

That  forbidding  interruption  in  the  use  of  a  burial-ground  ran 
thus : — 

Quo  quave  illi  (the  person  protected),  inferre  invito  te  (the  person 
against  whom  the  interdict  was  granted),  jus  est,  quominus  illi  eo  eave 
■mortuum  inferre  et  ibi  sepelire  liceat,  vim  fieri  veto.  (D.  xi.  8.  1.)  Other 
prohibitory  interdicts  may  be  found  relating  to  sacred  places  (D.  xi.  8. 
1),  tombs  (D.  xi.  8.  1),  public  places  (D.  xliii.  8.  2.  20),  navigation  (D. 
xliii.  12.  1). 

Restitutory  interdicts  ran,  for  example,  thus : — 

Quod  in  fiumine  publico  ripate  ejus  factum,  sive  quid  in  fiumen  ripamre 
ejus  immissum  habes  si  ob  id  aliter  atqixe  fluit,  atque  uti  pru/re  (Estate  fiuxit^ 
restituas.     (D.  xliii.  13.  11.) 

Restituere  is  used  in  a  very  wide  sense,  as  it  includes  not  only,  as  in 
this  example,  putting  back  things  into  the  state  they  were  before,  and 
giving  back  possession,  but  giving  possession  to  a  person  who  had  not 
had  possession. 

Of  exhibitory  interdicts,  which  were  used  as  the  preliminary  of  a 
vindication,  we  may  take  as  a  specimen  that  de  libero  homine  exhibendo, 
granted  to  make  any  one  w^ho  had  a  freeman  in  his  custody  produce 
him,  and  thus  render  it  impossible  that  he  should  be  illegally  retained 
in  his  custody.     It  ran  thus : — 

Quern  liberum  dolo  malo  retineas,  exhibeas.     (D.  xliii.  29.  1.) 

2.  Sequens  divisio  interdictorum  hsec  2.  The  second  division  of  interdicts  is, 
est,  quod  qusedam  adipiscendse  pos-  that  they  are  given  to  some  to  acquii-e, 
sessionis  causa  comparata  sunt,  qusedam  some  to  retain,  and  others  to  recover 
retinendse,  qusedam  recuperandse.  possession. 

Gai.  iv.  143. 

As  interdicts  were  mainly  applied  to  questions  of  the  possessory 
rights  of  private  persons,  those  interdicts  which  distinctly  referred  to 
such  possession  are  here  classed  together.  But  they  fall  under  the 
heads  of  the  first  division.  Interdicts  retinendce  possessionis  were  pro- 
hibitory ;  interdicts  adipiscendce  or  recuperandce  possessionis  were  restitu- 
tory. 

3.  Adipiscendje  possessionis  causa  in-  3.  To  acquire  possession  an  interdict 
terdictum  accommodatur  bonorum  pos-     is  given  to  the  honorum  possessor  termed 
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sessori,  quod  appellatur  quorum  bono- 
rum.  Ej  usque  vis  et  potestas  hsec  est, 
ut  quod  ex  iis  bonis  quisque  quorum 
possessio  alicui  data  est,  pro  herede  aiit 
pro  possessore  possideat,  id  ei  cui  bo- 
norum  possessio  data  est  restituere 
debeat.  Pro  herede  autem  possidere 
videtur,  qui  putat  se  heredem  esse ;  pro 
possessore  is  possidet,  qui  nuUo  jure 
rem  bereditariam  vel  etiam  totam  here- 
ditatem,  sciens  ad  se  non  pertinere, 
possidet.  Ideo  autem  adipiscendae  pos- 
sessionis  vocatur  interdict'um,  quia  ei 
tantum  utile  est  qui  nunc  primum  cona- 
tur  adipisci  I'ei  possessionem  :  itaque  si 
quis  adeptus  possessionem  amiserit  earn, 
hoc  interdictum  ei  inutile  est.  Interdic- 
tum  quoque  quod  appellatur  Salvianum, 
adipiscendae  possessionis  causa  compara- 
tum  est,  eoque  utitur  dominus  fundi  de 
rebus  coloni,  quas  is  pro  mercedibus 
fundi  pignori  futuras  pepigisset. 


Quorum  honorwri,  of  which  the  effect  is 
to  compel  the  person  possessing,  as  heir 
or  possessor,  any  of  the  goods  of  which 
the  possession  is  given,  to  make  I'estitu- 
tion  to  the  hono7-um  possessor.  A  person 
is  said  to  possess  as  heir,  who  thinks 
himself  to  be  heir,  and  as  possessor, 
who,  without  any  light,  and  knowing 
that  <it  does  not  belong  to  him,  possesses 
a  part  or  the  whole  of  an  inheritance. 
It  is  said  of  this  interdict,  that  it  is  given 
to  acquire  possession,  because  it  is  only 
available  for  a  person  who  Avishes  to 
gain,  for  the  first  time,  possession  of  a 
thing.  If,  then,  a  person  who  has 
gained  possession  loses  it,  he  cannot 
avail  himself  of  this  interdict.  There 
is,  too,  another  interdict  given  to  acquire 
possession,  Adz.  the  interdictum  Salvia- 
num, to  which  an  owner  of  land  has 
recourse  to  enforce  his  right  over  the 
things  belonging  to  the  farmer,  which 
tbe  farmer  has  pledged  as  a  security  for 
his  rent. 


Gai.  iv.  144.  147. 


The  interdict  Quorum  bonorum  ran  thus : — 

Quorum  bonorum  ex  edicto  meo  illi  possessio  data  est,  qu/)d  de  his  bonis 
pro  herede  aut  pro  possessore  possides,  possideresve  si  nihil  usucaptum,  esset, 
quod  quidem  dolo  fecisti  ut  desineres  possidere,  id  illi  restituas.  (D.  xliii. 
2.)  Although  the  interdict  was  only  given  when  the  bonorum  possessor 
had  never  before,  had  possession,  yet  it  was  restitutory,  a  term  used 
very  widely,  as  has  been  observed  in  the  note  to  paragr.  1,  and  the 
word  restituas  appears  in  its  terms.  Restituas,  therefore,  must  be  used 
as  meaning  'to  give  up,'  not  'to  give  back.' 

The  use  of  this  interdict  was  to  secure  the  possession  to  those  whom 
the  praetor  treated  as  having  a  right  to  the  inheritance,  but  who  had 
not  a  right  recognized  by  the  civil  law.  Not  being  heirs,  properly  so 
called,  they  could  not  bring  a  real  action  for  the  inheritance.  (See 
Bk.  iii.  Tit.  9.)  It  will  be  observed  from  the  formula  that  the  interdict 
might  be  used  against  the  person  possessing  pro  herede  or  po'o  possessoi'e, 
although  the  time  of  usucapion  had  run  in  his  favor,  and  against  such 
a  person  if,  having  possessed,  he  had,  through  dolus  malm  on  his  part, 
ceased  to  possess.  The  person  possessing  pro  possessore,  i.e.  without 
any  allegation  of  title,  is  sometimes  spoken  of  as  prcBdo.     (See  page  439.) 

We  must  not  confound  the  interdictum  Salvianum  with  the  actio 
Serviana  (see  Tit.  6.  7),  but  it  was  probably  only  a  step  to  that  action, 
and  may  have  fallen  into  disuse  when  the  actio  Serviana  was  established 
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as  a  means  of  redress  for  the  creditor.  The  interdictum  Saltianum  was 
not  given  to  every  mortgage  creditor,  but  only  to  the  owner  of  a  rnral 
estate,  as  a  means  of  getting  possession  of  the  goods  of  the  occupier  of 
the  estate  which  had  been  pledged  for  the  rent.  Probably  the  inter- 
dict was  granted  even  if  the  goods  had  passed  into  the  hands  of  a 
third  party.  (D.  xliii.  33.  1,  but.  see  C.  viii.  9.  1.)  Gains  mentions 
two  other  interdicts  coming  under  this  head,  one  given  to  how/runn. 
emptores,  and  one  to  sectores,  or  purchasers  of  public  goods,  (iv.  1.55, 
156.) 


4.  Retinendse  possessionis  causa  com- 
pavata  sunt  interdicta  uti  possidetis  et 
utrubi,  cum  ab  utraque  parte  de  proprie- 
tate  alicujus  rei  controversia  sit,  et  ante 
quteritar  uter  ex  litigatoribus  possidere, 
et  uter  petere  debeat :  nainque,  nisi 
ante  exploratum  fuei-it  utrius  eorum 
l^ossessio  sit,  non  potest  petitoiia  actio 
institui,  quia  et  civilis  et  naturalis  ratio 
facit  ut  alius  possideat,  alius  a  possidente 
petat.  Et  quia  longe  commodius  est 
possidere  potius  quam  petere,  ideo  ple- 
rumque  et  fere  semper  ing-ens  existit 
contentio  de  ipsa  possessione.  Commo- 
dum  autem  possidendi  in  eo  est,  quod 
etiamsi  ejus  res  non  sit  qui  possidet,  si 
niodo  actor  non  potuerit  suam  esse  pro- 
bai'e,  remanet  suo  loco  possessio  :  prop- 
ter quam  causam,  cum  obscura  sunt 
utriusque  jura,  contra  petitiorem  judi- 
cai'i  solet.  Sed  interdicto  quidem  uti 
possidetis  de  fundi  vel  sedium  posses- 
sione contenditur,  utrubi  vero  interdicto 
de  rerum  mobilium  possessione.  Quo- 
rum vis  ac  potestas  pluriman  inter  se 
differentiam  apud  veteres  habebat :  nam 
uti  possidetis  interdicto  is  vincebat,  qui 
interdicti  tempore  possidebat,  si  modo 
nee  vi  nee  clam  nee  precario  nactus  fue- 
rat  ab  adversario  possessionem,  etiamsi 
alium  vi  expulerat,  aut  clam  arripuerat 
alienam  possessionem,  aut  precario  I'O- 
g-averat  aliquem  ut  sibi  possidere  lieeret ; 
utrubi  vero  interdicto  is  vincebat,  qui 
majore  parte  ejus  anni  nee  vi  nee  clam 
nee  precario  ab  adversario  possidebat. 
Hodie  tamen  aliter  observatur ;  nam 
utriusque  interdicti  potestas  (quantum 
ad  possessionem  pertinet)  exaequata  est : 
ut  ille  vincat  et  in  re  soli  et  in  re  mobili, 
(^ui   possessionem  nee  vi  nee   clam   nee 


4.  To  retain  possession  thei-e  are 
given  the  intei-dicts  uti  possidetis  and 
utrubi,  when,  in  a  dispute  as  to  the 
ownership  of  a  thing,  a  dispute  first 
rises  which  of  the  parties  ought  to  1  )e 
possessor  and  which  plaintiff.  For,  un- 
less it  is  first  determined  to  which  the 
possession  belongs,  it  is  impossible  to 
shape  the  real  action,  as  law  and  reason 
both  require  that  one  party  should  pos- 
sess, and  the  (ther  bring  his  claim  against 
him.  And  as  it  is  much  more  advanta- 
geous to  possess  than  to  claim  the  thing, 
there  is  generally  a  keen  dispute  as  to 
the  right  to  possess.  The  advantage  of 
possession  consists  in  this,  that  even  if 
the  thing  does  not  really  belong  to  the 
possessor,  yet,  if  the  plaintiif  does  not 
prove  himself  to  be  the  owner,  the  pos- 
sessor still  remains  in  possession,  and, 
therefore,  when  the  rights  of  the  par- 
ties are  doubtful,  it  is  customaiy  to  de- 
cide against  the  claimant.  The  inter- 
diet  uti  possidetis  applies  to  the  posses- 
sion of  land  and  buildings,  the  interdict 
utrubi  to  that  of  moveables.  There 
were  formerly  great  diff'ej-ences  in  their 
eflfeets  ;  for,  in  the  interdict  uti  possidetis, 
he  prevailed  who  was  in  possession  at 
the  time  of  the  interdict,  provided  that 
he  had  not  acquired  possession  from  his 
adversary  by  force,  or  clandestinely,  or 
as  a  concession  ;  but  it  made  no  difler- 
ence  if  he  had  acquired  it  from  any  one 
else,  by  forcibly  expelling  him,  secretly 
depriving  him  of  possessi(ni,  or  obtain- 
ing from  him  possession  as  a  concessii.in. 
In  the  interdict  utrubi,  on  the  contrary, 
he  prevailed,  who  during  the  greater 
part  of  the  pi-eceding  year  had  had  the 
possession  without  having  obtained  it  as 
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jirecario  ab  adversario  litis   contestatae    against  his  adversary  by  force,  clandes- 
tempore  detinet.  tinely,  or  as  a  concession.     At  the  pres- 

ent day  it  is  different,  for  the  two  inter- 
dicts have  the  same  effect  as  regards 
possession,  so  that  whether  the  thing 
claimed  is  an  immoveable  or  a  moveable, 
he  prevails,  who,  at  the  time  of  the  litis 
contestatio,  is  in  possession,  without  hav- 
ing obtained  it  as  against  his  adversary 
by  force,  clandestinely,  or  as  a  concession. 
Gai.  iv.  148-150  ;  D.  iv.  1.  24  ;    D.  xliii.  17. 1  ;  D.  xiiii.  31 ;  C.  iv.  19.  2. 

The  interdict  uti  possidetis  ran  thus  : — 

Uti  eas  cedes,  guibus  de  agitur,  nee  vi,  nee  clam,  nee  precario  alter  ab 
altera  possidetis,  quominus  ita  possideatis  vim  fieri  veto.     (D.  xliii.  17.  1.) 

It  was  granted  to  defend  the  possession  of  all  immoveables,  except 
cloaccB,  which  was  expressly  excepted  by  the  praetor's  edict.  The  word 
o^es  in  the  text  of  the  interdictis  only  an  example. 

By  possessing  precario  is  meant  possessing  by  having  extorted  posses- 
sion by  prayer  and  entreaties.  When  the  person  from  whom  the  pos- 
session had  been  extorted  wished  to  do  so,  he  could  always  resume  it ; 
and  hence  the  word  precarius  came  to  mean  uncertain.  Perhaps  the 
origin  of  p)recaria  possessio  was  the  interest  that  clients  had  in  a  portion 
of  the  ager  publicus,  which  their  patron  might  permit  them  to  use,  and 
which  they  were  bound  to  restore  immediately  if  their  patron 
demanded  it  back. 

The  words  alter  ab  altero  are  inserted,  because  it  would  be  no  ground 
for  disturbing  the  possession  that  it  had  been  obtained  vi,  clam,  or  pre- 
cario, unless  it  had  been  so  obtained  from  the  other  litigant  party. 

It  was  necessary  that  application  should  be  made  for  this  interdict 
within  a  year  after  the  security  of  the  possession  had  been  threatened. 
(D.  xliii.  17.  1.)  It  did  not  signify  how  it  had  been  threatened.  The 
text  only  refers  to  the  case  of  an  action  being  brought  to  dispute  it, 
but  the  interdict  would  be  granted  in  whatever  way  the  possession  had 
been  attacked. 

The  interdict  utrubi  ran  thus  : — 

Utrubi  hie  homo  quo  de  agitur  majore  parte  hujusce,  annifuit,  quominus 
is  eum  ducat,  vim  fiero  veto.     (D.  xliii.  31.) 

The  example  is  taken  from  the  case  of  the  disputed  possession  of  a 
slave,  but  the  interdict  applied  to  the  case  of  all  moveables.  This  inter- 
dict was  considered  one  retinendw  possessinnis,  although,  as  it  was 
granted  to  the  person  who  had  possession  during  the  greater  part  of 
the  preceding  year,  it  might  happen  that  it  was  granted  to  a  person 
who  had  not  the  possession  at  the  exact  time  it  was  granted,  but  who 
had  possessed  the  thing  during  more  months  in  the  year  than  the  per- 
son who  happened  to  be  in  possession  at  the  end  of  the  year. 
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5.  Poasidere  aiitem  videtuv  quisque,  5.  A  person  is  considered  to  ponsess 
lum  solum  si  ipse  possideat,  sed  et  si  not  only  when  he  himself  possesses,  but 
ejus  nomine  aliquis  in  possessione  sit,  also  if  any  one  is  in  possession  in  his 
licet  is  ejus  juri  subjectus  non  sit,  qua-  name,  althoug-h  not  a  pei-son  in  his  pow- 
lis  est  colonus  et  inquilinus.  Per  eos  er,  as  the  tenant  of  a  farm  or  building, 
quoque  apud  quos  deposuerit  quis,  aut  He  "may  also  possess  thi-ough  a  deposi- 
quibus  commodavei'it,  ipse  possidere  tary  or  a  borrower,  and  this  it  is  that  is 
videtur ;  et  hoc  est  quod  dicitur,  retinere  meant  by  saying,  that  a  person  may  re- 
possessionem  posse  alicjuem  per  quemli-  tain  possession  by  any  other  who  pos- 
bet  qui  ejus  nomine  sit  in  possessione.  sesses  in  his  name.  Moreovei-,  it  is  held 
Quinetiam  animo  quoque  retineri  posses-  that  possession  may  be  retained  by  mere 
sionem  placet,  id  est,  ut  quamvis  neque  intention  only,  that  is,  that  although-  a 
ipse  sit  in  possessione,  neque  ejus  no-  person  is  not  in  possession  himself,  nor 
mine  alius,  tamen  si  non  derelinquendse  is  any  one  else  in  his  name,  yet,  if  it  is 
possessionis  animo,  sed  postea  reversu-  not  with  any  intention  of  abandoning 
rus  inde  discesserit,  retinere  possessio-  the  thing,  but  of  returning  again  to  it, 
nem  videatur.  Adipisci  vero  posses-  that  he  has  placed  himself  at  a  distance 
sionem  per  quos  aliquis  potest,  sectmdo  from  it,  he  is  considered  still  to  retain 
libro  exposuimus  ;  nee  ulla  dubitatio  est  the  possession.  Through  whom  posses- 
quin  animo  solo  adipisci  possessionem  sion  may  be  acquired,  we  have  already 
nemo  potest.  exj^lained  in  the  Second  Book.      But  it 

most  certainly  can  never  be  acquired  by 
mere  intention  only. 

Gai.  iv.  153. 

In  the  introductory  note  to  Bk.  ii.  Tit.  6,  the  distinction  has  been 
pointed  out  between  cmilis  possessio,  that  is,  possession  bona  fide  and  ex 
justa  causa,  which  could  be  transmuted  by  usucapion  into  ownership, 
and  natuTolis  possessio,  which  again  is  divided  into  possessio  where, 
although  there  is  not  possession  such  as  will  ripen  by  usucapion,  there 
is  still  possession  as  a  matter  of  fact,  coupled  with  the  intention  of 
treating  the  thing  as  if  the  possessor  were  the  owner,  and  in  possessione 
esse,  where  the  person  has  the  detentio,  but  not  the  animus  possidendi. 
Civilis  possessio  and  naturalis  possessio  with  the  intention  of  ownership 
were  protected  by  these  possessory  interdicts,  whereas  the  being  merely 
in  possession  was  not.  This  paragraph  points  out  (1)  that  one  person 
may  be  in  possession  while  another  is  the  possessor,  and  that  the  first 
is  not,  while  the  second  is,  entitled  to  the  interdicts ;  and  (2)  that  a 
possessor  may  sometimes  possess  only  with  the  animus  without  being 
actually  on  the  spot  possessing.  An  instance  given  in  Gains  is  that  of 
a  man  who  possesses  a  mountain  pasture,  and  leaves  it  when  the  sea- 
son for  its  use  is  over,  with  the  intention  of  returning  (G-ai.  iv.  153), 
although  the  mere  intention  to  possess  as  owner,  without  the  physical 
fact  of  detention  having  ever  taken  place,  was  of  no  avail. 

6.  Recuperandse  possessionis  causa  so-  6.  To  recover  possession  an  interdict 
let  interdici,  si  quis  ex  possessione  fundi  is  given  in  case  any  one  has  been  ex- 
vel  sedium  vi  dejectus  fuerit ;  nam  ei  pelled  by  violence  from  the  possession  of 
proponitur    interdictum   unde    vi,    per  land  or  a  building.     He  has  then  given 

87 


578 


LIB.   IV.      TIT.   XV. 


quod  is  qui  dejecit,  cogitur  ei  restituere 
possessionem,  licet  is  ab  eo  qui  dejecit 
vi  vel  clam  vel  precavio  possidebat.  Sed 
ex  constitutionibus  sacris,  ut  supra  dixi- 
mus,  si  quis  rem  per  vim  occupaverit, 
si  quidem  in  bonis  ejus  est,  dominio  ejus 
privatur ;  si  aliena,  post  ejiis  restitu- 
tionem  etiam  sestimationem  rei  dare  vim 
passo  compellitur.  Qui  autem  aliquem 
de  possessione  per  vim  dejecerit,  tenetur 
lege  Julia  de  vi  privata,  aut  de  vi  pub- 
lica  :  sed  de  vi  privata,  si  sine  armis  vim 
fecerit ;  sin  autem  cum  armis  eum  de 
possessione  expulerit,  de  vi  publica. 
Armorum  autem  appellatione  non  solum 
scuta  et  gladios  et  galeas  significari  in- 
telligimus,  sed  et  fustes  et  lapides. 


him  the  interdict  unde  vi,  by  which  he 
who  has  expelled  him  is  forced  to  restore 
to  him  the  possession,  although  the  per- 
son to  whom  the  interdict  is  given  has 
himself  taken  by  foi-ce,  clandestinely,  or 
as  a  concession,  the  i^ossession  from  the 
person  who  has  expelled  him.  But,  as 
we  have  said  above,  the  imperial  consti- 
tutions provide  that  if  any  one  seizes  on 
a  thing  by  violence,  he  shall  lose  the 
ownership  of  it,  if  it  is  a  part  of  his  own 
goods,  and  if  it  belonged  to  another,  he 
shall  not  only  restore  it,  but,  in  addition, 
pay  to  the  person  who  has  sustained  the 
injury,  the  amount  at  which  the  thing  is 
estimated.  Moreover,  a  person  who  has 
expelled  by  violence  another  from  his 
jiossession,  is  liable  under  the  lex  Julia 
for  pi'ivate  or  for  public  violence  ;  for 
private  violence,  if  his  violence  was 
exercised  without  the  use  of  arms  ;  for 
public  violence,  if  the  expulsion  from 
possession  was  made  by  armed  force. 
Undei"  the  term  arms  are  included  not 
only  shields,  swords,  and  helmets,  but 
sticks  and  stones. 


Gai.  iv.  154,  155  ;  D.  xlviii.  7 ;  D.  1.  16.  41 ;  C.  viii.  4.  7. 


The  interdict  unde  vi  ran  thus  : — 

Unde  tu  ilium  vi  dejecisti,  autfamilia  tua  dejecit,  de  eo,  guceque  ille  tunc 
'ihi  habidt,  tantummodo  intra  annum,  post  annum  de  eo  quod  ad  eum  qui 
vi  dejecit  pervenerit,  judicium  ddbo.     (D.  xliii.  16. 1.) 

Formerly  a  distinction  was  made  in  granting  this  interdict,  accord- 
ing to  the  degree  of  violence  used.  If  it  had  been  ordinary  violence 
[vis  quotidiana),  the  interdict  was  only  granted  if  the  possession  had 
not  been  obtained  vi,  clam,,  or  precario,  with  respect  to  the  adversary 
(Gai.  iv.  144),  and  could  only  be  obtained  within  a  year ;  but  if  vis 
armata  had  been  employed,  the  interdict  was  granted  in  all  cases. 
(Cic.  Epist.  XV.  16.)  This  difference  had  ceased  long  before  the  time  of 
Justinian,  and  apparently  before  the  time  when  the  interdict  assumed 
the  shai)e  in  which  we  now  find  it  in  the  Digest,  by  which,  as  will  be 
seen,  possession  was  given  within  a  year,  of  the  thing  as  it  then  was  ; 
after  a  year,  only  of  the  thing  as  it  came  into  the  hands  of  the  dispos- 
sessor. 

The  interdict  unde  vi  only  applied  to  immoveables  (D.  xliii.  16.  6) ; 
but  the  constitution  of  Valeutinian,  Theodosius,  and  Arcadian,  a.d. 
389,  referred  to  in  the  text  (and  in  Tit.  2.  1),  protected  moveables  as 
well  as  Immoveables.     (C.  viii  4.  7.) 
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The  lex  Julia  de  vi  is  treated  of  in  Tit.  18,  8. 

Possession  could  be  recovered  by  uti  and  utrubi  possidetis  as  well  as 
by  unde  vi,  and  it  was  by  utrubi  possidetis  that,  previously  to  the  consti- 
tution above  mentioned,  possession  of  moveables  was  recovered.  But 
the  interdict  unde  vi  was  in  some  respects  more  advantageous  than  uti 
possidetis.  (1)  It  gave  a  remedy  where  not  the  dispossessor,  but  a  third 
person,  was  in  possession  (D.  xliii.  16.  1.  40) ;  (2)  it  gave,  if  brought 
within  a  year,  the  fructus  from  the  time  of  the  ejectment,  not  as  uti 
possidetis  merely  from  the  commencement  of  proceedings  (D.  xliii.  16.  1. 
40) ;  and  (3)  it  was  not,  if  the  vis  had  been  armata,  or  after  the  dis- 
tinction between  the  characters  of  the  violence  employed  had  been  done 
away,  barred  by  the  vices  of  the  possession  of  the  applicant  for  the 
interdict ;  (4)  it  applied  not  only  to  immoveables,  but  to  any  moveables 
thereon.     (D.  xliii.  16.  1.  6.) 

There  were  other  interdicts  under  the  head  of  recuperandce  possessionis 
— that  de  precario  and  that  de  clandestina  possessione  (D.  xliii.  26.  2,  pr. ; 
D.  X.  3.  7.  5) ;  but  little  is  known  of  them. 

7.  Tsrtia  divisio  interdictorum  hfec  7.  The  third  division  of  interdicts  is, 
est,  quod  aut  simplicla  sunt,  aut  duplicia.  that  they  are  either  simple  or  double. 
Simplioia  sunt,  veluti  in  quibus  alter  Those  are  simiale  in  which  one  person  is 
actor,  alter  reus  est,  qualia  sunt  omnia  plaintiff  and  the  other  defendant,  as  is 
restitutoria  aut  exhibitoria :  namque  act-  the  case  in  all  that  are  restitutory  or 
or  est,  qui  desiderat  aut  exhiberi  aut  exhibitory.  For  he  is  the  plaintiff  who 
restitui,  reus  est  is  a  quo  desideratur  ut  wishes  that  a  thing-  shall  be  exhibited  or 
restituat  aut  exhibeat.  Prohibitoriorum  restored,  and  he  is  defendant  against 
autem  interdictorum  alia  simplicia  sunt,  whom  the  claim  is  made.  But  of  pro- 
veluti  cum  prohibet  jirsetor  in  loco  sacro  hibitory  interdicts  some  ai-e  simple,  some 
vel  in  flumine  publico  ripave  ejus  ali-  double  :  simple,  as,  foi-  instance,  when 
(^uid  fieri ;  nam  actor  est  qui  desiderat  the  prtetor  forbids  anything  to  be  done 
ne  quid  fiat,  reus  est  qui  aliquid  facere  in  a  saci-ed  place,  or  in  a  public  river,  oi- 
conatur.  Duplicia  sunt,  veluti  uti  pos-  on  its  banks  ;  for  he  is  plaintiff  who 
sidetis  intei-dictum  et  utrubi ;  ideo  autem  \\'ishes  that  the  thing  should  not  be  done, 
duplicia  vocantur,  quia  j)ar  utriusque  and  he  is  defendant  who  wishes  to  do  it : 
litigatoris  in  his  conditio  est,  nee  quis-  double,  as  in  the  case  of  the  interdicts 
quam  praecipue  reus  vel  actor  intelligi-  uti  possidetis  and  utruhi ;  and  these  in- 
tur,  sed  unusquisque  tarn  rei  quam  acto-  terdicts  are  called  double,  because  in 
ris  partes  sustinet.  them  the  position  of  each  party  is  equal, 

for  neither  can  be  said  to  be  properly 
plaintiff  or  defendant,   but   each  is  at 
'  once  plaintifl' and  defendant. 

Gai.  iv.  156-160. 

Duplicia  sunt,  veluti  uti  possidetis  interdictuvi  et  utruhi.  These  inter- 
dicts here  and  in  Gains  (Gai.  iv.  160)  are,  seemingly,  only  adduced  as 
examples,  but  we  know  of  no  others  having  the  same  character. 

8.  De  ordine  et  vetere  exitu  interdic-  8.  Of  the  process  and  efiect  of  inter- 
torum  supervacuum   est  hodie   dicei-e  ;     diets  in  former  times  it  would  be   now 
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nam  qiioties  extra  ordinem  jus  dicitiir  supei-fluous  to  speak.  For  whenever 
(qualia  sunt  hodie  omnia  judicia),  non  the  jurisciiction  is  extraordinary,  as  is 
est  necesse  reddi  interdictum ;  sed  per-  the  case  now  in  all  actions,  there  is  no 
inde  judicatur  sine  interdictis,  ac  si  utilis  necessity  for  an  interdict ;  for  judgment 
actio  ex  causa  interdicti  reddita  fiiisset.       is  given  without  interdicts,  exactly  as  if 

a  utilis  actio  had  been  given  in  pursu- 
ance of  an  interdict. 

C.  viii.  1.  3. 

From  the  Institutes  of  Gaius  we  gather  a  general  notion  of  the  man- 
ner in  which  the  proceedings  on  an  interdict  were  conducted.  But  the 
text  of  Gaius  is,  in  this  part,  very  imperfect  and  difficult  to  understand, 
and  as  the  whole  process  was  obsolete  in  the  time  of  Justinian,  a  very 
short  sketch  of  the  proceedings  must  suffice  here. 

The  parties  were  made  to  appear  in  jure  exactly  in  the  same  way 
when  an  interdict  was  to  be  applied  for  as  when  an  action  was  to  be 
brought.  The  praetor  heard  the  statement  of  the  party  who  made  the 
application,  and  if  the  adversary  confessed  the  truth  of  the  statement, 
or  the  facts  were  manifest,  the  praetor  announced  his  decree  at  once, 
and  had  it  executed,  if  necessary,  by  the  strong  arm  of  the  law  {manu 
militari).  If  the  merits  of  the  case  were  doubtful,  and  the  defendant 
asserted  that  he  had  not.  done  wrong,  the  praetor  gave  an  action  based 
upon  the  interdict,  to  ascertain  whether  the  facts  were  as  the  plaintiff, 
in  applying  for  the  interdict,  alleged ;  that  is,  the  intentio  of  the  for- 
mula was  the  language  of  the  interdict  put  as  a  hypothetical  ease.  The 
interdict  would  run, — Hoc  vel  illud  te  facere  veto :  the  intentio,  Si  hoc  tel 
illud  A.  A.  fecerit  {condemna,  etc.).  The  parties  bound  themselves  by  a 
sponsio  and  festipulatio  in  a  penal  sum,  which  the  defendant  was  to  pay 
if  he  was  in  the  wrong,  and  to  receive  if  he  was  not.  But  this  prac- 
tice, which  was  always  adopted  when  the  interdict  was  prohibitory, 
was  probably  gradually  abandoned  when  the  interdict  was  restitutory 
or  exhibitory ;  and  in  these  cases,  in  order  to  compel  the  actual  per- 
formance of  the  act  ordered  by  the  praetor,  an  action  was  given  with  a 
formula  arhitraria,  so  that  the  judex  might  issue  a  preparatory  order  to 
the  defendant,  and,  if  it  was  not  complied  with,  might  make  him  pay 
the  amount  of  all  damage  sustained  {quanti  ea  res  e^it).  (Gai.  iv.  161, 
and  foil.) 
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Tit.  XVL     DP:   PCENA  TEMERE   LITIGAXTIUM. 

Nunc  admonendi  sumus  magnam  cu-  We  may  hei-e  observe,  that  the  authoi-s 
ram  eg-isse  eos  qui  jura  sustinebant,  ne  and  preservers  of  our  law  have  always 
facile  homines  ad  litiyandum  procede-  sought  most  anxiously  to  hinder  men 
rent,  quod  et  nobis  studio  est ;  idque  eo  from  engaging-  too  j-ecklessly  in  law- 
maxime  fieri  potest,  quod  temeritas  tam  suits,  and  it  is  what  we  ourselves  desii-e 
agentium  quam  eorum  cum  quibus  age-  also.  And  the  best  method  of  succeeding 
retur,  modo  pecuniaria  poena,  raodo  ju-  in  it  is,  to  repi-ess  the  rashness  alike  of 
risjurandi  religione,  modo  infamise  metu  plaintiffs  and  of  defendants,  sometimes 
coercetur.  by  a  pecuniary  penalty,  sometimes  by 

the  sacred  tie  of  an  oath,  sometimes  by 

the  fear  of  infamy 

Gai.  iv.  174,  and  foil. 

In  the  days  of  Gains,  the  means  of  punishing  persons  who  recklessly 
brought  or  defended  a  suit  were  more  numerous.  The  plaintiff'  was 
restrained  from  recklessly  bringing  an  action  not  only  by  being  con- 
demned in  damages  and  costs,  but  (1)  by  an  action  of  calumny — that 
is,  the  defendant  could  bring  against  a  plaintiff"  who  had  sued  him 
dishonestly  an  action  by  which  the  defendant  could  recover  one-tenth 
of  what  the  plaintiff'  had  claimed,  if  by  action,  and  one-fourth  of  what 
he  had  claimed,  if  by  interdict  (Gai.  iv.  1175) ;  (2)  by  what  was  termed 
the  "contrary  action"  the  unsuccessful  plaintiff",  although  he  had 
honestly  brought  his  action,  was  made  to  pay  a  tenth  or  a  fffth  of  what 
he  claimed,  but  then  it  was  only  failing  in  a  few  special  actions,  such 
as  that  injuriarum,  that  exposed  him  to  this  risk ;  (3)  by  oath,  i.e.  by 
the  defendant  calling  on  him  to  swear  to  his  bona  fides,  but  if  the 
defendant  did  this,  he  could  not  afterwards  bring  an  action  of  calumny, 
or  the  contrary  action ;  and  (4)  by  restipulatio,  i.e.  by  being  called  on 
to  wager  a  sum  to  be  lost  if  he  failed,  which  was  allowed  in  certain 
actions ;  this  mode  of  proceeding  excluded  the  three  others  previously 
mentioned. 

In  the  law  as  described  by  Gains,  the  defendant  was  restrained  from 
recklessly  defending  an  action  (1)  by  the  sponsio,  or  wager  that  he 
would  lose,  allowed  in  certain  actions  (the  sponsio  and  restipulatio  made 
up  the  wager) ;  (2)  in  certain  actions,  as,  for  instance,  for  deposit  in 
case  of  necessity,  the  penalty  was  double  in  case  of  denial  (Tit.  6.  17), 
and  all  actions  with  a  penalty  are  looked  on  by  Gains  as  restraining 
the  defendant  (iv.  171) ;  (B)  if  the  case  was  one  where  no  restraint 
operated  under  these  first  two  heads,  the  defendant  was  obliged  to 
take  an  oath  of  bona  fides;  (4)  certain  actions  carried  infamy  with  them 
against  the  persons  condemned. 

1.  Ecce  enim  jusjui-andum  omnibus  1.  And  first,  under  our  constitution, 
qui  con  veniuntui*,  ex  constitutione  nostra    an  oath  is  administered  to  all  defendants. 
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defertnr ;  nam  i-eus  nor  aliter  suis  alle- 
gationil)us  utitiir,  nisi  prius  juraveiit 
quod  putans  sese  bona  instantia  uti  ad 
conti'adicendum  pervenit.  At  adversus 
inticiantes  ex  quibusdam  causis  dupli  vel 
tripli  actio  constituitui",  veluti  si  damni 
injuriae  aut  leg'atoi'um  locis  venerabili- 
bus  relictornm  nomine  agatur.  Statim 
autem  ab  initio  plui-is  quam  simpli  est 
actio,  veluti  furti  manifesti  qiiadrupli, 
nee  manifesti  dupli ;  nam  ex  his  causis 
et  aliis  quibusdam,  sive  quis  neget  sive 
fateatui',  pluris  quam  simpli  est  actio. 
Item  actoi'is  quoque  calumnia  coercetur, 
nam  etiara  actor  pro  calumnia  jurare 
cogitur  ex  nostra  constitutione ;  utri- 
usque  etiam  pai-tis  advocati  jtisjui-andum 
subeunt,  quod  alia  nostra  constitutione 
comprehensum  est.  Hajc  autem  omnia 
pro  veteris  calumnise  actione  introducta 
sunt,  qiiaj  in  desuetudinem  abiit,  quia  in 
partem  decimam  litis  actores  mulctabat, 
quod  numquam  factum  esse  invenimus : 
sed  pro  his  introductum  est  et  prsefatum 
jusjurandum,  et  ut  improbus  litigator  et 
damnum  et  impensas  litis  inferre  adver- 
sario  suo  cogatur. 


Gai.  iv.  173 ;  C.  ii.  59.  2 ;  C, 


And  the  defendant  is  not  admitted  to 
state  his  defence  imtil  he  has  sworn  that 
it  is  fi'om  a  pei-suasion  of  the  goodness 
of  his  own  cause  that  he  i-esists  the  de- 
mand of  the  plaintiff.  In  many  cases 
the  action  is  raised  so  as  to  be  for  the 
double  or  treble  value  against  those  who 
deny  ;  for  instance,  in  the  case  of  wrong- 
ful damage,  or  of  legacies  left  to  holy 
places.  There  are  other  cases,  in  which, 
from  the  beginning,  the  action  is  more 
than  for  the  single  value,  as,  for  instance, 
the  action /(w^i  inanifesti  for  the  quad- 
j'uple,  and  fititi  nee  vianifesti  for  the 
double.  In  these  cases  and  in  some 
othei's,  whether  the  defendant  denies  or 
confesses,  the  action  is  for  more  than  the 
single  value.  The  litigiousness  of  the 
plaintiff  is  also  restrained,  for  he  is 
obliged  by  our  constitution  to  take  the 
oath  de  calum7iia.  The  advocates  also 
of  each  party  take  an  oath  prescribed 
by  another  of  our  constitutions.  All 
these  formalities  have  been  introduced 
to  replace  the  old  action  calumniw,  which 
is  fallen  into  disuse,  for  it  subjected  the 
plaintiff  t<i  a  tine  of  the  tenth  of  the  valuta 
of  the  thing  in  dispute ;  but  we  ha\e 
never  known  this  penalty  enforced.  In 
its  stead,  there  has,  in  the  first  place, 
been  introduced  the  oath  we  have  jusi 
mentioned ;  and,  in  the  next  place,  a 
person  who  brings  a  gi-oundless  action 
is  made  to  I'einiburse  his  adversary  foi- 
all  losses  and  expenses  he  has  been  put 
to. 
iii.  1.  13.  6;  C.  iii.  1.  14.  1. 


For  the  terms  of  these  oaths  see  C,  ii.  59.  2 ;  C.  iii.  1. 14.  1.  Vel  triplL 
We  know  of  no  actions  in  which  there  was  a  penalty  of  treble  against 
a  defendant  who  denied  the  claim.  Perhaps  the  word  tripli  has  slipped 
in  from  the  text  of  Gains,  in  which  it  refers  to  actions /w^i  oblati,  etc- 
(Gai.  iv.  171.  173.) 


2.  Ex  quibusdam  judiciis  damnati 
ignominiosi  hunt :  veluti  furti,  vi  bono- 
]-um  I'aptorum,  injuriai'um,  de  dolo ; 
item  tutelse,  mandati,  deposit!  dii-ectis 
non  contrariis  actionibus  ;  item  pj-o  socio, 
quffi  ab  utraque  parte  directa  est,  et  ob 
id  quilibet  ex  sociis  eo  judicio  damnatus 
ignominia  notatur.      Sed  fui-ti    quidem 


2.  In  certain  actions  the  pei"Son  con- 
demned becomes  infamous,  as  in  the 
actions  fuj'ti,  vi  honorum  raptorum,  ht- 
jiiriarum,  de  dolo  ;  as  also  in  the  actions 
tutelOB,  mandati,  depositi,  if  dii-ect.  but 
not  if  contrary  ;  and  also  in  the  actidji 
2>?'0  socio,  which  is  direct,  by  whichever 
of  the  contracting  parties  it    may  be 
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ant  vi  bonorum  raptorum,  aut  injui-i- 
arum,  aut  de  dolo,  non  solum  damnati 
notantiir  ignominia,  sed  etiam  pacti,  et 
recte  :  plunmum  enim  interest,  utruin 
ex  delicto  aliquis  an  ex  contractu  debitor 
eit. 


broug-ht,  and  in  which  Infamy  is  at- 
tached to  whichever  of  these  parties  may 
be  condemned.  But  in  the  actions /wrti, 
vi  honorunb  raptorum,  injurlarmn,  and 
de  dolo,  it  is  not  only  to  have  been  con- 
demned that  makes  a  person  infamous, 
but  also  to  have  agreed  for  the  commis- 
sion of  the  offence  ;  and  rightly,  for  there 
is  a  great  diS'erence  in  being  debtor  by 
a  delict,  or  by  a  contract. 

Gai.  iv.  182 ;  D.  iii.  2.  7. 

Diredis  non  contrariis.  Contrariw  actiones  were  such  as  those  brought 
against  the  pupil,  the  mandator,  or  depositor,  by  the  tutor,  mandatary, 
or  depositary.  There  could  be  no  reason  why  infamy  should  attach  to 
a  pupil  who  did  not  know  the  amount  of  the  claims  of  the  tutor,  or  to 
a  depositor  who  did  not  know  the  amount  of  the  expenses  to  which 
the  depositary  had  been  put. 

The  consequences  of  infamy  were  to  prevent  the  guilty  person  from 
being  a  witness,  receiving  any  public  honors,  or  bringing  a  public 
prosecution.  We  have  also  seen  (Tit.  13.  11)  that,  previous  to  the 
legislation  of  Justinian,  a  person  declared  infamous  could  not  appear 
as  procurator  in  the  cause  of  another. 


3.  Omnium  autem  actionum  instituen- 
darum  principium  ab  ea  parte  edicti 
proficiscitur,  qua  praetor  edicit  de  in  jus 
vocando  ;  utique  enim  in  primis  adver- 
sarius  in  jus  vocandus  est,  ad  eum  qui 
jus  dicturus  sit.  Qua  parte  praetor  pa- 
i-entibus  et  patronis,  item  pai'entibus 
liberisque  patronorum  et  patronarum 
hunc  pi-asstat  honorem,  ut  non  aliter 
liceat  liberis  libertisque  eos  in  j  us  vocare, 
quam  si  id  ab  ipso  praetore  postulaverint 
et  impeti-averint ;  et  si  quis  aliter  voca- 
verit,  in  eumpoe.nam  solidorum  quinqua- 
ginta  constituit. 


Gai.  iv   46;  D.  ii.  4.  1  ; 


3.  In  bringing  any  action,  the  first 
thing  is,  to  comply  with  that  part  of  the 
edict  in  which  the  praetor  treats  of  the 
vocatio  in  jus .  For  the  defendant  must 
always  be  summoned  in  jus,  i.e.  before 
the  magisti-ate  who  has  the  jurisdiction. 
In  this  part  of  the  edict  the  praetor 
wishes  that  such  i-espect  should  be  shown 
towards  ascendants,  patrons,  and  even 
towards  the  ascendants  and  children  of 
pati'ons,  that  childi-en  and  freedmen 
cannot  summon  them  i?i  jus,  unless  they 
have  first  obtained  permission  from  the 
praetor  ;  and  he  subjects  persons  who 
summon  them  without  having  obtained 
the  praetor's  pel-mission,  to  a  penalty  of 
fifty  solidi. 

D.  ii.  4.  4.  1 ;  D.  ii.  4.  24. 


The  earliest  method  of  vocatio  in  jus  was  to  seize  on  the  defendant. 

Afterwards  the  seizins  became 


and  drag  him  before  a  magistrate. 


symbolical,  and  the  plaintiff  called  some  one  to  witness  that  the  defend- 
ant had  been  seized,  but  would  not  come. 
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Tit.   XVII.     DE    OFFICIO   JUDICIS. 


Superest  ut  de  officio  judicis  dispicia- 
mus.  Et  quidem  imprimis  illud  observ- 
are  debet  judex,  ne  aliter  judicet  quam 
legibus  aut  coiistitutionibus  aut  moribus 
proditum  est. 


It  remains  to  treat  of  the  office  of  the 
judge.  His  firet  care  ought  to  be,  never 
to  judge  otherwise  than  according  to  the 
laws,  the  constitutions,  or  customary 
usage. 


D.  V.  1.  40.  1;  D.  xlviii.  10.  1.  3. 

Judex  qui  contra  sacras  principum  constitutiones,  contra  jus  publicuvi 
quod  apud  se  recitatum  est,  pronunciat,  in  insulam  deportatur.  (Paul. 
Sent.  V.  25.  4.) 

If  the  judge  gave  a  sentence  manifestly  wrong,  or  if  the  sum  was 
fixed  in  the  condemnation  by  the  pnetor,  and  the  judge  condemned 
the  defendant  in  a  different  sum  (see  Tit.  4.  9.  1),  the  sentence  was 
treated  as  void  without  any  appeal  being  necessary.  If  the  judge  was 
mistaken,  as,  for  instance,  in  the  mode  in  which  he  regarded  some  fact, 
an  appeal  was  allowed,  which  had  to  be  brought  within  two  days  (pro- 
longed to  ten  days  by  Justinian  in  Nov.  23)  after  the  sentence,  or  three 
days  if  a  procurator,  and  not  the  party  himself,  had  conducted  the 
suit.  The  appeal  lay  from  the  judge  back  to  the  praetor,  from  the 
praetor  to  the  senate,  or,  in  later  times,  to  the  council  of  the  emperor 
with  the  praetorian  prasfect  as  its  head  judge,  and  finally  to  the  empe- 
ror himself. 


1.  Ideoque  si  noxali  judicio  addictus 
est,  observare  debet,  ut  si  condemnandus 
videatur  dominus,  ita  debeat  condem- 
nare  :  Publium  Maeviiim  Lucio  Titio  de- 
cem  aureos  condemno,  aut  noxam  dedere. 


1.  Consequently,  in  a  noxal  action,  if 
he  thinks  the  master  ought  to  be  con- 
demned, he  ought  thus  to  shape  the  con- 
demnation :  *  I  condemn  Publius  Msevius 
at  the  suit  of  Lucius  Titius  to  pay  ten 
aurei,  or  to  abandon  the  cause  of  the 
injury.' 

D.  xlii.  1.  6.  1. 


2.  Et  si  in  rem  actum  sit,  sive  conti-a 
petitorem  judicaverit,  absolvere  debet 
possessorem ;  sive  conh'a  possessorem, 
jubere  eum  debet  ut  rem  ipsam  restituat 
cum  fructibus.  Sed  si  possessor  neget 
in  prsesenti  se  restituere  posse,  et  sine 
frustratione  videbitur  tempus  restitu- 
endi  causa  petere,  indulgendum  est  ei, 
ut  tamen  de  litis  jestimatione  caveat  cum 
fidejussore,  si  intra  tempus  quod  ei  da- 
tum est  non  i-estituisset.  Et  si  hereditas 
petita  sit,  eadem  circa  fructus  interve- 
niunt,  qu£e  diximus  intervenire  in  sing- 
ularum  rerum  petitione  :  illorum  autem 


2.  In  a  real  action,  if  he  determines 
against  the  claimant,  he  ought  to  ab- 
solve the  possessor ;  if  against  the  pos- 
sessor, he  ought  to  order  the  possessor 
to  give  up  the  thing  itself  togethei*  with 
the  fruits.  But  if  the  possessor  states 
that  it  is  out  of  his  power  to  give  up  the 
thing  at  once,  and  his  request  for  delay 
seems  honestly  made,  some  indulgence 
should  be  accoi'ded  him ;  but  he  must 
first  furnish  a  fidejussor  to  give  security 
to  the  amount  of  the  value  of  the  thing 
in  dispute,  in  case  he  should  not  restoi-e 
it  within  the  time  allowed  him.     If  the 
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fi'iietimm  qnos  culpa  sua  possessov  non 
l)erc;epent,  in  utraque  actione  eadern 
i-atio  pene  habetur,  si  praedo  fueiit ;  si 
vero  bona  fide  poasessoi*  fuerit,  non  habe- 
tur ratio  consumptoi'um,  neque  non  pei'- 
ceptorum.  Post  inchoatam  autem  peti- 
tionem,  etiam  illorum  fructuam  I'atio 
habetur  qui  culpa  possessoris  percepti 
non  sunt,  ve!  percepti  consumpti  sunt. 


D.  vi.  1.  17.  1 ;  D.  vi.  1.  35.  1  ; 


action  is  foi-  an  inheritance,  the  rules 
with  regai-d  to  the  IViiits  ai-e  the  same  a.s 
those  we  have  laid  down  in  the  case  of 
particular  things.  Of  the  fruits  not 
g-athei-ed  by  the  fault  of  the  poR6es£W)r, 
account  is  taken  almost  in  the  same  way 
in  both  actions,  when  the  possession  i.s 
inala  fide.  The  bono-  fide  possessor  has 
not  to  account  for  fi-uits,  whether  con- 
sumed or  not  gathered.  But  from  the 
time  when  the  claim  is  made,  the  pos- 
sessor has  to  account  for  all  fniits  not 
gathered  through  his  fault,  or  gathered 
and  consumed. 

D.  vi.  1.  62.  1 ;  C.  iii.  32.  22. 


What  the  words  eadem  pene  ratio  refer  to  is  not  easy  to  say.  Perhaps 
they  may  have  reference  to  the  lesser  degree  of  severity  with  which 
an  account  of  fruits  not  gathered  was  exacted  in  the  case  of  an  inher- 
itance, the  possessor  not  being  accountable  for  all,  but  only  for  those 
which  it  could  be  fairly  said  he  ought  to  have  gathered.  (D,  v,  3.  25.  4.) 

Justinian  here  says  that  the  position  of  a  bona  fide  possessor  was  the 
same  in  the  case  of  an  inheritance  and  of  a  particular  object ;  for  that 
in  neither  case  was  he  answerable  for  fruits  gathered  and  consumed. 
But  this  was  not  the  case  after  a  senatas-consultum  made  in  the  time  of 
Hadrian  (D.  v.  3.  20.  6),  which  made  the  bona  fide  possessor  of  an  in- 
heritance answerable  for  all  that  he  had  profited  by  (D.  v.  3.  28) ;  and  he 
was  therefore  answerable  for  the  fruits  he  had  consumed.  Perhaps  the 
text  may  be  based  on  some  passage  in  the  writings  of  a  jurist  who 
wrote  before  the  senatus-consultum  was  made. 


3.  Si  ad  exhibendum  acttim  fuerit,  non 
siifticit  si  exhibeat  rem  is  cum  quo  ac- 
tum est ;  sed  ojius  est  ut  etiam  rei  cau- 
sam  debeat  exhibere,  id  est,  ut  earn 
causam  habeat  actor  quam  habiturus 
esset,  si  cum  primum  ad  exhibendum 
egisset,  exhibita  res  fuisset :  ideoque  si 
inter  moras  usucapta  sit  res  a  possessore, 
nihilominus  condemnabitur.  Praeterea 
fructus  medii  tempoi'is,  id  est,  ejus  quod 
post  acceptum  ad  exhibendum  judicium 
ante  rem  judicatam  intercessit,  i-ationem 
habere  del')et  judex.  Quod  si  neget  is 
cum  quo  ad  exhibendum  actum  est,  in 
prfesenti  exhibere  posse,  et  tempus  ex- 
hibendi  causa  petat,  idque  sine  frustra- 
tione  postulare  videatur,  dari  ei  debet, 
ut  tamen  caveat  se  restituturum.  Quod 
si  neque  statim  jussu  judicis  rem  exhi- 


3.  In  the  action  ad  exJiibendmii  it  is 
not  sufficient  that  the  defendant  exhibits 
the  thing,  but  he  must  also  exhibit  every- 
thing dej-ived  from  the  thing,  that  is,  he 
miist  place  the  claimant  in  the  same  po- 
sition as  he  would  have  been  in,  if  the 
thing  had  been  exhibited  immediately 
on  the  demand  being  made.  If,  there- 
fore, during  the  delay,  the  possessor 
completes  the  usucapion  of  the  thing, 
he  will  still  be  condemned.  The  judge 
ought  also  to  make  him  account  for  the 
fi'uits  of  the  intermediate  time,  that  is, 
of  the  time  elapsed  between  the  gi-ant- 
ing  the  action  ad  exhibendum  and  the 
sentence.  If  the  defendant  states  that 
it  is  out  of  his  power  to  make  the  exhi- 
bition immediately,  and  his  i-equest  fn- 
delay  seems  honestly  made,   he  should 
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beat,  neque  postea  exhibituruin  se  ca- 
veat, condemnandus  sit  in  id  quod  ac- 
toi-is  intererat  ab  initio  rem  exhibitam 
esse. 


D. 


have  time  given  him,  but  he  must  first 
give  security  that  he  will  give  the  thing 
up.  But  if  he  neither  exhibits  the  thing 
at  once,  upon  the  order  of  the  judge, 
nor  gives  security  for  exhibiting  it  after- 
wards, he  must  be  condemned  in  an 
amount  equivalent  to  tlie  interest  of  the 
claimant  in  having  it  exhibited  immedi- 
ately. 
X.  4.  9.  5,  6 ;  D.  x.  4.  12.  4,  5. 


4.  Si  familise  erciscundaj  judicio  ac- 
tum sit,  singulas  res  singulis  heredibus 
adjudicare  debet ;  et  si  in  alterius  per- 
sona prsegravare  videatur  adjudicatio, 
debet  hunc  invicem  coheredi  certa  pecu- 
nia,  sicut  jam  dictum  est,  condenmare. 
Eo  quoque  nomine  coheredi  quisque  suo 
condemnandus  est,  quod  solus  fructus 
hereditarii  fundi  percepit,  aut  rem  here- 
ditariam  corruperit  aut  consumpserit. 
Quje  quidem  similiter  inter  plures  quo- 
que quam  duos  coheredes  subsequuntui-. 


4.  In  the  action  familim  erdscundce, 
he  ought  to  adjudge  each  object  to  each 
heir  separately,  and,  if  any  one  heir  has 
more  than  his  share  adjudged  him,  the 
judge  ought,  as  we  have  said  above,  to 
condemn  him  to  pay  his  co-heir  a  iixed 
sum  as  an  equivalent.  So,  too,  an  heir 
ought  to  be  condemned  to  make  com- 
pensation to  his  co-heirs,  who  has  alone 
enjoyed  the  fruits  of  the  land  of  the 
inheritance,  or  has  damaged,  or  con- 
sumed anything  foi-ming  part  of  the 
inhei'itance.  And  these  rules  apply, 
whether  the  co-heirs  are  two  or  more. 


D.  X.  2.  51,  52.  2. 

As  to  the  office  of  the  judge  in  the  three  actions  noticed  in  this  and 
the  two  succeeding  paragraphs,  see  Introd.  sec.  103. 


5.  Eadem  interveniunt,  et  si  communi 
dividundo  de  pluribus  rebus  actum  fue- 
I'it.  Quod  si  de  una  re,  veluti  fundo,  si 
quidem  iste  fundus  commode  regionibus 
divisionem  recipiat,  partes  ejus  singulis 
adjudicare  debet,  et  si  unius  pai-s  prse- 
gravare videbitui-,  is  invicem  certa  pe- 
cunia  alteri  condemnandus  est.  Quod 
si  commode  dividi  non  possit,  veluti 
homo  forte  aut  mulus  erit  de  quo  actum 
sit,  tunc  totus  uni  adjudicandus  est,  et 
is  invicem  alteri  certa  pecunia  condem- 
nandus. 


D.  X.  2.  55  ; 


5.  It  is  the  same  in  the  action  commu- 
ni cliviclundo  for  the  division  of  a  num- 
ber of  things.  If  there  is  only  one  ob- 
ject to  be  divided,  for  instance,  a  piece 
of  land,  the  judge  ought,  if  the  land 
easily  admits  of  division,  to  adjudge 
their  I'espective  shai-es  to  the  several  co- 
proprietors.  And  if  one  of  them  receives 
too  large  a  share,  the  judge  ought  to 
order  him  to  pay  a  sum  of  money  as 
compensation  to  the  other.  If  the  thing 
is  one  that  cannot  be  advantageously 
divided,  as,  for  instance,  a  slave  or  mule, 
then  the  whole  must  be  adjudged  to  one, 
and  he  must  be  condemned  to  pay  a 
tixed  sum  as  compensation  to  the  other. 

C.  iii.  37.  3. 


C.  Si  finium  regundorum  actum  fuerit,  6.  In  the   action  fmium  regnndnntm 

dispicere  debet  judex  an  necessaria  sit  the  judge  ought  to  examine  if  the  adju- 

adjudicatio  :  quse  sane  uno  casu  neces-  dication  is  necessary,  and  it  is  so  only  in 

sai-ia  est,  si  evidentioribus  finibus  dis-  one  case,  viz.  if  it  would  be  advantageous 

tingui  agros  commodius  sit,  quam  olim  that   the   boundaries    should    be    more 
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fuissent  distincti  ;  nam  tunc  necesse  est 
ex  altei'ius  agro  partem  alifjuam  alterius 
ag-ri  domino  adjudicari,  (jiio  casu  conve- 
niens est  at  is  altei'i  certa  pecunia  debeat 
condemnari.  Eo  quoque  nomine  dam- 
nandus  est  quisque  hoc  jndicio,  quod 
forte  circa  fines  aliquid  malitiose  com- 
misit,  verbi  gratia,  quia  lapides  finales 
furatus  est,  vel  arbores  finales  cecidit. 
Contumacise  quoque  nomine  quisque  eo 
judicio  condemnatur,  veluti  si  quis  ju- 
bente  judice  metiii  agros  passus  non 
fuerit. 


clearly  marked  than  before.  In  that 
case  it  becomes  necessaiy  to  adjudge  to 
one  i^arty  a  portion  of  the  field  of  the 
other,  and  conset^uently  the  i>ei'Son  to 
whom  it  is  adjudged  ought  to  be  con- 
demned to  pay  a  fixed  sum  a.s  compensa- 
tion to  the  other.  In  this  action  he  ought 
also  to  be  condemned  who  has  fraudu- 
lently interfered  with  the  boundai-ies,  as, 
for  instance,  by  carrying  off  the  boundaiy 
stones,  or  cutting  down  the  trees  that 
mark  the  limit.  A  pei-son  may  be  also 
condemned  by  this  same  action  for  con- 
tumacy, who,  in  defiance  of  the  order  of 
the  judge,  opposes  the  measurement  of 
the  fields. 


D. 


1,  2.  1 ;  D.  X.  1.  3,  4.  3,  4. 


7.  Quod  atitem  istis  judiciis  alicui  ad- 
judicatum  sit,  id  statim  ejus  fit  cui  adju- 
dicatum  est. 

See  Introd.  sec.  103. 


7.  In  these  actions,  anything  adjudged 
becomes  at  once  the  propei-ty  of  the 
person  to  whom  it  is  adjudged. 


Tit.  XVIII.     DE   PUBLICIS   JUDICIIS. 


Publica  judicia  neque  per  actiones 
ordinantur,  neque  omnino  quidquam  si- 
mile haV)ent  cum  ceteris  judiciis  de  qui- 
bus  locuti  sumus,  magnaque  diversitas 
est  ecirum  et  in  instituendis  et  in  exer- 
cendis. 


Public  prosecutions  are  not  introduced 
by  actions,  and  bear  no  resemblance  to 
the  other  legal  i-emeflies  of  which  we 
have  been  speaking.  There  is  a  gi-eat 
difference  between  them,  both  in  the 
mode  in  which  they  are  begun  and  in 
that  which  thev  are  carried  on. 


The  subject  of  public  prosecutions  is  foreign  to  a  treatise  which,  like 
the  Institutes,  professes  to  treat  only  of  private  law.  It  is  not  noticed  at 
all  in  the  Institutes  of  Gains,  and  is  treated  in  a  very  cursory  manner 
in  this  Title.  For  the  comprehension  of  this  Title,  it  will  be  sufficient 
to  observe  that,  in  the  later  times  of  the  Republic  and  in  the  first 
years  of  the  Empire,  a  series  of  law^s  w^as  made,  fixing  the  penalty  to 
be  attached  to  particular  crimes,  and  prescribing  the  procedure  to  be 
employed  in  the  trial.  Many  of  these  laws  are  briefly  refeiTed  to  in 
this  Title  ;  and  it  was  the  trials  conducted  under  their  provisions  that 
alone  received  the  name  of  publica  judicia.  Under  the  Empire,  most 
of  the  crimes  not  coming  under  these  special  laws,  and  especially 
those  provided  against  by  a  senatus-consuUum  or  constitution,  were 
judged  by  the  praetor  or  prafectus  urU  in  a  more  summary  method. 
The  judicium  was  then  said  to  be,  not  puhlicuin,  but  extra  ordinem; 
and  gradually  the  method  of  procedure  prescribed  by  the  law  for  the 
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different  publica  judicia  fell  into  desuetude,  and  nothing  was  retained 
of  the  special  laws  but  the  penalty  they  fixed  (D.  xlviii.  1,  8),  the  pro- 
cedure being  the  same  as  in  the  judicia  extraordi7iaria.  (See  Introduc- 
tion, sec.  112.) 

1.  Publica  autem  dicta  sunt,  quod  cui-  1.  They  are  called  public,  because 
vis  ex  populo  executio  eorum  plei-umque  genei-ally  any  citizen  may  institute  them, 
datui". 

D.  xxiii.  2.  43.  10. 

There  were  certain  persons  excluded  from  the  right  of  bringing  a 
criminal  accusation  ;  for  instance,  women,  unless  the  injury  complained 
of  was  done  to  themselves  or  their  near  relations,  persons  below  the 
age  of  puberty,  persons  made  infamous  by  a  judicial  sentence,  and 
persons  so  poor  as  not  to  possess  fifty  aurei.  (D.  xlviii.  2.  2.  8  and  10.) 
But,  generally  speaking,  it  was  the  right  of  any  one  to  make  a  crim- 
inal charge,  although  he  might  be  totally  unconnected  by  any  ties 
with  the  person  who  suffered  from  the  crime. 

2.  Publicorum  judiciorum  qua;dam  2.  Some  public  prosecutions  are  capl- 
capitalia  sunt,  qusedam  non  capitalia.  tal,  some  are  not.  We  term  capital 
Capitalia  dicimus,  quae  ultimo  supplicio  those  which  involve  the  extreme  pun- 
afficimit,vel  aquae  et  ignis  in terdictione,  ishment  of  the  law,  or  the  interdiction 
vel  deportatione,  vel  metallo;  cetera,  si  fi-om  tire  and  water,  or  deportation,  or 
(luani  infamiam  irrogant  cum  damno  ^the  mines.  Those  which  carry  with 
pecuniai'io,  hiec  publica  quidem  sunt,  them  infamy  and  a  pecuniary  penalty 
non  tamen  capitalia.  are  public,  but  not  capital. 

D.  xlviii.  1,  2. 

3.  Publica  autem  sunt  hsec  :  lex  Julia  3.  The  following  laws  have  reference 
majestatis,  quae  in  eos  qui  contra  irape-  to  public  prosecutions.  The  lex  Julia 
ratorem  vel  rempublicam  aliquid  moliti  majestatis,  which  subjects  to  its  sevei-e 
sunt,  suum  vigorem  extendit.  Hujus  provisions  all  who  attempt  anything 
pcena  animag  amissionem  sustinet,  et  against  the  emperor  or  State.  The  pen- 
memoria  rei  etiam  post  mortem  dam-  alty  it  inflicts  is  the  loss  of  life,  and  the 
natui*.  memory  of  the  guilty  is  condemned  even 

after  his  death. 

D.  xlviii.  4.  11. 

The  lex  Julia  majestatis  was  passed  in  the  time  of  Julius  Caesar. 
(D  xliii.  4.) 

Atiquod  moliti  sunt.  The  design,  without  any  overt  act,  was  enough 
to  sustain  the  charge. 

Etiaiii  past  mortem     (See  Bk.  iii  Tit.  1.  5.) 

4.  Item  lex  Julia  de  adulteriis  coer-  4.  Also  the  lex  Julia  de  adulteriis, 
cendis,  quae  non  solum  temeratores  alie-  which  pvmishes  with  death  not  only 
narum  nuptiarum  gladio  punit,  sed  et  eos  those  who  defile  the  marriage  b^d,  but 
qui  cum  masculis  nefandam  libidinem  those  also  who  give  themselves  up  to 
exercere  audent ;  sed  eadem  lege  Julia  works  of  lewdness  with  their  own  sex. 
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etiam  stiipii  flag-itimn  puriitur,  cum  qiiis 
sine  vi  vel  virginem  vel  viduam  honeste 
viventem  stupravent.  Poenam  autem 
eadem  lex  irrogat  peccatoi-ibus,  si  ho- 
nesti  sunt,  publicationem  partis  dimidiae 
bonorum  ;  si  huniiles,  corporis  coercitio- 
nem  cnm  i-elegatione. 

D.  xlvid.  34, 


The  same  law  punishes  the  seduction 
without  violence  of  a  virgin,  or  of  a 
widow  of  honest  chai-acter.  The  pen- 
alty upon  ofl'cnders  of  honorable  condi- 
tion is  the  confiscation  of  half  their 
fortune,  upon  those  of  low  condition 
coi"poi-al  punishment  and  i-elegation. 

pr.  and  1. 


The  lex  Julia  de  adulteriis  belongs  to  the  time  of  Augustus,  B.C.  17. 

Gladio  punit.  The  lex  Julia  only  punished  the  guilty  with  confis- 
cation of  a  portion  of  their  property  and  relegation.  (Paul.  Sent.  ii. 
26.  14.)     Constantine  affixed  the  graver  penalty.     (C.  ix.  9.  31.) 


5.  Item  lex  Cornelia  de  sicanis,  quee 
homicidas  ultore  ferro  persequitui',  vel 
eos  qui  hominis  Decidendi  causa  cum 
telo  ambulant.  Telum  autenj,  Gains 
noster  in  interpretatione  legum  duodecim 
tabularum  scriptum  reliquit,  vulgo  qui- 
dem  id  appellatur,  quod  ah  arcu  mitti- 
tur  ;  sed  et  omne  significatui*  quod  manu 
cujusdam  mittitur.  Sequitur  ergo  ut 
lapsi  et  lignum  et  ferrum  hoc  nomine  con- 
tineatur,  dictumque  ab  eo  quod  in  lon- 
ginquum  mittitui',  a  Grseca  voce  otto  tov 
TT]?Mv.  Et  hanc  significationem  invenire 
possumus  et  in  Grseco  nomine :  nam 
quod  nos  telum  apjiellamus,  illi  (3e?Mg 
appellant  airo  tov  PaX7i,Eadai.  Admonet 
nos  Xenophon,  nam  ita  scribit :  kul  ra 
jScXri  Ofiov  £(pEpe~o,  Xoyx'^'-,  ro^ev/xara,  a(psv- 
dovai,  nTiEiuToi  de  Kai  Xidoi.  Sicarii  autem 
appellantur  a  scia,  quod  significat  fer- 
reum  cultrum.  Eadem  lege  et  venefici 
capite  damnantur,  qui  artihus  odiosis 
tam  venenis  quam  susurris  magicis 
homines  occiderint,  vel  mala  medica- 
menta  publice  vendiderint. 

D.  xlviii.  8.  1  ; 


5.  Also  the  lex  Cornelia  de  sicariis, 
which  strikes  with  the  sword  of  ven- 
geance those  who  for  the  puj-pose  of 
killing  a  man  go  armed  with  a  telum. 
By  telum,  accoi-ding  to  the  intei-preta- 
tion  given  by  our  Gains  in  his  commen- 
taries on  the  Twelve  Tables,  is  ordinarily 
meant  anything  that  is  shot  from  a  bow, 
but  it  equally  signifies  anything  sent 
from  the  hand.  Thus,  a  stone,  a  piece 
of  wood,  or  of  iron,  is  included  in  the 
meaning  of  the  term,  for  it  merely  im- 
plies something  impelled  to  a  distance, 
being  derived  from  the  Greek  word  rri'/.ov. 
And  the  corresponding  woi'd  in  Greek 
has  the  same  signitication,for  what  we  call 
telum,  they  call  (ielog,  from  fSal'/.sacpai,  as 
we  may  learn  from  Xenophon,  who  says, 
'  they  carried  fieAT],  viz.  spears,  an-ows, 
slings,  and  a  great  quantity  of  stones.' 
Assassins  are  called  sicarii  from  sica,  a 
short  sword.  By  the  same  law,  poison- 
ers are  condemned  who  by  hateful  arts 
use  poisons  or  magic  charms  to  kill 
men,  or  publicly  sell  hurtful  drugs. 
D.  1.  66.  283.  2. 


Lex  Cornelia  de  sicanis,  passed    during  the  dictatorship  of  Sylla, 
B.C.  80.  . 


6.  Aliadeinde  lex  asperrimum  crimen 
nova  poena  persequitur,  quae  Pompeia 
de  parricidiis  vocatur.  Qua  cavetur, 
ut  si  quis  parentis  aut  filii,  aut  omnino 
affectionis  ejus  quae  nuncupatione  pan-i- 
sidii  continetur,  fata  properaverit,  sive 
clam  sive  palam  id  ausus  fuerit,  nee  non 
is  cujus  dolo  malo  id  factum  est,  vel  con- 


6.  Another  law,  the  lex  Pompeia  d-e 
parricidiis,  inflicts  on  the  most  horrible 
of  crimes  a  singular  punishment.  It 
provides,  that  any  one  who  has  has- 
tened the  death  of  a  parent  or  a  child, 
or  of  any  other  i-elation  whose  murder 
is  legally  termed  parricide,  w-hether  he 
acts    openly    or   secretly,    and    whoever 
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scius  criminis  existit,  licet  extraneus  sit 
poena  parridicii  puniatui-.  Et  neque  gla- 
dio  neque  ignibus  neque  uUa  alia  solemni 
poena  subjiciatur,  sed  insutus  culeo 
cum  cane  et  gallo  gallinaceo  et  vipera 
et  simia,  et  inter  eas  ferales  angus- 
tias  comprehensus,  secundum  quod  re- 
gionis  qualitas  tulerit,  vel  in  vicinum 
mare  vel  in  amnen  projiciatur :  ut  om- 
nium elementorem  usu  vivus  carere  in- 
cipiat,  et  ei  coelum  superstiti  et  terra 
moi'tuo  auferatur.  Si  ques  autem  alias 
cognatione  vel  afRnitate  conjunctas  per- 
sonas  necaverit,  poenam  legis  Cornelise 
de  sicariis  sustinebit. 


D   xlviii.  9.  1, 


instigates,  or  is  an  accomplice  in  the 
commission  of  the  crime,  although  a 
stranger,  shall  undergo  the  penalty  of 
parricide.  He  will  be  punished,  not 
by  the  swoi-d,  nor  by  fire,  nor  by  any 
ordinary  mode  of  punishment),  but  he 
is  to  be  sewed  up  in  a  sack  with  a  dog, 
a  cock,  a  viper,  and  an  ape,  and  en- 
closed in  this  horrible  prison  he  is  to 
be,  according  to  the  nature  of  the  place, 
thrown  into  the  sea,  or  into  a  river, 
that  even  in  his  lifetime  he  may  begin  to 
be  deprived  of  the  use  of  the  elements, 
and  that  the  air  may  be  denied  to  him 
while  he  lives,  and  the  earth  when  he 
dies.  He  who  kills  persons  allied  to  him 
by  cognation  or  alliance,  shall  undergo 
the  penalty  of  the  lex  Cornelia  de  sicariis. 
9  :  C.  ix.  17. 


Lex  Povipeia  de  parricidiis,  passed  in  the  consulship  of  Pompeius,  b.c, 
52.  The  punishment  mentioned  in  the  text  is  borrowed  from  the 
legislation  of  the  Twelve  Tables.  The  lex  Pompeia,  under  the  term 
parricidium,  embraced  the  murder  of  any  ascendant,  of  a  husband  or 
wife,  of  consobrini,  of  a  step-father,  step-mother,  father-in-law,  mother- 
in-law,  etc.,  of  a  patron,  and  of  a  child  if  killed  by  the  mother  or 
grandfather,  but  not  if  killed  by  the  father.  (D.  xlviii.  9.  1.)  If  there 
was  no  river  at  hand,  the  offender  was  torn  to  pieces  by  wild  beasts. 
(D.  xlviii.  9.  9.) 


7.  Item  lex  Cornelia  de  falsis,  quse' 
etiam  testamentaria  vocatur,  poenam 
irrogat  ei  qui  testamentum  vel  aliud  in- 
strumentum  falsum  scripserit,  significa- 
verit,  recitaverit,  subjecerit  ;  quive  sig- 
num  adulterinum  fecerit,  sculpserit,  ex- 
presserit  sciens  dolo  malo.  Ejusi^ue 
legis  poena  in  servos  ultimum  suppli- 
cium  est  (quod  etiam  in  lege  de  sicariis 
et  veneficis  servator),  in  liberos  vero 
deportatio. 

D.  xlviii.  10. 


7.  Also  the  lex  Cornelia  de  falsis,  oth- 
erwise called  testamentaria,  punishes 
any  one  who  shall  have  wi'itten,  sealed, 
i-ead,  or  substituted  a  false  testament,  or 
any  other  instrument,  or  shall  have 
made,  cut,  or  impressed  a  fale  seal, 
knowingly  and  wilfully.  The  penalty 
is,  upon  a  slave,  the  extreme  punishment 
of  the  law,  as  is  pronounced  by  the  lex 
Cornelia  upon  assassins  and  prisoners ; 
that  upon  freedmen  is  deportation. 
1.  13.  16.  1. 


Lex  Cornelia  de  falsis,  or  Ccn'nelia  testamentaria,  was  passed  under  the 
dictatorship  of  Sylla,  B.C.  80. 


8.  Item  lex  Julia  de  vi  publica  seu 
privata  adversus  eos  exoritur,  qui  vim 
vel  armatam  vel  sine  armis  commisse- 
rint :  sed  si  quidem  armata  vis  arguatur, 
deportatio  ei  ex  lege  Julia  de  vi  publica 


8.  Also  the  lex  Julia  de  vi  publica  seu 
privata  punishes  those  who  are  guilty 
of  violence,  whether  with  armed  force 
or  without.  For  violence  with  armed 
force,   the   penalty  inflicted  by  the   lex 
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in'Oi^atur ;  si  vero  sine  ariiiis,  in  t<;rtiam  Julia  cle  vl  publlfa  is  ilopoi-tation.  For 
partem  Vionoi'um  publicatio  imporiitur.  violence  witliont  arms,  it  is  the  confisca- 
Sin  autem  per  vim  i-aptuH  viryinis  vel  tion  of  a  tViinl  of  the  oflender'a  property. 
^•i(lu^B  vel  sanctimonialis  vel  alteiius  But  in  case  of  the  i-ape  of  a  virjpn,  a 
fuerit  perpetratus,  tunc  et  peccatores  et  widow,  a  person  devoted  to  religion,  oi- 
ii  qui  opem  flajifitio  dederunt,  capite  any  one  else,  both  the  ravishera  and  all 
puniuntur,  secundum  nosti-se  constitu-  who  have  aided  in  the  commission  of  the 
tionis  detinitionem  ex  qua  hoc  apertius  crime  are  })unished  capitally,  according- 
est  scire.  to  the  i^rovisions  of  our  constitution,  in 

which  may  be  found  fuller  information 

on  this  head. 

D.  xlviii.  6.  10.  2  ;  C.  ix.  9.  13.  1,  pr.  and  foil. 

Lex  Julia  de  vl,  passed  in  the  time  of  Julius  C?esar  or  Augustus,  but 
its  exact  date  is  not  known. 


9.  Item  lex  Julia  peculatus  eos  punit, 
qui  pecuniam  vel  rem  publicam  vel 
sacram  vel  religiosam  furati  fuerint. 
Sed  si  quidem  ipsi  judices  tempore  ad- 
ministratioms  publicas  pecunias  sub- 
traxei'int,  capitali  animadversione  puni- 
antur ;  et  non  solum  hi,  sed  etiam  qui 
ministerium  eis  ad  hoc  exhibuerint,  vel 
qui  subtractas  ab  his  scientes  suscepe- 
rint.  Alii  vero  qui  in  hanc  legem  incide-- 
nnt,  poenae  deportationis  subjugantur. 
D.  xlviii.  13.  1, 


9.  Also  the  lex  Julia  pecmlatus  pun- 
ishes those  who  have  stolen  public 
money,  or  anything  saci-ed  or  religious. 
Magistrates,  who,  during  the  time  of 
their  administration,  have  stolen  the 
public  money,  are  punishable  capitally, 
as  also  are  all  who  aid  them  in  their 
robbery,  or  who  receive  their  plunder 
from  them.  Other  persons  who  offend 
against  this  law  are  subject  to.  the  pen- 
alty of  deportation. 

3  ;  C.  ix.  28. 


Lex  Julia  pectdatus.     The' exact  date  of  this  law  is  also  unknown, 
probably  belongs  to  the  same  epoch  as  the  lex  Julia  de  vi. 


It 


10.  Est  et  inter  publica  judicia  lex 
Fabia  de  plagiariis,  quaj  interdum  ca- 
pitis poenam  ex  sacris  constitutionibus 
irrogat,  interdum  leviorem. 


10.  There  is  also  the  lex  Fabia  de  plor 
giariis,  which  inflicts,  in  certain  cases, 
capital  punishment  according  to  the 
constitutions,  sometimes  a  lighter  pun- 
ishment. 
C.  ix.  20.  7. 

Cicero  refers  to  this  law  {pro  Rabirio,  3),  but  nothing  more  is  known 
of  it.  A  plagiarius  was  one  who  knowingly  kept  in  irons,  or  confined, 
sold,  gave,  or  bought  a  citizen  (whether  freeborn  or  a  freedman)  or  the 
slave  of  another. 


11.  Sunt  prseterea  publica  judicia,  lex 
Jiilia  ambitus,  lex  Julia  repetundarum, 
ex  lege  Julia  de  annona,  et  lex  Julia  de 
residuis  :  qufe  de  certis  capitulis  loquun- 
tur,  et  animse  quidem  amissionem  non 
irrogant,  aliis  autem  pcenis  eos  sub- 
jicinnt  qui  prsecepta  earum  neglexerint. 

D.  xlviii.  11  :  D.  xlviii.  13.  2.  4.  5  ;  D. 


11.  The  folloNving  laws  also  pertain  to 
public  prosecutions :  the  lex  Julia  de 
avibitu,  the  lex  Julia  repetundarum, 
the  lex  Julia  de  annona,  and  the  lex 
Julia  de  residuis.  These  laws  apply 
to  certain  special  cases,  and  do  not  can-y 
with  them  the  punishment  of  death,  but 
lesser  punishments,  against  offenders, 
xlviii.  12.  2,  pr.  and  foil. :  D.  xlviii.  14. 
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Lex  Julia  de  ambitu,  made  in  the  time  of  Augustus,  to  repress  illegal 
methods  of  seeking  offices.     (D.  xlvii.  14.) 

Lex  Julia  repetundarum,  made  in  the  time  of  Julius  Caesar,  to  punish 
magistrates  or  judges  for  receiving  bribes. 

Lex  Julia  de  annona,  made  to  repress  combinations  for  heightening 
the  price  of  provisions. 

Lex  Julia  de  residuis,  made  to  punish  those  who  gave  an  incomplete 
account  of,  or  misappropriated,  public  moneys  committed  to  their 
charge.     (D.  xlviii.  13.  2.) 

It  is  uncertain  whether  these  last  two  laws  belong  to  the  time  of 
Julius  Caesar  or  of  Augustus. 

32.  Sed  de  paiblicis  judiciis  haec  ex-  12.  This  notice  of  public  prosecutions 
posuimus,  ut  vobis  possibile  sit  summo  has  only  been  meant  to  give  you  the 
digito  et  quasi  per  indicem  ea  tetigisse  :  merest  sketch  that  might  serve  you  as  a 
alioquin  diligentior  eorum  scientia  vobis  guide  to  studying  them.  You  may, 
ex  latioribus  Digestorum  seu  Pandecta-  with  the  blessing  of  God,  gain  a  more 
rum  libris,  Deo  propitio,  adventura  est.     complete  knowledge  of  them  from  the 

fuller  account  given  in  the  Digest  or 

Pandects. 


SUMMARY. 


BOOK  I. 

SOURCES   OF    LAW. 

Private  Law  :  its  Sources. — The  Institutes  treat  of  private  law,  jus  privatum. 
the  law  that  has  to  do  with  individuals,  as  disting-uished  from  jus  j)uhlicuvi,  that 
which  regards  the  Roman  Empire  and  reg-ulates  religious  worship  and  civil  admin- 
istration. (Tit.  1.  4,  note.)  The  sources  of  private  law  are  natui-al  law,  the  law 
of  nations,  and  the  civil  law.  (A.)  The  two  first  are,  in  the  system  ofGaius, 
identical.  That  law  which  right  reason  commands,  jus  natumle,  is  also  that  law 
which  is  found  to  be  common  to  the  legal  systems  of  different  nations.  Justinian 
sometimes  adopts  this  method  of  speaking,  and  sometimes  borrows  passages  in 
which  the  jus  naturale  has  a  larger  sense,  is  thus  distinguished  from  the  ji«  gen- 
tium, and  is  extended  to  the  rules  which  instinct  makes  animals  obey.  (Tit.  2.  pr. 
note.)  (B.)  The  civil  law  is  the  special  law  of  the  Romans,  and  is  derived  from 
the  following  sources  : — 

Sources  of  the  Jus  Civile. — 1.  Laws  (leges)  passed  by  the  comitia  ciiriata  or  cen- 
turiata.  2.  Plebiscita,  which  by  the  lex  Hortensia  bound  the  whole  people.  (Tit. 
2.  4.)  3.  Senatus-consulta,  which,  especially  after  the  beginning  of  the  Empire,, 
had  the  force  of  laws.  (5.)*  4.  The  imperial  constitutions,  which,  by  ^nrtue  of  the 
lex  regia  or  law  passed  by  the  comitia  C7iHata  conferring  the  imperium,  had  the 
force  of  law,  and  which  wei-e  of  three  kinds :  (a)  epistolcB,  mandata,  reseripta, 
announcements  of  the  imperial  will  to  different  authorities  ;  (b)  decreta,  judicial  de- 
cisions of  the  Emperor ;  (c)  edicta,  enactments.  (6.)  .o.  The  edicts  of  the  praetors 
(j7is  honorariwn),  who  announced  at  the  beginning  of  their  year  of  office  the  rules 
they  would  follow  in  what  was  termed  the  edictum  perpetuum,  which  ran  on  from 
year  to  year  under  successive  praetors,  with  such  additions  and  changes  as  each 


*  ^V^len  a  number  is  placed  between  brackets,  as  here  (5),  it  shows  to  which  paragraph  of 
the  Title  last  mentioned  reference  is  made. 
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mig-ht  think  necessary,  and  which  assumed  a  final  shape  in  the  time  of  Hadrian. 
The  curule  sediles  also  issued  edicts,  which  were  part  of  i\vejiLS  honorariam.  (1.) 
6.  The  resp07isa  prudentum,  who  were  first  called  on  officially  by  Augustus  to  give 
their  opinions,  and  whose  decisions,  when  those  who  gave  them  agreed,  were  in- 
A-estedby  Hadrian  with  the  force  of  law.  Special  authority  was  given  by  Theo- 
dosius  to  the  writings  of  the  five  great  jurists,  and,  in  case  of  their  disagreement, 
to  the  wntings  of  Papinian.  (8.)  7.  Custom,  too,  is  one  of  the  sources  of  private 
law,  for  customs  are  like  laws,  legem  imitantur.  Laws  might  be  abrogated  by 
desuetude  (11),  but  particular  customs  could  not  prevail  against  general  law.   (9.) 


LAW   RELATING   TO   PERSONS. 

Private  law  relates  to  persons,  to  things  (including  obligations),  and  actions. 
The  law  relating  to  persons  is  tiret  treated  under  the  three  heads  of  status,  that  is, 
the  legal  capacity  of  persons,  viz.  I'ibei'tas,  civltas,  a,nd  faviilia  ;  and  as  libertas 
comes  first,  the  first  division  of  persons  noticed  is  that  into  persons  who  are  not 
free,  i.e.  slaves,  and  those  who  are  freed,  libertini,  or  free  by  birth,  ingenui. 

Slaves. — Slavery,  contrary  to  the  law  of  nature,  but  recognized  by  the  law  of 
nations,  is  based  on  the  fact  that  those  who  were  originally  treated  as  slaves  had 
been  preserved  from  death  when  defeated  and  captured  in  war.  But  all  slaves 
are  not  captured  in  war  :  how  then  do  these  others  become  slaves  ?  1.  By  birth, 
for  the  children  of  a  female  slave  always  follow  her  condition  ;  and,  2,  slavery  is 
inflicted  as  a  punishment  on  persons  born  free,  as  upon  a  free  person  who,  to  share 
the  price,  colludes  with  a  fictitious  vendor  who  sells  him  as  a  slave,  and  on  others 
guilty  of  great  ci'imes,  servi  poencB.  (Tit.  3.)  Opposed  to  slaves  are  those  who  are 
born  free,  born  in  matrimony,  or,  if  not,  of  a  woman  who  at  any  time  after  concep- 
tion was  free.  (Tit.  4.)  Lastly,  there  is  an  intermediate  class,  those  born  slaves, 
but  made  free  (libertini),  and  their  position  depended  on  the  mode  and  circum- 
stances of  the  manumission. 

Manumission. — If  manumission  was  made  in  any  one  of  the  three  modes  known, 
to  the  old  law,  censu,  vlndlctcB.  or  testanvento,  the  slave  became  by  manumission  a 
Ptoman  citizen  until  the  time  of  Augustus,  when,  by  the  laws  ^lia  Sentia  and  Junia 
Norbana,  another  condition  was  imposed,  and  it  was  necessary  that  unless  the 
manumission  was  made  vlndkta,  the  emancipated  slave  should  be  thirty  years  old 
and  the  manumittor  twenty  (Tit.  6.  4) ;  imless  some  good  cause  (5)  for  dispensing 
with  this  rule  was  shown  to  the  council.  The  requirement  of  age  in  the  testatoi-, 
in  the  case  of  manumission  by  testament,  was  first  reduced  by  Justinian  from 
twenty  years  to  seventeen,  and  subsequently  done  away  with.  (Tit.  6,  7,  note.) 
It  was  also  necessary  that  the  master  should  have  complete  ownership  of  the 
slave.  (Tit.  5.  3,  note.)  But  if  the  manumission  failed  in  any  of  these  respects,  or, 
if  it  was  made  in  a  private  manner,  as  by  letter,  or  in  presence  of  friends,  the 
emancipated  slave  was  in  the  position  of  a  Latinus,  not  in  that  of  a  Roman  citizen, 
it  being,  however,  open  to  him  to  rise  to  the  position  of  a  citizen  by  certain  modes, 
and  chiefly  by  rendering  public  services.  (Tit.  5.  3,  note.)  If,  previously  to  eman- 
cipation, slaves  had  been  guilty  of  some  gi-eat  crime,  then  they  were  only  raised 
by  emancipation  to  the  rank  of  dedltltil  or  surrendered  enemies.  Justinian 
abolished  these  distinctions  and  ma  ''e  every  emancipated  slave  a  Roman  citizen. 
(Tit.  5.  3.)  Further,  the  lex  j^la  *5e7?.#ia  nullified  manumissions  made  in  prejudice 
of  creditors,  except  that  a  slave,  for  the  purpose  of  administering  the  inheritance, 
might  be  made  the  sole  and  necessary  heir  of  the  testator  (Tit.  6.  pr.  1)  :  and  the 
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lex  Fusia  Caninia,  abolished  by  JuHtinian,  limited  th'e  number  of  slaves  a  testator 
might  manumit.  (Tit.  7).  The  power  of  a  master  over  his  slave,  formerly  un- 
limited, was  gi-adually  subjected  to  many  restrictions.  The  Emperfjr  Antr>ninu8 
Pius  extended  the  provisions  of  Sylla's  law,  the  lex  Coi'Tielia  de  sicardis,  which 
punished  with  death  or  exile  the  homicide  of  the  slave  of  another,  to  the  case  of  a 
master  killing-  his  own  slave ;  and  also  protected  slaves  cruelly  ti-eated  and  fleeing 
to  the  statue  of  the  emperor.  (Tit.  8.  2.)  Gradually,  not  only  the  life,  Vjut  the 
person,  and  even  the  property,  in  fact  though  not  in  law,  of  the  slave  were  {n-o- 
tected.     (Tit.  8.  2,  note.) 

CiviTAS  is  indirectly  treated  in  the  preceding  notice  of  Latini,  and  in  the 
twelfth  and  sixteenth  Titles,  in  which  the  loss  of  citizenship  is  noticed.  But  the 
subject  mainly  belongs  to  the  sphere  of  public  law,  and  the  rest  of  the  first  book  is 
occupied  with  considering  the  third  head  of  status,  Familia. — Here  the  main  di- 
vision is  into  persons  not  sui  juris  and  persons  sui  juris.  The  position  of  persons 
not  sui  juris  is  a  consequence  of  the  patria  potestas.  The  subject  of  the  patna 
potestas,  the  power  of  the  father  ovei"  his  descendants,  oi-iginally  not  much  less 
than  that  of  a  master  over  his  slaves,  is  discussed  in  the  ninth  and  three  following 
Titles,     Justinian  inquires,  1,  How  it  arises  ?     2,  How  it  is  ended  1 

Patria  Potestas  :  how  it  arises. — It  arises  in  three  ways,  by,  1,  Mai-riage ; 
2,  Legitimation  ;  3,  Adoption. 

I.  Marriage, — In  order  that  marriage  may  give  rise  to  the  patria  potestas  it 
must  be  according  to  law  (justce  nuptice),  and  for  this  there  were  three  i-equisites  : 
1,  Puberty  (fourteen  years  for  husband,  twelve  for  wife)  ;  2,  Consent  of  the  parties, 
the  intention  to  be  married  manifested  by  the  woman  passing  into  the  possession 
of  the  man ;  and,  3,  Connubium  ;  the  parties  must  be  legally  capable  of  being  mai'- 
lied  to  each  other. 

There  were  three  ways  in  which  the  parties  might  fail  to  have  this  legal  ca- 
pacity. 1.  They,  or  one  of  them,  might  be  persons  or  a  person  whom  the  State 
held  to  be  incapable  of  forming  the  nexus  termed  justoB  nuptiW, ;  as,  for  instance, 
a  citizen  and  a  foreigner  could  not  form  the  tie  of  justcB  nuptioB,  etc.  (Tit.  10.  pr. 
and  11.)  2.  They  might  be  within  the  prohibited  degz-ees  of  relationship  (Tit.  10. 
1-10) ;  and  it  is  to  be  remarked  that  relationship  by  adoption,  as  well  as  by  blood, 
constitutes  a  bar.  (Tit.  10.  2.)  3.  They  might,  oi*  one  of  them  might,  be  i?i  po- 
testate,  and  then,  unless  the  consent  of  the  person  in  whose  potestas  they  w^ere  was 
obtn,iaed,  the  marriage  was  invalid.  (Tit.  10.  pr.)  Divorce  was  always  permitted 
by  mutual  consent,  but  repudiation  by  one  party  only  under  penalties,  except  in 
case  of  misconduct,  and  with  certain  solemn  forms. 

II.  Legitimation,  by  which  the  offspring  of  concubinage  were  placed  in  the 
position  of  liberi  legitimi,  and  this  could  be  effected  in  three  ways.  1.  Oblation  to 
the  curia,  i.e.  enrolling  the  child  in  the  number  of  those  on  whom  the  chief  biu'dens 
of  provincial  towns  fell.  2.  The  subsequent  man-iage  of  the  parents ;  an  a«t  at- 
testing the  marriage  and  the  ratification  by  the  children  being  necessaiy.  3.  The 
rescript  of  the  emperor,  granted  in  case  one  of  the  parents  was  dead.  (Tit.  10.  13.) 

III.  Adoption. — A  general  term,  under  which  is  included  adoptio  pi-operly  so 
called,  when  a  person  in  potestate  was  given  in  adoption,  and  arrogatio  when  the 
person  adopted  was  sui  jwHs.,  (Tit.  11.)  Adoption  in  the  old  law  was  effected  by 
three  sales  to  destroy  the  patria  potestas  of  the  person  giving  in  adoption,  and  a 
fictitious  process  in  jure  cessio,  by  which  the  person  adopted  was  given  over  to  the 
adopter;  for  which  process  Justinian  substituted  the  execution  of  a  deed  before  a 
magistrate.  Arrogatio  had  a  more  public  character,  and  was  made  originally 
before  the  curia,  then  before  lictors  representing  the  curia,  and  subsequently  by 
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imperial  rescnpt.  (1.)  Originally  a  person  adopted  or  ari*ogated  was  in  the  po- 
testas  of  the  jiei-son  adopting  oi-  arrogating,  exactly  as  if  he  had  been  so  by  bii-th, 
and  was  not  in  any  way  protected  against  him  ;  but  Justinian  entirely  altered  the 
law  as  to  adoptio,  and  under  his  legislation  (unless  the  adopter  was  an  ascendant 
paternal  or  maternal  of  the  adopted,  in  which  case  the  rules  of  the  old  law 
operated),  the  person  adopted  did  not  pass  at  all  into  the  family  of  the  adopter, 
but  remained  in  his  natural  family  ;  and  the  only  effect  of  adoption  was  to  give  the 
adopted  a  I'ight  of  succession  to  the  adopter  if  intestate.  Provisions  were  also 
made  to  protect  the  arrogated  if  he  was  not  of  the  age  of  puberty.  Such  an  aiTO- 
gation  was  not  permitted  unless  after  inquiry  it  had  been  found  to  be  beneficial  to 
the  arrogated,  and  if  he  was  emancipated  under  the  age  of  puberty,  although  for 
a  good  reason,  he  got  all  his  own  property  back,  while,  if  he  was  disinherited  or 
emancipated  without  good  reason  before  that  age,  he  not  only  got  his  own  projierty 
back,  but  got  a  fourth  of  the  ari"ogator's  property  {qioarta  Antonina) ;  and  lastly, 
when  he  attained  puberty,  he  could  have  the  arrogation  rescinded  if  prejudicial  to 
him.  (3,  note.)  Women,  who  had  lost  their  own  children,  were  permitted  by  the 
emperors  to  adopt.  (10.)  The  chief  rule  as  to  the  capacity  of  adopting  is  that 
adoption  is  said  to  imitate  nature,  and  therefore  the  adopter  must  be  eighteen  yeai-s 
at  least  older  than  the  adopted,  so  as  to  admit  physically  of  his  having  been  the 
natural  father.  (4.) 

Patria  Potestas  :  how  ended. — The  patna  pvtestas  might  be  dissolved  in  four 
ways.  1.  Death  of  the  parent;  the  grandson,  however,  whose  father  was  living, 
passing  into  the  power  of  the  father,  on  the  grandfather's  death.  (Tit.  12.  pr.)  2. 
Demimctio  capitis  ;  the  father  or  son  losing  that  civic  position  which  was  necessary 
for  the  exercise  of  patria  potestas ;  and  this  might  hajipen  by  (a)  deportatlo  in  in- 
sidam  (12) ;  (b)  condemnatio  to  be  a  servJis  jJoeiiCB  (3) ;  and  (c)  captivitas.  But  if 
the  capite  minutus  was  restored  by  the  emperor  to  his  former  rights  (1),  or  if  the 
pi-isoner  became  free,  then  (by  what  in  the  s6cond  of  these  cases  was  termed  post- 
liminium) the  father  was  placed  in  exactly  the  same  position  as  if  the  deportatio  or 
captivitas  had  not  taken  place.  (5.)  3.  Attainment  of  dignities,  by  the  son  at- 
taining the  patriciate  (4)  or,  subsequently  to  the  date  of  the  Institutes,  other  dig- 
nities. (4  note.)  4.  Emanc-ipation,  which,  iinder  the  old  law,  was  effected  by 
three  fictitious  sales  made  by  the  fathei',  and  then  the  purchaser  reselling  the  son 
to  the  father,  who  then  manumitted  him  ;  the  object  of  this  being  that  the  father, 
being  the  nianumittor,  might  have  the  rights  of  patronage,  the  chief  of  which  was 
the  same  right  of  succession  to  the  son  as  the  manumittor  of  a  slave  had,  in  case 
of  his  enfranchisement.  (Tit.  12.  6,  note,  and  Tit.  5.  3,  note.)  Under  the  legisla- 
lation  of  Justinian,  emancipation  was  effected  by  a  declaration  before  a  judge  or 
magistrate  (Tit.  12.  6). 

Other  Forms  op  Potestas. — In  order  to  make  the  subject  of  Potestas  complete, 
we  ought  to  notice  not  only  1,  the  power  of  the  master  of  the  slave,  and  2,  the 
power  of  the  father  over  his  descendants,  but  3,  the  power  of  the  husband  over 
the  wfe  who  passed  in  vianum,  as  she  did  when  married,  by  (a)  confarreatio  ;  (b) 
coemjytio,  or  fictitious  sale ;  and  (c)  ustis,  the  parties  li\'ing  together  for  a  year 
without  the  wife  bi-eaking  the  use  by  three  nights'  absence  (Tit.  10,  pr.  note)  ; 
and,  4,  the  power,  in  the  old  law,  of  the  purchaser  over  a  person  in  mandpio,  that 
is,  sold  to  him  by  the  fathei'  of  the  person  sold,  the  person  in  mandpio  being,  as 
regards  the  purchaser,  almost  in  the  position  of  a  slave,  although,  as  regards 
others,  he  was  still  ingenuus.     (Tit.  8,  pr.  note.) 

Persons  sdi  Juris  :  their  Incapacities.  Tutors  and  Curators. — From  the 
beginning  of  the  8th  Title  we  have  been  consirlering  persons  in  potestate.     We  now 
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turn  to  persons  sui  juH.i ;  hnt  it  is  only  of  certain  incajiacitif's  of  persons  fsui  juris, 
that  the  Institutes  treat :  incapacities  arising-  from,  1,  ag^e  ;  2,  pliysical  oi-  mental 
iutirniity;  or  (so  far  as  refei-ence  is  made  to  an  earlier  pei-iod  of  law;,  3,  Bex. 
Tutors  were  appointed  to  protect  the  interests  and  authorize  the  ax;tH  of  pupils 
under  the  age  of  puberty  ;  and  curators  might  be  appointed  to  watch  over,  1, 
prodigals  ;  2,  persons  afflicted  with  mental  or  gieat  physical  intirinity  ;  3,  peitsons 
above  the  age  of  puberty,  but  under  the  age  of  twenty-tive  years.  '1  he  rest  of 
this  book  is  taken  up  with  the  subject  of  tutors  and  curators. 

Tutors  :  how  appointed. — Tutors  are  iirst  divided,  according  to  the  mode  of 
their  appointment,  into,  1,  Testamentary,  2,  Legitimate,  3,  Fiduciai-y,  and  4,  Given 
by  the  magistrate. 

I.  Testamentary  Tutors :  who  iriay  appoint. — The  paterfamilias  may  ajipoint 
testamentary  tutors  to  all  descendants  under  his  powei-  who  become  sui  juris  on 
his  death.  (Tit.  13.  3.)  This  excludes -grandchildren  having  a  father  living,  who, 
by  the  death  of  the  paterfamilias,  come  under  the  power  of  their  own  father  (3), 
and  includes  posthumous  children  of  the  paier/amiZia.s.  who  become  sui  jujns  at 
his  death.  (4.)  The  wishes  of  the  father  were  also  cai-iied  out  by  the  magistrate 
(usually  as  a  matter  of  course),  if  he  appointed  a  testator  by  his  testaiaent  to  an 
emancipated  child  ;  and  the  magistrate  generally  ratified,  after  he  had  inquired 
into  the  circumstiinces,  the  appointment  of  a  testamentary  tutor  by  a  fathei"  in 
case  of  his  natural  children,  oi"  such  an  appointment  by  othei'S  who  had  a  strong 
interest  in,  or  had  left  property  to,  any  child  under  the  age  of  pubei-ty.  (5,  note.) 

Testamentary  Tutors :  who  may  be  appointed. — A  filiusfamilias  could  be 
appointed  to  the  office,  as  it  was  of  a  public  character.  (Tit.  14.  iiv.)  Women 
could  not,  although  the  emperor  would  sometimes  interfere  to  confirm  their  appoint- 
ment. (Tit.  14,  pr.  note.)  Slaves  could  not;  and,  if  a  slave  of  the  testator  was 
appointed  tutor,  the  appointment  was  held  to  carry  the  freedom  of  the  slave  with 
it,  and  if  the  testator  appointed  the  slave  of  anothei-,  this  imposed  on  the  testa- 
mentary heir  the  duty  of  purchasing,  if  possible,  the  freedom  of  the  slave.  If  a 
madman,  or  a  person  under  the  age  of  twenty-five  years,  was  appointed  a  testa- 
mentai-y  tutor,  he  could  only  act  if  he  became  sane,  or  aftei"  he  was  twenty-five, 
and,  meantime,  the  magistrate  appointed  another  tutor.  (2.)  A.  tutor  could  be 
appointed  to  hold  his  office  after  or  up  to  a  certain  time  (3),  but  he  could  not  be 
appointed  to  discharge  one  portion  only  of  the  functions  of  a  tutor,  as  he  was 
given  to  the  person,  not  to  the  property.  (4.) 

II.  Legitimate  Tutors  (i.e.  called  to  their  office  by  the  statute  law)  come  under 
three  heads  :  In  case  no  testamentary  tutor  had  been  appointed,  the  agnati  had  a 
claim,  under  the  law  of  the  Twelve  Tables,  to  be  tutors,  and  hence  were  called 
legitimi  tutores  (Tit.  15,  pr.),  and  this  includes  the  case  of  the  testament^iry  tutor 
dying  in  the  lifetime  of  the  testator.  (2.)  Under  the  later  emperors  the  mother, 
and  even  the  grandmother,  might  be  appointed  tutors,  where  none  was  appointed 
^>y  testament.  (3,  note.)  The  right  to  be  tutor  did  not  belong  to  all  the  agnat'u 
but  only  to  those  nearest  in  degree,  all  those  in  the  same  degree  shaiing  the  office. 

Tit.  16.  7.) 

Capitis  Dbminctio. — The  tie  of  agnation  being  severed  by  capitis  deminut'w,  the 
Inst..-ites  digress  to  explain,  in  the  16th  Title,  what  capitis  deminutio  means.  It 
means  a  change  in  the  caput,  or  legal  existence,  of  a  person,  so  that  his  statiis 
undergoes  change  in  one  or  more,  or  all  of  its  elements,  viz.  liberty,  citizenship, 
and  family.  (Tit.  16.  pr.)  The  deminutio  is  termed  maxima  when  all  three  elements 
are  lost,  when  the  capite  minutus  ceases  to  be  free  and  to  be  a  citizen,  and  loses 
his  family  position,  as  would  happen  in  the  case  of  sei-oi  pcejUD,  freedmeu  coudemued 
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to  be  again  slaves  for  ingratitude,  and  fi-eenien  joining  in  a  fraudulent  sale  of 
themselves.  The  capitis  deminutio  was  called  media  when  liberty  was  not  touched, 
biat  citizenship  was  lost,  and  with  it  family  position,  as  would  happen  in  the  case 
of  any  one  interdicted  fire  and  water,  or  deported  to  an  island.  (2.)  The  capitis 
deminutio  was  said  to  be  minima  when  lil^erty  and  citizenship  were  not  touched, 
but  the  family  position  was  altered,  as  in  the  case  of  adoption,  arrogation,  eman- 
cipation, or,  in  the  old  law,  a  wife  passing  in  manum.  (3.)  The  rights  of  agna- 
tion ai-e  affected  by  all  the  three  kinds,  but  those  of  cognation  only  by  the  maxima 
and  media.  (Tit.  16.  6.)  The  ininima  capitis  demimbtio,  or  change  of  family,  so 
far  changed  the  legal  existence  of  the  j^rson  undergoing  it  that,  under  the  old 
law,  he  not  only  lost  his  place  in  the  intestate  succession  of  the  family  he  quitted, 
but  he  could  not  be  sued  for  his  antecedent  debts,  and  any  usufructs  he  held  came 
to  an  end  (3,  note).  Mere  loss  of  dignity,  and  even  infamy,  produced  no  change 
of  status.  (5.) 

2.  To  return  to  the  subject  of  legitimate  tutors.  Patrons  are  the  legitimate 
tutors  of  thftir  freedmen  and  freedwomen.  In  case  the  manumittors  are  dead, 
their  children  are  the  legitimate  tutors  of  the  freedmen  and  freedwomen.    (Tit.  17.) 

3.  Parents  are  the  legitimate  tutors  of  their  children  or  other  descendants 
whom  they  have  emancipated  below  the  age  of  puberty.     (Tit.  18.) 

III.  Fiduciary  Tutor's. — In  case  the  master  emancipated  his  slave,  and  died 
before  the  freedman  attained  the  age  of  puberty,  the  tutelage  of  this  slave  passed 
by  law,  or  rather,  by  an  extension  of  the  law  of  the  Twelve  Tables  (Tit.  17),  to 
the  children  of  the  emancipator.  But  if  a  parent  emancipated  his  descendant,  and 
died  before  the  person  emancipated  attained  the  age  of  puberty,  the  tutelage  also 
passed  to  the  children  of  the  emancipator,  but  it  was  not  supposed  to  do  so  by  any 
express  law,  and  the  tutors  in  this  case  were  called,  not  legitimi,  hut  fidncicn-ii,  a 
term  properly  applied  to  the  nominal  tutor,  who,  in  case  of  emancipation,  did  not 
resell  to  the  father,  but  himself  emancipated  the  son,  and  had  thus,  as  emanci- 
pator, the  tutelage,  which  he  held  in  trust  (whence  he  was  called  fiduciarins)  for 
the  father.     (Tit.  19.) 

IV.  Tutors  appointed  by  the  magistrate. — Tutore  were  appointed  by  the  magis- 
trate under  the.  lex  Atiliana  and  the  lex  Junia  Titia.  Under  the  first  of  these 
laws  a  tutor  was  appointed  at  Rome  by  the  prsetor  and  a  majority  of  the  tribunes  ; 
and  imder  the  second,  in  the  provinces,  by  the  pi'ce^es  (Tit  20.  pr.),  if  there  was  no 
tutor  on  whom  the  office  devolved  under  the  heads  of  appointment  already 
noticed ;  or  if  from  any  cause  there  was  a  vacancy  in  the  ofiice.  (1,  2.)  Subse- 
quently, under  the  empire,  the  tutor  was  in  such  cases  appointed  at  Rome  by  the 
jyi-Cbfectus  urhi,  if  the  position  of  the  pupil  was  a  high  one,  and  by  the  prcBtm' 
urba7ius  if  it  was  not.  The  prcbses  appointed  in  the  provinces  and,  in  cases  of 
small  importance,  the  local  magistrates  ;  but  these  magistrates  needed  the  pre- 
liminary authority  of  the  presses.  In  all  vjases,  inquiry  was  made  into  the  circum- 
stances before  the  appointment  was  made.  (Tit.  20.  4.)  Justinian,  in  cases  where 
the  fortune  of  the  pupil  or  adult  (for  here  we  have  a  provision  extending  to  cura- 
tors) did  not  exceed  500  solidi,  allowed  the  local  magistrate  to  appoint  without  any 
authorization,  merely  taking  security  from  the  person  appointed,  without  inquir- 
ing into  the  circumstances  of  the  case.  (5.) 

Tutelage  op  Women, — Under  the  old  law  women  were  in  tutelage  all  their 
lives,  even  after  they  had  become  sui  jwis,  the  tutor  being  appointed  by  the  testa- 
ment of  the  husband,  if  she  was  in  manu,  and  the  husband  could  not  only  appoint 
a  tutor,  but  give  the  wife  the  option  of  choosing  one.  If  no  testamentary  tutor 
was  appointed,  the  nearest  agnatus  was  the  tutor ;  and  the  tutor  might  be  changed. 
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either  by  hia  act,  or  on  the  woman's  application.  After  she  haxl  attained  the  age 
of  puberty,  the  woman  under  tutelage  managed  her  own  affnii's,  but  the  tutoi-  had 
to  intervene  in  order  to  sanction  solemn  acts.  All  this  tutelage  of  women  above 
the  age  of  puberty  had  become  obsolete  before  the  time  of  Justinian,  (ti,  note.) 

Authority  of  the  Tutor. — The  tutor  had,  in  the  first  place,  to  manage  the 
affairs  of  the  pupil ;  and,  in  the  second  place,  to  add  his  auctoritcus,  i.e.  the  supple- 
ment of  what  was  wanted  to  make  the  pupil  legally  comjjetent  to  act.  If  the 
pupil  was  under  seven  years  old,  the  tutor  could  only  in  very  rare  cases,  where 
the  benefit  was  clearly  great  for  the  puijil,  go  through  any  acts  on  behalf  of  the 
infant  beyond  such  as  were  necessary  for  the  ordinary  management  of  his  affairs. 
It  was  only,  for  example,  at  a  late  period  of  the  empire,  that  the  tutor  was  allowed 
to  enter  on  an  inheritance  on  behalf  of  the  infatis.  Between  the  ages  of  seven 
and  fourteen,  the  pupil  could  contract  \vithout  the  authorization  of  the  tutor,  so 
far  as  the  contract  was  beneficial  to  him  ;  but  every  unauthorized  contract  was 
inoperative  to  his  prejudice.  (Tit.  21.  pr.  note.)  The  pupil  could  not  take  any 
very  serious  step  involving  possible  risk,  such  as  entei-ing  on  an  inheritance,  de- 
manding possession  of  goods,  or  taking  an  inheritance  under  the  fideicom/tnissum, 
without  the  authoi-ization  of  the  tutor.  (1.)  The  tutor  was  obliged  to  give  this 
authorization  personally,  not  by  %vi'iting,  and  could  not  give  it  by  ratification. 
(2.)  If  there  was  a  suit  between  the  tutor  and  pupil,  a  cui-ator  was  appointed  to 
intervene  in  this  suit  on  behalf  of  the  pupil.   (3.) 

Termination  of  Tutor's  Office. — The  office  of  a  tutor  came  to  an  end, — 

(a.)  By  the  pupil  reaching  the  age  of  puberty,  which  had  previously  been  re- 
garded as  a  time  varying  according  to  the  facts  of  each  case,  eighteen  yeai-s  being 
the  maximum,  but  which  Justinian  fixed  at  fourteen  for  males,  and  twelve  for 
females.     (Tit.  22.  pr.) 

(fc.)  By  the  pupil  being  arrogated,  deported,  reduced  to  slavery,  or  made  a 
captive,  or  dying.     (Tit.  1,  2.) 

(c.)  By  the  condition  being  fulfilled  on  which  the  testamentary  tutor  was  to 
cease  to  be  tutor,  or  the  time  having  expij-ed  duiing  which  the  testamentary  tutor 
was  to  act.     (Tit.  21.  3.  5.) 

{d.)  By  the  tutor  dying  (3) ;  or — 

(e.)  Undergoing,  however  appointed,  the  maxima  or  media  capitis  deminutio  r 
and 

(/.)  In  the  case  of  a  tutor  legitimios,  his  undergoing  the  ndniina  capitis  demi- 
nutio.    (4.)  And 

(g.)  By  the  tutor  being  removed  as  suspected,  or  being  relieved  from  his 
office  on  good  gi-ounds  of  excuse.  (6.) 

Curators  :  whom  they  were  to  protect. — Curators  were  appointed  to  protect 
the  property  and  interests  of  four  classes  of  persons  : — 

1.  Madmen  (furiosi). — This  was  by  the  law  of  the  Twelve  Tables,  an(i  was 
extended  by  the  praetors  so  as  to  include  all  forms  of  mental  alienation  (Tit.  22,' 
note),  and  the  deaf,  mute,  and  perpetually  infirm.  (4.) 

2.  Prodigals  (i.e.  persons  wasting  recklessly  their  property). — This  was  also' 
by  the  law  of  the  Twelve  Tables,  but  that  law  only  ajiplied  to  the  case  of  a  pi-odi- 
gal  wasting  goods  received  under  an  intestate  succession,  while  the  prsetor  ex- 
tended it  to  all  cases  of  prodigality.  The  fact  of  the  madness  or  prodigality  was 
first  ascertained  by  the  praetor,  and  then  the  prodigus  was  absolutely  interdicted 
from  managing  his  own  affairs,  but  the  furiosus  was  not  so  interdicted,  and  was 
only  placed  under  the  care  of  the  curator.  When  the  case  came  within  the  law  of 
the  Twelve  Tables,  the  cm-atorship  of  the  furiosus  and  prodigus  belonged  to  the 
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nearest  agnate.     The  magistrate  appointed  in  cases  of  the  prsetorian  extensions  of 
the  terms,  and  in  the  time  of  Justinian  in  all  cases.     (Tit.  23.  3.) 

3.  Acldlescentes. — Persons  of  either  sex,  above  the  age  of  puberty,  and  under 
the  age  of  twenty-five  years. 

The  lex  Plwtoria  subjected  to  prosecution  and  infamy  persons  overi-eaching 
adolescents  under  twenty-five  years,  and  possibly  allowed  curatoi'S  to  be  appointed 
to  protect  them.  Subsequently  praetors  protected  such  persons  by  ordering,  in 
case  they  had  been  prejudiced,  a  restitutio  in  integrum,  that  is,  that  they  should 
be  put  in  the  same  position  which  they  would  have  occupied  if  not  prejudiced. 
Lastly,  Marcus  Antoninus  ordered  that  curators  should  be  appointed  in  all  cases 
on  the  application  of  the  minor.  (Tit.  23,  pr.  note.)  The  adolescent  was  not 
obliged  to  have  a  cui'ator  for  general  purposes  unless  he  wished,  but  a  curator 
could  be  forced  on  him  in  case  of  a  lawsuit,  or  his  debtor  wishing  to  pay  him,  or 
his  late  tutor  wishing  to  settle  accounts  with  him  ;  and  if  he  had  a  curator  he  could 
not  aliene  any  part  of  his  property  without  the  sanction  of  the  curator.  (Tit.  23,  2, 
note.)  The  curator  to  an  adolescent  could  only  be  appointed  by  the  magistrate, 
the  same  magisti-ate  appointing  who  appointed  tutors ;  but  a  magistrate  would 
generally  have  regard  to  the  wishes,  as  to  curatorship,  expressed  in  the  testament 
of  a  pei-son  who  could  have  appointed  a  tutor.  (1.) 

4.  Pupils. — Pupils  sometimes  received  curators,  as,  for  example,  if  the  Uttor 
legitimus  was  unfit,  a  curator  was  appointed  to  pi'otect  the  pupil  and  act,  to  a  great 
extent,  instead  of  the  tutor  ;  or,  if  the  testamentary  tutor,  or  the  tutor  appointed 
by  the  magistrate  was  unfit,  a  curator  was  appointed  to  act  conjointly  with  him, 
and  cm-ators  were  assigned  in  place  of  tutors  excused  for  a  time  only.  (Tit.  23.  5.) 

If  a  tutor  was  prevented  by  illness  or  other  cause  from  administering  the 
affairs  of  his  pupil,  a  person  might  be  appointed  to  act  for  him,  but  this  person 
was  not  a  cui-ator,  but  a  delegate  of  the  tutor.  (Tit.  23.  6.) 

Modes  of  Protection  against  Tutors  and  Curators. — Persons  having  tutoi-s 
and  curators  were  protected  against  the  misconduct  of  tutors  and  curators  iu  the 
following  ways  : 

1.  Security  was  required  and  enforced  by  the  exaction  of  pledges  from  tutores 
and  euratores  legitimi,  aud  from  those  appointed  by  inferior  magistrates.  (Tit.  24. 
pr.)  2.  If  such  security  was  not  taken,  or  was  taken  to  an  insufficient  degree,  the 
magistrate  was  himself  liable  in  an  action,  which  extended  to  his  heirs.  (Tit.  24.  2.) 
3.  Every  tutor  or  curator  was  bound  to  make  an  inventory  of  the  property  of  the  pu- 
pil or  person  under  care.  (Tit.  24.  pr.  note. )  4.  Every  tutor  or  curator  was,  after  the 
pubUcation  of  the  78th  novel,  obliged  to  pledge  himself  by  oath  that  he  would  act  as  a 
bonus  -paterfamilias.  (Tit.  24.  pr.  note.)  5.  The  property  of  tutors  and  curators  was 
subjected  to  a  tacit  hypothec  to  make  good  losses  sustained  through  their  neglect. 
(Tit.  24.  pr.  note.)  6.  An  action  might  be  brought  against  tutors  oi-  curators  when 
their  office  was  ended,  to  make  them  account.  (Tit.  22.  6,  note.)  7.  Tutore  and 
curatoi-s  might  be  removed  by  the  actio  stcspecti.  (Tit.  26.) 

Removal  on  suspicion. — All  tutors,  including  the  patron  (though  in  his  case  the 
grounds  of  a  decision  against  him  were  not  to  be  disclosed  in  order  to  save  his 
reputation — (Tit.  26.  2),  and  all  curators  might  be  removed,  after  and  even  before 
enteiing  on  office,  on  a  charge  of  suspicion,  suspecti  crimen — a  charge  permitted 
by  the  Twelve  Tables  (Tit.  26.  pr.)— being  successfully  bi-ought  before  the  prajtor 
at  Rome,  the  praasses,  or  pro-consular  legate,  in  the  provinces,  by  any  one,  even  a 
woman  (3),  except  that  the  pupil  could  not  bring  this  charge  against  his  tutor,  while 
the  minor  could  bring  it  against  his  curator.  (4.)  Infamy  attached,  if  fraud,  but 
not  if  neglect,  was  proved.  (6.)     The  tutor  or  curator  might  be  removed  although 
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solvent  (5),  and  ,alth<)iif,'-h  he  offered  to  give  secni-ity.  (12.)  While  the  action  was 
pending,  the  accused  was  suspended  tVoin  his  administration  (7;,  but  if  he  died  the 
action  was  at  an  end.  (8.)  It  was  the  duty  of  the  tutor  to  pi-ovide  his  i)ui)il  with 
maintenance.  If  he  failed  to  do  so,  this  was  a  ground  f<ji-  his  heing  i-eiuoved  on  :i 
charge  of  suspicion.  (9.)  If  he  falsely  asserted  that  the  pupil's  means  did  not 
Buffice  to  allow  maintenance,  he  was  to  be  handed  over  to  the  'prfBff^ctus  urIA,  or 
presses,  to  be  punished,  as  also  was  a  tutor  who  had  obtained  his  othce  l^y  bi-ibeiy, 
and  a  freedman  proved  to  be  guilty  of  fraud  while  acting  as  tutor  to  the  son  or 
grandson  of  the  patron.  (10.) 

Where  there  were  more  than  one  tutor  or  cui-ator,  one  might  offer  to  his  co-tutoi* 
or  co-curator  to  give  security,  and  alone  act  a,8  administrator,  the  other  co-tutor  or 
co-curator  having,  however,  the  preference  if  he,  when  thus  challenged,  wa.s 
willing  to  give  security.  If  no  tutor  or  curator  came  forward  in  this  way,  the  per- 
son, if  any,  appointed  by  the  testament  to  administer  was  allowed  to  act ;  and,  if 
there  was  no  such  person,  the  majority  of  the  tutors  or  curators  was  to  decide  who 
should  act,  and,  if  an  agreement  could  not  be  come  to  in  this  way,  the  magistrate 
would  decide.  (Tit.  24.  1.) 

Tutors  and  Curators  when  excused. — Tutors  and  curators  might  be  excused 
from  holding  their  offices  on  grounds  which  may  be  classed  under  four  heads  : — 

1.  Having  rendered  a  service  to  the  public,  or  being  engaged  in  the  discharge 
of  some  public  duty. — (a)  Having  a  certain  number  of  children  living  (three  at 
Rome,  four  in  Italy,  five  in  the  provinces),  children  slain  in  battle,  and  grandchil- 
dren, in  lieu  of  their  parent,  being  reckoned  in  (Tit.  25.  pr.)  ;  (b)  being  engaged 
in  the  administration  of  the  fiseivs  (1) ;  (c)  being  absent  on  the  service  of  the  State 
(2) ;  (d)  being  magistrates,  military  persons  (14),  or  members  of  learned  profes- 
sions.  (15.) 

2.  Being  in  a  position  adverse  to  the  pupil  or  adult. — (a)  Being  a  creditor  or 
debtor  (4,  note) ;  (b)  being  appointed  by  a  father  through  enmity  (9)  ;  (c)  having 
been  in  deadly  emnity  with  the  father  (11) ;  (d)  having  had  their  status  questioned 
by  the  father  (12) ;  (e)  being  the  husband  of  the  woman  under  care.   (19.) 

3.  Being  incompetent  to  sustain  the  burden  of  the  office  — (a)  Through  being 
in  extreme  poverty ;  (b)  being  in  bad  health  (7) ;  (c)  not  being  able  to  read  (8)  ; 
(e)  being  over  seventy  years  of  age.  (3.) 

4.  Filling,  or  having  filled,  similar  offices. — (a)  Holding  already  three  oflSces 
of  the  kind  in  question  (3) ;  (b)  having  already  been  the  tutor  of  the  person  to 
whom  a  curator  was  to  be  appointed.  (18.) 
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LA.W   RELATING   TO   THINGS. 

Distinction  of  Things. — We  now  come  to  the  law  i-elating  to  things  ;  but  the 
Institutes  only  deal  with  private  law.  The  first  step  is,  therefore,  to  notice  the  dis- 
tinction of  things  according  as  they  are  extra  nostrum,  2)Citrimonium  or  in  nostra 
patrlmonio,  that  is,  according  as  they  are  or  are  not  capable  of  being  the  property 
of  private  persons.  It  is  only  of  things  i7i  nostra  patrimonio  that  the  Institutes 
treat.  Of  things  within  the  compass  of  private  law  the  principal  division  is  that 
into  things  corporeal  and  incorporeal ;  of  things  like  a  field,  qiue  tangi  possunt, 
and  things  like  a  i-ight  of  way  over  a  field,  an  inheritance,  or  an  obligation,  qucB 
tangi  nan  possunt.     (Tit.  2.) 

Modes  op  Acquisition. — How  do  we  acquire  things  in  nostro  patrimonio, 
whether  corporeal  or  incorporeal  1  The  answer  to  this  question  takes  up  the 
Second  Book  of  the  Institutes,  and  the  Third  Book  do^vn  to  the  end  of  the  Twelfth 
Title.  First  the  inquiry  is  made  how  we  acquire  particular  things,  res  singulcB,  and 
then  how  we  acquire  groups  of  things,  tmiversitates  reritm,  like  an  inheritance. 

We  acquire  pai-ticular  things  by,  1,  Occupatio  ;  2,  Accessio  ;  3,  Traditio  ;  4, 
Usucapio  ;  5.  Donatio  ;  the  first  three  being  modes  of  acquii-ing  jure  naturali  ; 
the  last  two,  jur-e  cimli.  We  acquire  groups  of  things,  by,  1,  Testamentary  suc- 
cession ;  2,  Intestate  succession  ;  3,  Arrogation  ;  4,  Bonorum  addictio  ;  5,  Bonoruin 
venditio  ;  6,  Forfeiture  under  the  senatus-coiisultum  Claudianum. 

The  First  Title  of  the  Second  Book  treats  of  the  distinction  of  things  according 
as  they  are  extra  nostrum  patrimonium  or  in  nostro  patrimonio,  and  theu  of  the 
acquisition  of  particular  things  by  occupatio,  accessio,  and  traditio. 

Res  extra  nostrum  Patrimonium  are,  1,  Communes,  common  to  all  men,  such 
as  the  air,  the  sea,  and  the  sea-shore  as  far  as  the  highest  winter  flood  runs  up 
(Tit.  1.  1.  3) ;  every  one  being  allowed  to  use  the  sea-shore,  as  for  drying  nets  (5) ; 
avoiding,  however,  injury  to  existing  buildings  thereon  (1) ;  and  such  State  ha%-ing 
its  sea-shore  adjacent  to  its  territory  under  its  supervision.  (2,  note.)  2.  PuhltcOB, 
belonging  to  the  State,  as  rivers  and  ports,  and  the  right  of  fishing  therein,  and 
the  ixse  for  purposes  of  navigation  of  the  banks  thereof,  although  these  banks 
might  belong  to  private  proprietors.  (2.  4.)  3.  TJniversitatis,  belonging  to  a  cor- 
porate body,  as  e.g.,  a  racecourse  belonging  to  a  city.  4.  Nullins,  in  the  sense  oi 
being  so  devoted  to  the  gods  that  they  cannot  belong  to  men,  and  such  res  naUiu-s 
may  be  (a)  sacrcB,  consecrated,  as  temples,  by  the  pontiffs,  with  the  sanction  of  the 
State,  (b)  ReligiosOB,  invested  with  a  religious  character  by  interment,  private 
ijroprietors  being  at  liberty  to  impress  this  character  on  their  ground  by  simply 
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burying  a  dead  body  there ;  and  (c)  sanctw,  holy,  or  protected  against  violation, 
like  the  gates  or  walls  of  a  city.  (10.) 

Modes  of  acqdiring  Particular  Thisgs  jure  naturali. — Particular  things 
In  nostra  patriinonio  are  acquii-ed  by — 

I.  OccuPATio,  i.e.  the  taking  or  holding,  as  the  holder's  own,  of  res  nullius,  in 
the  sense  of  things  which  previously  belonged  to  no  one,  such  as  (a)  wild  animals 
whei'ever  found,  which  you  have  actually  captui-ed,  not  merely  wounded  (Tit. 
1.  13),  and  not  let  go  again.  (Tit.  1.  12.)  Bees  you  have  hived.  (Tit.  1.  14.) 
(But  swarms  issuing  from  your  hive  and  staying  in  your  sight  and  powei"  (Tit.  1 .  14); 
wild  animals,  such  as  pigeons  and  deer,  that  have  acquired  the  habit  of  returning 
to  youi"  keeping,  and  fowls,  not  wild,  but  that  stray  fi'om  your  keeping  (Tit.  1. 16), 
are  considered  as  your  property  and  not  ?'es  nullius,  and  to  take  them  is  theft.) 
(Tit.  1.  16.)  (b)  Things  taken  from  the  enemy;  if  the  things  taken  from  the 
enemy  by  a  Roman  army  have  been  previously  taken  by  him  from  a  citizen,  they 
\vill,  as  a  general  rule,  form  part  of  the  prwda  or  booty  of  the  Roman  army  ;  but 
special  things,  such  as  land  and  slaves,  are,  by  a  kind  of  postliminy  applied  to  thfem, 
allowed  to  revert  to  the  owner.  (17,  note.)  (c)  Anything  found  on  the  sea-shore. 
(18)  (d)  Islands  formed  in  the  sea.  (22.)  (e)  Things  found  which  have  been 
intentionally  abandoned  by  their  owner  (47),  as  distinguished  from  things  which 
the  owner  has  not  wished  to  cease  to  own,  as  things  thrown  overboard  in  a  stoi-m 
or  dropped  out  of  a  carriage.   (48.) 

n.  AccESSio.  There  is  no  notice  in  the  Institutes  of  accessio  as  a  distinct 
mode  of  acquisition.     The  subject  is  treated  as  growing  out  of  occupatio. 

Acquisition  by  accession  may  be  regarded  as  arising  in  two  classes  of  cases. 
1.  In  cases  of  natural  increment.  2.  In  cases  where,  the  things  of  two  owneis 
being  mixed,  the  law  decides  which  owner  shall  have  the  thing  resulting  from  the 
mixture. 

1.  Accession  by  natural  increment. — 1.  An  owner  gains  something  new  by  natural 
increment  in  the  following  instances: — (a)  The  young  of  his  animals.  (19.)  (b) 
New  soil  added  imperceptibly  to  his  soil  by  alluvium.  (20.)  (c)  A  portion  of  his 
neighbor's  soil  borne  by  a  river  to  his  soil  and  remaining  there  till  the  roots  of  the 
trees  thereon  become  attached  to  his  soil.  (21.)  (d)  An  island  being  formed  in  a 
river ;  he  has  the  ownership  in  this  island  up  to  the  line  of  the  mid  channel.  (22.) 
(e)  The  bed  of  a  river  left  dtrj,  up  to  the  same  line.  (23.) 

Accessions  by  natural  increment  might  occur  when  a  possessor  oi'  a  usufructu- 
ary, and  not  the  owner,  held  the  land.  To  whom  did  the  fruits  belong  ?  It  is  only  of 
gathered  fruits  we  can  speak,  for  if  the  owner  dispossessed  the  possessor,  the 
owner  immediately  took  all  the  fruits  ungathered,  and  if  the  usufructuary  died  the 
same  thing  happened.  With  regard  to  the  possessor,  the  bona  fide  possessor  was 
not  responsible  for  the  fruits  he  had  consumed,  while  the  mala  fide  possessor  was 
responsible.  (1.  30,  note.)  The  usufructuary  had  a  right  to  take  all  the  fruits, 
including  the  young  of  animals  ;  but  the  children  of  female  slaves  belonged  to  the 
owner,  not  to  the  usufructuai-y.  (36,  37.) 

2.  Accession  in  favor  of  one  of  tioo  oioners. — The  following  instances  ai-e  given 
in  the  Institutes,  of  cases  where,  the  things  of  two  owners  being  mixed,  the  law 
decides  which  owner  shall  have  the  thing  resulting  from  the  mixture. 

1.  A  makes  a  thing  with  the  materials  of  B.  Here,  if  the  thing  can  be  reduced 
to  its  rude  materials,  like  a  vessel  of  silver,  the  thing  made  belongs  to  B ;  if  not,  it 
belongs  to  A,  as  the  maker  of  a  nova  species.  (25.) 

A  makes  the  thing  partly  with  his  own  materials  and  partly  with  the  maten- 
als  of  B.     The  thing  made  belongs  to  A.  (25.) 
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2.  A  weaves  in  his  g-arment  the  iiin'iile  of  B.  If  the  purple  is  still  separable, 
the  purple  beUmg-s  to  B ;  if  not,  to  A,  the  gai-ment  being-  considered  the  principal, 
the  pur])le  the  accessary  thing-.  (26.) 

3.  Two  owners  consent  to  mix  their  matenals,  the  product  belongs  to  thepa  in 
common.   (27.) 

4.  The  materials  of  two  owners  are  mixed  by  accident. 

If  the  mixed  particles  ai-e  physically  inseparable,  as  when  two  metals  are 
fused  together,  the  product  belongs  to  them  in  common.  (27.) 

If  the  mixed  particles  are  physically  separable,  as  when  two  qualities  of 
wheat  ai-e  mixed,  each  remains  the  owner  of  his  share  of  the  mixed  wheat.  (28.) 

5.  'J'he  owner  of  the  soil  builds  with  the  materials  of  another. 

The  owner  of  the  materials  remains  the  owner,  but  he  cannot  have  the  house 
pulled  down.  He  may  wait,  if  he  pleases,  till  the  building  is  destroyed,  and  then 
i-eclaim  his  materials,  or  he  may  bring  an  action  cle  tigno  wjuncto  and  get  double 
the  value  of  his  materials,  and  then  his  claim  for  the  materials  is  at  an  end  if  the 
owner  of  the  soil  did  not  know  that  the  materials  were  not  his ;  but  if  he  did  this, 
the  owner  of  the  materials  may  first  bring  the  action  de  tigno  injuncto,  and  then 
also,  if  the  building  is  pulled  down,  reclaim  the  materials.  (29.) 

6.  The  owner  of  materials  builds  on  the  soil  of  another. 

(a)  Let  us  suppose  the  owner  of  the  materials  is  still  in  possession  of  the  soil. 
The  owner  of  the  soil  seeks  to  recover  it.  He  is  obliged  to  compensate  the  o-wner 
of  the  materials  for  the  additional  value  given  by  the  building  to  the  soil,  if  the 
builder  did  not  know  that  he  was  building  on  another's  soil.  If  he  did  know  this, 
the  owner  is  obliged  to  let  him  take  away  such  of  the  materials  as  can  be  removed 
without  damage. 

{b)  Let  us  suppose  the  owner  of  the  materials  is  not  still  in  possession  of  the 
soil.  Then,  whether  lie  knew  or  did  not  know  that  he  was  building  on  another's 
soil,  he  may,  if  the  building  is  destroyed,  reclaim  the  materials  (30),  but  can  get 
no  compensation  for  the  additional  value  he  has  given  to  the  soil. 

7.  A  tree  belonging  to  A  is  planted  in  the  soil  of  B. 

Until  it  takes  root  in  the  new  soil,  the  tree  continues  the  property  of  A ;  but  a 
rooted  tree  is  always  the  property  of  the  owner  of  the  soil.   (31.) 

8.  The  wheat  of  A  is  sown  in  the  land  of  B. 

Sown  wheat  is  on  the  footing  of  rooted  trees.  The  wheat  belongs  to  B  ;  but 
the  sower,  if  in  bona  fide  possession,  is  protected  against  B  turning  him  out  with- 
out compensation  for  the  value  of  the  wheat  sown.  (32.) 

9.  A  writes  a  poem  oi'  history  on  the  parchment  or  paper  of  B. 

B,  the  owner  of  the  parchment,  still  remains  owner,  after  the  parchment  has 
been  written  on.  But  if  B  is  in  hmiafide  possession  of  the  parchment,  A  cannot 
get  it  from  him  without  offering  to  j^ay  him  the  cost  of  wi'iting.  (33.) 

10.  A  paints  a  picture  on  the  tablet  of  B. 

Here,  in  consequence  of  the  possible  value  of  pictures,  the  decision  is  the  other 
way.  The  painted  canvas  belongs  to  A.  If  B,  the  owner  of  the  tablet,  is  in  pos- 
session of  it  after  it  has  been  painted  on,  A  cannot  get  it  from  him  without  offering 
to  pay  the  cost  of  the  tablet.  If,  however,  A  is  in  possession  of  the  tablet,  B  may 
claim  the  tablet  by  an  action  in  which  he  is  supposed  still  to  be  the  owner,  offei-- 
ing  to  pay  the  cost  of  the  painting ;  but  the  painter  could  stop  the  action  by 
paying  the  cost  of  the  tablet.  (34.) 

11.  A  finds  treasure  in  the  land  of  B.     Half  goes  to  A,  half  to  B.  (39.) 

III.  Traditio  :  or  delivery.  Its  constituent  elements  are  three.  1.  The  o■v^•ne^ 
of  a  thing  means  by  the  transfer  to  pass  the  property  he  transfers.     2.  He,  or  any 
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one  entitled  to  act  for  him  (42,  43),  transfers  by  actually  passing  the  thing,  or  by 
gi\'ing  the  transferee  command  over  it,  as  when  he  gives  the  keys  of  a  granary. 
(45.)  3.  The  transferee,  meaning  thereby  to  become  owner,  receives  it.  Traditio 
was  necessary  to  pass  property  of  all  kinds ;  and  in  Justinian's  time,  land, 
wherever  situated,  passed  by  tradition.  (40,  note.) 

The  handing  over  and  the  meaning  to  pass  the  property  are  both  necessaiy. 
The  seller  may  hand  over  a  thing,  but  he  generally  does  not  mean  to  pass  the 
property  till  he  is  actually  paid ;  and  then  not  till  the  seller  is  paid  does  the  thing 
handed  over  become  the  property  of  the  buyer.  (41.)  The  lender,  again,  hands 
over  a  thing,  not  meaning  to  cease  to  be  owner  of  it.  If  he  changes  his  mind  and 
wishes  to  give  it,  his  purpose  of  giving  unites  mth  the  previous  act  of  handing 
over,  and  the  legal  traditio  is  accomplished.  (41.)  Things  on  board  ship  may  be 
thrown  overboard  to  lighten  the  ship,  but  their  owners  do  not  mean  to  cease  to  be 
owners,  and  therefore  the  property  in  them  does  not  pass  to  those  who  may  pick 
them  up.  (48.)  It  is  not,  however,  necessary  that  the  transferee  should  be  a  per- 
son definitely  ascertained,  for  if  money  is  thrown  to  a  mob,  the  incei^tcB  persoiuB 
who  pick  it  up  become  the  owners  by  traditio.  (40.) 

Servitudes. — The  Institutes,  at  the  end  of  this  explanation  of  the  modes  of 
acquiring  particular  things  j^t,re  natttrali,  pause,  before  sjieaking  of  the  modes 
of  acquiring  such  things  jure  civili,  to  treat  of  servitudes,  which  are  introduced  by 
noticing  at  the  beginning  of  the  Second  Title  the  division  of  things  into  corporeal 
and  incorporeal,  and  saying  that  among  incoiporeal  things  are  servitudes,  or  por- 
tions of  the  right  of  ownership  enjoyed  by  persons  other  than  the  thing  itself. 
Servitudes  are  (a)  prcBdial  when  enjoyed  over  one  thing  in  virtue  of  the  ownership 
of  another  thing  (prsedial  servitudes  being  of  two  kinds — rural  and  urban),  and 
(o)  pei'SOJial  when  attached  to  the  person  of  the  owner  of  the  servitude. 

Prcedial  Servitudes. — Rural  praedial  servitudes  were  so  called  because  they 
were  of  kinds  most  frequently  met  with  in  the  country ;  while  urban  praidial 
servitudes  were  so  called  because  they  were  of  kinds  most  frequently  met  with  in 
the  city.  The  four  kinds  of  mral  prfedial  servitudes  noticed  in  the  Institutes, 
with  an  intimation  that  there  are  others  (Tit.  3.  2),  are,  1,  iter,  the  right  of  pass- 
ing ;  2,  actus,  the  right  of  driving  cattle ;  3,  via,  the  right  of  driving  a  vehicle 
over  another  man's  land ;  the  more  extensive  always  involving  the  less  extensive 
right ;  and,  4,  aqiui'ductus,  the  right  of  conducting  water  through  another  man's 
land.  (Tit.  3.  pr.)  Of  urban  sei-vitudes  the  instances  given  in  the  Institutes 
are  the  right,  1,  to  make  a  neighbor's  house  sustain  the  weight  of  that  of  the 
owner  of  the  servitude ;  2,  to  insert  a  beam  in  another  man's  house  ;  3,  to  make 
another  man  i-eceive  the  ovei-flow  of  water  from  the  roof  or  gutters  (or  to  allow 
him  not  to  be  subject  any  more  to  the  servitude  of  receiving  such  an  overflow,  if 
this,  which  does  not  seem  a  servitude,  is  the  meaning  of  stillicidiuin  non  re- 
cipiendi) ;  4,  to  prevent  another  man  raising  his  house  higher  than  that  of  the 
owner  of  the  servitude ;  5,  to  prevent  another  man  blocking  up  the  lights  of  the 
owner  of  the  servitude.  (Tit.  3.  1.) 

Perso?i.aZ /S'erwittde.s  are  the  following :  1,  Ususfi-uctits ;  2,  Ustts ;  3,  Habitatio. 
Usicsfructus  is  the  right  of  using  and  taking  the  fruits  of  anything,  the  fruits 
including  the  fructus  civiles,  or  the  profits  derived  from  selling  or  letting  the  right 
of  taking  the  fruits:  The  usufructuary  or  owner  of  this  servitude  had  to  act  as  a 
good  paterfamilias,  taking,  and  giving  security  that  he  would  take  good  care  of 
the  thing,  and  making  losses  good.  If  the  substance  of  the  thing  ceased  to  exist, 
his  servitude  was  at  an  end,  and  it  was  personal  to  himself  and  did  not  pass  to  his 
heirs,  and  only  the  fruits  actually  gathered  by  him  belonged  to  him.  (Tit.  4.  pr.) 
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In  the  old  law  only  things  not  consumed  in  the  use  could  be  the  subjects  of  usu- 
fruct ;  but  thing-s  consumed  in  the  use,  snch  as  garments  or  wine,  might,  under  a 
senatus-consultwn  of  the  time  of  Augustus,  be  made  subject  to  a  usufruct,  the  usu- 
fructuaiy  having,  in  some  cases,  as  e.g.,  if  he  was  a  legatee,  to  give  secunty  that 
at  the  termination  of  the  usufruct  he  would  pay  their  value  as  estimated  at  the 
commencement  of  the  usufruct.  (2.) 

Usits,  or  the  naked  use,  is  the  right  of  using  the  thing,  not  of  taking  the  fruits 
of  it,  except  for  his  daily  wants.  (Tit.  5.  1.)  In  the  case  of  a  house,  it  is  the  u.«e 
for  the  puri^ose  of  living  in  it  with  his  family  only,  and-  at  the  most  receiving  a 
guest  in  it.  (Tit.  5.  2.)  Habitatio  is  the  use  of  a  house  for  the  purpose  of  living 
therein,  with  something  more  added  on,  the  right  of  letting  it.  (Tit.  5.  5.) 

Creation  op  Servitudes. —  Servitudes  were  created  in  the  following  ways  : 
1.  Mancijjatio. — This  only  applied  to  prsedial  rural  servitudes.  2.  In  jure  cessio. 
— (Both  these  were  obsolete  in  the  time  of  Justinian.)  3.  Pacts  and  stipulations, 
followed  by  quasi-trebdition,  i.e.  affording  the  means  of  actual  exercise  of  the 
lights.  4.  Testament.  5.  Adjudicatio.  6.  Deductio. — A  thing  is  transfen-ed, 
minus  the  sei-vitude,  which  is  reserved  by  the  transferrer.  7.  Usucapion. — Tlie 
ac(|uisition  of  servitudes  by  usucapion  was  forbidden  by  the  lex  Sa-ihonia;  bnt 
long  possession  of  them,  oi*  at  least  of  some  of  them,  was  protected  by  the  ijrsetor 
after  a  time,  the  length  of  which  is  uncertain,  but  which  was  probably  ten  yeai-s 
for  those  present,  and  twenty  years  for  those  not  present,  in  the  same  province. 
If  land  was  acquired  by  usucapion,  so  were  the  servitudes  that  existed  with  it, 
and  a  servitude  lost  by  disuse  might  be  regained  by  usucapion.  Usucapion 
applied  principally  to  pi-fedial  urban  servitudes.  It  also  applied  to  at  least  some 
prsedial  rural  servitudes,  and  probably  to  usufructs.  (Tit.  3.  4,  note;  Tit.  4.  1, 
note.)  8.  Lege,  or  express  enactment.  This  only  applied,  perhaps,  to  usufructs, 
an  instance  being  the  acquisition  by  the  father  of  the  usufruct  of  the  son's  peculium 
under  Justinian's  legislation.  (Tit.  4.  1,  note.) 

Extinction  of  JServittides . — Servitudes  were  extinguished  in  the  following  ways 
(Tit.  4.  3,  note)  :  1.  Injzbre  cessio,  the  owner  of  the  servitude  denying  that  he  owns 
it  (obsolete  in  the  time  of  Justinian).  2.  Confusio  or  consolidatio;  the  right  to 
the  res  servient  and  the  res  dominans,  or  to  the  dominium  and  the  usufruct,  vesting 
in  the  same  person.  3.  The  termination  (a)  of  the  rights  under  which  the  ser^-itude 
is  created,  as  if  an  heir  holding  till  a  condition  is  fulfilled  creates  a  servitude,  the 
condition  being  fulfilled,  and  the  heir  ceasing  to  be  the  owner,  the  servitude  is  at 
an  end ;  or  (b)  the  termination  of  the  duration  of  the  servitude,  i.e.  the  jieriod  for 
wliich  it  has  been  fixed  by  the  creator.  4.  Non-usage  ;  not  using  it  for  a  period 
which,  previously  to  Justinian,  was  two  years,  and,  after  Justinian's  legislation, 
was  fixed  at  ten  or  twenty,  accoi-ding  as  the  pai-ties  were  pi'esent  or  absent.  If 
the  servitude  was  a  prsedial  urban  one,  it  was  neCessaiy  that,  to  free  the  res 
serviens  by  usucapio,  the  persons  affected  by  the  sei-vitude  should  do  some  distinct 
act  inconsistent  with  submission  to  the  sevvitude  (iisucapio  Ubei-tatis).  (Tit.  4.  3, 
note).  In  usufructs,  if  the  usufructuary  did  not  use  the  thing  according  to  the 
terms  of  the  usufruct,  it  came  to  an  end.  (Tit.  4.  3,  note.)  Habitatio  did  not  cease 
by  non-usage.  (Tit.  5.  5,  note.)  5.  Perishing  of  the  thing  in  virtue  of  which,  or 
over  which,  the  servitude  was  exercised.  6.  In  the  case  of  usufruct  and  use,  the 
death  or  capitis  diminutio  (including,  before  Justinian,  the  minima  capitis  dimi- 
nutio)  of  the  owner  of  the  servitude. 

Emphyteusis,  Superficies,  Jus  Pignoris. — Before  returning  to  the  modes  of  ac- 
quisition of  p)articular  things,  we  have  to  notice  three  other  incoi-poreal  rights, 
which  naturally  connect  themselves  with  personal  servitudes.     1.  Emphyteusis. 
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2.  Superficies.     3.  Jus  'ptgnoris.     (A  summary  of  the  law  relating  to  them  is  given 
at  page  132.)  * 

IV.  Usucapion. — The  Institutes,  as  we  have  said,  notice  five  modes  of  acquii-ing 
res  singuloe,  three  being  modes  of  acquiring  j?j?'e  naturali,  and  two  being  modes  of 
acquiring  J  ;tre  civili.  We  now  come  to  the  first  of  these  two  latter,  viz.,  usucapion, 
or  the  process  by  which  possession  lipens  into  ownership  by  lapse  of  time. 

It  is  only  civil  possession  that  is  capable  of  so  ripening.  Civil  is  opposed  to 
natural  possession.  If  a  man  has  physical  control  over  a  thing,  detains  it,  as  the 
jurists  say,  he  is  in  possession  of  it ;  but,  to  possess  it,  he  must  mean  to  hold  it  as 
his  own.  If  he  not  only  is  in  possession  of  it,  and  means  to  hold  it  as  his  own,  but 
if  also  his  possession  is  bona  fide  and  exjusta  causa,  then  such  possession  is  civil 
possession,  the  possession  that  in  Roman  law  {cwilis)  gave  rise  to  usucapio.  If 
he  is  merely  in  possession,  or  if  he  has  also  the  animus  possidendi,  but  his 
posession  is  not  bona  fide  and  exjitsta  cau^a,  then  his  possession  in  either  case  is 
only  natural,  and  does  not  give  rise  to  usucapio.  The  civil  possessor  and  the 
natui-al  possessor,  who  had  the  animus  possidendi,  were  protected  in  their 
possession  by  praetorian  interdicts,  but  the  person  merely  in  possession  was  not. 
(Tit  6.  pr.  note.) 

With  regard  to  usucapio,  we  have  to  ask  thi-ee  questions.  1.  What  things 
can  be  acquired  by  usucapio?  2.  What  is  meant  by  the  temis  bona  fide  and  ex 
jnsta.  causa,  as  applied  to  possession  ?  3.  What  time  was  requisite  to  run  before 
tisucapio  ripened  the  possession  into  ownership? 

1.  What  things  can  be  acquired  by  usucapio  ?  At  the  outset  we  have  to  notice 
a  point  of  great  importance.  Lands  in  the  solum  proviTiciale  never  could  become 
the  property  of  an  individual.  The  possessor  could  not,  therefore,  become  the 
owner  of  such  land  by  usucapio.  But  after  a  certain  length  of  possession  the 
praetor  protected  liis  possession  by  allowing  a  plea,  prcBScriptio,  of  long  possession 
to  be  effectual  in  an  action  brought  against  him  for  the  recovery  of  the  possession 
of  the  land  he  held.  But  as  the  time  was  much  longer  that  was  required  to  run 
for  the  protection  in  this  way  than  the  time  required  for  tcsticapio,  the  term  ^J^'CP- 
saiptio,  or  possessio  longi  tempons,  was  used  to  describe,  with  regard  to  the 
solum  provinciale,  the  equivalent  of  usucapio  with  regard  to  moveables  and  solum 
lialicum.  There  was  some  difference  in  their  operation  ;  the  chief  of  which 
were,  1,  that  2Jossessio  longi  temporis  did  not  give  ownership ;  2,  that  usxicapio 
was  only  interrupted  by  a  judgment ;  longi  tempnris  possessio  by  a  litis  contes- 
tatio,  and  3,  under  iisucapio  the  thing  was  acquired  subject  to  its  liabilities,  i.e. 
servitudes  or  mortgages  ;  and  under  longi  tempons  possessio,  it  was  held  free 
from  them.  Yet  as  they  were  nearly  of  the  same  effect,  and  as  the  requisites  of 
possession  in  each  case  were  the  same,  they  ai-e  generally  spoken  of  together. 
(Tit.  6.  pr.  note.)  Under  Justinian's  legislation  (Tit.  6.  pr.)  the  posssssio  longi 
temporis  gave  the  dominium.  Moveables,  it  may  be  added,  could,  in  all  parts  of 
the  Roman  Empire,  be  acquired  by  usucapio  and  the  possessio  longi  temporis  did 
not  apply  to  them.  (Tit.  6.  pr.  note.)  We  may,  therefore,  break  the  first  ques- 
tion into  two  heads.  1.  What  moveables  could  be  acquired  by  usucapio.  2.  What 
immoveables  could  be  acquired  by  usiicapio  or  possessio  longi  temporis  ? 

Generally  speaking,  all  things  in  nostra  patrimonio  could  be  so  acquired, 
but  things  as  res  sacrcB,  or  a  fi-ee  man,  could  not.  Nor,  as  a  general  rule,  could 
things  incorporeal.     (1,  note.)     Things  stolen  could  not  be  acquired,  and  a  fugi- 

*  Where  a  summary  of  any  distinct  portion  of  law  is  given  in  the  body  of  the  work,  it  is 
not  repeated  iu  this  general  Summary. 
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tive  slave  was  reckoned  among  wiich  tViing-s.  (1.)  The  thief,  of  course,  could  not 
acquire  by  vmtccqno  what  he  had  stolen  ;  but  neither  could  an  innocent  holder, 
and,  as  theft  included  eveiy  handing-  over  by  a  x^erson  of  a  thing  he  knew  not 
to  be  his,  it  was  rai-e  that  moveables  could  be  acquired  by  v^ucapio  (3) ;  but  it 
might  happen,  as  if  an  heir  bona  fide  deals  with  a  thing  meiely  deposited  with 
the  testator  as  if  it  had  belonged  to  the  testator  (4)  or  a  usufructoiy  so  deals 
with  the  child  of  a  female  slave,  believing  bona  fide  that  it  is  his  property. 
'J'here  is  no  taint  of  theft,  and  the  thing  when  alienated  by  the  heir,  or  asufnac- 
tuary,  may  be  acquired  by  usucajno.  Theft  only  applied  to  moveables.  As  to 
immoveables,  they  could  not  be  acquired  by  'usucapio  or  longl  temj)oris  possses- 
slo,  if  they  were  res  vi  possessm,  forcibly  seized  on  (2) ;  but  if  the  possession  was 
originally  sine  vi,  but  still  mala  fide,  e.g.  if  a  person  took  possession  of  land  left 
unguarded,  knowng  it  not  to  be  his,  and  then  alienated  it  to  a  bona  fide  posses- 
sor, this  possessor  could  gain  the  ownership  by  usucapio,  and  therefore  iisucapio 
applied  much  more  fi-equently  to  immoveables  than  to  mo\-eables.  (7.)  The  goods 
of  the  ^cw*,  before  being  reported  on  as  such  {vacantia),  could,  but  afterwards 
could  not,  be  acquired  by  usucapio.  (9.)  Nor  could  things  belonging  to  pujnls  or 
minors,  or  things  forming  part  of  a  dowry.   (10.) 

2.  What  ti-ere  the  reqtcisites  of  civil  possession  ?  Wliat  were  the  conditions 
possession  must  fulfil  in  order  for  usucapio  to  operate? 

(1.)  The  thing  possessed  must  not  have  any  viti^tm  in  it,  i.e.  must  not  be  of 
any  of  those  kinds  of  things  which  we  have  just  described  as  incapable  of  being 
acquired  by  usucapio.  (10.) 

(2.)  The  thing  must  be  possessed  exjusta  causa,  that  is,  must  have  come  into 
the  power  of  the  possessor  by  some  recognized  legal  mode  of  acquisition,  such 
us  sale  or  gift  (10,  note)  ;  and,  if  there  had  been  a  mistake  about  this,  and  the 
causa,  or  title,  was  not  just,  the  error,  under  Justinian's  legislation,  prevented 
nsiicapio.  (11.) 

(3.)  The  possession  must  be  bona  fide;  the  possessor  must  not  know  that  he 
was  possessing  what  did  not  belong  to  him,  and,  although  reasonable  ignorance 
of  facts  could  be  permitted,  ignorance  of  leading  principles  of  law  could  not.  In 
the  case  of  a  sale  it  was  necessary  that  the  bona  fides  should  exist  at  the  making, 
and  also  at  the  performance  of  the  bargain.  The  general  rule  was  that  the 
possession  must  be  bona  fide  at  its  commencement.  Subsequent  discovery  of  the 
real  facts  did  not  stop  the  process  of  usucapio.  (10,  note.)  This  was  equally  ti-ue, 
if  not  the  same,  but  two  persons  possessed,  one  taking  from  the  other,  the  thing 
daring  the  time  requisite  for  usucapio.  If,  at  its  commencement,  the  possession 
of  the  testator  was  bona  fide,  that  of  the  heir  was  available  for  usucapio, 
although  the  heir  knew  that  the  testator  had  been  mistaken.  (12.)  The  times 
during  which  two  persons  held  the  thing,  the  one  from  the  other,  as  in  the  case 
of  a  seller  and  a  buyer,  counted  together  for  the  purposes  of  usucapio.  (13.) 

UsuRPATio. — The  interruption  of  usucapio,  the  breaking  the  use,  was  tei-med 
tisurpatio,  as  if  the  possessor  lost  possession  or  fell  into  the  power  of  the  enemy, 
or  an  action  was  brought  to  contest  the  right,  the  use  being,  under  Justinian, 
broken  from  the  time  of  the  first  moving  of  the  controversy  {mota  controversia), 
instead  of  from  the  litis  contestatio,  which  had  no  longer  the  important  place  it 
had  under  the  formulary  system.  (13.) 

In  three  exceptional  cases  the  mala  fide  possessor  might  acquire  by  iisucapio  : 
—  1,  Under  the  old  law  (altered  by  Hadrian),  if  the  thing  possessed  was  an 
inhei-itance,  or  part  of  one,  the  mala  fide  possessor  could  in  a  year  acquire  the 
thing,  whether  moveable  or  immoveable  ;   2,  so  could  the  original  o-\^-ner  of  a 

39 
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thing-  given  over  in  trust  as  against  the  fiduciary  ;  and  3,  the  original  o-^vuer  of  a 
thing  sold  by  the  State  for  non-payment  of  a  mortgage  debt  could  acquire  it,  as 
against  the  prcediator,  or  purchaser,  from  the  State,  but  in  this  case  two  years' 
possession  was  necessary  for  immoveables.  (10,  note.) 

3.  What  time  was  required  for  the  possession  to  run  in  order  that  usucapio 
might  take  effect  ? 

By  the  Twelve  Tables  it  was  provided,  that  usucapio  should  be  completed  in 
two  years  in  the  case  of  moveables,  and  in  one  year  in  the  case  of  immoveables. 
(Tit.  6.  pr.) 

The  longi  temporis  possess'w,  introduced  by  the  praetors  chiefly  for  the  pro- 
tection of  possessors  of  provincial  lands,  re(iuired  ten  years  if  the  parties  were 
domiciled  in  the  same  province,  inter  prcBsentes ;  and  twenty  years  if  they  were 
not,  inter  ahsentes.  (Tit.  6.  pr.  note.) 

Justinian  changed  the  system  generally.  He  lengthened  the  time  for  the 
acquisition  of  moveables  from  one  year  to  three,  and  gave  the  name  of  v^ucapio  to 
the  acquisition  of  moveables  by  possession  during  three  years.  He  made  the  longi 
temporis  possessio  apply  to  lands  everywhere  (abolishing  the  distinction  between 
solum  Italicum  and  solum  provinciale),  and  he  made  the  longi  temjioris  2Jossessio 
give  the  ownership  and  not  merely  bar  actions.   (Tit.  6.  pr.  note.) 

Possessio  longissimi  temporis. — There  was  also  x>ossessio  longissimi  temporis, 
by  which  possession  lasting  in  the  case  of  ecclesiastical  property  and  the  patrimo- 
nial estate  of  the  emperor  for  fifty  years,  and  in  other  cases  for  thirty  years,  ena- 
bled the  possessor  before  Justinian  to  repel  all  actions,  and  under  Justinian  to 
become  owner  of  the  thing  possessed,  whatever  the  defect  in  the  possession  might 
be.  (13,  note.) 

Possession  for  five  years  of  things  purchased  from  the  fiscus  gave,  under  an 
edict  of  Marcus  Aurelius,  complete  ownership  to  the  purchasers,  whatever  might 
be  the  defects  of  the  possession,  as  if,  for  example,  there  were  rights  of  an  owTier 
or  mortgagee  which  the  fiscus  ought  to  have  respected.  Those  damnified  by  the 
action  of  the  fiscus  were  during  five  years  at  liberty,  under  a  constitution  of  Zeno, 
to  seek  compensation  from  the  fiscus,  while  the  purchasers  had  under  this  consti- 
tution an  incontestable  title  at  once.  (14.) 

Gift. — The  second  mode  of  acquisition  jure  civili  noticed  in  the  Institutes  is 
gift,  but,  unless  on  account  of  the  ceremonies  accompanying  gifts  under  Justinian's 
legislation,  it  is  not  properly  a  mode  of  acquisition  separate  from  traviition.  It  is 
a  delivery  of  a  thing  from  a  particular  motive.  (Tit.  7.  pr.)  The  subject  of  gifts  is 
treated  of  under  three  heads :  gifts  moi'tis  caiisa,  gifts  inter  vivos,  and  gifts  jjivpter 
nuptias. 

i.  Donationes  mortis  causa. — Gifts  on  account  of  death  {donationes  mortis 
causa)  were  gifts  made  in  contemplation  of  death,  revocable  before  the  death  of 
the  donor,  and  failing  if  the  donee  died  first.  They  might  be  made  in  either  of  two 
ways.  The  donor  might  hand  over  the  thing  to  the  donee,  but  the  gift  was  not  to 
be  completed  until  the  donor  was  dead ;  or  the  donor  might  hand  over  the  thing, 
giving  it  there  and  then,  but  bargaining  that  it  was  to  be  restored  to  him  if  he  did 
not  die  on  the  occasion  contemplated.  In  either  case,  although  he  had  certainly  in 
the  second  case  lost  the  dominium,  the  donee  was  allowed  to  get  back  the  thing 
by  a  real  action.  (Tit.  7.  pr.  note.) 

Justinian  required  that  a  donath)  mortis  causa  should  be  made  in  the  presence 
of  five  witnesses.  (1,  note.) 

Donationes  mortis  causa  very  closely  resembled  legacies.  They  were  subjected 
to  the  deduction  of  the  Falcidian  fourth,  and  were  not  valid  if  the  giver  was  insolv- 
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ent :  but  they  differed  fVom  leg-acies  in  the  following  particulars.  1.  They  took 
effect  on  the  death  of  the  donor  without  it  being-  necessary  the  heir  sViouid  entei-. 
2.  The  same  person  who  could  take  or  could  not  take  the  one,  could  oj-  could  not 
take  the  other,  but  capacity  was  regarded,  in  the  case  of  dnnationes  mortis  causa, 
at  the  time  of  the  death  only,  not,  as  in  the  case  of  legacies,  also  at  the  time  of  the 
disposition.  3.  A  Jiliusfainilias  could,  with  his  father's  permission,  make  dona- 
tiones  'jrwrtis  caiisa  ;  but  could  not  give  legacies  of  other  things  than  his  ji^'-'^li^ii-iii 
caatreiLse.  4.  A  lyeregrinus  could  make  donatione.?  'laortis  causa,  but  could  not 
give  legacies.  (1,  note.) 

ii.  Gifts  inter  vivos  require  tradition,  but  if  the  intentions  of  the  donor  have 
been  manifested  he  is  bound  to  deliver.  A  mere  agreement  to  give  was  not  oiigi- 
nally  binding,  but  Constantine  enacted  that  such  an  agreement  should  be  binding 
if  in  writing,  and  Justinian  made  the  agreement  binding  in  every  case.  Some 
donations  looked  on  with  peculiar  favoi",  such  as  gifts  to  or  from  the  emperor, 
were  valid,  without  anything  more  than  the  intention  to  give  being  manifested ; 
but  other  gifts,  if  exceeding  200  solidi  previously  to  Justinian,  and  500  solidi  under 
his  legislation,  needed  to  be  registered  by  public  deeds.  Gifts  requiring  to  be 
registei'ed  were,  however,  valid  up  to  the  limit  below  which  registration  was  not 
necessary.  Gifts,  as  a  rule,  were  not  revocable :  but  Justinian  made  them  revo- 
cable in  case  of  the  ingi-atitude  of  the  donee.   (2.) 

iii.  Gfifts  propter  nuptia.s . — Gifts  between  husband  and  wife  were  prohibited 
by  law.  But  as  an  equivalent  to  the  das  or  dowry  contributed  by  the  wife,  the 
husband  frequently  made  a  gift  before  mari-iage,  donatio  ante  nuptias,  which  was 
the  inalienable  property  of  the  wife  managed  by  the  husband;  and  this  donation 
might,  like  the  dowry,  be  increased  after  marriage.  Justinian  enacted  that  such 
gifts,  like  dowries,  might  be  not  only  increased,  but  made  after  mari-iage,  and 
should  receive  the  more  appropriate  name  of  donationes  propter,  instead  of  ante, 
nuytias.  The  wife,  if  survivor,  received  a  portion  of  the  donatio,  equal  in  quan- 
tity before  Justinian,  and  in  value  under  Justinian,  to  that  which  the  husband,  if 
survivor,  would  have  i-eceived  out  of  the  dos.  (3,  note.) 

Justinian,  in  closing  the  subject  of  the  mode  of  acquiring  particular  things  by 
the  civil  law,  notices  that  there  had  been  at  one  time  a  mode  of  acquiring  per  jus 
acci'escendi,  which  took  effect  when  one  joint  owner  of  a  slave  enfranchised  him  in 
such  a  way  that  if  the  enfranchisement  had  been  effectual,  the  slave  would  have 
become  a  citizen ;  the  share  of  the  enfranchising  owner  passed  by  accrual  to  the 
other  owner,  and  this  other  owner  became  the  sole  owner  of  the  slave.  Justinian 
did  away  with  this  by  enacting  that  in  such  a  case  the  slave  should  be  free,  and 
the  other  part-owner  should  receive  a  pecuniary  compensation  from  the  eufi-an- 
chising  part-owner.  (4.) 

Before  passing  to  consider  the  modes  of  acquiring  groups  of  things  the  Institutes 
deal  with  two  subsidiary  subjects,  viz.  1,  Separation  of  ownership  from  the  power 
of  alienation,  and  2,  Acquisition  through  others. 

i.  Separation  from  Ownership  of  the  Power  op  Alienation. 

1.  A  person  ivho  is  owner  cannot  always  aliene.  Two  instances  are  given,  (a) 
A  husband  cannot  aliene  immoveables  forming  part  of  the  do\\Ty  {dos)  of  his  wife, 
although  the  ownership  is  in  him.  The  lex  Jtdla  prevented  a  husband  selling  such 
immoveables  when  in  Italico  solo,  without  his  wife's  consent,  or  mortgaging  them 
with  her  consent.  Justinian  enacted  that  immoveables,  forming  part  of  the  d-os, 
wherever  situated,  could  not  be  sold  or  mortgaged  by  the  husband,  even  with  the 
consent  of  the  wife.  (Tit.  8.  pr.  note.) 

(6)  A  pupil  cannot,  without  the  authorization  of  the  tutoi-,  aliene. 
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The  pupil  could  not  transfer  the  property  in  anything  belonging  to  him,  but 
he  could  acquire  rhe  property  in  anything  transferred  to  him.  Three  illustrations 
of  this  docti-ine  ai-e  given. 

(a.)  A  pupil  unauthorized  could  not  enter  into  the  contract  of  mutuum,  i.e. 
could  not  lend  a  thing  so  that  the  thing  lent  became  the  property  of  'he  person  to 
whom  it  was  lent,  he  in  his  tui'n  having  to  give  as  much  back.  If  the  pupil 
made  such  a  contract,  he  could  by  a  real  action  get  the  thing  back,  if  not  con- 
sumed :  if  consumed  bona  fide,  he  could  I'ecover  the  value  of  it  by  a  candictio  ;  if 
consumed  mala  fide,  he  could  get  not  only  the  value,  but  damages  by  an  actio  ad 
exhibendwn 

(b.)  If  the  pupil  unauthorized  paid  a  debt,  he  could  not  make  the  money  paid 
belong  to  the  creditor.  It  was  still  his,  and  if  not  spent  might  be  got  back  by  a 
real  action  from  the  creditor  ;  if  spent  hcyna  fide,  the  debt  due  by  the  pupil  was 
considei-ed  as  liquidated  ;  if  sj^ent  inala  fid,e,  the  pupil  would  have  an  actio  ad 
exMhendum. 

(c.)  If  a  debtor  made  a  payment  to  a  pupil  without  the  tutor  authorizing  the 
payiueut.  the  money  paid  became  the  ]iroperty  of  the  pupil,  and  the  debt  still  re- 
mained unextingaished.  If  the  papil  sued  for  the  sum  o\ving,  the  debtor  could 
only  repel  the  action  to  the  extent  to  which  the  pupil  then  had  the  money  in  hand, 
and  if  the  pupil  had  spent  it  all,  the  debtor  had  to  pay  over  again.  Even  if  the 
tutor  authorized  the  j:)ayment,  the  debtor  was  not  quite  safe,  for  the  tutor  might 
not  hand  over  to  the  pupil  the  money  paid ;  and  then  the  praetor  might  give  a 
restitutio  in  integrum,  placing  the  pupil  in  the  position  in  which  he  would  have 
been  if  the  debt  had  not  l>eeu  paid,  and  so  the  creditor  might  have  to  pay  over 
again.  To  obviate  this  risk,  Justinian  enacted  that  if  the  debtor  paid  under  the 
authority  of  a  judicial  ordei-,  which  was  to  be  given  gratis,  he  was  to  be  absolutely 
secure,  andimder  no  cii-cumstances  could  he  have  to  pay  again.     (Tit.  8.  2,  note.) 

2.  A  %ierson  not  owner  tan  sometimes  aliene.  The  instance  given  is  that  of  a 
ci-editor  who  has  a  power  (of  which  he  cannot  be  deprived  even  by  agreement) 
of  selling  the  thing  pledged  or  mortgaged  {pigims,  hypotheca).  Justinian  enacted 
that  unless  the  parties  otherwise  agreed,  the  sale  should  take  place  two  years 
after  notice  to  pay ;  and  in  two  years  more,  if  no  purchaser  could  be  found,  the 
creditor  should  be  considered  the  ov/ner.     (Tit.  8.  1.) 

ii.  Acquisition  through  others. — We  may  acquire  through,  1,  filiifamiliarum. 
2,  Through  slaves  belonging  to  us,  and,  to  a  certain  extent,  through  slaves  of 
whom  we  have  the  usufruct.     8,  Through  procuratoi-s. 

1.  Acquisiticm  through  fillifainiliarum. — The  old  rule  of  law  was  that  every- 
thing acquired  by  a  filmsfamilias  was  acquii-ed  for  and  belonged  to  the  pater- 
familias. The  son  might  have  a  peculium  or  property  under  his  control,  which, 
so  far  as  thii-d  persons  went,  who  could  sue  and  recover  to  the  extent  of  the  pemt- 
lium.  was  like  the  son's  propei-ty  ;  but  the  father  i-emained  the  legal  owner  of  it, 
and  it  was  only  under  the  son's  control  because  the  father  permitted  this.  The 
first  change  was  the  introduction  of  tlie  peculiam  castrbnse,  dating  from  the  be- 
ginning of  the  empire,  consisting  of  eveiything  given  to  a  son  on  setting  out  for 
military  sei'vice,  or  acquii'ed  while  that  service  lasted.  This  pecidium  was  the 
son's  ;  he  could  dispose  of  it  as  he  pleased  in  his  lifetime  or  by  testament,  but  if  he 
did  not  dispose  of  it  by  testament,  then  his  father  took  it  not  as  the  heir  of  the 
son,  but  as  a  claimant  of  a  pecurnurt.  Justinian,  however,  allowed  the  children  or 
brother  of  the  filiusfamilias  to  take  the  peculitim  before  the  father.  The  next 
change  was  the  introduction  by  Constantine,  or  perhaps  previously,  of  the 
PECULIUM  QUASi-CASTKEXSE,  i.e.  pi'operty  acquired  by  the  son  in  personal  attend- 
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ance  on  the  emperor,  and  this  pecnliwm  too  could,  under  Juntinian,  be,  like  the 
castrense,  given  by  testament.  (Tit.  9.  1,  note.) 

Lastly,  Constantine  introduced  the  pecclium  adventitium,  which,  having  lieen 
previously  confined  to  property  coming  from  a  mother  or  maternal  ancestoi-,  or 
husband  oi-  wife,  was  made  by  Justinian  to  include  all  jjroperty  coming  to  the 
filiusfmmlias,  except  the  peculium  prufectitium,  i.e.  the  pi-operty  coming  to  him 
fi'om  the  father  himself.  Of  this  peculium  adveutltium  the  son  had  the  ownership, 
the  father  the  usutVuct.  (Tit.  9.  1,  note.)  From  the  peculium  falling  unrlei-  the 
three  above  heads  as  not  belonging  to  the  father,  a  third  used  to  l>e  deducted  Vjy 
the  father  when  he  emancipated  the  son.  Justinian  gave  the  father  the  usufruct  of 
half,  instead  of  the  ownership  of  a  third  of  such  peculium,  in  case  of  emanciijation. 

2.  Aciuisition  through  slaves. — (a)  The  slave  stipulates  for  the  master's 
benefit,  but  cannot  make  his  master's  position  worse.  The  slave  enters  on  an  in- 
heritance only  if  the  master  directs  him,  for  the  inheritance  may  be  such  as  to 
cause  loss.  The  slave  takes  a  legacy  for  the  benefit  of  the  master,  whose  sla\e  he 
was  at  the  date  of  the  decease  of  the  testator.  The  slave  poRsesse.s  for  the  master, 
who  must  have  knowledge  of  the  possession  and  supply  the  animus,  the  slave 
only  being  capable  of  physicial  detention — except  when  the  slave  possessed  a  thin:; 
as  part  of  his  pecttZ^tt«^  ;  for  the  master,  in  allowing  him  to  ci-eate  this  pecuUum 
(which  always  belonged  to  the  master),  has  exercised  the  animus  necessary  for 
possession.  And  what  is  here  said  of  the  slave  may,  with  the  necessai-y  exceptions 
as  to  the  peculia  castrense,  quasi-castrense,  and  adventitium  be  said  of  thefiliu-s- 
familias.  who  equally  stipulated  for  his  father's  benefit,  could  not  make  his 
fathei-'s  position  worse,  took  inheritances  only  under  his  father's  direction,  received 
legacies  for  his  father's  benefit,  and  possessed  physically  for  his  father,  but  needed 
his  futher's  animus  possidendi.  (Tit.  9.  3,  note.) 

(&)  Through  slaves  of  whom  any  one  has  the  usufruct,  he  acquires  whatever 
they  acquii-e  (including  possession  as  well  as  ownership)  by  means  of  anything 
belonging  to  the  usufructuary  or  by  their  own  labor.  Everything  else  which 
they  acquire,  as  for  example  an  inhei'itance  or  a  legacy,  is  acquired  for  their 
owner.  The  same  may  be  said  of  a  slave  possessed  bona  fide,  but  who  is  really 
not  the  slave  of  the  possessor,  either  as  being  free  or  belonging  to  another.  If  the 
slave  possessed  honafide  becomes  in  time  the  property  of  the  possessor  by  usucapio 
(which  cannot  happen  in  case  of  a  slave  of  whom  there  is  a  usufruct),  he  acquires 
thenceforth  everything  for  the  owner  by  usucajno.  (4.) 

3.  Acquisition  through  Procurators. — On  the  other  hand,  a  man  could  not 
acquire  by  means  of  free  persons  not  in  his  power  or  jtossessed  by  him  bo?ia  fide, 
nor  by  slaves  belonging  to  another,  of  whom  he  had  neither  the  usufruct  nor  the 
bona  fide  possession.  He  could  acquire  nothing  'per  extraneam  personam,''  except 
that  a  procurator  could  acquire  possession  for  his  principal,  even  when  his  princi- 
pal did  not  know  of  the  acquisition,  and  then  if  the  thing  possessed  was  handed 
over  by  the  owner,  the  ownership  was  acquired  by  the  principal  in  any  case,  but 
if  it  was  not  handed  over,  then  the  usucapio  began  to  run  on  behalf  of  the  princi- 
pal only  for  the  time  when  he  knew  of  and  adopted  the  possession.  (Tit.  9.  5.) 


Testaments. 

We  now  come  to  the  first  mode  of  acquiring  universltates  rerum,  viz.,  by  testa- 
Dient,  and  this  subject  occupies  the  i-est  of  the  Second  Book. 

^e  have  to  consider  (1)  tlie  legal  position  of  tlie  maker  of  the  testament :  (a)  how 
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he  must  make  it,  which  will  vary  according  as  he  is  or  is  not  a  soldier ;  (b)  who 
are  leg-ally  incapable  of  making-  wills ;  (c)  the  duties  and  powers  of  the  testator  as 
to  the  disinherison,  institution,  and  substitution  of  heirs ;  (d)  the  causes  that  make 
a  testament  invalid  ;  and  (2)  the  legal  position  of  those  who  take  under  a  testament, 
that  is,  of  (a)  heirs,  (6)  legatees,  and  (c)  those  who  receive  or  benefit  by  a  trust. 


I.  Legal  Position  of  the  Maker  of  the  Testament. 

1.  FoKM  OF  THE  TESTAMENT, — In  the  earliest  period  of  Roman  law,  a  testament 
might  be  made  (a)  in  the  ealata  comitia,  called  twice  a  year  for  this  pui-pose, 
whei'e  the  gentes  watched  over  the  transfer  of  the  hereditas,  or  (6)  inprocinctu,  in 
time  of  war,  when  an  army  was  setting  out  to  tight.  Then  a  new  form  of  will  was 
introduced  in  the  shape  of  a  fictitious  sale,  by  which  originally  the  heir  figuring  as 
the  famUia  emptm-  bought  the  inheritance  from  the  testatoi'  in  the  presence  of  the 
holder  of  the  scales  and  five  witnesses.  Afterward  the  faiailice  emptor  became 
merely  an  outsidei',  going  through  the  ceremony  for  the  benefit  of  the  heir,  whose 
name  was  concealed  during  the  life-time  of  the  testator.  (Tit.  10.  1.) 

Then  canie  the  prajtoi-ian  testament.  The  form  of  sale  was  no  longer  required. 
The  libnpens  and  the  familice  emp>tor  became  two  additional  witnesses,  making 
seven  in  all,  but  the  seven  witnesses  had  to  go  through  a  new  formality.  They 
had  to  seal  the  testament  with  their  seals.   (2.) 

Lastly  came  the  imperial  fomi  of  will  introduced  in  the  fifth  century  by  Theo- 
dosius  the  Second.  Here  a  new  precaution  was  introduced :  the  seven  witnesses 
had  not  only  to  seal,  but  to  subscril>e  the  testament,  and  so  had  the  testator,  or  if 
he  could  not  write,  an  eighth  witness  had  to  subscribe  for  him.  This  testament 
was  said  to  be  tripartitum,  that  is,  taking  its  origin  from  three  sources.  The 
necessity  for  the  testament  being  made  at  one  single  time,  and  the  necessity  of  the 
presence  of  seven  witnesses,  came  from  the  old  civil  law  ;  the  sealing  of  the  testa- 
ment by  the  witnesses  came  from  pi-setorian  law  ;  the  subscription  of  the  Avitnesses 
and  the  testator  came  from  imperial  law.  (3.)  Justinian  added,  and  subsequently 
abolished,  another  requirement,  that  the  name  of  the  heir  should  be  in  the  hand- 
writing of  the  testator  or  of  one  of  the  witnesses.  (4.) 

It  made  no  difference  what  seal  the  witnesses  used,  and  before  the  time  of 
Theodosius  and  Valentinian  they  used,  and  after  that  time  they  were  obliged,  to 
write  by  the  side  of  the  mark  of  their  seal  their  names  and  the  name  of  the  testa- 
tor.  (4,  and  2,  note.) 

Any  one,  as  a  genei-al  rule,  could  be  a  witness  with  whom  the  testator  had 
testamenti  factio,  i.  e.,  to  whom  he  could  leave  his  inheritance.  But  there  wei-e 
exceptions  :  such  as  women,  children  below  the  age  of  puberty,  slaves,  the  mad, 
the  deaf,  the  dumb,  and  persons  considei-ed  as  intestabiles  on  account  of  having 
committed  certain  offences,  such  as  writing  libels  or  denying  their  signature  to 
a  former  testament  which  they  had  witnessed.  (6.)  A  testament  would,  however, 
be  valid,  although  -svitnessed  by  a  slave,  if,  at  the  time  of  witnessing  it,  he  was 
reputed  to  be  free.  (7.)  Members  of  the  same  family  might  be  witnesses  of  the 
same  testament  (8)  ;  but  the  fil'uisfaviilias  could  not  be  a  Avitness  of  the  father's 
testament,  nor  could  the  fathei-  be  a  witness  of  the  son's  testament  affecting  his 
peculium  castrense.  (9.)  Neither  the  heir  nor  any  one  in  the  same  family  with 
him  could  be  a  witness — but  legatees  and  fideicommissarii,  and  those  connecteil 
with  them,  might.  (10,  11.) 

The  testament  might  be  written  on  any  material,  wax,  pai"chment,  etc.  (12)  ; 
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and  any  number  of  duplicates  of  a  testament  might  be  made.  (13.)  A  tcritament 
need  not  be  made  in  writing  at  all.  It  might  be  merely  nuncupative,  that  is,  the 
testator  might  orally  declare  his  wishes  in  the  presence  of  seven  witnesses. 

Military  Teataments. — Special  jji-ivileges,  however,  as  to  making  testaments 
wei-e  accorded  to  soldiers  by  Julius  Caisar,  and  confirmed  by  other  empei-ors.  A 
soldier,  while  serving  in  a  campaign,  was  not  required  to  observe  the  foi-malities 
incumbent  on  civilians  ;  and  this  applied  to  a  soldier  fdiusfaniilias  making  a  tes- 
tament as  to  hispecul'mm  castrejise.  But  if  he  was  not  in  a  cainijaign,  thu  fU'mn- 
familias  had  to  observe  the  usual  formalities.  Under  Justinian  it  was  undoubtedly 
necessary  that  the  soldier's  testament  should  be  made  during  a  campaign,  but 
whether  this  had  previously  been  the  law  is  doubtful.     (Tit.  11.  pr.) 

The  following  were  the  chief  privileges  of  soldiers  with  regard  to  military 
testaments  :  (a)  All  that  was  necessary  foi-  the  validity  of  a  soldier's  testament, 
was  that  he  should  have  meant  in  some  way  to  express  his  testamentary  intentions  ; 
if  orally,  in  the  pi-esence  of  a  witness,  (b)  Any  words  would  suffice  to  institute  his 
heir.  (Tit.  11.  1.)  (c)  The  soldier  might  die  partly  testate  and  pai-tly  intestate. 
(d)  He  need  not  disinherit  his  children,  (e)  His  testament  would  not  be  rendered 
invalid  by  those  causes  which  would  render  invalid  the  testament  of  a  civilian 
{pagambs),  and  his  testament,  however  informally  made,  would  suffice  for  revoca- 
tion of  a  previous  testament.  (Tit.  17.  2,  note.)  (/)  He  could  institute  as  heirs 
persons  generally  incapacitated,  such  as  deportatl  and  'peregrini.  (Tit.  11.  6.) 
(g)  He  could  give  more  than  three-fourths  of  his  property  in  legacies.  (Tit.  22.  3.) 
(7i)  He  could  dispose  of  the  inheritance  by  codicils.  (Tit.  11.  6,  note.)  (t)  He  might 
make  a  testament  although  deaf  or  dumb.  (2.)  {j)  A  testament  made  irregularly 
before  he  acquired  the  power  of  making  a  militaiy  testament  became  valid,  as  the 
expression  of  his  wishes  after  he  had  acquired  that  power.  (4.)  (A)  Nor  did  a 
minima  capitis  demlnutio  affect  the  validity  of  a  military  testament,  nor  the  two 
greater  kinds,  if  inflicted  for  merely  military  offences.  (5.)  (Z)  The  rule  treating 
institutions  ex  certo  tempore  or  ad  certnm  tempus  as  a  superfluity,  did  not  extend  to 
military  testaments.  (Tit.  14.  9.)  (m)  Soldiers  could  make  a  testament  for  their 
children  without  having  made  their  own,  and  could  substitute  to  emancipated 
children  and  to  strangers.  (Tit.  16.  9,  note.) 

The  testament  of  a  soldier  made  without  the  forms  required  from  civilians, 
remained  in  force  for  a  year  after  his  discharge  {post  missionem)  ;  and  if  he  in- 
serted a  condition  that  could  not  be  fulfilled  within  a  year,  yet  his  testament  was 
valid,  supposing  he  died  while  he  could  make  a  military  testament.  After  a  year 
from  his  discharge  had  elaf)sed,  he  was  obliged,  to  die  testate,  to  make  a  testament 
with  the  ordinary  forms.  (Tit.  11.  3.) 

2.  Persons  incapable  of  Testation. — All  persons,  however,  could  not  make 
testaments.  This  power  was  confined  to  Roman  citizens  sui  juris.  The  Jilizis- 
familias  could,  however,  dispose  by  testament  of  his  pecidium  castreiise,  and  this 
privilege  was  first  in  some,  and  then  in  all,  cases  extended  to  the  peeidium  qiiasi 
castrense  (Tit.  12.  pr.  ;  Tit.  11.  6) ;  the  father  taking  these  pectdia,  howevei-,  bv 
the  patria  potestas,  if  the  son  died  intestate.  (Tit.  12.  pr.)  Children  under  age. 
mad  persons,  except  in  lucid  intervals  (Tit.  12.  1)  ;  interdicted  prodigals  (2) ;  deaf 
and  dumb  and  blind  people,  except  under  special  precautions  provided  by  the 
emperors  (3,  4),  could  not  make  testaments. 

Captivity. — A  testament  made  by  a  man  during  captivity  was  invalid,  but  a 
testament  made  befoi-e  he  became  captive  was  valid,  by  the  jus  postUminii,  if  he 
returned ;  or  if  he  died,  by  a  deduction  from  the  tenns  of  the  le.t  Carnelia,  punish- 
ing the  foi'gery  of  the  testament  of  a  person  dying  in  captivity.     It  was  argued 
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that  a  testament  made  by  a  person  who  subsequently  died  in  captivity  must  be 
valid,  or  the  law  would  not  punish  a  forgery  of  such  a  testament.   (5,  note.) 

3.  We  now  come  to  the  rules  as  to  the  (a)  disinherison,  {b)  institution,  and  (c) 
substitution  of  heire. 

(ff)  Disinherison. — The  sui  heredes  of  the  testator,  i.e.  those  persons  -who 
wei'e  made  sui  juris  by  his  death,  had  such  an  intei-est  in  the  inheritance  that  if 
he  wished  to  exclude  them  he  must  do  so  expressly.  He  had  to  exclude  his  sons 
by  name,  and  if  he  did  not,  the  testament  was  wholly  invalid.  Other  sui  heredes, 
such  as  daughtei-s,  be  mig-ht  exclude  by  the  general  term  cwteri  exhei'edes  sunto  ; 
but  if  he  did  not  do  this,  then  the  testament  was  not  invalid,  but  these  excluded 
sui  Jieredes  took  by  a  Idnd  of  accrual  their  proper  share,  if  the  instituted  heirs 
were  sid  heredes,  and  half  the  inheritance  if  the  instituted  heii-s  were  strangei-s. 
{I'it.  13.  pr.  note.) 

The  birth  of  a  new  sims  heres,  after  the  testament  had  been  marie,  inti'oduced 
a  new  participator  in  the  inheritance,  and  unless  this  person  was  expressly  disin- 
herited by  anticipation,  the  testament  was  made  invalid.  The  term  posthumous 
was  in  strictness  applied  to  any  person  born  after  the  death  of  the  testator.  In 
the  theory  of  law,  postumi  were  inceo'fce  pe^'soncb,  and  could  not  be  instituted  or 
disinherited,  but  the  civil  law  permitted  the  institution  of  2Jostutai  sui  heredes, 
born  after  the  death  of  the  testator  (6,  note)  ;  and  the  lex  Jtmia  Velleia  permitted 
the  institution  of  postwai  sui  heredes,  conceived  before  and  born  after  the  date  of 
the  testament,  but  born  before  the  testator's  death  (posUimi  Velleiani).  (2,  note.) 
And  postumi  who  could  be  instituted  must  be  disinherited.  The  jurist  Gallus 
Aquilius  invented  a  form  of  institution  by  which  the  case  was  met  of  a  son  dying 
in  the  testator's  lifetime,  and  then  the  testator  dying,  and  then  there  being  a 
posthumous  son  of  the  son,  who  would  be  a  suus  heres  of  the  testator.  (1,  note.) 

There  was  also  another  way  in  which  new  sui  heredes  might  come  into  exis- 
tence after  the  date  of  the  testament.  A  son  might  die  in  the  lifetime  of  the  testa- 
tor, and  then  the  children  of  that  son  would  pass  into  the  rank,  of  s?w  heredes. 
The  lex  Junta  Velleia,  by  a  further  provision,  permitted  the  disinherison  of  all 
such  childi-en  who  were  said  to  be  posUmiorum  loco  {postumi  quasi  Velleiani). 
(2,  note.) 

The  disinherison  of  posUimi  had  to  be  made  nominatim:  Quicwmque  mihi 
filius  genitus  fueint  exheres  esto.  (1.)  Postumm  might  be  disinherited  by  the 
general  cCBteri  clause.  It  was,  however,  necessary  that  the  postumcB,  if  disinherited 
by  the  general  clause,  should  have  something  left  them,  to  show  they  wei'e  not 
passed  over  through  forge tfulness.  (1.)  Other  persons,  who  came  into  the  family 
after  the  date  of  the  testament,  such  as  children  subsequently  adopted,  and 
children  both  conceived  and  born  after  the  date  of  the  testament,  in  the  lifetime  of 
the  testator,  necessarily  invalidated  the  testament.  (2,  note.) 

So  far  we  have  been  considering  the  provisions  of  the  civil  law.  The  prsetor 
also  came  to  the  aid  of  those  who  were  not,  in  his  opinion,  properly  disinherited, 
by  giving  them  bonorum  possessio  contra  tabulas.  (8,  note.) 

If  a  daughter  or  a  grandchild  was  omitted,  the  prsetor  permitted  the  testament 
to  be  set  altogether  aside,  but  the  Empei-or  Antoninus  made  a  distinction,  and 
allowed  the  daughter  to  have  only  what  she  would  take  by  the  jus  accrescendi, 
that  is,  her  share,  which,  if  the  instituted  heir  was  a  stranger,  would  be  one-half, 
whereas  the  grandson,  if  omitted,  could  get  the  testament  set  aside,  and  would 
take  all  the  inheritance,  as  against  an  instituted  stranger.  (3,  note.) 

Under  the  praetorian  law  grandsons  as  well  as  sons  must  be  disinherited  noini- 
nativi.  (3,  note.)     Perhaps  also  the  pi-£etor  did  not  permit  the  testament  to  be  set 
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aside  because  a  son  had  luit  been  pi-cipei-ly  disirdierited  wVio  diiid  in  tlift  lifetime  of 
the  testatoi*,  althouj^h  the  law  is  laid  down  by  Justinian  positively  Uj  this  effect, 
that  the  testament  was  ipso  facto  invalid  in  such  a  case.   (Tit.  13.  pi",  and  3,  note.) 

The  praetor  requii-ed  all  sons  and  grandsons  to  be  disinherited,  whether  they 
were  or  were  not  in  the  power  of  the  testator,  jirovided  they  wei-e  not  in  another 
family.  This  included  those  emancipated  (B),  and  tho.se  given  in  axloption,  and 
subsequently  emancipated  by  the  adoj^tive  father.  (4.)  The  emancipated  son,  how- 
ever, had  to  bring-  into  account  the  projiei-ty  he  had  acquired  since  emancipation, 
if  the  effect  of  his  getting  the  testament  set  aside  was  injurious  to  a  jji-opei-ly  in- 
stituted suus  lieres.  (3,  note.) 

Justinian  made  some  fui-ther  changes.  1.  He  required  the  child  anfl  the 
grandchild,  male  oi-  female,  whom  it  was  necessary  to  disinherit  at  all,  to  be  disin- 
herited nominathn.  (5.)  2.  In  case  this  was  not  done,  the  testament  was  abso- 
lutely invalid.  There  was  no  longer  any  jus  acci'escendl  for  daughters  and  gi-aml- 
children.  (5.)  3.  The  testator  was  obliged  to  disinherit  his  child  given  in  afloptiou 
to  any  one  but  an  ascendant.  (5,  note.) 

Soldiers  in  eTpeditione  wei-e  not  obliged  to  disinherit  expressly  any  one.  (6.) 
Mothers  and  maternal  ancestors,  also,  were  not  obliged  to  disinherit  expressly 
those  who  would  have  taken  their  inheritance  ah  intestato.  Their  silence  was 
sufHcient ;  but  then  these  persons,  if  imjustly  passed  over,  mig-ht  present  a  querela 
inofficiosi  testavienti,  just  as  those  might  who,  although  disinherited  in  due  forn\ 
complained  that  their  disinherison  was  unjust.   (7,  note.) 

(b)  Institution. — The  institution  of  the  heir  was  the  basis  of  the  whole  testa- 
ment. In  the  old  law  some  such  formal  phrase  as  Titius  lieren  esto  was  considered 
necessary,  but,  under  the  empire,  any  form  of  institution  would  sufKce.  (Tit.  14.  pr.) 

Who  CO  told  be  instituted. — Those  only  could  be  instituted  heirs  who  had  the 
testamenti  factio  with  the  testator,  who  had,  in  the  old  language  of  the  law,  the 
commercium  with  him.  Many  persons,  however,  who  had  not  the  testamenti  factio 
in  the  sense  of  being  able  to  make  a  testament,  had  the  testamenti  factio  in  the 
sense  of  being  capable  of  being  instituted  as  heirs,  as,  for  instance,  pei-sons  below 
the  age  of  puberty.  Among  those  who  could  not  be  instituted  were  peregrini,  de- 
portati,  and  uncertain  persons ;  an  examjile  of  an  uncertain  person  being  '  who- 
ever shall  mai"]'y  my  daughter,'  but  a  person  whom  the  testator  had  not  seen  was 
not  an  uncertain  person.  (12.)  The  institution  of  uncertain  persons  was  permitted 
by  Justinian.  Further,  it  was  not  permitted  to  institute  municipalities  ;  the  gods, 
with  certain  exceptions,  and  so  forth ;  and,  under  the  law  of  Justinian,  certain 
others,  as  apostates,  heretics,  or  persons  whose  institution  seemed  conti-ary  to  the 
rules  of  law  or  of  justice  as  to  marriage ;  and,  though  cwlibes  and  orM  could  be 
instituted  as  heirs,  the  former  took  (unless  of  an  age  too  young  for  marriage,  or  in 
case  of  near  relationship  to  the  testator)  nothing,  and  the  latter  only  half  of  what 
was  given  them  by  the  testament,  so  long  as  the  lex  Papia  PoppCEa,  abolished  by 
Constantine,  was  in  force.  (Tit.  14.  pr.  note.) 

Iiistitiitio/i  of  Slaves.— The  master  might  institute  his  slave,  and,  under  Jus- 
tinian, without  expressly  enfranchising  him,  and  Justinian  x>ermitted  the  institution 
of  a  slave  in  whom  the  testator  had  only  a  bare  ownership,  the  slave  ha^-ing,  how- 
ever, still  to  serve  the  usufructuary ;  but  a  mistress  could  not  institute,  and.  so  en- 
franchise, a  slave  accused  of  adultery  with  her.  ('lit.  14.  pr.)  The  slave  of  the 
testator,  if  instituted,  was  obliged  to  take  the  inheritance,  if  not  emancipated  before 
the  testatoi"'s  death. 

If  the  testator  instituted  the  sla\-e  of  another,  the  master  of  the  slave  decided 
whether  the  slave  should  accept  the  inheritance,  and  the  slave  took  it  for  his 
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master,  or  masters,  if  there  wei-e  several,  rateably  (3) ;  and  if  the  master  of  the 
slave  was  dead,  the  slave  could  take  the  inheritance  of  the  testator  for  the  beneiit 
of  his  dead  master's  inheritance.  (2.)  In  order  to  decide,  in  cases  of  the  slave 
being  alienated,  for  what  master  the  inheritance  was  taken,  it  was  necessary  to  look 
to  the  time  when  the  inheritance  was  actually  accepted,  as  the  slave  took  the  in- 
heritance foi'  the  master  to  whom  he  then  belong-ed.  (1.) 

A  testator  might  appoint  one  heir,  or  as  many  as  he  pleased.  (Tit.  14.  4.) 

Calculation  of  tfie  2Mrts  of  an  inhentance. — The  calculation  of  the  pai'ts  into 
which  the  testator  divided  the  inhei-itance  was  made  in  the  terms  of  the  as,  its 
multiples  and  its  fractions.  The  real  as  contained  twelve  ounces,  but  the  testa- 
mentary as,  or  unit  of  the  inheiitance.  was  held  to  contain  as  many  ounces  as  the 
testator  pleased.  A  person  could  not  die  partly  testate  and  pai-tly  intestate,  and 
so,  if  a  testator  instituted  only  one  heir  and  gave  him  six  ounces,  it  was  held  that 
the  as  in  this  case  only  contained  six  ounces,  and  he  took  the  whole.  (5.)  If  he  in- 
stituted several  heirs,  and  the  number  of  parts,  or  ounces,  he  gave  to  each,  came, 
in  the  whole,  to  11  or  13,  this  was  taken  to  be  the  number  included  in  the  as.  But 
if  he  gave  two  parts  to  one,  and  two  to  another,  and  instituted  a  third  heir,  without 
expressing  how  many  parts  were  given  him,  then  recourse  was  had  to  the  normal 
05,  and  this  third  heir  had  the  number  of  parts  (eight)  necessary  to  make  up  the 
twelve  ounces  of  the  as;  or  if  the  parts  given  reached,  or  exceeded,  twelve,  then 
the  testator  was  supposed  to  have  had  the  double  as,  or  dzipondius,  in  mind,  and 
the  instituted  heir,  to  whom  no  express  number  of  parts  was.given,  took  the  number 
of  parts  necessary  to  make  up  the  duponclius,  i.e.,  if  twelve  were  given,  he  took 
twelve,  or  one  half  of  the  inheritance,  and,  if  more  than  twelve,  as  thirteen  or 
twenty-five,  wei-e  given,  then  he  took  enough  parts  to  make  up  the  dwpondius,  or, 
if  necessary,  the  tripoudius.  The  fractions  of  the  dupondms  or  tripondms  could, 
of  course,  be  brought  back  to  fractions  of  the  as.     (Tit.  14.  6.  7.  8.) 

Conditional  Institution. — 8u,i  heredes  could  not  be  instituted  conditionally 
unless  the  condition  was  one  in  their  own  power  to  fulfil,  and  was  one  lawful  to 
carry  out  (9),  but  other  heirs  might  be  instituted  conditionally.  An  impossible 
condition — and  conditions  of  a  kind  contrary  to  law  or  boni  mores  were  i-eckoned 
among  impossible  conditions — was  treated  simply  as  if  it  had  not  been  insei-ted  at 
all,  and  the  institution  was  valid.  (10.)  So,  too,  if  an  heir  was  instituted  fj-om,  or 
to,  a  certain  time,  this  was  treated  as  something  altogether  superfluous,  for  to  say 
that  a  man,  after  a  date,  or  up  to  a  date,  should  be  heir,  offended,  the  foi-mer 
against  the  rule  that  a  testator  could  not  die  partly  testate,  and  the  latter 
against  this  I'ule,  and  also  against  the  rule  semel  Tieres  seinpe^'  hej-es.  But 
if  the  time  was  uncertain,  in  the  sense  that  the  heir  was  to  be  heir  when 
a  thing  did  happen  that  must  happen  some  time,  as  when  A  died,  this 
uncertain  time  was  looked  on  merely  as  a  condition,  and  the  inheritance  was  in 
abeyance  until  it  was  seen  whether  the  instituted  heir  survived  A.  If  he  did,  he 
entered  on  the  inheritance,  and,  in  all  cases  when  an  heir  entered  on  a  condition 
being  fulfilled,  his  rights  were  made,  by  his  entering,  to  date  back  to  the  time  of 
the  death  of  the  testator. 

(c)  Substitution,  which  was  either  ordinary,  or  to  a  pupil.  Stii.'itittttio  vul- 
garis, as  opposed  to  pupillaris,  was  the  institution  of  another  heir  in  case  the  heir 
first  named  did  not  take  ;  and  the  law  allowed  any  number  -jf  such  suVistitutions, 
to  which  resort  was  had,  partly  fi-om  the  pi-evailing  wi.sh  not  to  die  intestate,  and 
jiartly  because,  while  the  lex  Julia  et  Papia  Pop^jceo  was  in  opei'ation,  the  testator 
by  substituting  an  heir  could  give  to  a  person  he  wished  to  benefit  Ihe  shai-e  of  an 
instituted  heir  disqualified  from  taking  under  this  law.     (Tit.  15.  pr.  1.) 
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One  important  use  of  the  power  of  sub.stitution  was  that  whicli  j-eg-ardod 
co-heirs.  Three  instances  are  given  which  show  the  benefits  of  sub.stitution  to 
co-heirs.  1.  Their  position,  if  substituted  to  each  other,  was  better  than  their 
position  under  the  law  of  accrual,  ^us  accrescendi.  For  though  the  share  of  an  in- 
stituted heir  who  did  not  take  it  j^assed  to  co-heirs  by  the  i-ig-ht  of  afjcnaal,  the  effect 
was  not  the  same  as  in  case  of  substitution,  for  those  substituted  hsul  a  liberty  of 
choice  as  to  taking-  this  vacant  share,  whereas  they  must  take  what  acci-ued  to  them. 

2.  The  sui'viving-  sul)stituted  co-heirs  might  i^ossibly  get  more  in  the  case  of 
one  of  their  number  dying,  for  one  co-heir  might  die  after  enteiing  on  his  own 
share  of  the  inheritance,  but  before  the  share  of  a  co-heii*  subsequently  i-enouncing 
was  offered  him.  If  there  was  no  substitution,  the  heii-s  of  this  co-heir  would  take 
by  accrual  the  vacant  share  ;  but  the  benefit  of  substitution  was  personal.  If  the 
co-heir  did  not  live  to  take  the  vacant  share,  it  did  not  go  to  his  heirs,  but  went  to 
the  surviving  co-heirs,  who  thus  had  the  advantage  of  excluding  his  heirs. 

3.  Under  the  lex  Julia  et  Papia  some  persons  might  take  what  was  given 
them  as  co-heirs,  who  could  not  take  cadiica.  Substitution  might  be  beneticial  to 
them,  and  they  took  as  substituted  heirs  what  they  were  disqualified  from  claim- 
ing as  cacluca.  (1,  note.) 

Unless  the  testator  otherwise  provided,  substituted  co-heirs,  if  instituted  with 
unequal  shaj-es,  took  the  same  unequal  shares  of  what  they  got  by  substitution. 
(Tit.  15.  pr.)  If  one  of  two  co-heirs  is  substituted  to  the  other,  and  a  third  person 
is  substituted  to  the  substituted  co-heii-,  the  third  pei-son  is  taken  to  be  substituted 
also  to  the  other  co-heir,  and,  if  both  co-heirs  die,  takes  the  shares  of  both, 
although  the  co-heir  to  whom  he  was  expressly  substituted,  died  first  (3.)  If  a 
testator  substituted  an  heir  to  an  instituted  heir,  who,  really  a  slave,  was  thought 
by  the  testator  to  be  free,  the  master  of  the  instituted  slave  and  the  substituted 
heir  were  permitted,  by  a  kind  of  rough  equity,  each  to  take  half.  (4.) 

fSulstit'utio  'p%'piilaris . — Custom  had  also  sanctioned  what  was  termed  pupil- 
laris  sub.stitutio.  A  testator  might,  but  only  as  a  part  of  his  own  testament  (Tit. 
16.  5),  substitute  to  each  or  to  any  of  his  children  in  his  power  at  the  time  of  making 
the  testament  and  at  his  death  (inchiding  posthumous  children),  (4)  if  they  became 
heirs,  but  died  under  the  legal  age  of  puberty,  or  any  pi-evious  date  fixed  by  the 
testator  (8) ;  and  a  person  substituted  (whether  specially  named,  or  generally,  as 
whoever  might  be  the  heir  of  the  testator)  (7)  to  such  a  child,  was  considered  to  be 
substituted  both  by  vulgans  sribstiUdio,  so  that  he  took  if  the  child  never  lived  to 
take  the  inheritance,  and  by  jyupiUaris  siibstitutio,  so  that  he  took  if  the  child 
lived  to  take  the  inheritance  but  died  under  puberty.  (Tit,  16.  pr.)  A  substitu- 
tion (qitasi-pupillarls),  framed  on  the  model  of  the  puj^iUaris,  permitted  any 
ascendant  to  substitute  to  persons  of  puberty  deprived  of  reason  any  one  of  the 
descendants,  or,  if  there  were  none,  one  of  the  bi-others  of  the  insane.  (1.)  By 
pxtpillaris  suhstitutio  the  one  testament  of  the  father  operated  on  two  inheritances, 
and  the  substituted  heir  took  all  the  inheritance  of  the  son,  and  not  only  that 
which  came  fi-om  the  father.  (2.)  The  father  might,  if  he  thought  proper,  substi- 
tute, but  not  let  the  name  of  the  substituted  heir  be  kno%vn,  unless  the  son  died 
within  the  age  of  puberty,  so  as  to  guard  against  the  substituted  heii-  having  an 
intei-est  in  the  death  of  the  child.  (3.)  Fathers  might  substitute  to  disinherited 
children,  but  not  to  emancipated,  as  they  wei-e  no  longer  in  the  testator's  power, 
and  the  patria potestas  was  the  basis  of  the  custom.  (4,  note.)  If  the  impuhes  was 
arrogated  the  substitution  was  at  an  end,  but  the  ai-i-ogator  was  obliged  to  imder- 
take,  in  case  the  child  dieil  hiipiibe.'i,  to  give  up  to  the  substituted  heir  all  he  would 
have  taken  if  the  substitution  had  remained  in  force.   (4.) 
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As  the  basis  of  the  custom  was  the  patina  pote^tas,  a  father  could  not  substi- 
tute to  a  strang-er  or  to  a  son  above  the  age  of  puberty.  All  he  could  do  %vas  to 
impose  a  fideicomimssum  on  the  person  instituted,  binding  him,  if  he  died  ■s^^thiu 
a  certain  time,  to  give  back  that  which  came  to  him  from  the  testator  to  the  person 
whom  the  testator  wished  in  that  case  to  benefit.  (9.) 

4.  Causes  that  made  a  Testament  invalid. — A  testament  legally  made  re- 
mained valid  until  revoked  (ruptuvi),  or  rendered  inetfectual  (imtum).     Tit.  17.  pi'. ) 

Testamentum  ruptima. — A  testament  was  revoked  (ruptuvi),  1,  by  the  subse- 
quent arrogation  or  (if  the  testator  was  an  ascendant)  adoption  of  a  suus  heres, 
unless  the  new  suus  Tieres  had  been  instituted  by  anticipation.  (1.)  2.  By  the 
testator  subsequently  making  another  testament  validly  made  (2),  or  made  in  any 
way  under  which  thei-e  could  have  been  an  heir.  If  the  heir  undei*  the  second 
testament  could  take  ab  intestato,  the  second  testament,  although  not  made  wth 
sufficient  formalities,  revoked  the  first,  and  was  treated  as  an  expression  of  the 
testator's  wishes  binding  on  the  Tieres  ah  intestato.  3.  The  testament  was  also 
revoked  by  the  testatoi"  tearing  or  defacing  it,  or  if  it  had  been  made  ten  yeai-s 
when  the  testator  died,  by  the  testator  having  befoi'e  witnesses,  or  by  a  deed, 
signified  his  wish  that  it  should  not  remain  in  force.  (2,  note.)  If  the  heir  in  the 
second  testament  was  instituted  for  certain  things  onlj',  and  it  was  declared  that 
the  first  testament  should  be  valid,  the  first  testament  was  revoked,  but  the  heir 
in  the  second  had  to  content  himself  with  the  things  so  given  him,  or  with  a  fourth 
of  the  inheritance,  as  would  be  most  favorable,  and  had  to  restore  the  rest  of  the 
inheiitance  to  the  heirs  instituted  in  the  firet  testament.   (3,  note.) 

Testamentuvi  irritum. — A  testament  was  i-endered  ineffectual  {irriiiim)  by  the 
testator  subsequently  undergoing  a  capitis  deminutio.  But  if  the  testator  had 
reverted  to  his  foi'mer  position,  and  had  been  a  citizen  and  sui  juris  at  the  time  of 
his  death,  then  the  pi-getor  would  give  the  heir  instituted  in  his  testament  tononom 
possessio  seeimdiiiii  tabulas,  a  distinct  expi-ession  of  the  testator's  wish  to  that  effect 
being,  however,  i-equired  in  case  a  testator  who  was  arrogated  after  making  the 
testament  had  been  subsequently  emancipated.  (6,  note.)  The  emperors,  after 
Pertinax,  would  not  accept  an  inheritance  when  they  were  instituted  on  account  of 
a  suit,  or  to  ciu-e  the  informality  of  an  infoi-mal  testament,  or  if  instituted  by  word 
of  mouth.  (8.) 

4.  b.  Querela  inofficiositestamenti. — Under  the  general  head  of  the  invalidity 
of  testaments  we  have  to  notice  the  special  case  when  a  testament  would  be  attacked 
as  inofficiosmn.  There  were  certain  persons  who  might  bi-ing  an  action  called  the 
querela  inofficiosi  testamenti  before  the  centumviri,  to  have  the  testament^  set 
aside,  although  it  was  formally  perfect.  The  ground  of  the  action  was  that  the 
testator  had  not  done  his  duty  by  them  in  his  testament,  and  that  he  had  cast  a 
slur  on  their  good  fame  by  unjustly  excluding  them  from  sharing  the  inheritance, 
and,  if  this  was  made  out,  the  inheritance  was  set  aside  under  the  fiction  that  the 
testator  could  not  have  been  of  sound  mind  when  he  made  his  testament.     (Tit. 

IS,  pi-.) 

On  the  ground  of  being  unjustly  disinherited  or  omitted,  children,  including 
posthumous  children  and  children  adopted  by  an  ascendant  (2),  might  attack  the 
testaments  of  fathers  or  grandfathers  in  whose  power  they  were.     (Tit.  8,  pr.) 

On  the  ground  of  being  imjustly  omitted,  children  might  attack  the  testament 
of  their  mother,  and  grandchildi-en  those  of  their  maternal  grandfathei'.  (Tit.  18, 
pr.  1.) 

Parents  might,  if  omitted,  attack  the  testaments  of  their  children  ;  and  if 
infamous   pei-sons  were   preferred   to  them,  brothers  and  sisters  of  the  testator 
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nijg'ht  attack  the  testament,  and  this  liberty,  which  oi-i^nnally  was  g-iven  only  if  the 
tie  of  agnation  continued,  was  extended  by  Justinian  to  bi-othera  and  sistei-a,  if  th<j 
tie  of  agnation  had  ceas^ed,  and  even  to  brothers  and  sistei-s  of  the  half  blood  on 
either  side.  (1,  note.)  No  inoi-e  distant  relation  could  bi-iug  the  action,  nor  could 
any  one  bring  it,  unless  as  a  last  i-esource,  and  if  ho  could  not  get  anything  any 
other  way.  An  arrogated  pupil,  for  example,  disinherited  by  the  arrogatoi-,  \\w\ 
the  quarta  Anto7vina,  and  so  could  not  bring  the  querela  da  iuujjicioao. 

Portlo  legitima. — No  one,  if  anything  whatever  was  left  to  him  by  the  testa- 
ment, could  attack  it  as  inojjiciosmti.  But  he  had  a  i-ight  to  bring  the  actio  in 
8up2>lementum  lec/itimce,  to  have  that  which  was  left  to  him  made  up,  if  Vjelow,  to 
the  fouj-th  pai't  of  that  which  he  would  have  taken  ab  intestato.  Before  Justinian, 
if  the  gift  to  him  had  not  reached  the  amount  of  this  fourth,  he  could  attack  the 
testament,  unless  the  testator  had  directed  that  the  deficiency  should  be  made  up 
to  him.  Justinian  directed  the  fourth  to  be  made  up  without  the  direction  on  the 
part  of  the  testator.  (3.) 

If  a  person  received  the  fourth  part  in  any  way  under  the  testament,  as  heir, 
legatee,  or  Jidelcovimissarius,  or  by  a  donatio  onartis  causa,  or  had  received  it  by  a 
donatio  inter  vivos,  expressly  as  this  fourth,  or  for  the  purchase  of  military  rank, 
or  had  received  it  from  a  parent,  as  part  of  a  clos  or  donatio  ante  nuptlas,  \\\\^ 
person  could  not  attack  as  inofficiosuin  the  testament  of  the  person  from  whom  the 
part  was  thus  received.  (6,  note.) 

If  there  were  several  persons  entitled  to  bring  the  action,  each  was  to  have 
the  fourth  of  what  he  would  have  taken  ab  intestato.  (G.) 

Extinction  of  the  action. — The  j-ight  to  bring  the  actio  de  inofficioso  was 
extinguished,  1.  By  the  person  entitled  to  the  quarta  legitima  having  died  without 
having  manifested  an  intention  to  dispute  the  testament ;  if  he  had  done  so,  the 
action  passed  to  his  heirs.  2.  If  he  had  allowed  five  years  to  elapse  without 
bringing  the  action.  3.  By  acquiescing  directly  or  indirectly  in  the  testament 
(6,  note) :  but  a  tutor  who  had  acquiesced  in  the  testament  on  behalf  of  his  pupil 
might  still  attack  the  testament  on  his  own  account  (4),  just  as  if  he  had  attacked 
the  testament  on  behalf  of  the  pupil  unsuccessfully,  he  did  not  lose  to  the  fisciui 
what  was  given  to  himself,  this  being  the  usual  penalty  of  unsuccessful  attack.  (5.) 

/System  of  the  Novels. — Justinian  in  the  Novels  introduced  a  new  system. 
(Tit.  17.  6,  note.) 

1.  The  ■portio  legitima  was  fixed  in  a  new  way.  If  the  number  of  those  who 
could  claim  it  was  four  oi-  a  less  number,  then  they  were  all  together  entitled  to 
one-third  of  the  testator's  whole  inheritance,  which  third  they  shared  between 
them. 

2.  Those  entitled  to  receive  a  poHio  legitima  must  be  instituted  as  heirs,  and 
it  was  not  enough  to  prevent  the  testament  being  attacked  as  inoffidosum,  that 
they  got  their  portions  in  some  other  way  than  as  heirs. 

3.  If  the  testament  was  set  aside  as  to  the  heirs,  it  still  remained  in  foi'ce  for 
all  else,  for  trusts,  legacies,  and  so  forth. 

4.  The  causes  of  just  disinherison  were  enumerated,  and  on  a  specified  one  of 
these  the  testator  must  exjiress  himself  to  be  acting. 

II,  Legal  Position  of  those  taking  under  a  Testament. 

This  is  the  second  head  of  testamentary  law,  the  legal  position  of  the  testator 
having  been  the  first.  Those  taking  under  a  testament  were,  1,  Heij-s  ;  2,  Legatees  ; 
3,  Fideicomviissani. 
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I.  Hbies.— Heirs  are  of  three  kinds  :  (1)  Necessttri'i;  (2)  Sni  et  necessarii;  and 
(3)  ExtraneL  (Tit.  19.  pr.) 

Heredes  NecessaHi. — The  Tieres  necessarius  was  a  slave  instituted  by  his  master. 
He  became  at  once  free  on  the  death  of  the  testator,  and  he  had  no  option  as  to 
taking  the  inheritance.  He  was  obliged  to  take  it  {necessarius),  and  the  object 
of  the  institution  was  that  the  testator  might  be  sure  of  having  a  testamentary  hei:,-, 
sti  that  if  the  testator  was  insolvent,  his  goods  might  be  sold,  not  as  his,  but  as 
those  of  the  heir,  and  thus  the  testator's  memory  be  saved  the  disgrace  of  such  a 
sale.  (Tit.  19.  1.) 

The  Tieres  necessarius  might  claim  the  heneficium  separattonis,  that  is,  to  have 
his  property  acquired  after  the  death  of  the  testatoi-,  or  anything  due  to  him  from 
the  testator,  kept  distinct  from  the  property  of  the  testator,  and  free  from  claims 
against  the  testator's  inheritance.  (1,  note.) 

Sui  Heredes. — Sid  et  necessarii  heredes  are  the  descendants  of  the  testator,  in 
his  power  at  the  time  of  his  death,  and  not  having  anyone  j:)  receding  them  in 
whose  power  they  became  by  the  death  of  the  testator,  as  would  be  the  case  with 
the  testatoi''s  grandson  who  had  a  living  father.  (2.) 

iSui  heredes  were  so  called  because  they  were,  even  in  the  lifetime  of  the  patei'- 
familias,  looked  on  as  in  a  manner  partners  in  the  inheritance.  They  were,  so  to 
speak,  heirs  to  their  own  inheritance  ;  and  the  inheritance  came  to  them  without 
their  entering  on  it,  or  wishing  to  have  it,  or  proving  that  it  came  to  them.  They 
were,  in  the  old  civil  law,  obliged  to  take  the  inheritance,  but  the  praetor  gave 
them  the  beneficium  absUnendi, — that  is,  allowed  them  to  abstain  if  they  pleased — 
and  unless  they  mixed  themselves  up  with  the  inheritance,  the  jirsetor  inferred 
froTn  their  holding  aloof  that  they  wished  to  abstain,  and  then,  if  the  goods  were 
sold,  they  were  sold  in  the  name  of  the  testator,  and  no  actions  could  be  brought 
against  the  suus  Jieres  as  heir,  although,  if  he  pleased,  he  might  afterwards  alter 
his  mind  and  accept  the  inheritance.  (2,  note.) 

Extranei  Heredes. — Heirs  not  subject  to  the  power  of  the  testator,  are  termed 
stranger  heirs,  extranei  heredes.  Children  not  within  his  power  if  instituted,  chil- 
dren instituted  by  the  mother,  slaves  instituted  and  subsequently  manumitted, 
are  extranei.  (3.)  These  heirs  were  required  to  have  the  testamenti  f actio  (in  the 
sense,  not  of  being  able  to  make  a  testament,  but  of  being  able  to  take  under  a 
testament)  at  three  e]pochs,  (a)  the  making  of  the  testament ;  (?;)  the  death  of  the 
testator;  (c)  the  entering  of  the  heir  on  the  inheritance.  (4.)  If  his  capacity  was 
lost  and  regained  between  the  first  two  of  these  epochs,  the  heir  could  enter  on 
the  inheritance,  but  not  so  if  the  loss  and  regaining  took  place  between  the  second 
and  third  epochs.  (4,  note.)  The  extraneus  heres  was  at  liberty  to  accept  or  re- 
nounce the  inheritance. 

Entering  on  the  Inheritance.  Cretio. — How  did  the  heir  accept  it  1  First,  there 
was  a  method  of  instituting,  obsolete  by  the  time  of  Justinian,  in  which  there  was 
a  cretio  or  direction  to  the  heir,  to  make  up  his  mind  in  a  given  delay,  either  from 
the  time  he  knew  of  his  rights,  cretio  vulgaris,  or  from  the  time  his  rights  accrued 
to  him,  cretio  continua.  The  heir,  within  the  delay  fixed,  could  alter  his  mind. 
If  he  accepted,  he  announced  his  acceptance  in  a  solemn  form.  (7,  note.) 

Ordinarily  the  heir  entered  upon  the  inheritance  either  by  doing  some  act  as 
heir  {'pro  herede  gerere)  or  by  the  mere  expression  of  his  willingness  to  be  heir.  (7.) 
The  heir,  in  acting  as  heir,  must  know  that  he  is  heir,  and  that  the  testator  is 
dead.  (7.) 

There  was  no  fixed  time  in  which  the  heir  must  make  his  decision  ;  but  the 
prtetor  would,  on  apphcation,  fix  the  time,  allowing  not  less  than  one  hundred 
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daj-p,  and  Justinian  extended  this  to  nine  months,  oi-,  1»y  imiif-rial  favor,  a  year. 
If  the  heir  did  not  decide  within  the  time,  he  was,  in  an  action  en  the  pai-t  of  the 
heredes  ab  'mtentato,  talicn  to  have  rejected,  and,  in  an  action  on  the  jjart  of  credi- 
tors, to  have  accepted,  the  inheritance.   (5,  note.) 

A  person  could  not  enter  for  another,  nor  on  part  of  an  inhentance,  nor  con- 
ditionally ;  if  he  entered  he  succeeded  to  the  persona  of  the  deceased.  (7,  note.) 

If  the  extraneus  hares  wished  to  renounce,  he  mig-ht  do  so  by  the  mere  expres- 
sion of  his  unwilling-ness  to  accejit.  (7.) 

If  he  accepted,  he  could,  if  under  twenty-five  years,  be  relieved  from  his  posi- 
tion, if  a  disadvantageous  one,  by  the  pr*toi'  giving  a  restitutio  in  integrum,.  (5.) 
If  he  was  over  twenty-tive,  he  could  not  be  relieved,  and  must  abide  by  all  the 
consequences  of  accepting  the  inheritance,  including  the  liability  to  pay  the  debts 
of  the  testator ;  but  on  a  very  special  occasion,  Hadiian  relaxed  this  mle,  and 
Gordian  oi-dered  that  it  should  never  be  enforced  against  soldiers.  (6.)  Justinian 
introduced  a  new  system  by  which  the  heirs  might  enter  on  the  inheritance  of 
even  an  insolvent  testator  without  risk.  The  heir  might  claim  to  have  an  inventoiy 
made  {heneficium  inventarii)  of  the  inheritance,  this  inventory  to  be  begun  within 
thirty,  and  finished  within  ninety,  days  of  the  time  when  he  became  acquainted 
with  his  rights,  and  made  in  the  presence  of  a  notary,  or  three  witnesses.  Out  of 
the  property  specified  in  the  inventory  he  had  to  pay  the  creditors,  paying  him- 
self anything  that  might  be  due  to  him.  If  the  property  was  more  than  sufficient 
he  took  the  surplus.     If  insufficient,  his  own  estate  was  in  no  way  liable.  (6.) 

II.  Legatees. — Although  legacies  constitute  a  title  to  particular  things,  not 
to  groups  of  things,  it  is  convenient  to  treat  of  legacies  while  treating  of  testaments. 
(Tit.  20.  pr.)  A  legacy  is  a  gift  left  by  a  deceased  person  (1),  and  the  subject  of 
legacies  may  be  treated  under  six  heads. 

1.  General  Notions  as  to  Legacies  and  their  Forms.  {A)  Form^. — In  the  old 
law  there  were  four  modes  of  giving  legacies  :  {a)  per  viiidicationem,  when  the  testa- 
tor gave  {Stidmin  do,  lego),  the  Quiritary  ownership  of  the  thing  given ;  {h)  ler 
damnationem,  when  the  testator  bound  the  heir,  heres  oneus  damnas  esto,  to  give  a 
thing  to  the  legatee,  who  could  compel  him  by  a  personal  action  to  give  it ;  (c) 
sinendi  modo,  when  the  testator  ordered  the  heir  to  allow  the  legatee  to  take  the 
thing  given,  the  legatee  having  a  personal  action  to  make  the  heir  give  the  oppor- 
tunity of  taking  it ;  and  (d)  per  prceceptionem,  a  form  strictly  applicable  to  the 
heir,  who  was  thus  allowed  to  take  something  as  a  legacy  before  receiving  his 
share  of  the  inheritance.  The  senatus-considtuin  Neronianma  provided  that 
every  form  of  legacy  should  be  treated  as  equal  to  that  per  damnationem,  which 
was  the  most  favorable  to  the  legatee,  as  anything  could  be  given  by  it.  Justinian 
enacted  that  all  legacies  should  be  of  the  same  nature,  and  might  be  enforced  by 
every  kind  of  appropriate  action.  (2,  note.) 

Justinian  assimilated  fideicommissa  to  legacies,  except  that  a  slave  was  the 
lihertus  of  the  testator  of  the  fldeicommissarius,  according  as  he  received  his 
liberty  by  a  legacy  or  a  fiddcotnmissum.  (3.) 

{£)  Co-legatees. — The  same  thing  might  be  left  to  more  than  one  legatee.  It 
might  be  left  conjunctim,  or,  in  other  language,  re  et  vei-bis,  as,  I  give  my  slave 
to  A  and  B ;  or  disjunctim,  or,  in  other  language,  re,  as,  I  give  my  slave  to  A,  I 
give  the  same  slave  to  B ;  or  verbis,  when  the  co-legacy  was  only  nominal,  a.s,  J 
give  my  slave  to  A  and  B  in  equal  shares.  Under  the  old  law  the  effect  of  co- 
legacies  differed  according  to  the  formula  employed.  Each  under  per  vindicatio- 
nem  or  j)cr  prCBceptionem  could  demand  the  whole  thing,  and  then  had  to  di\nde 
it,  but  under  per  damnationem  the  heir  had  to  give  the  thing  to  one,  and  also  its 
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value  to  another;  under  sinendi  modo,  having  given  the  thing  to  one  he  was  free 
as  to  the  other.  There  was  originally  no  accrual  of  legacies.  But  the  lex  Papia 
PoppCBa  introduced  a  new  system,  disqualifying  ccelibes  from  taking  at  all,  and 
orbi  from  taking  more  than  half,  and  giving  the  legacies  thus  lapsed  (eadioca),  and 
also  all  other  legacies  lapsed  under  the  genei-al  law  {in  causa  caduci),  to  those 
mentioned  in  the  testament  in  the  following  order,  if  they  were  patres :  —  (a) 
co-legatees,  (b)  heirs,  (c)  other  legatees,  and  in  default  to  the  public  treasury 
{(Srarium).  Ascendants  or  descendants  to  the  third  degree  were  exempted  fi-om 
the  eflect  of  the  lex  Papia.  Caracalla  gave  all  caduca  to  the  fiscus  ;  Constantine 
abolished  the  law  of  incapacity  arising  fi-om  celibacy;  and  Justinian  did  away 
with  the  lex  Papia  altogethei*.  Any  legacies  passing  carried  with  them  burdens, 
and  it  was  optional  to  accept  them.  Justinian  gave  i-ights  of  taking  by  accrual 
to  every  co-legatee,  excluding  those  joined  verbis,  who  were  really  not  co-legatees, 
with  this  difference,  that  if  the  co-legacies  were  given  re,  the  accrual  was  obli- 
gatory, but  the  burdens  of  the  legacy  did  not  pass.  If  re  et  verbis,  the  accrual 
was  voluntary,  but  the  burdens  did  pass.  (8.) 

(C)  Time  of  Vesting. — ^The  rights  of  a  legatee  were  vested  {dies  cedit)  at  the 
date  of  the  testator's  death,  or,  under  the  lex  Papia,  at  the  day  of  the  opening 
of  the  testament.  The  time  when  the  thing  was  to  be  demanded  {dies  venit)  was 
the  time  of  the  heir's  entering  on  the  inheritance.  The  legatee  took  the  thing, 
and  his  heirs,  if  he  subsequently  died,  represented  him  in  taking  the  thing  as  it 
was  at  the  time  of  the  dies  cedit,  excepting  in  the  case  of  a  gift  of  liberty  to  a 
slave  or  a  gift  of  a  personal  servitude,  when  the  dies  cedit  dated  from  entering 
on  the  inheritance.   (20,  note.) 

2.  What  could  be  given  by  way  of  Legacy. — The  testator  might  give  not  only 
his  property,  or  that  of  his  heir,  but  a  thing  belonging  to  another,  provided  it 
was  not  a  thing  extra  commercium,  and  pi-ovided  that  the  legatee,  on  whom  the 
burden  of  proof  lay,  could  show  that  the  testator  knew  that  this  thing  belonged 
to  another.  The  neir,  if  he  could  not  purchase  the  thing,  had  to  give  the 
legatee  its  value.  So  the  heir  was  obliged  to  redeem,  unless  the  testator  expressly 
said  the  legatee  was  to  i-edeem,  a  thing  which  the  testator  gave  as  a  legacy 
Icnowing  it  to  be  pledge.  (5.)  If  the  legatee  had,  before  claiming  under  the  testa- 
ment, already  got  the  thing  given  him  as  a  legacy,  he  could  claim  the  value  if  he 
had  bought  it,  but  not  if  he  had  taken  it  by  a  causa  hicrativa,  e.g.  gift,  imless 
he  had  taken  it  thi-ough  a  slave  oi-  descendant  in  his  power.  If  he  had  received 
only  the  value  of  the  thing,  not  the  thing,  under  one  testament  by  a  causa  lucra- 
tiva,  he  still  could  claim  the  thing  under  the  testament  of  a  different  person.  (6.)' 
Future  things  may  be  given  by  way  of  legacy.  (7.)  A  legatee  might  claim  land 
given  him  by  legacy,  although  he  had  already  had  the  usufruct,  for  this  was 
treated  as  taking  the  thing  -with  a  servitude  on  it.  (9.)  A  thing  belonging  to  the 
legatee  when  the  testament  was  made  could  not  be  given  to  him  as  a  legacy, 
even  if  he  had  afterwards  parted  with  it ;  such  a  case  fell  under  what  was  termed 
the  regula-  Catoniana,  the  rule  that  a  legacy  invalid  when  the  testament  was  made 
remained  always  invalid.  (10.)  If  the  testator  gave  what  he  thought  belonged  to 
himself,  although  it  belonged  to  another,  the  gift  was  valid,  and  so  it  was  if  he 
gave  what  he  thought  belonged,  but  did  not  really  belong,  to  the  legatee.  (11.) 
The  legatee  was  entitled  to  a  thing  alienated  by  the  testator,  and  to  have  redeemed 
a  thing  pledged  by  the  testator,  after  the  testament  was  made.  (12.) 

A  legacy  to  a  debtor  of  what  was  due  to  the  testator  was  valid,  and  the  heir 
could  not  recover  fi-om  the  legatee,  and  might  be  made  to  release  him,  and  the 
debtor  might  also,  bj-  a  legacy,  have  the  time  of  payment  deferred.  (13.)     But  a 
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leg-acy  to  a  creditor  of  what  the  testator  owed  him  was  invalid,  as  it  gave  tlie 
creditor  nothing-  unless  the  testator  j^ave  absolutely,  or  at  once,  what  was  jjrevi- 
ously  due  conditionally,  or  after  a  time.  (14.)  A  husband  might  give  to  his  wife 
her  dns  as  a  legacy,  for  the  legacy  gave  her  a  more  speedy  way  of  I'ecovei-ing  the 
dos ;  if  he  gave  her  dos,  and  he  had  not  received  it,  the  legacy  was  void  ;  but 
if  he  gave  her,  by  legacy,  a  definite  sum  or  thing,  describing  it  wrongly  as  having 
been  brought  by  her  as  part  of  the  dos,  or  as  mentioned  in  the  instrumentmn 
dotis,  this  description  was  taken  as  sui"plusage,  and  she  could  take  the  legax^y.  (15.) 
Things  incorporeal  as  well  as  corporeal  might  be  given  by  way  of  legacy. 
Thus  the  testator  might  give  a  debt  due  to  him,  unless  he  had  exacted  payment 
in  his  lifetime,  and  the  heir  would  have  to  sue  for  the  benefit  of  the  legatee  ;  or 
he  might  order  the  heir  to  rebuild  a  house  for  the  legatee,  or  release  him  fi-oni 
debt.  (21.)  If  he  gave  a  slave  or  anything  else  generally,  the  legatee  had  the 
choice  among  the  things  of  this  description  belonging  to  the  testator.  (23. )  Under 
Justinian,  this  right  of  choice,  which  had  previously  been  personal  to  the  legatee, 
went  to  his  heirs,  if  the  legatee  died  after  his  rights  had  accrued ;  and  if  thei-e 
were  more  than  one  legatee  to  whom  the  right  of  choice  belonged,  they  must  decide 
by  lot  which  was  to  make  the  choice  if  they  could  not  otherwise  agree.  (23.)  Un- 
less a  distinct  legacy  of  choice  was  given,  the  legatee  could  not  choose  the  best  of 
the  kind.  (22,  note.)  A  legatee  might  have  a  share  of  the  inheritance  given  him 
{legatarms  partiarius),  and  not  a  specific  thing,  but  still  he  remained  in  the  posi- 
tion of  a  legatee  as  towards  the  heir.   (23,  note.) 

3.  To  tohom  might  legacies  he  given .? — To  those  with  whom  the  testator  had  tes- 
tamenti  f actio  ;  deportati,  peregrini,  Latini,  Juniani,  unless  they  became  citizens 
within  a  fixed  delay,  women  under  the  lex  Voconia,  the  unmari-ied  or  child-less  (to 
the  extent  above  mentioned,  p.  535)  under  the  lex  Papia,  and  heretics  under  the 
Christian  emperors,  were  excluded.  (24.)  A  legacy  under  the  old  law  could  not 
be  given  to  an  uncertain  person,  as  e.  g.  to  the  man  who  might  many  the  testator's 
daughter,  unless  it  was  to  an  uncertain  member  of  a  cei-tain  class,  as  that  one  of  the 
testator's  cognati  who  might  marry  the  testator's  daughtei- ;  nor,  as  being  an  un- 
certain person  to  a  posthumous  stranger.  Justinian  made  all  the  legacies  to  Uncer- 
tain persons  valid,  and  permitted  a  posthumous  stranger  to  be  instituted  heir  (25) ; 
and  even  previously  to  Justinian  a  legacy  paid  to  an  iincei-tain  pei"son  was  not  to 
be  refunded.  (25,  26,  27.)  A  legacy  to  the  slave  of  an  heir,  unless  given  condi- 
tionally, was  invalid  ;  but  not  so  a  legacy  to  the  master  of  a  slave  instituted  heir, 
for  he  might  not  be  the  master  at  the  time  when  the  slave  entered  on  the  inherit- 
ance. (32,  33.) 

4.  Rules  as  to  the  position,  tertns  and  constructio?b  of  legacies. — A  mistake  in 
the  name  of  the  person  benfited  does  not  invalidate  a  legacy,  or  the  institution  of 
an  heir,  pi'ovided  it  is  certain  who  is  meant ;  nor  is  a  legacy  rendered  invalid  by 
either  a  falsa  demonstratio,  as  if  the  testator  gives  '  Stichus  my  boi-n  slave ' 
(Stichus  passes  though  not  the  born  slave  of  the  testator),  or  by  a  falsa  causa  or 
reason  assigned  wrongly,  as  *I  give  to  Titius,  because  he  took  care  of  my  aflaii-s.' 
The  legacy  is  valid  whether  or  not,  in  fact,  Titius  did  take  such  care  ;  but  if  the 
legacy  was  conditional,  as  '  I  give  to  Titius,  if  he  has  taken  care,'  then,  of  course, 
the  condition  must  have  been  fulfilled  for  the  legacy  to  be  valid.  (29,  30,  31.) 

Justinian  made  it  immaterial  where  in  the  testament  a  legacy  was  placed. 
Previously,  if  it  was  placed  before  the  institution  of  the  heir,  it  was  invalid  (20.  34), 
and  he  made  legacies  valid  which  were  to  take  effect  after  the  death  of  the  heir  or 
legatee  ;  whereas  such  gifts,  except  as  fideicommissa,  had  previously  been  invalid, 
as  even  had  legacies  given  to  take  efiect  the  tiay  before  the  death  of  the  heir  or 
40 
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le»-atee.  (35.)  Justinian  also  made  valid  gifts  by  way  of  legacy,  or  institution  of 
heirs  (and  revocation  and  transfers  of  such  legacies)  made  pcencB  nomine,  that  is, 
when  something  given  to  one  of  the  persons  benefited  was  to  be  given  to  another  if 
the  person  originally  benefited  did  or  did  not  do  something,  such  dealings  with 
heirships  or  legacies  having  been  previously  considered  invalid,  even  though  the 
penalty  was  given  to  the  emperor  or  a  soldier,  as  intended  to  punish  one  man 
rather  than  to  benefit  another.   (36.) 

5.  Loss,  diminution,  or  inei'ease  of  things  given  by  loay  of  legacies. — The  loss 
of  a  thing  given  as  a  legacy  falls  on  the  legatee,  unless  the  loss  has  been  caused, 
however  innocently,  by  the  heir,  on  whom  the  loss  then  falls.  (16.)  If  a  female 
slave  is  given  with  her  offspring,  the  legatee  takes  the  offspring  though  the  mother 
may  be  dead,  and  so  he  takes  the  vicarial  slaves  under  a  legacy  of  ordinary  and 
vicarial  slaves,  though  the  ordinary  slaves  may  have  all  died.  But  under  a  legacy 
of  a  slave,  with  his  peculium,  or  of  land  with  its  instruments  of  use  or  ornament, 
the  legatee,  if  he  cannot  take  the  slave  or  the  land,  cannot  take  the  peculium  or  the 
instruments.  (17.)  Under  a  legacy  of  a  flock  of  sheep  the  flock  will  pass,  though 
reduced  to  one  sheep  or  increased  by  young.  Under  a  legacy  of  a  house,  marble 
or  pillars  subsequently  added  by  the  testator  will  pass.  (18,  19.)  But  as  to  the 
gift  of  a  peculium,  there  is  this  distinction  to  be  made  : — If  the  gift  was  to  a  stran- 
ger, the  amount  of  the  peculium  that  passed  was  the  amount  at  the  death  of  the 
testator,  with  any  increase  arising  out  of  the  things  contained  in  the  peculium  ;  but 
if  the  gift  was  to  the  slave  himself,  the  slave  had  no  right  until  the  heir  entered 
and  was  able  to  free  him,  and  so  for  him  the  amount  of  the  peculium  was  the 
amount  when  the  heir  entered.  A  gift  by  legacy  to  a  slave  of  his  'peculium  must 
be  express,  although  if  a  man  in  his  lifetime  freed  a  slave  the  slave  kept  his  pecu- 
lium, unless  the  emancipator  demanded  it.   (20.) 

6.  Ademption  and  transfer'  of  legacies. — Legacies  may  be  revoked  by  using 
directly  contrary  words,  'whereas  I  gave  I  do  not  give,'  or  by  any  other  words, 
or  even  by  the  naked  wish  of  the  testator  becoming  in  any  way  declared,  the  legatee 
being  then  repelled  by  an  exception  of  dolus  malus  if  he  sued  for  the  legacy,  or  by 
some  cause  having  arisen,  e.  g.  an  enmity  having  sprung  up  between  him  and  the 
testator,  which  made  it  clear  the  testator  could  not,  at  the  time  of  his  death,  have 
wished  to  benefit  him.  (Tit.  21.  pr.)  A  legacy  may  also  be  transferred,  as  by  say- 
ing what  I  gave  to  A  I  give  to  B,  and  then  B  would  take  even  if  A  had  died,  and 
A  would  not  take  if  B  had  died.  (1.) 

Lex  Falcidia. — The  wide  testamentary  power  given  by  the  Twelve  Tables 
(xdi  legassit  suce  rei  itajus  esto)  and  practically  used,  so  that  the  inheritance  being 
exhausted  by  legacies,  there  was  no  inducement  to  the  heir  to  enter,  was  restrained 
(a)  by  the  lex  Fiiria,  forbidding  more  than  1,000  asses  to  be  given  as  a  legacy,  but 
inefiectual,  because  any  number  of  legacies  to  that  amount  might  be  given  ;  (b)  by 
the  lex  Voconia,  providing  that  no  legatee  was  to  have  more  than  each  heir  had, 
but  also  ineffectual,  as  the  number  of  legatees  was  not  limited  ;  and,  lastly  (c),  by 
the  lex  Falcidia,  by  which  a  testator  was  restrained  from  giving  away  in  legacies 
more  than  three-fourths  of  the  inheritance.  A  fourth,  the  quarta  Falcidia,  must 
always  remain  to  the  heirs.  (Tit.  22.  pr.  note.) 

If  the  testator  gave  distinct  shares  in  his  inheritance  to  different  heirs,  each 
heir  had  a  right  to  one-fourth  of  his  share,  even  though  the  total  thus  deducted  on 
the  different  shares  exceeded  one-fourth  of  the  whole  inheritance.  (1.) 

In  the  application  of  the  lex  Falcidia  i-egard  was  had  to  the  value  of  the 
estate  at  the  time  of  the  testator's  death.  A  subsequent  increase  did  not  augment,- 
nor  did  a  subsequent  decrease  diminish,  the  am^ui^t  the  legatees  received.      But 
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if  the  estate  subsequently  fell  i-n  value,  so  that  the  heir  would  gpt  nothing  by  entei-- 
ing,  the  legatees  would  have  to  come  to  terms  with  him,  to  induce  him  to  enter.  (2.) 

In  order  to  a^jply  the  lex  Falcidia,  the  testator's  debts,  his  funei-al  expenses, 
and  the  price  of  the  manumission  of  slaves  were  first  deducted,  and  then  the  heir 
took  a  foui'th  of  what  I'emained,  each  legatee  having  a  proportionate  amount  de- 
ducted from  his  legacy  if  the  testator  had  given  more  than  three-fourths  in  legaciees. 
If  he  had  given  more  than  the  value  of  the  whole  inheritance,  no  account  was 
taken  of  the  excess,  and  the  heir  received  a  fourth  of  the  actual  value.  (3.) 

The  lex  Falcidia  did  not  apply  to  military  testaments.  (3,  note.)  The  Novels 
introduced  a  new  system.  The  heir  could  not  claim  a  fourth  unless  he  first  had  an 
inventory  made,  and  he  could  not  I'etain  it  at  all  if  the  testator  foi-bad  its  retention, 
the  legatees  and  other  persons  interested  being  then  permitted,  to  take  under  the 
testament,  although  the  heir  refused  to  enter.  (3,  note.) 

III.  FiDBicoMMissAKii. — Fideicoinmissa,  or  i-equests  to  the  heir  to  do  some- 
thing in  favor  of  some  one  else,  and  any  words  of  request  sufficed.  (Tit.  24.  3), 
were  expressions  of  the  last  wishes  of  the  person  who  made  them,  and  were  dispo- 
sitions of  the  inheritance,  or  of  parts  of  it,  the  position  of  the  person  profiting  by 
them  being  in  the  former  case  analogous  to  that  of  an  heir,  in  the  latter  to  that  of 
a  legatee. 

Either  testamentary  heirs  or  heirs  ab  intestato  might  have  fideic<ymmissa  im- 
posed, on  them,  and  fideicmnmissa  could  be  made  by  testament  or  by  codicils,  or 
orally.  (Tit.  23.  pr.  note.) 

The  person  making  the  fideiccnnmisswm  was  termed  the  fideicommittens,  the 
person  requested  to  perform  it  fiduciarius  and  the  person  to  be  benefited  by  it 
fideicommissarius .  (2,  note.) 

The  object  of  fideicommissa,  when  originally  introduced,  was  to  benefit  persona 
legally  incapable  of  taking  as  heirs  or  legatees.  Augustus  first  gave  them  legal 
validity,  by  desiring  the  consuls  to  interfere  to  see  them  carried  out.  By  degrees 
a  permanent  jurisdiction  was  established  to  maintain  them,  under  a  special  magis- 
trate, the  pi'cetor  fideicommissarhis.  The  proceeding  was  always  extra  ordinem. 
No  action  lay  to  enforce  fideicoinmissa,  but  the  magistrate  interposed  if  he  thought 
it  equitable  to  enforce  them.  (Tit.  23.  pr.  1,  note.) 

When  first  introduced,  fideicommissa  gave  the  maker  of  them  a  very  wide 
range.  He  could  by  them  give  to  pe^^egrini,  to  a  posthumous  stranger,  to  an  un- 
certain pei'son,  to  Latini  Juniani,  and  the  whole  inhei-itance  to  a  woman  prevented 
by  the  lex  Voconia  from  being  instituted  as  heir  ;  and  the  leges  caducaHOB  did  not 
apply.  But  subsequently  this  latitude  was  restricted :  fideicommissa  in  favor  of 
2)eregrini,  posthumous  strangers,  and  uncertain  persons  were  declared  invalid,  and 
the  rules  of  the  lex  Papia  Poppwa  were  made  to  apply  to  them.  A  tutor  could 
not  at  any  time  be  given  by  &  fideicommissum,.  (Tit.  23.  pr.  note.) 

If  a  fideicomirdssum  was  made  by  testament,  the  testament  must  duly  institute 
an  heir,  or  there  would  be  no  one  to  carry  out  the  fideicoDvinisswrn.  Originally  the 
heir  sold  the  inheritance  to  the  fideicommissariiis,  the  former  binding  the  latter, 
by  stipulation,  to  indemnify  him  against  all  claims  in  regard  to  the  inheritance, 
and  the  latter  binding  the  former  to  hand  everything  ovei-  {emptw  et  venditCB  liere- 
ditatis  stipulationes) .  (Tit.  23.  3,  note.) 

The  Senatus-coxsdltum  Trebellianum  protected  the  heir,  by  enacting  that, 
directly  the  heir  gave  up  the  inheritance,  all  the  actions  for  and  against  the  inheri- 
tance should  at  once  pass  to  the  fideicommissariiis  in  the  shape  of  actiones  utiles, 
and  the  heir  be  allowed  to  protect  himself  against  all  actions  by  an  exception  Tcsti- 
cuicB  hereditatis.  (4.) 
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Senatus-consultum  Pbgasiantjm. — But,  though  the  heir  was  thus  protected, 
there  was  no  inducement  to  him  to  enter  on  the  inheritance.  Accordingly  the- 
seiiatiis-comultum  Pegasianum  was  passed,  which  permitted  the  heir  to  retain  a 
fourth  of  the  inheritance  KgaSmi  ficleicommissarii  as  against  legatees.  The^fiei- 
commissanus,  who  had  been  placed  by  the  seimtus-consultum  Trehellianwn  in  the 
position  of 'an  heir,  was  now  placed  in  the  position  of  a  legatee,  or,  to  speak  more 
strictly,  of  a  legataruts  partiarius,  that  is,  of  a  legatee  who  had  a  legacy,  not  of 
a  thing,  but  of  a  share  in  the  inheritance.  "When  legacies  of  a  share  were  given, 
actions  belonging  to  the  inheritance  were  brought  by,  and  against,  the  heir,  but 
the  heir  stipulated  that  the  legatee  should  contribute  to  all  outgoings  in  proportion 
to  his  share,  and  bound  himself  to  pay  what  was  due  to  the  legatee  for  his  share. 
Similar  stipulations  were,  subsequently  to  the  senatus-consnUum  Pegasianum, 
made  between  the  heir  and  the  Jideicommissarius  {stipulationes  partis  et  pro  parte). 
(5.) 

The  se7iatiis-eonsultuin  TrebelUanuvi  was,  however,  still  in  force,  for  it  operated 
(a)  if  the  fideicommissa  did  not  exceed  three-fourths  of  the  inheritance,  and  (b) 
if  the  heir  refused  to  enter  in  spite  of  being  sure  of  his  fourth  under  the  seimtus- 
conMdtum  Pegasianum,  the  jirfetor  made  him  enter,  and  then  all  the  actions  were 
transferred  to,  or  against,  the  fideicommissariiis,  and  he  was  in  the  position  in 
which  he  would  have  been  if  the  heir  had  entered  under  the  senatus-consuUum 
Trehellianum.  (6.) 

Justinian  united  the  two  senatus-consnlta,  retaining  the  name  of  the  senatns- 
coiisultum  Trebelliatium.  The  heir  was  to  retain  his  fourth,  as  under  the  senatiis- 
consultum  Pegasianum ;  but  actions  were  to  be  brought  by,  or  against  the  heir, 
01-  the  fideicmmnissarius,  according  to  their  shares,  as  under  the  senatus-con- 
sultum  Trehellianum,  so  that  the  fideicommissarius  was,  as  to  his  share,  in  loco 
lieredis.  If  the  heir  would  not  enter,  he  was  compelled  to  do  so,  being  protected 
against  all  loss,  as  under  the  se7lat2ts-consult^lm  Pegasianum.  The  heir  could, 
under  Justinian,  but  could  not  previously,  redemand  the  fourth  if  he  had  paid  it 
over.  (7.) 

If  the  heir  had  a  specific  thing  given  him  to  retain,  equal  in  value  to,  or  greater 
in  value  than,  a  foui-th  of  the  inheritance,  he  retained  it  as  if  he  had  had  a  specific 
legacy  of  the  thing,  and  all  actions  as  to  the  whole  inheritance  passed  to,  or  against, 
the  fideicommissarius.  If  the  specific  thing  to  be  retained  by  the  heir  was  less  in 
value  than  a  fourth,  then  the  heir  i-etained  also  enough  to  make  up  the  fourth,  and 
the  actions  for  and  against  passed  to  the  heir,  as  to  the  share  retained  to  make  up 
the  difference.  (9.) 

A  fideicommissanus  might  himself  be  turned  into  a  fiduciariiis,  and  be 
requested  to  give  up  to  another  all,  or  a  part,  of  what  he  received  ;  and  he  was 
not  allowed,  like  the  heir,  to  retain  a  fourth.  (11.) 

Fideicommissa  might  also  be  imposed  by  a  person  about  to  die  on  his  lieredes 
ab  inte.'itat-o  (Tit.  23, 10),  either  by  a  written  or  oral  declaration.  If,  under  Justinian, 
such  an  oral  declaration  was  made  of  his  wishes  to  the  heir,  before  five  witnesses, 
the  proof  was  sufficient.  But  if  it  was  alleged  to  have  been  made  before  less  than 
five  witnesses,  or  before  none  af  all,  the  fideico7nmi.9sarius,  having  pre^'iously 
swora  to  his  own  good  faith,  might  call  on  the  heir  to  deny  on  his  oath,  that  the 
jldeicommlssum  had  been  made,  as  alleged.  (12.) 

FideicommAssa  of  particrilar  things.— A.n  heir  or  a  legatee  might  be  charged 
by  a  fideicommissum  to  give  up  a  particular  thing  specified  by  the  testator  (Tit. 
24,  pr.),  and  even  a  particular  thing  belonging  to  another  person,  the  fiduciarius 
being  thus  obliged,  if  he  could,  to  buy  it  for  the  fideicommissarius,  oi',  if  he  could 
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not  buy  it,  to  give  its  value  to  the  fideicomniissarius.  (Tit.  24.)  Freedom,  too, 
inig-ht  be  given  to  the  slave  of  another  pei-son,  by  a  fideiconviainsuju,  and  if  the 
Jickudarkis  could  not  at  once  purchase  the  freedom  of  the  slave,  he  must  wait  t^) 
see  if  any  oi^iiortunity  of  doing-  so  might  arise.  The  slave  so  enfranchised  was 
the  freethnan  of  the  fideico'ifimissanus,  whereas  slaves  who  received  their  freedom 
directly  by  testament  (and  only  those  who  were  slaves  of  the  testator,  both  at  the 
time  of  his  making  the  testament  and  at  the  time  of  his  death,  could  so  receive 
their  freedom)  were  the  freedmen  of  the  dead  man,  and  hence  were  called  orcini.  (2.) 

Codicils. — Codieilli,  or  small  tablets  containing  memoranda  addressed  to  the 
heir,  wei-e  held  to  create  binding  fideicmnmissa  in  the  time  of  Augustus,  on  the 
authority  of  Trebatius  and  Labeo.  (Tit.  25,  pr.)  If  there  was  no  testament,  they 
were  binding  on  the  heres  ab  intestato.  (2.)  If  there  was  a  testament,  then  being 
considered  as  attached  to  the  testament,  they  failed  if  it  failed,  but  a  testator 
could,  by  inserting  in  his  testament  an  express  clause  to  that  effect  {clausula  codi- 
cUlaris),  provide  that  his  testament  should,  if  invalid  as  a  testament,  be  valid  as  a 
codicil.  (Tit.  25,  pr.  note.)  If  the  codicils  were  made  before  the  testament,  and 
not  confirmed  by  it,  they  were  binding,  unless  a  contrary  intention  appeared  in 
the  testament.  If  made  after  the  testament,  and  not  confii-med  by  anticipatian 
in  it,  they  were  binding  as  creating  fid&icommissa,  but  by  codicils  made  before 
or  after  the  testament,  and  confirmed  by  it,  not  only  fideicmnmissa  could  be 
created,  but  legacies  given  or  a  tutor  appointed.  (1,  note.) 

No  form  was  necessary  for  codicils.  Theodosius  enacted  that  they  were  to  be 
made  in  the  presence  of  five  witnesses,  who  were  to  subscribe  them.  If  they  were 
not  so  made,  the  fideicammissarius  might,  having  sworn  to  his  own  good  faith,  call 
on  the  heir  to  deny  them  on  oath.  (3,  note.) 


BOOK   III. 

I  INTESTATE   SUCCESSION. 

Wb  now  come  to  the  second  mode  of  acciuii-ing'  universitates  rentin,  that  13, 
intestate  succession.  In  this  there  were  three  ranks: — 1,  sui  keredes ;  2,  agimti ; 
3,  in  substitution  for  the  gentiles  of  the  old  law,  cognati. 

I.  Sui  Hbredes. — When  a  person  died  intestate,  which  might  happen  in  five 
ways, — (a)  his  having  made  no  testament,  (b)  his  testament  not  being  legally 
valid,  (c)  its  being  i-evoked,  or  (d)  made  useless  by  change  of  status,  or  (e)  no 
heir  entering  under  it, — the  inheritance  passed,  by  the  law  of  the  Twelve  Tables, 
in  the  first  place,  to  the  sui  heredes  (Tit.  1.  pr.  1),  i.e.  the  children  natural,  adopt- 
ive, or  made  legitimate,  in  the  power  of  the  deceased  at  the  time  of  his  death  (2), 
or,  to  speak  more  accurately,  at  the  time  when  it  is  established  that  he  died 
intestate  (7) ;  a  gi-andson,  however,  the  son  of  a  deceased  son,  both  conceived  and 
liorri  after  the  grandfather's  death,  but  before  the  fact  of  intestacy  becoming 
established,  not  i-anking  as  a  suus  heres,  as  not  having  been  connected  with  the 
deceased  while  alive  by  any  tie  of  relationship.  (8.)  A  child,  however,  might 
become  a  s^ous  heres,  though  not  in  the  power  of  the  deceased  at  the  time  of  his 
death,  if  he  was  a  captive,  and,  returning  subsequently  to  his  father's  death,  was 
made  a  suus  heres  by  postliminy.  (4.)  And,  on  the  other  hand,  a  child,  though  in 
the  power  of  the  deceased  at  the  time  of  death,  might  not  be  a  suits  heres  ;  for  the 
deceased  might  be  adjudged,  even  after  his  death,  to  have  been  guilty  of  perdiieUio 
(treason),  and  then,  as  the  fisciis  took  his  estate,  there  could  be  no  suus  heres.  (5.) 
Sid  heredes  were,  under  the  old  law,  obliged  to  take  the  inheritance  {necessarii), 
and,  as  they  could  take  it  without  their  knowledge  or  assent,  the  sanction  of  a 
tutor  of  a  pupil,  or  of  the  curator  of  an  insane  person,  was  not  required.  All 
children,  of  both  sexes,  took  equally  ;  more  remote  descendants  'per  stirpes.  (6.) 

The  praetor,  by  giving  the  possessio  honomm  unde  liber i,  placed  in  the  rank  of 
sui  heredjCS  (a)  emancipated  children  (9) ;  (b)  if  the  emancipated  father  was  dead, 
grandchildren  conceived  after  his  emancipation  ;  (c)  if  the  de  cujtis  was  an  emanci- 
pated son,  his  unemancipated  children  conceived  before  the  emancipation  (9,  note)  ; 
emancipated  children  bringing  into  the  inheritance  their  property,  and  married 
daughters  their  dowry  (9,  note)  ;  (d)  sid  heredes  restituti  in  integrum  after  a  capitis 
deminutio.  (9,  note.)  The  pra;tor  also  preserved  in  their  rank  of  sui  heredes  those 
who  were  improperly  disinherited.  (12.) 

Children  given  in  adoption,  or  emancipated,  and  then  giving  themselves  in 
arrogation,  were,  if  emancipated  by  the  adoptive  father  in  the  lifetime  of  the  nat- 
ural father,  allowed  by  the  prsetor  to  I'ank  among  his  sui  heredes,  but  had  no  claim 
on  the  inheritance  of  the  adoptive  father.     If  emancipated  by  the  adoptive  father 
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after  the  death  of  the  natural  father,  they  had  no  claim  on  the  inheritance  of  the 
adoptive  father,  and  only  that  of  cognati  on  that  of  the  natural  father.  (10,  11. 13.) 
Under  Justinian  the  adopted  son  always,  unless  adopted  by  an  ascendant,  re- 
mained in  the  family  of  the  natural  father,  and  succeeded  as  a  suus  hei-es  to  his 
adoptive  father,  if  intestate,  but  had  no  claim  to  be  benefited  by  his  adoptive 
father's  testament.   (14.) 

A  constitution  of  Theodosius  permitted  the  children  and  descendants  of  de- 
ceased daughters  to  succeed  to  the  portion  their  mothers  would  have  received  as 
sious  heres,  giving  up  one-third  of  it  to  other  sui  heredes,  if  there  were  any,  and,  if 
no%  one-fourth  to  the  agnati.  (15.) 

Under  Justinian  these  persons  succeeded  to  the  whole  share  of  the  deceased 
daughter,  without  any  deduction.   (16.) 

II.  Agnati. — When  there  was  no  suibs  Jieres  or  any  one  called  to  rank  with  sui 
Jieredes,  or  none  who  entered  on  the  inheritance,  then  the  inheritance  passed  by 
the  law  of  the  Twelve  Tables  to  the  nearest  agnati,  i.e.  those  related  to  the  de  cujws 
thi'ough  males  by  birth  or  adoption  (Tit.  2.  pr.  1,  2) ;  by  neai-est  being  meant 
neai-est  at  the  time  when  the  fact  of  intestacy  was  established.  (6.)  If  the  nearest 
agnatas  did  not  enter,  or  if  there  were  more  than  one  in  the  same  degree,  then  if 
none  of  the  nearest  agnati  (5)  entered,  the  inheritance  passed,  not  to  more  i-emote 
agnati,  but  at  once  to  the  cognati  or  blood  relations,  among  whom  the  more  remote 
agnati  were  included  by  the  prsetoi-s.  (7.)  For  there  was  no  devolution  among 
agnati,  just  as  there  was  none  among  those  called  to  rank  with  sui  heredes.  Jus- 
tinian altered  this,  and  permitted  devolution  among  agnati.  (7.) 

There  are  four  special  points  to  be  noticed  in  the  history  of  the  changes  made 
in  the  law  of  agnatic  succession. 

1  The  Position  of  Females. — The  law  of  the  Twelve  Tables  placed  males  and 
females  descended  through  males  on  an  equality.  The  media  jurispnidentia,  i.e. 
the  opinions  of  the  jurispi-udents,  excluded  altogether  females  descended  through 
males  eJtcept  sisters  so  descended  (co?i#a?^.g'%^7^<B).  The  praetors  allowed  those  ex- 
cluded to  come  in  as  cognatce.  Justinian  restored  them  to  the  place  they  held  as 
agnatcB  under  the  law  of  the  Twelve  Tables.  (3.) 

2.  The  Position  of  Emancipated  and  Uterine  Brothers  and  Sisters  and  their 
Childre?i.— Under  the  old  law  such  pei'sons  had  nothing  to  do  with  the  agnatic 
succession.  They  were  introduced  into  it  under  the  later  empire.  Anastasius  gave 
the  rights  of  agnation  to  emancipated  brothers  and  sisters,  one-fourth  of  what  they 
would  have  received  if  they  had  remained  in  the  family  being  deducted.  Their 
children  remained  cognati.  Justinian  gave  the  rights  of  agnation  to  uterine 
brothers  and  sisters  and  their  children  ;  and  subsequently  admitted  as  agnati 
emancipated  brothers  and  sisters,  without  deduction  of  a  fourth,  and  their  children. 
(4,  note.) 

3.  The  Position  of  the  Ascendants.— T\iq  ascendant  had  under  the  old  law  no 
place  in  the  agnatic  succession,  as  he  would  take  by  virtue  of  his  patna  potestas, 
unless  the  deceased  descendant  had  been  emancipated.  If  emancipation  had  taken 
place  with  an  understanding  that  the  nominal  emancipator  should  take  evei-y- 
thing  he  got  as  patron  in  trust  for  the  emancipating  ascendant  (and,  under  Justin- 
ian, every  emancipation  was  taken  to  be  made  on  these  terms),  then  this  ascend- 
ant took  as  patron  in  default  of  sui  heredes,  but  Justinian  placed  the  brothers  and 
sistere  of  the  de  cmjiis  before  him.  (8,  note  ) 

Under  the  later  empire  the  goods  coming  from  his  mother  to  the  de  cujus 
passed  (a)  to  his  children  and  other  descendants,  (b)  then  to  his  brothers  and 
sisters,  and  (c)  to  his  father  in  preference  to  his  grandfather.     This,  too,  under 
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Justinian,  was  the  order  of  succession  to  the  lieculiuin,  of  a  deceased  son,  except 
that  here  the  rig-hts  given  by  the  pairai^Jcites'ias  were  so  far  preserved  that  the 
father  took  after,  not  before,  the  grandfather,  (8,  note.) 

4.  The  reciprocal  Succession  of  Mothers  and  Child/ren.  —  The  mother  was 
allowed  to  succeed  to  her  children  by  the  senatus-comaltv/m  TrebeUia'.vam,  and 
children  to  their  mother  by  the  senatus-consuUww  OrphiLianum.  A  summai-y  of 
the  details  of  the  law,  under  this  head,  is  given  at  page  284. 

III.  CoGNATi. — After  the  sui  heredes  and  the  aynati  came,  in  the  old  law,  the 
gentiles,  or  members  of  the  same  gens.  But  the  succession  of  the  gentiles  became 
obsolete,  and  the  px'setor  substituted  the  cognati,  that  is,  persons  bound  together 
by  blood  relationship.  (Tit.  5.)  The  cognati  included  those  who  had  undergone  a 
capitis  deminutio  (1),  i.e.  emancipated  children,  and  children  in  an  adoptive 
family  (8),  collaterals  by  the  female  line  (2),  and  children  born  of  the  same  mother, 
but  of  an  uncertain  father.  (4.)  Later  legislation,  as  has  been  shown  in  the  first 
four  Titles  of  the  Book,  took  many  pei-sons  out  of  the  rank  (ordo)  of  cognati  and 
made  them  rank  with  sui  heredes  or  agnati.  (1.)  There  was  no  limit  to  the  remote- 
ness in  which  agnation  was  recognized,  but  the  prsetor  only  gave  the  'possessiu 
bonoi'um  wide  cognati  to  blood  relations  within  the  sixth  degree,  or,  in  the  one 
case  of  children  of  a  second  cousin,  to  those  in  the  seventh  degree.  (5.)  The 
degrees  of  relationship  of  ascendants  and  descendants  are  calculated  by  the  stages 
of  ascent  and  descent.  There  is  a  stage  to  the  father  or  the  child,  a  second  to  the 
grandfather  or  the  grandson.  The  degrees  of  collateral  relationship  are  calculated 
by  going  up  to  and  down  from  a  common  ancestor,  and  adding  up  the  total  num- 
ber of  stages.  (Tit.  6.)  Justinian,  altering  the  old  law,  so  far  recognized  ties  of 
cognation  among  slaves,  that  in  the  case  of  the  parents  and  the  children  being 
enfranchised,  they  had  i-eciprocal  rights  of  succession,  and  the  children  were  in 
the  position  of  children  born  in  a  regular  marriage.  (10.)  It  is  scarcely  neccessary 
to  add  that  among  persons  of  the  same  natural  degree  (gradus)  of  relationship, 
those  are  prefei-red  who  belong  to  a  higher  rank  (ordo),  i.e.,  who  are  or  rank  with 
sui  heredes  or  agnati.  (11,  12.) 

Before  quitting  the  subject  of  intestate  succession,  we  have  to  notice  two  sub- 
sidiary points  connected  with  it.  (1.)  The  succession  (modified  by  the  assignation) 
of  freedmen,  and  (2)  the  machinery  by  which  the  prgetor  modified  intestate  suc- 
cession, honorum  possessio. 

1.  Succession  of  Freedmen. — Under  the  law  of  the  Twelve  Tables  the  sui 
heredes  of  the  freedman,  including  adopted  children  and  a  wife  passing  in  manum, 
excluded  the  patron,  who,  and  whose  children,  succeeded  only  if  there  were  no 
sui  heredes,  and  the  freedman  might  make  what  testament  he  pleased  and  exclude 
the  patron.  A  freedwoman,  however,  being  in  the  patron's  tutela,  could  only 
make  a  testament  with  her  patron's  consent,  and  as  she  could  have  no  sui  heredes 
he  necessarily  succeeded  to  her  if  she  died  intestate.  (Tit.  7.  pr.)  Under  the 
prajtorian  system,  the  praetor  thinking  it  hard  that  the  patron  should  be  excluded 
by  adoi)tive  sui  heredes,  or  a  -wife,  mari'ied  in  manu,  gave  the  patron  possession 
of  half  the  goods,  whether  the  freedman  died  testate  or  intestate  ;  the  patron  being 
still  excluded  altogether  by  natural  children,  although  they  had  passed  out  of  the 
freedman 's  family,  unless  they  were  properly  disinhei-ited.  This  change,  how- 
ever, did  not  apply  in  favor  of  a  patrona  or  the  daughter  of  a  patron^ts  ;  but  by 
the  lex  Papia  PoppcBa,  women  having  the  jus  liberorum  were  placed  on  a  level 
ynih  men  in  this  respect.  (1.)  The  lex  Papia  Pappwa,  also  introduced  a  change 
in  favor  of  patrons.  If  a  fi-eedman  left  a  fortune  of  100,000  sesterces,  and  fewer 
than  three  children,  the  patron  took  a  virile   part  (i.e.  half  if  there  was  one  child. 
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and  a  third  if  there  were  two)  of  the  inheiitance,  whether  the  freedman  died  tes- 
tate or  intestate.  (2.)  Justinian  did  away  with  all  distinction  between  the  patrona 
and  the  patronus,  and  between  the  liberta  and  the  libeHus,  and  regulated  the  suc- 
cession of  fi-eed  persons  as  follows  : — First  came  the  children  of  the  freedman  (to 
speak  only  of  a  man),  whether  in  his  power  or  not,  or  even  if  born  before  he  was 
enfranchised.  Then,  if  he  had  no  children,  came  the  patron  and  his  descendants  ; 
in  default  of  these,  the  collaterals  of  the  pati-on  to  the  fifth  degree.  If  the  freed 
man  had  children,  he  could  make  any  testament  he  pleased  ;  if  he  had  not,  he 
could  only  make  what  testament  he  pleased  if  his  fortune  was  less  than  100  aurei ; 
if  it  was  more,  he  must  leave  one-third  to  the  patron.  (3.)  By  a  change,  subse- 
quent to  the  date  of  the  Institutes,  Justinian,  in  case  the  freedman  left  no  children, 
preferred  the  father  and  mother,  the  brothers  and  sisters  of  the  deceased  to  the 
patron.  While,  before  Justinian,  there  were  still  Latini  Juniani,  their  goods 
were  treated  as  a  peculium,  which  jiassed  in  all  cases  on  their  death  to  the  manu- 
mittor — who  could  deal  with  it  by  testament  as  he  pleased,  but  by  the  senatus- 
consultum  Largianum  the  children  of  the  patron,  unless  duly  disinherited,  were 
preferred  to  extranei  heredes  ;  and  by  an  edict  of  Trajan  the  rights  of  a  pati-on 
were  restored  at  the  death  of  a  Latinus  JuniamLS,  who  was,  against  the  •wall  or 
without  the  knowledge  of  the  patron,  made  a  Roman  citizen  by  imperial  re- 
script. (4.) 

I.  {A)  Assignation  of  Freedmen. — A  patron  having  two  or  more  children  in 
his  power  (Tit.  8.  2)  might,  instead  of  allowing  the  goods  of  a  freedman  to  go 
equally  to  all  the  patron's  children  in  the  same  degree,  as  they  other^vise  would  do 
(Tit.  8.  pr.),  assign,  by  or  without  a  testament,  and  in  any  tenns  (3),  to  any  per- 
son in  his  power  (2),  a  freed  man  or  woman,  so  that  after  the  death  of  the  parent 
the  person  to  whom  the  freed  person  is  assigned  is  alone  considered  the  patron, 
and  excludes  all  other  children.  (Tit.  8.  pr.)  But  if  the  assignee  died  or  was 
emancipated  (Tit.  7.  pr.  2),  the  force  of  the  assignment  was  at  an  end. 

II.  BoNORDM  PossESSioNES. — The  prsetor  placed  the  person  best  entitled  in 
possession  of  the  hereditas,  in  case  the  possession  was  disputed  (Tit.  9.  1) ;  and 
then  in  process  of  time  regulated  this  admission  as  he  thought  best  to  amend,  to 
correct,  or  to  supplement  the  civil  law  (1)  ;  and  usucapion  ripened  into  ownership 
the  possession  he  gave.  The  possessor  was  ordinarily  protected  by  the  interdict 
quorum  honorum;  and  to  obtain  this  protection,  the  heir  who  had  under  the  civil 
law  an  undisputable  title  often  demanded  the  honorum  possessio  ;  the  prsetor  gen- 
erally acting  imder  his  executive  authority  and  gi\ang  possession  according  to  his 
edict  {possessio  edictalis),  and  sometimes  giving  a  special  possession  {possessio  de- 
cretaUs)  after  hearing  the  parties,  and  then  sometimes  only  giving  an  interdict  for- 
bidding violent  eviction.  (1.) 

The  varions  kinds  of  possession  of  goods  are  divided  according  as  there  was  or 
was  not  a  testament ;  out  of  ten  kinds  known  befoi-e  Justinian,  two  referred  to  tes- 
tate, and  eight  to  intestate  succession. 

To  testate  succession  belonged  (1)  possessio  contra  tdbulas,  given  to  children 
passed  over ;  (2)  possessio  secundum  tabulas,  given  (but  only  after  it  had  been 
ascertained  that  the  possessio  contra  tabulas  was  not  due)  when  the  heir,  under  a 
duly  made  and  valid  will,  wished  for  protection  of  the  interdict  quorum  honorum, 
when  the  prsetor  wished  to  uphold  a  testament  defectively  made,  or  in  other  cases, 
as  that  of  the  institution  of  a  posthumous  stranger,  or  of  an  heir  under  an  unful- 
filled condition. 

To  intestate  succession  belonged  eight,  four  relating  to  the  succession  of  free- 
men, four  to  that  of  ireedmen.     A  summary  is  given  of  these  eight  kinds  of  posses- 
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sion  at  pag-e  301 .  If  there  was  no  one  to  whom  possession  could  be  given,  th« 
OErariwm,  or,  later,  Wvq  fiscus,  took  the  g-oods.  (3.) 

Out  of  the  ten  kinds  of  possession  just  mentioned,  Justinian  suppressed  four  of 
those  relating-  to  intestate  succession,  viz.,  the  unde  decern  jiersonrJB,  suppi-essed  be- 
cause under  his  system  parents  were  themselves  the  manumittors  of  their  chil- 
dren ;  the  tu7n  qibem  ex  fatnilia,  the  unde  liberi  patroni  patronoeque  et  parentes 
eorum,  and  the  unde  eognati  manumissoris,  rendered  obsolete  by  his  system,  and 
regulating  the  rights  of  patronage.  He,  however,  retained  a  kind  of  possession* 
known  to  the  previous  law,  though  not  reckoned  in  the  ten  ordinary  kinds  ;  that, 
namely,  uti  ex  legibus,  when  possession  was  given  in  pursuance  of  a  direct  enact- 
ment, as,  e.g-.,  when  the  patron  shared  with  the  children  of  the  lihei'tus  under  the 
ex  Papia  Pappcea.  (7.) 

Possession  of  goods  had  to  be  demanded  by  parents  and  children  within  a 
year,  and  by  all  others  within  a  hundred  days  of  the  time  of  their  knowing  of  their 
rights  (8.  10),  dies  mottles  alone  being'  counted.  (9.)  If  not  demanded,  then  the 
rights  of  possession  of  the  person  not  demanding  at  the  time  fixed,  or  refusing  it, 
passed  to  those  in  the  same  degree,  and  if  thei-e  were  none,  then  to  those  in  the 
next  degree.  (9,)  Demand  was  made  before  a  magistrate,  and  siiecial  terms  of 
demand,  da  mihi  hanc  possessionem,  were  necessary,  until  Constantius  pei-mitted 
any  terms  to  be  used,  and  Justinian  did  away  with  the  necessity  of  an  application 
to  a  magistrate.  If  a  person  having,  as  civil  heir,  right  to  demand  possession,  did 
not  demand  it,  and  the  next  in  the  order  of  praetorian  succession  did,  after  the 
delay  had  expired,  demand  possession,  it  was  given  him,  but  only  sine  re  as 
opposed  to  cum  re :  he  got  the  technical  possessio,  but  not  an  interest  on  the  goods 
conclusive  against  the  heir.  (10.) 

System  op  the  Novels. — In  the  years  543  and  547,  by  the  llSth  and  127th 
Novels,  Justinian  introduced  a  totally  new  scheme  of  intestate  succession,  a  snm- 
mary  of  which  is  given  at  page  388. 


Other  Modes  of  acquiring  a  Universitas  Rerum. 

"We  now  pass  to  the  four  remaining  modes  by  which  a  universitas  rerum  was 
acquired,  in  addition  to  testamentary  and  intestate  succession. 

i.  Arrogation. — The  first  is  arrogation,  which  is  specially  mentioned  as  form- 
ing part  of  the  customary  law.  (Tit.  10.  pr.)  By  arrogation  all  the  property  and 
all  the  debts  due  to  the  arrogated  passed  to  the  arrogator,  except  only  those 
things  which  were  extinguished  by  the  capitis  deminutio  which  arrogation 
involved,  such  as  the  rights  of  agnation,  and  the  services  which  a  freedman  bound 
himself  by  oath,  as  the  price  of  his  freedom,  to  pay  to  the  patron,  and  which,  being 
personal  to  the  patron,  were  extinguished  if  the  patron  was  arrogated.  (1.)  The 
arrogator  was  not  bound  to  pay  the  debts  of  the  arrogated,  just  as  a  jjaterfamilias 
was  not  bound  to  pay  the  debts  of  the  son  ;  but  the  property  of  the  arrogated  was 
made  answei-able,  the  praetor,  by  a  sort  of  restitutio  in  integrum,  allowing  the 
creditors  to  proceed  as  if  the  arrogation  had  not  taken  place  against  the  arrogated, 
and  unless  the  arrogator  satisfied  them  the  pi-aetor  gave  them  possession  of 
the  goods  and  allowed  them  to  be  sold.  (3)  Under  Justinian's  legislation,  if  any 
property  was  acquired  by  the  arrogated  from  any  source  except  the  arrogator, 
the  usufruct  only  went  to  the  arrogator,  and  if  the  arrogater  died,  the  property 
in  it  passed  to  the  children,  and  if  none,  to  the  brothers  and  sisters  of  the 
deceased,  and  only  in  default  of  them,  to  the  arrogator.  (2.)     What  is  said  of  arro- 
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gation  as  a  mode  of  acquiring  a  unlversitas  rerum  is  true  of  the  conventio  in  manum 
of  a  wife  under  the  old  law.  (1.) 

ii.  BoNORUM  Addictio. — The  mode  next  noticed  of  acquiring  a  unwersitas 
rerum  is  the  honorum  addictio,  introduced  by  a  constitution  of  Marcus  Aui-elius. 
(Tit.  11.  pr.)  If  a  testator  (even  by  codicils)  gave  liberty  to  any  slaves,  then, 
after  the  inhei-itance  had  been  successively  (4)  rejected  by  the  heredes  ex  testamento, 
the  Jieredes  ah  iiitestato,  and  the^sc^^*,  any  of  these  slaves,  or,  under  a  constitution 
of  Gordian,  any  one  else  (1),  might  apply  to  have  the  goods  given  over  to  him 
(Jjonorum  addictio),  on  his  undertaking  to  satisfy  the  creditors  in  full,  the  applica- 
tion being  entertained  both  in  favor  of  liberty,  and  to  spare  the  deceased  the  dis- 
gi'ace  of  a  sale  of  his  goods.  (2.)  The  slaves  enfranchised  by  the  testament  were, 
when  manumitted,  the  slaves  of  the  deceased  {prcini),  unless  there  was  only  a 
fiduciary  direction  to  manumit  them,  or  the  slaves  had  agreed  to  be  the  fj'eednien 
of  the  person  to  whom  the  addictio  was  made.  The  constitution  further  directed 
that  even  when,  in  such  a  case,  the  fisciis  accepted,  the  directions  as  to  liberty 
should  be  carried  out.  (1.)  If  a  person  while  under  twenty-tive  years  did  not 
accept  as  heredes  ab  intestate  an  inheritance,  and  liberty  was  acquired  by  the 
addictio  bonorum,  then,  although  when  he  was  twenty-five  he  might  be  restitutus 
in  integrum  and  accept,  yet  the  liberty  once  given  could  not  be  taken  away.  (5.) 
Justinian  extended  the  addictio  to  cases  where  freedom  was  given  not  by  testa- 
ment but  inter  vivos  or  mortis  caibsa  (6),  and  also  provided  that  the  addictio  might 
be  made  after  a  sale  by  the  creditors  had  taken  place,  if  the  application  was  made 
within  a  year  from  the  sale,  which  was  then  rescinded  ;  and  that  a  composition 
accepted  by  the  creditors,  or  only  enfranchisement  of  some  of  the  slaves  directed 
to  be  enfranchised,  should  be  accepted,  if  necessary,  as  satisfactory ;  and  that  if 
tliose-entitled  to  apply  for  an  addictio  did  not  all  apply  at  the  same  time,  the  first 
applicant  should  have  the  possession.  (6,  7.) 

iii.  Bonorum  Venditio. — ^The  mode  next  noticed  of  acquiring  a  universitas 
rerum  is  the  honorum  venditio,  one  of  the  praetorian  modes  of  execution  by  which  a 
transfer  of  the  entire  property  of  a  debtor  was  made  to  the  person  who,  in  consid- 
ei-ation  of  receiving  it,  would  pay  the  largest  proportion  of  the  creditors'  claims.  A 
summary  of  the  mode  in  which,  and  the  circumstances  under  which,  this  process 
was  cari-ied  out,  is  given  at  page  312.  In  the  time  of  Justinian  this  process  had 
become  obsolete,  and  the  goods  of  the  debtor  being  handed  over  to  the  creditors,  were 
sold  by  them  separately  as  occasion  might  offer  (honorum  distractio).  (Tit.  12.  pr.) 
iv.  Forfeiture  under  the  Senatus-Consultum  Claudianum. — A  universitas 
rerum  was  acquired  under  the  senatus  consultum  Claudiamim,  when  a  free  woman 
was  denounced  three  times  by  the  master  of  a  slave  as  having  formed  a  disgTace- 
ful  connection  with  the  slave.  A  magistei-ial  decree  reduced  her  to  the  condition 
of  an  ancilla,  and  she  and  her  property  passed  to  the  owner  of  the  slave.  If  it  was 
a  freedwoman  who  formed  such  a  connection,  she  became  again  the  slave  of  her 
patron,  unless  he  had  assented  to  her  conduct,  in  which  case  she  became  the  slave 
of  the  owner  of  the  slave  with  whom  she  had  disgraced  herself.  Justinian 
abolished  all  this  as  unworthy  of  his  empire.     (Tit.  12.  1.) 

Obligations. 

We  now  pass  to  obligations.  A  summary  is  given  in  the  text,  at  page  814,  of 
the  meaning  of  the  term  obligation,  and  of  the  main  features  of  Roman  law  with 
regard  to  the  sources  of  obligations,  contracts,  culpa,  interest,  and  the  actions 
attached  to  obligations. 
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op  the  ten  recognized  heads  of  contracts,  the  first  noticed  are  those  made  re. 

Contracts  Rb. — Thei-e  were  four  kinds  of  contracts  ma/le  re,  i.e.  by  the 
delivery  of  the  thing-,  mutuiitn,  commodahum,  depositwm,  piymts.  In  mutuum  the 
receiver  became  the  ownei',  in  pignus  he  became  the  pos.sessor,  in  cmninoflatwn 
and  depositmn  he  became  in  possessione  of  the  thing-  delivei-ed.  (Tit.  14.  pr.) 

MuUium. — Here  the  delivei'er  of  the  thing  makes  over  the  thing  as  the  prop- 
erty of  the  recipient,  who  by  receiving  it  binds  himself  to  return  an  exact  equiva- 
lent in  genere,  and  who,  if  he  fails  to  do  this,  can  be  sued  by  a  eondictio  certi  (1), 
although  the  thing  handed  over  to  him  may  have  pei-ished  through  mere  acci- 
dent.  (2.) 

Commodatwri. — Here  the  deliverer  gratuitously  puts  the  recipient  in  posses- 
*sion  of  a  thing  which  the  recipient  wishes  to  make  use  of.  As  it  is  the  recipient 
who  benefits  by  the  contract,  he  has  to  take  the  care  of  it  which  a  bonus  pater- 
familias exercises,  and  not  merely  the  cai'e  he  takes  of  his  own  property,  but  he 
is  not  answerable  if  the  thing  is  lost  through  causes  wholly  beyond  his  control. 
He  can,  when  the  term  for  which  the  thing  was  lent  has  expired,  be  made  to 
restore  this  identical  thing  or  its  value  by  the  actio  covitnodati  directa,  having  in 
turn  an  actio  commodati  contraria  (both  actions  being  hon(B  fidei)  for  any  extraor- 
dinary expenses  or  for  losses  through  the  fault  of  the  deliverer.  (2.) 

Depositum. — Here  the  deliverer  for  his  own  benefit  puts  the  recipient  (who 
receives  gratuitously)  in  possession  of  a  thing  which  the  deliverer  wishes  to  have 
kept  for  him.  The  recipient,  as  he  is  conferring  a  benefit,  is  answerable  not  for 
cai-elessness,  but  only  for  negligence  so  great  as  to  amount  to  fraud.  When,  how- 
ever, the  deposit  was  made  in  circumstances  of  sudden  calamity,  as  fire,  ship- 
wreck, the  recipient  had  to  pay  double  the  value  of  the  thing  if  lost  through  his 
negligence.  The  identical  thing  can  be  reclaimed  at  any  time  by  the  deliverer, 
and  must  not  be  made  use  of  by  the  recipient.  The  deliverer  had  the  actio  depositi 
directa  for  the  restitution  of  the  thing,  and  the  recipient  the  actio  depositi  contraria 
(both  actions  being  boiicB  fidei)  for  all  expenses  incurred  and  losses  sustained 
through  the  fault  of  the  deliverer.  (3.) 

Pignus. — Here  the  deliverer,  the  debtor,  puts  the  recipient,  the  creditor,  in 
possession  of  the  thing  ;  but  the  creditor  cannot  make  use  of  it,  and  although  he 
may  apply  the  fruits  in  reduction  of  principal,  he  cannot  take  them  except  by 
sx^ecial  agreement  for  interest.  The  creditor  was  bound  to  use  the  diligence  of  a 
bonus  pater fainilias,  but  he  was  not  liable  for  loss  by  accident.  The  creditor  was 
compelled  by  the  actio  pigneratitia  directa  to  restore  the  thing  when  his  claim  was 
settled,  and  could  bring  the  actio  pigneratitia  contraria  (both  actions  being  bonw 
fidei)  to  recoup  himself  for  expenses  and  for  losses  caused  by  the  debtor. 

Contracts  made  Verbis. — There  were  two  forms  of  contract  made  verbis, 
besides  stipulations  known  to  the  old  law,  but  obsolete  in  the  time  of  Justinian, 
the  dictio  dotis  and  i\\Q  jnrata  prmaissio  liberti  (Tit.  15. .pr.  note)  ;  but  it  is  only 
of  stipulations  that  any  notice  need  be  taken. 

Stipulations. — Stipulations  were  a  form  of  unilateral  conti-act,  in  which  the 
stipulator  or  questioner  asked  the  promissor  whether  he  would  enter  into  the 
engagement  proposed,  and  on  the  promiser  replying  that  he  would,  the  conti-act 
was  complete.  Originally  the  peculiar  words,  spondesne,  spondeo,  could  only  be 
used  by  Roman  citizens,  but  in  later  times  no  special  form  of  words  was  necessai-y 
as  long  as  there  was  a  question  and  an  answer.  (1.) 

A  stipulation  may  be  made  simply  (pure),  or  may  be  modified,  either  with 
reference  to  a  term  {in  diem),  or  by  being  subjected  to  a  condition. 

When  a  stipulation  is  made  in  diem,  as  to  give  on  a  future  day  named,  the 
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interest  in  the  stipulation  is  at  once  fixed  {cessit  dies)  ;  and  if  the  pi'omissor  pays 
before  the  day  named,  he  cannot  get  his  money  back :  but  the  time  for  enforcing 
the  obligation  does  not  come  {no7i  venit  dies)  until  the  whole  of  the  future  day 
fixed  has  expired.  (2.)  If  a  person  promises  to  give  in  a  distant  place,  a  delay 
sufficient  to  make  the  execution  of  the  promise  possible  is  implied,  (5.)  Lapse  of 
time  was  not  a  means  recognized  by  law  for  the  extinction  of  an  obligation  or 
promise  to  pay  so  much  to  a  man  every  year  while  he  lived :  it  was  therefore 
theoretically  never  extinguished,  but  the  heir  of  the  stipulator  would  be  prevented 
by  an  exception  from  enforcing  the  promise  after  the  stipulator's  death.   (3.) 

When  a  stipulation  is  made  conditionally,  the  interest  of  the  stipulator  is  not 
fixed  till  the  condition  is  fulfilled.  He  has  only  a  hope  that  the  thing  will  be  owed 
to  him,  but  this  hope  (spes  debitum  iri)  passes  to  his  heirs,  and  they  can  enforce ' 
the  contract  when  he  could  have  enforced  it.  A  promise  to  give  if  a  man  does  not 
do  something  in  his  power  is  equivalent  to  a  promise  to  give  when  he  dies,  and,  as 
he  must  die  some  day,  is  made  in  diem.  (4.)  If  the  condition  relates  to  past  or 
present  time,  the  knowledge  of  the  parties  as  to  the  event  is  immaterial.  Either 
the  condition  has  not  been  fulfilled  and  the  stipulation  is  of  no  eff'ect,  or  it  has  been 
fulfilled  and  the  stipulation  can  be  enforced  a,t  once.  (6.)  Where  the  promise  is 
to  do  something  or  not  to  do  something,  the  proper  course  is  to  fix  in  the  stipula- 
tion the  penalty  to  be  paid  if  the  thing  is  not  done  or  is  done,  as  this  avoids  uncer- 
tainty as  to  what  amount  ought  to  be  paid  for  the  breach  of  promise.  (7.) 

Co-stipulators.  Co-promisso7'S. — A  verbal  contract  might  be  made  so  that 
more  than  one  person  should  be  joined  in  the  stipulation,  the  promissor  under- 
taking to  give  to  each,  or  in  the  promise,  each  promissor  answering  affirmatively 
the  question.  These  contracts  might  also  be  made  so  as  to  create  joint  creditoi-s 
or  joint  debtors  (Tit.  16.  jir.),  and  one  promissor  might  answer  so  as  to  bind  him- 
self simply  ;  the  others  in  a  modified  manner.  (2.)  The  thing  was  due  to  each  co- 
stipulator  and  from  each  co-promissor.  If  the  thing  was  given  by  or  to  any  of  the 
joint  parties,  the  obligation  was  at  an  end.  If  one  co-promissor  ceased,  as  by 
deminibtio  capitis,  to  be  bound,  the  other  co-parties  remained  bound.  If,  how- 
ever, an  action  was  brought  on  the  contract,  then  the  obligation  was  at  an  end, 
but,  under  Justinian,  if  the  co-promissor  sued  could  not  pay  entirely,  the  others 
might  be  sued  for  the  deficiency.  (1,  note.)  The  co-promissor  who  had  paid  all 
could  recover  their  shares  from  the  other  joint  debtors,  either  as  a  partner,  if 
there  was  a  partnership,  or  if  not,  by  so  paying,  or  by  the  law  allowing  him  to 
feign  that  he  had  so  paid,  that  the  actions  of  the  creditors  were  made  available  for 
his  benefit.  (1,  note.) 

Stipulations  of  slaves.— A.  slave  can  stipulate  (though  he  cannot  promise)  for 
his  owner  (Tit.  17.  pr.),  whether  he  names  his  owner  or  not  (1) ;  and  if  a  slave 
stipulates  after  his  owner's  death,  and  before  the  entry  of  the  heir,  he  acquires  for 
the  inheritance.  (Tit.  17.  pr.)  He  may  stipulate,  however,  for  a  personal  right  for 
himself,  as  for  leave  to  cross  a  field,  but  he  exercises  this  for  his  master's  benefit. 
(2.)  When  a  slave  is  held  in  common,  he  acquires  for  his  own  joint  owners  in 
proportion  to  their  interests  in  him,  unless  he  is  acting  by  the  orders  or  in  the 
name  of  one  only  of  them,  or  unless  the  thing  cannot  be  acquired,  as,  e.g.,  if  it  is 
already  owned  by  one  of  the  owners.  (3.) 

Division  of  Stipvlations. — Stipulations  may  be  divided  according  as  they  are 
voluntary  or  not.  (Tit.  18.  pr.)  Those  that  are  not  voluntary  are,  1,  judicial,  re- 
quired by  the  judge  ;  2  praetorian,  required  by  the  prsetor  or  sedile  ;  3,  common, 
required  properly  by  the  prsetor,  but  often,  for  the  sake  of  avoiding  delay,  by  the 
iudge.     Instances  of  those   required  by  the  judge  are  the  security  required  de 


BOOK  JIT.  689 

dolo,  that  a  thing-  shall  not  be  restored,  if  injured  by  the  defendant's  fault,  without 
compensation,  and  de  jKrsequendo  servo,  that  a  defendant  will  pursue  or  x>ay  the 
price  of  a  slave  the  subject  of  litigation,  who  has,  through  the  defendant's  fault, 
escaped  out  of  the  defendant's  possession.  (1.)  Instances  of  those  required  by  the 
pi-aetor  are  damni  infecti,  security  against  apprehended  injuiy,  and  legatorum, 
security  by  the  heir  that  he  will  pay  the  legacies.  (2.)  Instances  of  those  required 
sometimes  by  the  praetor,  sometimes  by  the  judex,  are  rem  salvain,  fore  jyu^pillOy 
security  for  the  property  of  a  pupil,  and  de  ratio,  that  a  principal  will  ratify  what 
the  procurator  does  for  him.  (4.) 

Stipulationes  inutiles. — Stipulations  ai-e  invalid  for  various  rea.sons,  which 
may  be  classed  under  the  following  heads  : 

i.  On  accoimt  of  their  object,  as  when  the  stipulation  is  for  (a)  a  thing  that 
does  not  or  cannot  exist  (Tit.  19.  pr.)  ;  or  (b)  for  a  thing  of  which  the  stipulator 
has  not  the  commercium,  as  for  a  res  sacra  or  a»  freeman  ;  and  in  such  cases  the 
stipulation  is  invalid  at  once,  though  the  thing  may  afterwards  become  such  as  he 
is  capable  of  holding,  and  the  stipulation  becomes  void  if  the  thing,  without  the 
fault  of  the  promissor,  becomes  such  as  the  stipulator  cannot  hold  (2)  ;  (c)  for  a 
thing  belonging  to  the  stipulator  or  in  case  it  may  belong  to  him  (2.  22)  ;  or  (d) 
ex  turpi  causa,  as  to  commit  murder. 

ii.  On  account  of  the  persoris  by,  for,  or  betxoeen  whom  they  are  tnad.e. — 1.  Stipu- 
lations are  invalid  when  made  by  (a)  dumb  or  wholly  deaf  persons  (7)  ;  (b)  mad- 
men (8) ;  (c)  an  infant  pupil ;  or  (d)  a  fiUusfamilias  below  the  age  of  puberty. 
(9.10.) 

2.  Stipulations  are  invalid  when  made  for  (a)  a  third  person  other  than  a 
person  in  whose  power  the  stipulator  is.  (4.)  But  such  a  stipulation  may.be  made 
valid  by  adding  that,  if  payment  to  the  third  person  is  not  made,  a  penalty  shall 
be  payable  to  the  stipulator  (19) ;  and  whenever  the  stipulator  has  an  interest  in 
the  payment  to  a  third  person  being  made,  as  if  it  is  a  co-tutor  who  on  retiring 
stipulates,  to  save  him.self,  that  the  property  of  the  pupil  shall  be  safely  adminis- 
tered by  the  remaining  tutors,  or  if  the  third  person  is  a  procurator  or  creditor 
of  the  stipulatoi-,  the  stipulation  is  valid.  (20.)  If  the  stipulator  engaged  for  pay- 
ment to  himself  or  another,  payment  to  the  other  extinguished  the  obligation.  If 
he  stipulated  for  payment  to  himself  and  another,  he  can  recover  half  the  sum 
stipulated  for.  (4.)  (b)  The  stipulation  was  also  invalid  if  the  promise  was  so 
made  to  bind  a  third  person  as  that  this  third  person  should  give  or  do  something 
(3.  21)  ;  but  the  stipulation  might  be  made  valid  either  by  the  promissor  pi-omising 
that  he  would  manage  that  the  third  person  gave  or  did  the  thing,  or  that  he 
himself  would  pay  a  penalty  in  case  the  third  pei-son  did  not  give  or  do  the  thing. 
(3.  19.) 

3.  Masters  cannot  stipulate  with  their  slaves,  nor  fathei-s  with  their  children 
in  their  power.  (6.) 

iii.  On  account  of  the  nnamier  in  loMch  they  were  made.  The  parties  must  con- 
sent to  the  same  thing  (5.  23)  ;  and  if  several  things  are  included  in  the  question, 
the  promissor  is,  unless  he  gives  a  general  assent,  only  bound-  as  to  those  things 
to  which  he  bound  himself  by  his  answer.  (18.)  The  question  is  inferred  from  the 
record  of  the  answer  in  a  written  document  embodying  a  stipulation.  (27.) 

iv.  On  account  of  the  time  or  the  condition  subject  to  lohicJi  they  are  made. 
(a)  Tiine. — A  stipulation  was  invalid  that  a  thing  should  be  given  after  the  death 
of  the  stipulator  or  the  rtossessoi",  because  the  i-ight  to  have  the  engagement  pei-- 
formed  would  then  accrue  not  to  the  party  to  the  contract,  but  to  his  heii-s.  who 
were  in  the  position  of  third  persons.  (13.)     An  engagement  to  give  the  day  befoi-e 
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death  was  equally  invalid,  as  until  the  death  occurred  it  could  not  be  kncwn  when 
the  day  was.  (13.)  But  an  engagement  to  give  at  the  time  of  death  was  valid,  aa 
the  performance  was  considered  to  become  due  before  the  heir  occupied  his  posi- 
tion as  heir  (15),  and  a  stipulation  to  give  after  the  death  of  a  third  person  was 
valid  as  being  merely  an  uncertain  term.  (16.)  A  pi-eposterous  stipulation,  that 
is,  if  something  happens  to-morrow,  will  you  give  me  to-day,  was  invalid.  Under 
Justinian,  however,  all  the  causes  of  invalidity  under  this  head  and  as  to  the  time 
of  death  were  removed.  (13,  14.) 

(b)  Condition. — An  impossible  condition  makes  a  stipulation  void,  but  a  stipu- 
lation is  valid  and  the  thing  is  due  at  once,  if  it  is  given  in  case  an  impossible 
condition  is  not  performed.  (11.)  The  heirs  of  the  stipulator  and  the  promissor 
could  sue  and  be  sued  if  the  condition  of  a  properly  made  conditional  stipulation 
was  fulfilled  after  the  death  of  the  party  to  whom  they  were  heirs.  (25.) 

FiDEJUSSORES. — The  general  term  for  becoming  surety  was  intercessio,  and  the 
principal  modes  oi  intercessio  were  (1)  adpromissio,  (2)  fidejussio,  (3)  giving  a  man- 
date credendOB  pecuniae,  and  a  subsequent  pactmti  constitute  pecunice,  an  engage- 
ment to  pay  the  ascertained  debt  of  the  principal.  The  Institutes  only  treat  of 
fidejussores.  The  cord  stipulandi  et  pi'omittendi,  mentioned  in  Title  16,  were 
parties  to  the  same  verbal  contract.  But  it  was  also  possible  for  persons  to  enter 
into  a  contract  as  accessories  to  the  principal  contract.  If  one  of  these  accessories, 
or  the  principal,  was  sued,  no  further  action  could,  until  Justinian's  time,  be 
brought  by  the  creditors  against  those  not  sued,  the  debt  being  extinguished  by 
the  litis  contestatio,  and  payment  to  the  accessory  of  the  creditor  was  a  good  pay- 
ment as  against  his  principal.  (Tit.  20.  pr.) 

In  stipulations  there  could  be  added  an  adstipulator,  and  the  principal  use  of 
adding  one  was,  before  procurators  were  recognized,  to  put  a  person  in  the  posi- 
tion of  a  procurator,  and  after  procui-ators  were  i-ecognized,  to  make  valid  a  stipu- 
lation for  something  after  the  death  of  the  stipulator.  The  rights  of  the  adstipu- 
lator did  not  pass  to  his  heirs. 

The  adproniissores  [sponsores,  if  Roman  citizens,  fidepro7mssores,  if  peregrini) 
might  bind  themselves  for  as  much  as,  or  for  less  than,  their  principal  bound  him- 
self, not  for  more.  Their  heirs  were  not  bound,  and  they  had  against  their  prin- 
cipal an  actio  viandati.  Several  laws  were  made  for  their  protection.  By  the  lex 
Ajjuleia  any  one  of  them  who  had  paid  the  whole  debt  could  recover  all  beyond 
his  share  from  the  others  by  an  actio  pro  socio.  By  a  law  of  uncertain  name  the 
creditor  had  to  give  notice  beforehand  for  what  amount  he  was  going  to  exact 
security,  and  how  many  accessories  there  were  to  be.  By  the  lex  Furia  the  obli- 
gation was  only  binding  for  two  years,  and  the  amount  of  the  liability  of  all  was 
divided  equally  among  all  living  when  the  guarantee  was  enforced.  The  lex 
Ptiblilia  gave  a  special  privilege  to  sponswes  (not  to  fidepromissores),  allowing 
them,  unless  reimbursed  in  six  months,  (a)  to  bring  against  their  jirincipal  a 
special  action,  actio  depensi,  and  to  recover  double  if  he  denied  his  liability,  or 
(b)  to  take  his  person  in  execution.  The  lex  Cornelia  provided  that  no  one  should 
bind  himself  for  the.  same  debt  or  to  the  same  creditor,  in  the  same  year,  for  more 
than  20,000  sesterces. 

The  lex  Cornelia  applied,  however,  not  only  to  adpromissores,  but  to  fidejus- 
sores, which  marks  the  fii-st  introduction  of  a  form  of  suretyship  which,  at  last, 
superseded  entirely  the  use  of  adpromissores.  The  fidejussor  bound  himself  by 
saying  in  Latin  or  in  Greek  (7)  that  he  also  ordered  tbe  thing  on  his  faith,  but  no 
strictness  of  the  formula  was  here  necessary.  Like  the  adpromissor,  the  fidejussor 
could  not  bind  himself  for  more  than  his  piincipal  (5),  and  had  an  actio  mandati, 
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or,  if  he  had  intervened  without  the  principal's  authority,  an  actio  negotiorv/m,  juH- 
torum,  ag-ainst  the  principal  for  what  he  paid  for  him.  (fj.) 

The  advantages  of  having-  fidejussoi'es  over  adpromissores  were  (a),  they  could 
be  used  to  guarantee  any  kind  of  obligation,  including  obligations  aiising  out  of 
delicts  and  natui-al  obligations,  whei-eas  adpromissores  could  only  guarantee  verbal 
contracts,  (b)  The  Jidejiissw  Vjound  his  heirs,  the  adpromissor  did  not.  (2) 
(c)  There  was  no  limit  to  the  time  during  which  fidejicssores  wei-e  bound,  whereas 
adpromissores  were  only  bound  for  two  yeai-s  from  the  time  when  the  ftbligation 
could  have  been  enforced  against  them.  (2,  note),  (d)  The  Jidejussio  might  be 
niaile  beforehand  to  guarantee  a  principal  contract  not  yet  made — ad/rrmaissio 
could  not.  (3.) 

The  fidejiissores  were  each  liable  for  the  whole  debt,  and  one  who  paid  had  no 
means  of  making  the  others  contribute,  except  by  taking  advantage  of  the  herie- 
fitnum  cedendaruw.  actionum,  that  is,  the  surety  who  was  willing  to  pay  in  full 
could  repel  the  creditor  by  an  exceptio  doli  mail,  unless  the  creditor  would  cede 
his  actions  to  the  surety  who  paid  him  ;  and,  by  means  of  these  actions,  the  surety 
could  force  the  principal,  or  his  co-sureties,  to  pay  him  what  he  was  entitled  to 
receive.  Hadi-ian,  however,  enacted  that,  if  any  fidejussor  was  sued,  he  should 
have  what  was  termed  the  beneficiwn  divisionis,  i,  e.,  he  might  force  the  ci-editor 
to  divide  his  demand  among  all  the  fidejussores  who  were  solvent  at  the  time  of  the 
litis  contestatio ;  but  the  fidejussor  must  make  this  demand  foi-mally,  since  the 
beneficium  did  not  take  place  ipso  jure,  as  the  provisions  of  the  lex  I'hcria  did  in 
favor  of  adpromissoi-es.  And  it  might  still  be  more  to  the  interest  of  the  sui-ety  to 
take  advantage  of  the  beneficiutu  cedendarum  actionum,  as  he  thus  took  over  any 
property  pledged  to  the  creditor,  and  might  satisfy  his  claim  in  this  way.  (4.) 

Justinian  introduced  what  was  termed  the  beneficium  ordinis,  by  which  a 
surety  might  require  that  the  principal  should  be  sued  first,  and  the  sureties  only 
called  on  to  pay  what  could  not  be  recovered  from  him.   (4,  note.) 

By  the  seTiatus-consultum  Velleianum,  women  were  forbidden  to  bind  them- 
selves for  another  person.  (Tit.  20.  pr.  note.)  K  fidejussor  who  signs  a  widting 
{cautio),  by  which  he  binds  himsoii  as  fidej^tssor,  is  taken  to  have  gone  through  all 
the  necessary  forms.  (8.) 

Contracts  made  Litbris. — A  contract  was  made  Uteris  when  an  entry,  expen- 
silatio,  under  the  name  of  the  debtor,  was  made  iii  the  ledger  (codex)  of  the  cj-edi- 
tor  with  the  assent  of  the  debtor,  to  the  effect  that  the  ci-editor  had  paid,  and  the 
debtor  received,  a  certain  sum  of  money.  The  best  evidence  of  the  assent  of  the 
debtor  was  his  making  a  corresponding  entry  in  his  ledger,  but  this  was  not  neces- 
sary. As  the  contract  was  for  a  sum  certain  advanced,  it  was  enfoi'ced  by  a  con- 
dictio;  and  as  the  remedy  by  condictio  was  a  short  and  simx>le  one,  other  debts, 
as  e.  g.  what  was  owing  under  a  sale,  were  changed  by  novation  into  debts  due 
under  a  literal  contract  [traiiscriptio  a  re  in  p&rsonarn),  by  the  debtor  owning  to 
having  received  as  a  loan  the  sum  due  from  him  on  the  sale ;  and,  in  the  same 
way,  the  debtor  might  take,  under  a  litei'al  contract,  the  debt  of  a  third  pei"son 
{trans fjriptio  a  persona  in  personam),  by  assenting  to  an  entry  that  he,  the  debtor, 
had  received  a  loan  to  the  amount  of  the  sum  owed  by  the  third  pei-son. 

Contracts  Uteris  were  peculiar  to  Roman  citizens.  Peregrini  had  as  a  substi- 
tute syngraphOB,  signed  by  both  parties,  and  chirographa,  signed  by  the  debtor 
only.  These  were  not  merely  documentary  evidence,  but  were  writings  on  which 
an  action  could  be  brought,  as  opposed  to  cautiones,  which  wei'e  mere  records  of 
the  transaction  until  Justinian's  time,  when  the  distinction  was  done  away,  and  an 
action  could  be  brought  on  any  document  statina:  that  a  sum  was  due,  unless  there 
41  ' 
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was  also  a  formal  vei'bal  contract ;  for  if  there  was  a  stipulation,  this  was  always 
looked  on  as  the  contract,  and  the  writing-  was  only  evidentiary.  Although  a 
debtor  had  admitted  in  writing-  a  debt  as  due  fi'om  him,  he  mig^ht,  during  five 
years  (reduced  by  Justinian  to  two),  plead  the  exceptio  non  numeratcB pecuniw,  and 
make  the  creditor  prove  that  he  had  i-eally  paid  the  money  ;  or  if  the  debtor  could 
show  that  he  had  not  had  the  money,  he  could  ask  to  have  the  writing,  on  which 
he  was  sought  to  be  charged,  given  up  to  him.  After  the  five,  or  two,  years  had 
elapsed,  the  debtor  was  conclusively  bound  by  any  written  admission  of  debt,  but, 
undei"  Justinian,  the  debtor,  by  going  through  certain  forms,  at  any  time  during 
the  two  yeai-s,  might  get  his  exception  made  perpetual. 

Consensual  Contracts. — We  now  come  to  the  four  kinds  of  contracts  made 
simply  by  consent.  No  wi'iting  nor  earnest  is  necessary  ;  they  may  be  made 
inter  ahsentes,  axiA.  aW  gi\e  vme  io  honcB  fidei  actions.  They  are  all  bilateral,  i.e. 
both  parties  ai-e  bound  by  them,  whereas  contracts  under  the  three  former  heads 
were  unilateral,  except  so  far  as  cominodatuni,  depositwm,  and  jjigmis  might  give 
rise  to  actiones  contraries.  These  four  kinds  of  contract  are  sale,  letting  and 
hiring,  partnership,  and  mandate.     (Tit.  22.  pr.) 

i.  Sale. — The  contract  of  sale  is  formed  as  soon  as  the  price,  i.e.  a  definite 
sum  of  money,  not  anything  else  than  money,  is  fixed  on.  Earnest  (arrhcB), 
previously  to  Justinian,  only  served  as  a  proof  that  the  contract  had  been  made. 
(Tit.  23.  pr.) 

Justinian  made  two  changes.  1.  If  the  parties  chose  to  reduce  their  contract 
to  writing,  which  they  need  not  do,  he  enacted  that  they  should  not  be  bound 
until  it  had  been  reduced  to  writing,  and  one  of  three  conditions  had  been  ful- 
filled :  viz.  that  the  writing  was  (a)  written  by  the  parties  or  (b)  signed  by  them, 
or  (c)  formally  wi'itten  by  a  notary.  2.  The  earnest  (arrfice).  instead  of  a  proof 
of  the  contract,  became  a  measure  of  damages  for  not  fulfilling  the  contract, 
■whether  written  or  unwritten,  the  purchaser  forfeiting  the  earnest  if  he  retracted, 
and  the  seller  if  he  retracted  forfeiting  double. 

The  thing  sold  must  be  defined  in  some  way,  but  it  might  be  defined' in  many 
ways,  as,  e.g.  by  selling  at  so  much  a  head  the  fish  to  be  caught  on  a  day,  rei 
speratcs  emptio,  or  the  chance  of  the  whole  take  of  fish  on  a  day,  spei  emptio. 
■  (Tit.  23.  pr.) 

The  price  must  be  fixed  and  certain.  If  a  thing  is  sold  at  the  price  at  which 
Titius  shall  value  the  thing,  Justinian  decides  that  if  Titius  does  fix  a  value  this 
is  a  contract  of  sale  :  but,  if  he  does  not,  there  is  no  contract  of  sale.  (1.) 

The  price  must  be  in  money,  or  else  the  contract  is  one  of  exchang-e  (permu- 
tatio),  not  sale,  the  difference  being  that,  if  a  contract  of  sale  was  made,  the 
consent  was  the  basis  of  the  contract,  but  in  exchange  the  contract  was  made 
re,  by  the  delivery  of  one  thing  in  exchange  for  which  the  other  thing  was  to  be 
given. 

The  duties  of  the  seller  were,  1,  to  deliver  the  thing  and  to  give  la^-ful  and 
undistm-bed  possession  of  it  (not  to  give  the  dominion  of  it).  2.  To  recompense 
the  buyer,  if  evicted.  3.  To  secure  the  buyer  against  secret  faults.  If  secret 
faults  were  discovered,  the  buyer  might,  at  his  option,  (a)  by  an  actio  cestimato- 
ria,  recover  damages,  greater  or  less,  according  as  the  seller  knew  (or  did  not 
know)  of  the  faults,  or  (b),  by  what  was  redhibitio,  get  the  contract  rescinded 
and  return  the  thing  to  the  seller.  But  this  was  not  all.  In  order  to  fortify 
himself,  the  buyer  frequently  exacteil  by  stipulation  a  promise  from  the  seller 
that  he  would  give  him  the  dominium,  and  that,  if  the  buyer  was  evicted,  he 
would  pay  him  double  the  purchase   money.     After  the  use  of  this  fortifying 
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ptipnlation  had  become  fatniliai-,  it  was  lieM  that  custom  ho  fai*  impr>i-ted  such  a 
stipulation  into  the  conti'act.  that  the  buyer,  who  had  not  demanded  Kuch  a  prom- 
ise, and  who,  therefore,  could  not  sue  ex  .itipulatu  if  evieteil,  yet,  if  evicted,  could, 
in  the  boncB  fidel  actio  of  emptio,  recover  double  the  purchase  money,  on  the  ground 
that  the  seller  ought  to  put  the  hirei'  in  fus  good  a  position  as  if  the  stiijulation 
had  been  made. 

The  buyer  was  bound,  1,  to  make  the  seller  the  receiver  of  the  money  fixed 
as  the  price,  and,  2,  to  pay  interest  from  the  day  of  receiving  the  thing  until  he 
paid  the  price.  (2.) 

The  contract  of  sale  was  complete  when  the  price  was  fixed,  but  the  thing 
sold  remained  in  the  ownership  of  the  seller  until  he  delivered  it.  If,  after  the 
sale  was  made,  the  thing  bought  improved  iii  value,  the  buyer  profited,  and  if 
it  lost  in  value  without  the  fault  of  the  seller  the  buyei-  had  to  take  it  as  it  was. 
The  risk,  after  the  pi-ice  was  paid,  was  that  of  the  buyer,  and  if  the  thing  was 
wholly  lost,  by  some  cause  beyond  the  control  of  the  seller,  the  loss  fell  on  the 
buyer,  not  on  the  seller,  although  the  seller  was  the  doininics,  while  generally  it 
is  true  that  res  dovi'mo  pent.  But  then  the  seller  had  to  take  the  care  of  a  good 
paterfamilias  of  the  thing  while  it  was  in  his  custody,  and,  if  he  did  not,  the 
buyer  could  sue  him  for  damages,  and,  if  the  seller  chose,  he  might  take  even  a 
fui'ther  responsibility  and  specially  engage  to  be  answei-able  even  beyond  the 
measui-e  of  responsibility  of  a  bonus  paterfamilias,  as,  e.g.,  that  a  slave  purchased 
should  not  in  any  case  escape  out  of  his  custody.  If  the  thing,  while  retained 
by  the  seller,  was  injured,  or  stolen  by  a  third  person,  the  seller  had  to  cede  to 
the  buyer  the  action  which,  as  dominiis,  he  had  against  the  wrong-doer  or 
thief.   (B.) 

The  contract  of  sale  might  be  made  to  be  fulfilled  on  a  condition  happening, 
or  to  be  at  end  on  a  condition  happening,  or  with  a  subsidiaiy  agreement  added 
to  it,  such  as  (a)  that  it  might  be  rescinded  if  the  seller  had  a  better  offer  before 
a  given  day  (in  diem  addictio),  or  (b)  a  lex  commissoria,  a  general  agreement 
for  the  ]-escission  of  the  contract,  if  not  executed,  this  agreement  being  specially 
used  to  enable  the  seller  to  get  back  the  thing  if  he  had  delivered  it,  and 
was  not  paid  by  a  certain  day.  A  seller  could,  under  Justinian,  have  a  sale 
rescinded,  or  the  difference  made  up  to  him,  if  he  had  sold  for  less  than  half  the 
value.  (4.) 

If  the  seller  knowingly  sold  something  that  cannot  be  sold,  as  a  res  puUica, 
or  a  freeman,  the  buyer  could  recover  from  the  seller  all  he  had  lost  by  entering 
into  the  bargain:  he  could,  e.g.,  get  interest  on  his  purchase  money. 

The  honos  fidei  actio  of  the  buyer  was  tei-med'ez  empto  or  empti,  that  of  the 
seller  ex  vendito  or  venditi.  (5.) 

ii.  Letting  on  Hire.— The  contract  of  letting  and  hiring  [locatio-conductio) 
is  the  second  of  the  consensual  contracts,  and  was  foi-med  as  soon  as  the  price 
of  the  letting  (merces)  was  fixed.  The  three  heads  of  this  contract  were,  1,  locatio- 
conductio  rerum,  when  one  person  let  and  another  hired  a  thing ;  2,  locatio- 
conductio  operarum,  where  one  person  let  his  services  and  another  hired  them  ; 
3,  locatio-conductio  operis  faciendi  where  one  person,  the  7of ofor,  delivei-ed  over 
a  thing,  to  have  something  done  to  it  for  a  j>rice,  by  another  person,  the  conductor 
(Tit.  24.  pr.)  The  price  must  be  fixed,  but  might  be  left  to  be  fixed  by  anothei 
person,  but  if  no  price  was  fixed  the  contract  was  not  technically  one  of  locatio- 
conductio,  but  was  an  innominate  contract.  The  price  must  be  in  money,  and  so 
if  one  man  lets  his  ox  in  exchange  for  the  hirer  in  turn  letting  his  ox  to  the  first 
letter,  this  is  not  locatio-conductio,  but  an  innominate  contract.     (2.)  Emphyteusis, 
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which  resembles  sale  in  regard  to  the  largeness  of  the  interest  passed  by  it,  and 
locat'w-conductio  inasmuch  as  the  property  still  remains  in  the  creator  of  the 
emphyteusis,  was  declared  to  be  a  separate  form  of  contract  by  Zeno.  In  the 
absence  of  special  agreement  to  the  contrary,  the  risk  in  emphyteusis  of  a  total 
loss  fell  on  the  owner,  the  risk  of  a  partial  loss  fell  on  the  occupier.  (3.)  If  a  man 
gives  his  gold  to  a  goldsmith  to  have  ring-s  made  of  it  for  a  fixed  pnce,  this  is  loca- 
tio-conduct'io ;  but  if  the  rings  are  to  be  made  of  the  gold  of  the  goldsmith,  it  is  a 
sale.  (4.)  The  hirer  has  to  bestow  on  the  thing  hired  the  care  of  a  bonus  paterfa- 
miUas,  but  fortuitous  loss  falls  on  the  owner,  that  is,  the  letter  ;  a  distinction  being 
thus  established  between  the  contract  of  locatio-condiictio  and  that  of  sale,  where 
the  risk  of  fortuitous  loss  is  not  with  the  doviinus,  the  seller,  but  -with  the  buyer 
(5),  who  still  remained  possessor  in  the  eyes  of  the  law.  The  duties  of  the  letter 
were,  1,  to  give  the  hirer  the  free  use  of  the  thing;  2,  to  guarantee  him  against 
eviction  ;  3,  to  reimburse  him  for  necessary  or  useful  expenses.  The  duties  of  the 
hirer  were,  1,  to  give  the  care  of  a  bonus  ■paterfamilias  to  the  custody  of  the  thing  ; 
2,  to  give  the  thing  up  when  the  term  of  hiring  was  at  an  end ;  and,  3,  to  pay  the 
agreed  price  of  hiring.  (Tit.  24.  pr.) 

The  contract  was  terminated,  1,  by  the  death  of  a  person  who  had  contracted 
to  let  out  his  personal  services  or  who  specially  was  to  do  a  thing  ;  but  it  was  not 
terminated  in  other  cases  by  the  death  of  the  locator  or  conductor,  the  conti-act 
passing  to  the  heirs  of  each  ;  2,  by  the  sale  of  the  thing,  the  conductm-  having  a 
right  to  damages  against  the  locator  for  being  turned  out,  but  having  no  title  to 
hold  against  a  purchasei- ;.  3.  by  rent  being  two  years  in  arrear ;  or  by  gi-oss  misuse 
on  the  part  of  the  conductor;  4,  by  the  locator  having  indispensable  need  of  it ; 
and,  5,  by  the  conditctor  being  prevented  from  getting  benefit  from  it,  as  by  armed 
force.  (6,  note.) 

The  hirer  had  the  actio  conducti ;  the  latter  had,  1,  the  actio  locati,  and,  2,  a 
real  action,  actio  Serviana,  by  which  he  was  enabled  to  seize  on  the  farming  instru- 
ments of  the  hirer  of  land  if  rent  was  not  paid  ;  and,  3,  could  apply  for  the  inter- 
dictum  /Salviamim,  by  which  he  got  possession  of  things  pledged  for  the  rent  of 
land.  (Tit.  24.  pr.) 

iii.  Partnership. — The  third  kind  of  consensual  contracts,  partnership,  may 
be  considered  under  the  following  heads  : — 

1.  Tl/e  objects  of  the  prtrijiers/^/^:).— Partnership  might  be  (a)  universorum  ho- 
noruin  (KoivoTrpa^ia),  of  everything  belonging  to  or  accruing  to  each  partner  in  any 
way,  and  goods  belonging  to  the  partnei-s  at  the  time  of  the  contract  passed  to  all 
without  delivei-y  ;  (b)  universorum  qucE  ex  qucEstic  veniunt,  of  things  acquired  in 
the  course  of  business,  but  not  of  inheritances,  legacies,  etc.;  (c)  neyotiationis  ali- 
cujus  ;  (d)  vectigalis,  forfai-ming  the  public  revenues  ;  (e)  rei  unius.    (Tit.  25.  pr.) 

2.  The  shares  of  the  partners. — In  the  absence  of  special  agi-eement  each 
partner  has  an  equal  share  in  the  profit  and  loss.  (1.)  But  they  may  agree  that 
one-third  of  the  profits  and  one-third  of  the  loss  shall  belong  to  one  partnfer— or 
one  may  have  the  profit  after  a  l)alance  has  l>een  struck  and  not  be  responsible  for 
loss — or  one  may  contribute  money  and  another  only  services  ;  but  a  leonine  part- 
nership, by  which  one  partner  took  all  the  profit,  was  not  permitted.  (2.)  If  a 
share  of  gain  is  assigned  to  one  partner,  he  has,  in  the  absence  of  special  agi-ee- 
ment,  to  take  an  equal  shai-e  of  loss.  (3.) 

3.  The  dissolution  of  the  partnership.— k  partnership  was  dissolved  {a)  ex  pe?-- 
sonis,  when  one  person  is  dead  or  incapacitated.  As  to  death,  it  may  be  remarked 
that  the  death  of  one  of  many  partners  dissolved  the  whole  j)ai-t.nership,  but  that 
a  societas  vectigalis  passed  to  the  heirs.  (5,  note.)     Incapacity  might  under  Jus- 
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tinian  be  caused  by  pioblicatio  or  confiscation,  when  the  fiscus  was  looked  on  a« 
the  successor  ;  and  this  was  one  of  the  consequences  of  the  tnaxima  or  inedia  cap- 
itifi  dewAnutio.  (b)  Ex  rebus,  when  the  i:)urpose  of  the  j)artnership  ha«  been  ac- 
complished or  the  condition  to  which  it  was  made  subject,  for  partnership  miji-ht 
be  made  conditionally,  has  been  fulfilled  (4),  or  when  the  subject  matter  of  the 
partnership  has  ceased  to  exist,  as  in  the  case  of  a  cesslo  bonorui/i,  when  the  ^oods 
of  the  insolvent  were  all  lost  to  him.  (7.)  But  the  outgoing-  partner  might  form  a 
new  partnership  with  his  old  partners,  and  as  partnership,  being  a  contract  jus 
gentium,  could  be  foi'med  with  a  peregrinus,  a  new  partnership  might  be  formed 
even  with  a  person  who,  having  undergone  the  media  capitis  deminutio,  had  lost 
his  civitas.  The  otiinima  capitis  deminutio  did  not  dissolve  a  partnership,  and  a 
pei'son  arrogated  or  emancipated  was  still  a  partner.  (8.)  (c)  Ex  volujitate,  when 
one  partner  wished  to  retire  ;  but  if,  when  the  partnei-ship  is  unixiersorum  bonorum, 
he  renounces  from  a  desire  to  profit  exclusively  by  some  gain,  as  an  inheritance, 
accruingto  himself,  heis  compelled  to  share  this  gain  with  his  partners.  (4.)  (d)  Ex 
actio?ie,  when  one  partner  compelled  a  dissolution  by  action,  (e)  Tettipore,  by  the 
time  dui-ing  which  the  partnership  was  to  last  having  expired.  (4.) 

4.  The  power's  and  duties  of  the  partners. — Each  partner  was  the  mandatary 
of  the  othei's,  but,  for  anything  beyond  mere  ordinary  administration,  required  an 
express  mandattcm.  Pi-opei-ly,  only  the  particular  partner  who  was  party  to  a 
contract  could  sue  or  be  sued  by  third  parties,  but  the  praetor,  if  necessary,  allowed 
actions  to  be  brought  by  or  against  the  other  partners.  Each  partner  has  a  bonm 
fidei  action  pi'o  socio  against  the  others  to  recover  his  just  expenses  and  make  them 
answerable  for  his  losses  or  their  negligence.  (2,  note.)  Each  partner  was  bound 
to  take  as  much  care  of  goods  belonging  to  the  partnei-ship  as  he  did  of  his  own, 
and  to  this  extent  he  was  answei-able,  not  only  for  dolus ^  but  culpa.  (9.) 

There  was  such  a  frater^nitas  between  partners,  that  while  on  the  one  hand  a 
partner  could  not  in  an  actio  pro  socio  be  condemned  beyond  his  means  {beneficium 
competentiOB),  yet  condemnation  in  this  action  carried  infamy  with  it.  If  a  partner 
committed  a  delict  against  his  partners,  they  had  the  appropriate  actio  ex  delicto 
against  him,  and  a  partition  of  the  partnership  property  could  be  enforced  by  an 
actio  communi  dividundo.  (9,  note.) 

iv.  Mandate. — The  foui-th  of  the  consensual  contracts  is  mandate,  by  which 
one  person  charges  another  to  do  something :  originally,  one  friend  (the  mandator) 
charges  another  friend,  in  whom  he  has  confidence  (the  inandatarius),  to  do  some- 
thing for  him,  and  as  a  xiledge  places  his  hand  in  his  friend's  {manus  datio).  The 
I'elations  thus  created  were  afterwards  enforced  by  the  bonoe  fidei  actions  mandati 
directa,  by  which  the  onandator  compelled  the  mandatarius  to  account  to  him,  and 
■uiandati  contraria,  by  which  the  viandatarltis  compelled  the  mandator  to  i-eim- 
burse  him  for  expenses  and  losses.  (Tit.  26.  pr.)  Still  the  original  character  of 
the  contract  was  traceable  in  mandate  always  remaining  a  gratuitous  contract  (13), 
and  the  mandatarius  who  was  adjudged  in  an  action  to  have  failed  to  discharge 
his  duty  was  stamped  with  infamy.   (Tit.  26.  pr.) 

Gradually  the  scope  of  mandate  was  much  enlarged  by  the  prsetor  allowing 
third  parties  with  whom  the  mandataritis  had  contracted  to  sue  or  be  sued  by  the 
mandator,  in  the  form  of  actiones  utiles.  Thei-e  were  still  some  acts,  such  as 
making  a  testament,  or  entering  on  an  inheiitance,  which  every  man  must  do  for 
himself :  but,  in  general  terms,  it  may  be  said,  that  a  law  of  agency  was  thus 
created,  as  these  actions  could  be  brought  without  the  concurrence  of  the  agent  or 
procurator,  and  thus  the  principal  and  third  pai-ties  were  placed  in  direct  rela- 
tions. (Tit.  26.  pr.) 
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-Forms  of  Mandate. — Mandate  may  assume  five  forms,  according  to  the  per- 
sons interested  in  the  contract.  It  may  he  made  (a)  for  the  benefit  of  the  'iiianda- 
lor  only.,  as  when  he  chai-g-es  the  mandatarius  to  buy  an  estate  for  him.  (1.)  (ft) 
For  the  benefit  of  the  mandatoi'  and  the  mandatanus,  as,  1,  when  the  mandator 
guarantees  a  loan  which  the  mandatarius  makes  with  interest  to  a  third  pai-ty, 
but  for  the  benefit  of  the  mandator' ;  or,  2,  when  the  mandator,  being  ah-eady  a 
fidejussor,  gives  the  mandatarius,  who  is  about  to  sue  him  as  such,  a  mandate  to 
sue  the  pi-incijial.  (Here  both  gain,  or  I'ather,  befoi'e  Justinian  introduced  the 
benefic'iwn  ordinis,  they  gained,  the  mandator  by  having  the  pi-incijial  sued  first, 
and  the  mandatanus  by  having  two  i")ersons  to  sue,  one  after  the  other  ;)  or,  3, 
when  the  debtor  gives  the  creditor  a  mandate  to  stipulate  for  something  owed  the 
mandator  by  a  third  party.  (Here  again  both  benefit ;  the  mandator  gets  his  del  )t 
collected  for  him,  and  the  inandatayiush&sUso  persons  to  sue.  (2.)  (c)  For  the 
benefit  of  a  third  person,  as  a  mandate  to  manage  the  affairs  of  Titius.  {d)  For 
the  benefit  of  the  mandator,  and  a  third  person,  as  when  the  mandatarius  is 
charged  to  buy  an  estate  fov  Titius  and  the  mandator'  jointly,  (e)  For  the  benefit 
of  the  mandatarius  and  a  third  person,  as  when  the  mandatm'  chai-ges  the  ma)i- 
datariris  to  lend  money  at  interest  to  Titius,  an  opportunity  of  lending  money  at 
interest  being  here,  as  above  in  (b  1),  treated  as  a  benefit  to  the  lender.  (5.)  A 
mandate  for  the  benefit  of  the  mandatarius  only,  as  to  invest  his  money  in  the 
purchase  of  an  estate,  is  merely  a  piece  of  advice,  and  cannot  be  reckoned  a  man- 
date at  all,  unless  the  mandator  meant  to  say  that  if  his  advice  was  followed,  he, 
and  not  the  mandatarius,  was  to  take  the  risk  (6.)  A  mandate  may  be  made 
conditionally,  or  to  have  effect  from  a  particular  time.   (12.) 

Mandate  used  as  a  mode  of  Surety sMj). — A  mandate  was  almost  the  same  as 
fidejussio  as  a  means  of  creating  suretyship,  and  was  subject  to  the  same  general 
rules  as  to  the  inability  of  women,  under  the  senatus-consultum  Velleianum,  to 
enter  into  it  for  this  purpose,  and  as  to  the  benefits  of  discussion  (pi'dinis),  i.e. 
that  the  princij)al  should  be  sued  fii-st,  under  Justinian,  and  of  division,  that  is, 
that  the  liabilities  of  co-sureties  should  be  divided  among  them,  under  Hadrian's 
resci-ipt,  and,  to  some  extent,  of  the  cession  of  actions.  But  the  mandator  and 
fidejussor  differed  in  some  respects.  1.  The  mandator  was  considered  sometimes 
more  i-esponsible.  It  was,  for  instance,  doubted  by  the  jurists  whether  if  an  ado- 
lescent who  had  borrowed  undei-  a  guarantee  was  restitutus  in  integrum,  tlie 
ci-editor  or  the  fidejussor  was  to  suffer  the  loss,  but  it  was  considei-ed  clear  that 
tlie  mandator  rather  than  the  creditor  was  to  suffer.  2.  Before  the  time  of  Jus- 
tinian, who  placed  them  on  an  equality,  the  fidejussor  was  released  by  the  princi- 
pal being  sued — not  so  the  mandator,  as  his  contract  was  a  separate  one.  3.  The 
fidejussor  could  not  demand  that  the  actions  against  the  debtor  and  the  co-sui-e- 
ties  should  be  ceded  to  him  after  a  litis  contestatio  in  a  suit  by  the  creditor  against 
the  fidej2issor ;  but  the  mandator  was  not  affected  by  a  litis  contestatio  or  judg- 
ment in  an  action  against  the  debtor.  4.  The  mandator  was  released  if  the  credi- 
tor had  walfnlly  abandoned  any  of  the  remedies  the  mandator  could  call  on  him  to 
cede,  while  the  fidejussor  could  only  call  on  the  creditor  to  cede  such  as  he  had  to 
cede.  (6,  note.) 

Duties  andpou'ers  of  the  MandataHus. — No  one  need  accept  a  mandate,  but 
if  accented,  it  must  be  executed,  unless  renounced  soon  enough  foj-  the  mandator 
to  carry  out  his  pui-pose  himself  oj-  through  another.  Otherwise  the  mandatar'i  'is 
will  be  liable  to  an  actio  mandati,  unless  some  such  reason  as  a  sud<ien  ihness  ov 
enmity  has  prevented  him  from  renouncing  or  i-enouncing  soon  enough.  (11.)  If 
the  mandator  revokes  before  execution,   the  mandate  is  at  an  end.  (5>.)     A  man- 
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date  is  also  extingriished,  if.  before  it  is  executor],  (-ithe)'  the  mandator  or  manda- 
tarlus  dies,  but  the  laaiulatarlus  has  an  actut  'laandati,  if  he  executes  the  mandate 
when  the  'inaibdator  is  really,  but  not  to  his  knowledge,  deaxl;  just  as  a  jiayrnent 
tc  a  steward,  enfranchised  or  ceasing-  to  have  powej*  to  act  as  steward,  is  good 
ag-ainst  his  master  if  the  person  jiaying-  the  money  does  not  know  that  the  steward 
is  not  still  a  slave  or  has  ceased  to  have  power  to  act  as  steward.  (10.)  A  man- 
date contra  bones  mures,  as  to  commit  theft,  is  not  obligatory ;  the  iruxndatariiia 
may  have  to  pay  a  penalty  in  such  a  case,  but  he  has  no  remedy  against  the  jjerson 
who  charges  him  to  commit  the  theft.  (7.)  The  mandatarius  must  not  exceed  the 
fimits  of  his  mandate.  If  a  mandator  charges  the  mandatarius  to  spend  100  aurei, 
the  mandatarhis  may  spend  less  but  not  more ;  and  he  can  make  the  laand/itor 
responsible  up  to  100  aurei,  though  not  for  the  excess.  (8.)  In  the  executi<*n  of  the 
mandate,  the  mandatarius  was  bound  to  exercise  the  diligence  of  a  bonus  pater- 
familias. (11,  note.) 

Gfratuitous  ftltaracter  of  the  Contract. — A  mandate  is  always  gratuitous ; 
and  a  contract  which,  if  gratuitous,  would  be  a  mandate,  will,  if  not  gratuitous, 
almost  always  take  the  form  of  locatio-conductio,  and  so  vice  vei'sa,  if  a  jDerson 
gives  out  his  materials  to  be  done  something  with,  but  does  not  fix  the  piice,  an 
actio  mandati  may  be  brought.  But  although  the  mandate  was  gratuitous,  yet  an 
honoi-Sii'y -paiyment  (Jionorarium)  might  be  arranged  foi-and  given,  as  to  doctoi-s,  etc., 
and  although  the  payment  could  net  be  enforced  by  an  action,  yet  the  magistrate 
in  the  exercise  of  his  extraordinary  jurisdiction  would  i-egulate  it  and  see  it  was 
paid.  (13.) 

Obligations  quasi  ex  Contractd. — We  now  come  to  cases  where  an  obliga- 
tion exists,  not  arising  from  a  conti-act,  but  from  such  a  state  of  things  that  one 
man  is  bound  to  another  as  if  there  was  a  contract.  These  obligations,  moreovei", 
resemble  not  only  obligations  generally,  but  those  arising  from  some  pai-ticular 
form  of  contract.  The  three  first  of  the  examples  that  follow,  for  example,  closely 
approach  obligations  ai'ising  from  a  mandate.  The  two  next  closely  approach  ob- 
ligations arising  from  a  societas.  The  last  closely  appi-oaches  the  obligation  aiis- 
ing  from  mutuwii.     (Tit.  27.  pr.  6.) 

The  following  are  the  examples  (which  are  merely  examples)  given  in  the 
Institutes. 

1.  If  one  man  manages  the  affairs  of  another  who  is  absent,  without  being 
charged  to  do  so,  there  is  no  contract  between  them,  but  in  order  that  the  afiairs 
of  absent  people  may  not  be  neglected,  the  law  treated  the  parties  as  if  a  man- 
date  had  been  given,  the  person  whose  affaii-s  had  been  managed  having  an  actio 
negotiorum  gestorum  against  the  gestor  to  make  him  account,  and  the  gestor  having 
an  actio  contraria  against  him,  but  (in  distinction  to  the  case  of  a  mandate)  only 
for  what  he  has  usefully  expended,  not  for  all  his  expenses.  The  gestor  has 
to  show  the  diligence  of  a  bo7ius  paterfamilias.  (1.) 

2.  Tutors  and,  3,  curatoi-s  are  bound  to  the  piapil  or  adolescent,  who  have  a 
direct  action  to  make  them  account,  and  are  subject  to  a  contrary  action  for  losses 
and  all  expenses.  (2.) 

4.  If  two  persons,  not  being  partners,  have  a  thing  in  common,  and  one  has 
received  the  fruits  or  borne  necessary  or  useful  expenses,  he  can  be  sued  or  sue  as 
if  the  other  had  been  a  partner  (3)  ;  and,  5,  the  same  nuiy  be  said  of  two  co-heirs, 
who  have  a  right  to  apply  to  have  the  inheritance  divided.  (4.) 

6.  The  heir,  though  not  bound  by  a  contract  to  the  legatee,  is  under  an  obliga- 
tion to  him,  quasi  ex  contractu,  to  carry  out  the  dispositions  of  the  testator,  and 
the  legatee  had  an  actio  ex  testamento  to  make  him  do  this ;  having  also,  if  a  par- 
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ticular  thing  was  so  given  as  a  legacy  as  to  give  the  legatee  the  right  to  bring  a 
vindicatio,  the  choice  between  the  real  and  personal  action.  (5.) 

7.  A  person  to  whom  money  not  due  is  paid  by  mistake,  is  not  bound  by  a  con- 
tract, for  payment  is  generally  rather  the  fulfilment  than  the  origin  of  a  contract, 
but  he  is  bound  to  repay  it  by  an  obligation  quasi  ex  contractu.  (6.) 

Inoi'der  that  the  person  paying  might  be  able  to  recover,  three  conditions  must 
be  fulfilled :  (a)  the  payment  must  be  really  not  due  ;  a  person  coiild  not  recover  if 
what  he  paid  was  due,  although  by  a  merely  natiiral  obligation,  or  if  he  paid 
sooner  than  necessary  what  he  must  some  day  pay  ;  but  he  might  recover  what  he 
paid  under  a  conditional  undei'taking  before  the  event  happened  ;  (?;)  he  must  have 
paid  under  a  mistake  arising  from  ignorance  of  fact  oi"  law  ;  for  if  he  paid  knowing- 
ly, he  was  treated  as  having  made  a  gift  (6) ;  (c)  he  must  not  have  jiaid  when  liable 
to  pay  double  the  amount  claimed,  as  he  would  be  if  he  denied  that  a  judgment 
pronounced  against  him  had  been  pronounced,  or  in  actions  under  the  lexAquUia, 
or,  before  Justinian,  in  cases  of  legacies  given  per  damnationem.  Justinian  put 
all  legacies  and  fideicominissa  on  the  same  footing  in  this  respect,  but  only  in 
favor  of  certain  legatees,  such  as  churches,  asylums,  monastei-ies,  and  so  forth.  If 
when  a  person  in  such  cases  chose  to  pay  the  simple  sum  claimed,  he  could  not 
recover  it,  as  he  was  taken  to  have  paid  it  to  obtain  security  from  the  penalty.  (7.) 

If  the  thing  not  due  was  paid  by  some  one  not  having  the  power  to  pass  prop- 
erty in  that  which  he  gave  as  payment  (and  when  payment  is  spoken  of  it  is  not 
money  only  that  is  meant),  then  the  thing  paid,  if  still  in  existence,  could  be 
reclaimed  by  a  vindicatio.  If  not  in  existence,  or  if  the  property  had  been  trans- 
ferred by  some  one  having  power  to  transfer  it,  then  the  person  paying  had  a 
condictio — which  would  be  indehiti  in  the  first  case,  as  he  claimed  things  like  what 
he  had  given — or  dare  oportere  in  the  second  case.  (6,  note.) 

Acquisition  of  Obligations  through  others. — Fathers  and  masters  acquire 
obligations,  i.e.  are  creditors,  and  can  bring  actions,  through  sons  in  potestate 
(subject  to  the  changes  made  by  Justinian  as  to  the  pec^dium,  the  father,  however, 
having  alone  the  right  to  bring  the  action  when  he  had  the  usufruct)  and  slaves. 
(Tit.  28.  pr.)  In  the  cases  of  slaves,  or  of  persons  supposed  to  be  slaves,  of  whom 
there  is  lonafide  possession  or  a  usufruct,  the  master  acquires  the  obligations  as 
to  all  that  arises  from  their  labors  or  from  something  belonging  to  the  master.  In 
the  case  of  slaves  of  whom  the  master  has  the  use,  the  master  acquires  the  obliga- 
tion as  to  all  that  arises  from  their  labors  expended  on  the  master's  property.  (1,  2.) 
The  slave  held  in  common  acquires,  in  the  absence  of  something  to  show  the  con- 
trary, for  his  masters  in  proportion  to  their  interests  in  him.  (3.)  The  Institutes 
do  not  notice  the  acquisition  of  obligations  through  procurators. 

Dissolution  of  Obligations. — The  last  Title  of  this  Book  treats  of  the  dissolu- 
tion of  obligations,  and  the  case  of  obligations  being  dissolved  ipso  jure  must  be 
distinguished  from  that  of  the  right  to  sue  on  an  obligation  being  met  by  an  excep- 
tion, a  subject  reserved  for  the  Fourth  Book.  There  are  three  modes  of  the  disso- 
lution of  contracts  noticed  in  the  Institutes  :  1.  Payment ;  2.  Novation  ;  3.  Use  of  a 
form  of  dissolution  corresponding  to  the  form  of  the  obligation.  (Tit.  29.) 

i.  Payment. — Sohotio,  a  term  applicable  generally  to  every  mode  of  loosening 
the  tie  of  the  obligation,  is  specially  applied  to  payment  in  its  widest  sense,  i.e. 
executing  the  contract.  There  are  as  to  this  three  questions  to  be  answered:  1. 
"Who  may  pay  ?  Either  the  debtor  himself  may  pay,  or  any  third  person  with  or 
without  the  debtor's  knowledge,  or  even  against  his  vnW,  may  pay  for  him.  If  the 
debtor  pays,  the  fidejussor  is  released,  and  if  the  fid^ejussor  pays  and  does  not 
require  the  actions  to  be  ceded  to  him,  the  principal  is  released.     2.  To  whom 
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mig-ht  the  payment  be  made  1  To  the  creditor  hiinwilf,  his  authonzed  agent,  to  the 
tutor,  curatoi',  or  authorized  pupil.  8.  Wiiat  inig'ht  be  f,'iveri  in  payment?  Not 
only  the  thing  itself,  but,  with  the  consent  of  the  creditor,  something  else  in  lieu 
of  it.  (Tit.  29.  pr.) 

ii.  Novation. — Novation  is  the  dissolution  of  one  obligation  by  the  foi-mation  of 
another.  Any  contract,  civil  or  natural,  could  be  extinguished  by  a  new  contract, 
operating  either  civilly  or  naturally,  being  formed  ;  the  new  conti-act  being  one  eithei* 
Utei'ls,  or  (so  generally  as  to  be  spoken  of  as  the  one  recognized  mode)  verbis.  The 
new  contract  must  be  different  from  the  old,  and  might  be  diftei-ent  in  three  ways  : 
1.  The  terms  might  be  altered  ;  2.  A  new  debtor  might  be  introduced,  and  even 
if  the  new  debtor  is  unable,  as  e.g.  an  unauthoiized  pupil,  to  contract,  still,  thougli 
the  new  contract,  except  as  a  natural  obligation,  is  void,  yet  the  lii-st  is  extinguished  ; 
but  it  would  be  otherwise,  if  the  new  contract  had  been  made  with  an  unauthoiized 
slave,  for  then  there  would  be  no  new  conti-act  at  all.  The  new  debtor  might  be 
substituted  even  without  the  consent  of  the  old  debtor  ;  this  new  debtor  was  termed 
ex'pi'omissor,  in  the  strict  sense  of  that  word.  If  the  old  debtor  substituted  anothei- 
person  as  the  new  <lebtor  in  his  own  place,  this  was  termed  delegatio.  A  new 
creditor  might  also  be  introduced.  8.  If  the  pai-ties  remained  the  same,  then  if 
the  preceding  contract  was  not  a  atijiulation,  the  forming  the  same  contract  by 
stipulation  operated  as  a  novation  of  the  tirst  ccmtract ;  but  if  the  preceding  con- 
tract is  a  stipulation,  something  new  must  be  introduced  ;  conditions  of  time  or 
fidejussores,  for  example,  must  be  added  oi-  taken  away.  If  the  second  contract  is 
made  conditionally,  the  tirst  is  not  extinguished  until  the  second  becomes  operative 
by  the  condition  having  been  fulfilled.  (3,  note.) 

Justinian  enacted  that  no  contract  should  be  extinguished  by  a  new  one  being 
formed,  unless  the  parties  cleai-ly  expi-essed  their  intention  that  this  should  be  the 
effect  of  the  new  contract.    (8.) 

Both  the  litis  conte-statio  and  a  judgment  produced  a  9iovatio,  but  the  effect 
was  not  exactly  the  same  as  in  novatio  proper,  as  the  beneficial  accessories  of  the 
old  contract,  such  as  pledges  and  interest,  were  continued.  (8,  note.) 

iii.  Foniis  of  Dissolution  corresponding  to  the  Forms  of  the  Obligation. — If 
payment  was  not  made,  nor  novation  made  by  a  new  stipulation,  the  proper  mode 
of  dissolving  a  contract  was  by  a  form  (imagi7iaria  solutio  in  the  fii-st  three  of  the 
following  cases)  corresponding  to  the  form  in  which  the  obligation  had  been 
C(mtracted.  A  nexum  was  dissolved  by  the  debtor  striking  the  scale  with  a  piece  of 
money  and  giving  it  to  the  creditor  as  repi-esenting  the  debt ;  and  this  form  was 
used  to  remit  payment  of  a  legacy  per  daimiationeni,  or  of  money  due  on  a  judg- 
ment, 01-  of  anything  certain,  pondere  numero  meiisurave.  (Tit.  29.  pr.)  A 
contract  verbis  was  dissolved  by  acceptilatlo,  i.e.  by  the  ci-editor  saying  Habeo  to 
the  debtor's  question  ^a6e.s?te  accepiw/i.  (1.)  A  contract  Uteris  was  dissolved  by 
the  debtor  making  the  expensilatio  of  an  imaginary  payment  in  his  books.  A 
contract  re  was  dissolved  by  the  thing  being  returned,  and  one  made  consensu  was 
dissolved  by  consent,  if  each  party  could  be  put  in  his  former  position.  (4.) 

If  a  contract  had  been  made  in  some  other  way  than  verbis,  and  the  parties 
subsequently  went  through  an  acceptilatlo,  this  operated  as  gi\-ing  an  exception 
pi-eventing  the  creditor  from  suing  But  in  order  that  the  preceding  obligation 
might  be  extinguished,  and  not  mei'ely  an  exception  allowed,  there  was  invented 
"what  was  termed  the  Aquilian  stipulation.  The  terms  of  the  former  contract  were 
thrown  into  the  form  of  a  stipulation,  which  extinguished  the  old  contract  by 
novation,  and  then  this  new  stipulation  was  dissolved  by  acceptilatio.  (2.)  Accepti- 
latlo may  be  applied  to  a  part  of  a  debt  as  well  as  to  the  whole.  (1.) 
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There  were  also  the  following  modes  in  which  an  oblig-ation  mig-ht  be  dissolved 
besides  the  thi-ee  above  mentioijed :  1.  The  obligation  becoming-  impossible  to 
execute,  as  if  the  thing  perished.  2.  Confusio,  i.e.  the  personcB  of  the  creditor  and 
the  debtor  becoming  merged,  as  if  the  debtor  became  heir  to  the  creditor.  3. 
Cainpensatio,  or  set-off,  in  the  sense  that  it  was  taken  notice  of  in  houcs  fidei  actions 
without  an  exception. 
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DELICTS. 

We  now  piOueci  to  notice  oblig-ations  arising  ex  delicto  or  quasi  ex  delicto. 

Delicts. — Oblig.«vions  arising  from  delicts,  i.e.  violations  of  the  rights  of  i^i-op- 
erty,  or  of  such  in^neuients  of  stattts  as  liberty,  security,  or  reputation,  arise 
fi'om  the  thing  done  ^cx  re),  without  necessary  reference  to  an  evil  intent,  and  the 
kinds  of  delicts  recogiirzed  by  the  law  are  four: — Fwrtum,  rapina,  damni  injuria, 
injuriOi.  (Bk.  iv.  Tit.  i   pr.) 

FuRTUM. — Theft  IS  The  fi-audulent  dealing  with  a  moveable  thing,  wth  its  use 
or  its  possession.  (1.)  oy  fraudulent  is  meant  'with  the  intention  of  committing 
a  theft,'  and  among  at^puberes  it  was  only  a  person  pubertati  proximus  who  was 
held  old  enough  to  have  such  an  intention.  (18.)  If  a  borrower  converts  the  thing 
borrowed  to  a  purpose  otner  than  that  foi'  which  it  was  lent,  he  does  not  commit  a 
theft,  if  he  honestly  thinKs  the  o%vner  would  permit  it  (7),  or  if  the  owner  would, 
as  a  matter  of  fact,  have  permitted  it.  (8.)  But  a  person  tempting  a  slave  to 
bring  him  the  propei-ty  oi  his  master,  and  then  receiving  the  things  by  direction 
of  the  master  to  whom  the  slave  has  revealed  the  facts,  is  guilty  both  of  theft  and 
of  cori'upting  a  slave.  (8.)  There  is  theft  of  the  use  of  a  thing,  as  when  a  creditor 
or  a  depositary  uses  for  his  own  puj-poses  the  thing  committed  to  him  as  a  pledge 
or  in  deposit,  or  a  borrower  uses  a  thing  for  a  purpose  other  than  that  for  which 
it  is  lent,  e.g.  borrows  a  horse  for  a  ride,  and  takes  it  into  battle.  (6.)  There  is 
theft  of  the  possession,  as  if  a  debtor  takes  from  the  creditor  the  thing  he  has 
jiledged  to  him.  Free  persons,  as,  e.g.  children  in  potestate,  are  among  the  things 
that  may  come  within  the  law  of  theft.  (10.)  A  person  who  assists  in  a  theft,  as 
by  placing  a  ladder  by  which  the  thief  mounts,  is  liable  to  an  action  of  theft,  but 
not  so  if  he  only  counsels  the  theft.  (11.)  If  persons  in  the  power  of  another  steal 
from  that  person,  they  cannot  be  sued  for  theft  by  that  person,  but  the  thing  is 
furtiva,  and  cannot  be  acquired  by  usucapion,  and  a  person  assisting  them  is 
liable  to  an  action  of  theft.   (12) 

In  case  of  theft  the  owner  of  the  thing  could  sue  for  the  thing,  if  in  the  pos- 
session of  the  thief,  by  the  ordinary  nieans,  vindicatio,  or  an  action  ad  exhibendim, 
and,  if  the  thing  was  no  longer  in  the  possession  of  the  thief,  he  could  i-ecover  the 
value  of  the  thing  stolen  and  intei*est  by  a  condictio  furtiva,  or  he  might,  if  he 
pleased,  bring  this  action  although  the  thing  was  in  the  thiers  possession.  But, 
besides  these  actions,  he  had  an  actio  fwrti,  an  action  to  recover  a  j>enalty  for  the 
WTong  done  him  ;  but  this,  though  it  could  be  brought  by  the  heirs  of  the  owner, 
could  not  be  brought  against  those  of  the  thief.  (19,  note.)  It  could,  as  we  have 
just  seen,  be  brought  against  the  accomplices  of  the  thief.  (11.) 
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Two  questions  arise  as  to  this  action.  1.  What  was  the  amount  of  the  penalty  ? 
2.   Who  could  bring  the  action  ? 

1.  The  amount  of  the  penalty  varied  according  as  the  theft  was  manifest  or 
not  manifest.  A  manifest  theft  is  one  in  which  the  thief  is  detected  in  the  act,  or 
in  the  place  of  the  theft,  or  mth  the  thing  on  him  before  he  reaches  his  destination. 
The  penalty  for  a  manifest  theft,  which  had  been  under  the  Twelve  Tables  for  a 
slave  death,  and  for  a  freeman  being  given  over  as  a  slave  to  the  pei-son  injured, 
was  fixed  by  the  prsetors  at  four  times  the  value  of  the  thing  stolen.  The  penalty 
for  non-manifest  theft  was  twice  the  value.  Any  accidental  circumstance  that, 
at  the  time  of  the  theft,  gave  a  special  value  to  the  thing,  was  reckoned  in  the 
value,  the  quadruple  or  double  of  which  was  to  be  given.  (.5).  In  the  older  law 
there  had  been  other  vai-iations  of  theft,  or  concealing  stolen  property,  to  which 
actions  had  been  attached,  with  varying  penalties,  under  the  heads  of  fwrtwm 
conceptum,  oblatiim,  prohibitum,  and  non  exliibitum.  (4.) 

2.  The  person  or  persons  who  wei-e  interested  in  the  thing  not  being  lost 
could  bring  the  actio  furti.  In  the  case  of  a  thing  subjected  to  a  usufruct,  both 
the  doininus  and  the  usufi-uctuaiy  had  such  an  interest,  and  both  could  bring  the 
action.  (13,  note.)  The  creditor  from  whom  a  thing  given  in  pledge  is  stolen, 
even  if  the  debtor  is  the  thief,  may  bring  it,  because  to  have  the  thing  pledged 
in  possession  is  a  gain,  although  the  debtor  may  be  able  to  pay.  (14.)  The  bona 
fide  purchaser,  too,  has  the  action  althoug-h  he  is  not  the  dominus.  (15.)  The  con- 
ductor operis,  the  tailor,  or  fuller,  who  has  clothes  to  mend  oi'  clean,  can  bring  the 
action,  if  he  is  solvent,  and  the  owner  cannot ;  for,  as  he  has  his  remedy  against 
the  tailor,  the  owner  has  not  an  interest :  but  if  the  tailor  was  insolvent  the  owner 
could  bring  the  action.  (15.)  The  same  rule  applied  before  Justinian  to  the  bor- 
rower under  a  commodatwm,  but,  under  Justinian,  the  lender  had  his  choice.  If 
he  chose  to  bring  the  action  against  the  thief,  the  bori-ower  was  freed  from  respon- 
sibility. If,  knowing  of  the  theft,  he  chose  to  sue  the  borrower,  then  the  bor- 
rower had  the  action  against  the  thief  so  far  as  he  paid,  but  the  lender  had  not, 
whether  the  borrower  was  solvent  or  not.  If  the  lender,  ignorant  of  the  theft, 
brought  an  action  against  the  borrower,  he  might,  on  knowing  the  facts,  desist 
from  that  action,  and  sue  the  thief,  and  then  the  borrower  was  free,  whatever  the 
result  of  the  action  against  the  thief  might  be.  (16.)  A  depositary,  not  being 
answerable  for  culpa  levis,  had  no  interest  sufficient  to  support  the  action,  and  the 
owner  only  could  bring  it.  (17.)  A  mere  interest  in  a  thing  not  delivered  being 
safe,  such  as  that  of  a  person  to  whom  a  thing  was  due  under  a  stipulation,  or  that 
of  a  creditor  in  anything  belonging  to  his  debtor,  was  not  suthcient  to  support  the 
action.  (13,  note.)  A  separate  action  against  each  offender  could  be  brought  for 
the  full  penalty.  (17.) 

BoMA  VI  RAPTA. — The  prsetor  instituted  an  action  to  meet  the  case  of  goods 
being  taken  by  violence,  the  plaintiff  being  allowed  to  recover,  if  he  brought  his 
action  within  a  year,  the  thing  or  its  value,  and  also  three  times  its  value  as  a 
penalty  ;  or,  if  he  brought  his  action  after  a  year,  the  thing,  oj'  its  value, 
only.  It  was  necessary  that  the  act  should  be  committed  dolo  malu, 
and  not  through  an  honest  mistake,  but  the  value  of  the  thing  was  imma- 
terial, and  one  person  acting  alone  could  committ  the  act ;  nor  did  it  make  any 
difference  whether  the  robber  was  or  was  not  taken  while  committing  the  robbery, 
but  the  action  could  not  be  bi'ought  against  the  heirs  of  the  wrongdoer.  (Tit.  2.  pr. 
1.)  It  wa?  not  necessary  that  the  thing  taken  should  have  been  among  the  goods 
of  the  plaintiff.  If  it  was  taken  from  among  his  goods,  that  was  enough  ;  and  so 
even  the  depositary  might  bring  this  action,  as  could  all  those  who  could  bi-ing  an 
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actio  fnrt'i,.  (!J.)  Thti  actio  vi  l>onoru7n  raptm-v/m  only  apjilied  in  case  moveables 
were  taken,  but  a  constitution  of  Valentinian,  Theodosiua,  and  Arcaxliiis  provided 
that  if  moveables  were  taken,  or  immoveables  seized  on  by  force,  the  wrong'doer, 
if  he  was  the  owner,  lost  the  property  in  the  thing- ;  if  he  was  not  the  owner,  he 
had  to  give  up  the  thing-  and   to  pay  its  value  by  way  of  penalty.  (1.) 

Lex  Aquilia. — The  lex  Aquilia  consisted  of  three  heads,  the  second  of  which 
had  reference  to  acceptilatio,  and  it  is  only  the  fii'st  and  thii-d  which  bear  on  the 
subject  of  delicts.  (Tit.  4.  pr.) 

1.  The  fii'st  head  gave  an  action  clamni  inj^bricp  to  the  owner  of  a  slave  or  any 
quadruped  reckoned  among  cattle,  i.e.  horses,  asses,  swine,  etc.,  but  not  dotrs  or 
wild  animals  (1),  killed  without  right,  but  without  reference  to  the  intent  of  the 
wrongdoer.  Was  the  person  killing  the  slave  in  fault  ?  was  the  question  asked. 
A  soldier  throwing  a  javelin  in  the  camp,  and  accidently  killing  a  slave,  would  not 
be  liable,  but  if  he  was  not  in  the  camp  he  would  be.  (4.)  A  person  cutting  down 
a  tree  near  a  public  path  would  be  liable  if  he  did  not  give  warning,  but  not  if  he 
gave  warning,  supposing  the  tree  fell  on  and  killed  a  slave.  If  the  tree  was  in  the 
middle  of  a  field,  he  would  not  be  in  fault,  and  therefoi-e  not  liable,  even  though  he 
gave  no  warning.  (5.)  Neglect  or  unskilful  ti-eatment  on  the  part  of  a  physician, 
leading  to  the  death  of  a  slave,  would  make  the  physician  liable  (6,  7),  and  a 
muleteer,  killing  a  slave  by  his  mules  running  away,  would  be  liable  if  a  stronger 
man  could  have  held  them  in.  (8.) 

The  penalty  was  the  greatest  value  of  the  slave  or  animal  killed  at  any  time 
within  a  year,  not  the  actual  value  at  the  time  of  death,  and,  as  the  action  was  thus 
penal,  it  did  not  lie  against  the  heirs  of  the  wrongdoer.  Interpretation  of  the  law 
decided  that  in  the  greatest  value  was  to  be  included  all  consequential  loss,  as  if 
the  slave,  had  he  lived,  could  have  entered  on  an  inheritance  for  the  owner  ;  or  if 
a  set  or  pair  of  slaves  or  animals  was  spoiled  by  one  perishing  (10),  and  if  the  de- 
fendant denied  his  liability,  the  penalty  was  doubled.  The  owner,  besides  the 
action  under  the  lex  Aquilia,  might  also  bi-ing  a  criminal  charge  against  the  per- 
son who  killed  a  slave.   (11.) 

2.  The  second  head  provided  for  every  kind  of  damage  {damnum)  done  wi'ong- 
fuUy  to  a  slave,  or  any  four-footed  beast,  including  dogs  and  wild  animals,  or  to 
goods,  as  by  mixing  anything  that  spoils  wine  or  oil.  (13.)  But  the  penalty  under 
this  head  was  the  greatest  value  of  the  thing-,  not  within  a  yeai-,  but  within  thirty 
days. 

For  a  direct  action  to  lie  under  either  head  of  the  lex  Aquilia  the  injury  must 
be  done  bodily  by  the  wrongdoer  to  the  body  of  the  slave  or  thing  injured.  If  it 
was  not  done  bodily  by  the  wrongdoer,, if  he  only  did  something  by  which  the 
body  of  the  slave  or  thing  was  injured,  as  if  he  shut  up  a  slave  or  animal,  and  let 
death  come  from  starvation,  then  the  praetor  gave  an  actio  utilis  under  the  lex 
Aquilia.  If  the  injury  was  done  to  the  owner,  not  by  the  body  of  the  wi'ongdoer, 
nor  to  the  body  of  the  slave  or  animal,  as,  e.g.,  if  a  person  loosed  the  fetters  of  a 
slave  to  allow  him  to  escape,  the  lex  A  quilia  did  not  apply  at  all,  and  the  owner 
must  have  recourse  to  an  actio  in  factum,  by  which  he  would  obtain  compensation 
according  to  the  value  of  the  thing  to  him,  if  there  had  been  dolus  or  culpa,  or 
the  ordinary  value  if  not.  (16,  note.) 

The  utilis  actio,  under  the  lex  Aquilia,  was  also  given  to  persons  ha\'ing  an  in 
terest  less  than  ownership  in  the  slave  or  animal,  as  to  a  possessor  or  a  usufruc- 
tuary. 

The  whole  penalty  could  be  recovered  from  each  offender,  if  thei-e  was  m07-e 
than  one.     If  the  person  injured  could  also  bring,  and  brought,  an  action,  luider  a 
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contract,  for  the  injury,  he  could  afterwards  bring  an  action  under  the  lex  Aquilia 
to  recover  the  excess  which  that  law  would  give  him  as  a  penalty  beyond  what  he 
could  recover  on  his  contract. 

Besides  damnum  factum  the  prfetor  took  cognizance  of  damnum  infectum, 
thi-eatend  damage,  and  forced  the  owner  of  the  property  from  which  damage  was 
apprehended  to  give  security  against  possible  loss.  (16,  note.) 

Injuria. — This  term,  which  may  be  applied  to  any  wrongful  act,  or  to  any 
judgment  given  against  law,  has  the  special  meaning  of  an  outrage  or  affront,  and 
it  is  in  this  sense  that  it  is  here  used.  (Tit.  4.  pr.)  It  is  the  insult  that  is  the  gist 
of  the  offence.  Examples  of  an  injuiy  in  this  sense  are,  striking  any  one,  gathering 
a  crowd  round  him,  falsely  pretending  that  he  is  the  insultor's  debtor,  libelling  him> 
soliciting  chastity,  etc.  (1.)  The  ■paterfamilias,  as  himself  insulted,  might  bring 
an  action  if  any  of  those  in  his  power  was  insulted  ;  and  often  several  persons 
might  have  the  right  of  action  at  the  same  time  ;  as,  if  a  married  woman  was  in- 
sulted, while  she  and  her  husband  were  both  in  potestate,  she,  her  own  father,  her 
husband,  and  her  husband's  father  all  had  a  right  of  action,  and,  as  the  penalty 
was  in  proportion  to  the  gravity  of  the  insult,  and  this  partly  depended  on  the  rank 
of  the  person  insulted,  the  son,  if  of  higher  rank  than  his  father,  might  obtain  more 
by  bringing  the  action,  or  having  it  brought  in  his  name.  (3.)  It  was  only  if  the 
insiilt  was  atrox,  very  grave,  as  e.g.  a  sevei-e  flogging,  that  an  injury  to  a  slave 
was  considered  an  injury  to  the  master.  (3.)  If  the  slave,  in  such  a  case,  belonged 
to  several  masters,  the  insult  was  taken  to  be  done  in  proportion,  not  to  their  in- 
terests in  the  slave,  but  to  their  rank  (4),  and,  except  the  contrary  appeared,  the 
insult  was  taken  to  be  to  the  o^vner,  not  to  the  usufructuary,  of  a  slave.  (5.)  If  it 
is  a  freeman  in  the  employ  of  another,  who  is  injured,  he  alone  can  bring  the  action, 
unless  the  injury  to  him  was  caused  simply  for  the  purpose  of  insulting  the  em- 
ployer. (6.)  The  old  penalty  was  a  limb  for  a  limb,  but  the  prsetor  substituted 
the  penalty  of  allowing  the  parties  injured  to  fix  the  damages,  subject  to  reduction 
by  the  judge.  Regard  was  had  to  the  rank  of  the  person  insulted,  and  to  the 
class  to  which,  in  case  it  was  to  a  slave  that  the  injury  was  done,  the  slave  belonged. 
(7.) 

Atrox  injtiria. — Besides  injuria  simple,  we  have  to  consider  atrox  injuria,  or 
aggravated  insult ;  the  aggravation  arising  from  the  nature  of  the  insult,  the  place 
where  it  was  done,  the  rank  or  office  of  the  insulted,  or  the  part  of  the  body 
affected,  e.g.  the  eye.  (9.)     The  consequences  of  the  injuria  being  atrox  were  two. 

1.  Persons,  who  could  not  otherwise,  might  bring  the  action,  as  (a)  the  owners  of 
slaves ;  (b)  freedmen  against  a  patron  ;  (c)  an  emancipated  son  against  his  father. 

2.  The  damage  was  fixed  by  the  prsetor,  and  the  judge  could  not  reduce  it.  (9.) 

A  criminal  charge  might  also  be  brought  for  injuries,  and  persons  of  very 
high  rank  might  bring  such  a  charge  by  a  procurator.  (10.)  Not  only  the  actual 
wrongdoer,  but  any  contriver  of  the  injury,  was  liable  to  the  actio  injunaniin. 
(11.)  But  if  the  person  injured  showed  no  indignation  at  the  time,  or,  though 
showing  indignation,  then  took  no  steps  to  obtain  reparation  within  a  year,  the 
action  unless  the  stage  uf  the  litis  contestatio  had  been  reached,  did  not  jiass  to 
the  heirs  of  the  person  injured.  (12.) 

Obligations  quasi  ex  delicto. — The  remaining  head  of  obligations  is  that  of 
obligations  arising  from  acts  which,  though  not  technically  coming  under  the 
recognized  heads  of  delicts,  gave  rise  under  the  praetors  to  similar  actions,  i.e.  to 
penal  actions  in  factum  not  passing  against  the  heirs. 

The  instances  given  are,  (a)  when  a  judge  has  made  a  cause  his  own.  i.e.  has 
given  a  wrong  sentence  through  favor  or  corruption  or  mei-ely  ignorance  of  law  ^e.g. 
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has  rondenined  a  delcnidMnt  in  a  sum  different  fi-om  that  fixed  in  the  formida),  he 
is  liable  to  an  amount  to  be  fixed  by  the  judge.  (Tit.  o.  yv.)  (b)  When  anythinj^ 
has  been  thrown  or  poured  down  from  an  apartment,  the  ocf;iii)ier  of  the  apart- 
ment is  liable  to  an  action  that  any  one  mig-ht  biing  for  double  the  damage.  If  a 
freeman  is  killed  thei'eby,  there  is  a  penalty  of  50  aurei.  If  a  fi-eeman  is  only  hurt 
thereby,  comjiensation  is  given  ;  his  medical  expenses  and  loss  of  empUiymerit 
being  considei-ed.  A  person  keeping  anything  susjiended  where  there  was  a 
public  way,  likely  to  fall  or  do  damage,  was  liable  to  a  penalty  of  10  aurei.  It 
made  not  difference  whether  the  occupier  was  occupying  by  one  title  or  anf)ther 
(1.)  But  if  the  occupier  was  a  _^?<«.9/a™iZia.9,  the  father  was  not  liable;  nor  wjis 
he  if  the  judex  who  made  a  cause  his  own  was  a  fiHufifamUia.f.  (2.)  (c)  The 
master  of  a  ship,  of  an  inn,  or  a  stall,  was  held  to  an  action  for  double  the 
damages  or  loss  caused  by  theft  occurring  through  his  servants  in  his  shop  or 
premises  (3.) 

ACTIONS. 

We  now  come  to  the  last  division  of  the  Institutes  which  treats  of  Actions,  and, 
subordinately,  of  Exceptions  and  Interdicts. 

The  mode  in  which  the  subject  of  actions  (Tit.  6-12)  is  ti-eated  is  this  :  The 
Sixth  Title  discusses  the  different  kinds  of  actions.  The  Seventh  and  Eighth  dis- 
cuss actions  to  enforce  obligations  arising  from  contracts  ^vith,  or  delicts  committed 
l)y,  persons  aleni  juris,  and  the  Ninth  treats  of  injuries  done  by  animals.  Then 
in  the  Tenth  the  subject  of  bringing  or  defending  actions  thi'ough  other  persons, 
and  in  the  Eleventh  that  of  the  securities  to  be  given  by  the  jiai-ties,  is  discussed  ; 
and  lastly,  in  the  Twelfth,  the  subject  of  the  duration  of  the  right  to  ti-ing  an 
action,  and  the  question  whether  actions  passed  or  did  not  pass  to  or  against  the 
heirs,  are  treated  of. 

A  summai-y  is  given,  in  the  note  to  the  introductory  pai-agraph  of  Tit.  6,  of 
the  main  divisions  of  actions  under  the  formulaiy  system. 

The  first  division  of  actions  noticed  in  the  Sixth  Title  is  that  of  actions  in  rein  and 
actions  in  personam.  But  it  is  mixed  up  with  the  second  division  according  as  actions 
came  from  the  old  civil  law  or  were  created  by  the  praetor.  The  general  word  for 
a  real  action  was  vindicatio,  but  this  word  was  used  in  a  special  sense,  as  a  civil, 
i.e.  non-jjrCBtorian,  action  for  a  corporeal  thing.  The  general  word  for  a  personal 
action  was  condictio,  but  the  word  was  used  in  a  special  sense,  as  a  personal  action, 
stricti  juns.  excluding  horup.  fidei  actions,  actions  ex  delicto,  and  actions  in  faction 
(see  note  introductory  paragraph.)  (15.)  Generally  speaking,  if  a  man  claimed  a 
thing  as  his  own,  he  could  not  bring  a  personal  action  foi-  the  thing,  but  odiofurum 
a  plaintiff"  coiild,  although  he  had  a  real  action,  bring  a  condictio  if  a  thing  was 
stolen.  (14.) 

The  civil  real  actions  noticed  are  five.  1.  Vindicatio,  in  the  special  sense  of 
a  claim  for  a  corporeal  thing.  2.  Confessoria;  3.  Negativa,  actions  to  obtain  or 
protect  the  enjoyment  of  servitudes.  4.  Causa  liberaUs,  an  actio  prcEjudicialis,  to 
determine  whether  a  person  was  or  was  not  a  freeman.  5.  Petitio  Tiereditatis. 
There  are  also  five  kinds  of  prwtorian  real  actions  noticed  :  actio  PMiciana,  quasi 
Puhliciana,  Pauliana,  iServiana,  and  quMsi  /ServiaJia,  and  two  prsetorian  kind  of 
actiones  prxjudiciales  are  also  noticed.  The  subject  of  personal  actions  is  treated 
of  in  this  part  of  the  Title  only  by  giving  three  examples  of  personal  actions 
created  by  the  praetor,  de  pecunia  constituta,  de  peculio,  de  jurejiirando.  Further, 
there  are  certain  actions  which  are  said  to  be  mixtce,  i.e.  partly  real  and  pai-tly 
pei'sonal. 
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i.  Civil  Real  Actions. — 1.  Vindicatio,  under  which  head  maybe  noticed  the 
characteristic  of  i-eal  actions,  that  the  intentio  ran,  Si  paret  Titii  rei7i  esse,  if  it 
appears  that  Titius  has  a  right  against  all  the  world,  without  the  name  of  an 
alleged  violator  of  that  right  being  mentioned.  (1.)  2.  Actio  coiifessm-ia,  hrought 
to  enforce  a  servitude  contested  or  impeded,  and  brought  indifferently  whether 
the  claimant  was  or  was  not  in  the  possession  of  the  servitude.  (2.)  3.  Aetw 
negativa,  brought  by  the  owner  of  a  thing  to  regain  an  alleged  right  of  exei'cising 
a  servitude  ovei*  that  thing,  although  the  owner  was  in  possession,  whereas,  as  a 
rule,  real  actions  could  not  be  brought  by  a  possessoi'.  The  possessor  of  a  servi- 
tude had  a  concurrent  remedy  in  a  prohibitory  interdict,  so  far  as  concerned  the 
actio  confessof)'ia,  and  a  possessory  interdict  so  far  as  concerned  the  actio  negativa. 
(2.)  4.  Actio  prcejti^dicialis,  a  preliminary  action  to  ascertain  a  fact,  was  an  actio 
in  rem,  but  only  one  such  action,  that  to  determine  whether  a  man  was  or  was  not 
free,  was  eivilis.  This  action,  known  as  causa  Uhei-alls,  was  originally  carried  on 
by  a  person  who,  as  assei'tor  libertatls,  claimed  a  slave  as  against  a  master,  and 
liberty  might  be  thi-ice  asserted  in  this  way,  if  on  the  two  first  occasions  a  de- 
cision was  given  for  the  master.  Justinian  allowed  the  slave  himself  to  claim  his 
liberty,  and  made  the  first  decision  final.  (13.)  5.  Petitio  hereditatis,  or  a  claim 
for  an  inheritance.  This  (contrary  to  what  was  the  case  with  other  actions  in  rem) 
was  a  boncB  fidei  action  ;  Justinian  decided  that  doiiis  malus  could  be  taken  into 
consideration  in  it  without  any  exception  being  pleaded.  It  had  some  affinity  to  a 
personal  action,  as  (a)  it  could  only  be  brought  against  two  classes  of  persons, 
those  possessing  an  inheritance  pro  herede,  and  those  possessing  x/ro  possessore, 
(i.e.  avowedly  without  title,)  and  (b)  the  plaintiff  could  recover  by  it  moneys  de- 
rived by  the  possessor  fi'om  the  inheritance,  and  could  enforce  by  it  debts  due  to 
the  inheritance  from  debtors  claiming  to  be  heirs.  (28.) 

ii.  PRiETORiAN  Real  Actions. — Five  instances  are  given,  the  three  first  being 
fictitious  actions,  in  jus  conceptcB,  the  two  last  being  in  factum.  1.  Actio  Puhlici- 
ana,  given  to  protect  a  person  who,  while  the  time  of  usucapion  is  running,  loses 
the  thing  out  of  his  possession,  and  to  recover  it  is  allowed  to  feign  that  his  title 
by  usucapion  is  complete.  (4.)  2.  Actio  qitasi  Puhliciana  or  Pnhliciana  rescis- 
soria,  given  to  protect  a  person  against  whom  the  time  of  usucapion  has  run,  while 
he  was  unable  through  absence  or  other  legitimate  cause  to  attend  to  his  affairs, 
or  if  the  possessor  in  whose  favor  the  term  was  running  was  absent,  and  so  the 
usucapion  could  not  while  running  have  been  stopped  by  legal  means.  The  praetor 
allowed  the  owner  in  such  a  case  to  i-escind  the  usucapion  and  to  claim  the  thing 
by  feigning  that  the  usucapion  had  not  been  perfected.  (5.)  3.  Actio  PauUana, 
given  to  rescind  alienation  of  goods  in  defraud  of  creditors.  (6.)  4.  Actio  Sei^vi- 
ana,  by  which  possession  was  obtained  of  the  effects  of  a  farmer,  looked  on  as 
mortgaged  in  law,  to  recover  the  payment  of  rent.  5.  Actio  quasi  Serviana,  by 
which  creditors  generally,  and  not  landlords  only,  obtained  things  mortgaged  or 
pledged  to  them.  (7.)  Two  instances  are  also  given  of  prejudicial  actions  created 
by  the  praitor  (13) :  that  to  decide  whether  a  person  is  ingenuus  or  libertus,  and 
that  to  decide  whether  a  person  is  the  son  of  his  reputed  father.  (13.) 

Personal  Actions. — Three  instances  ai-e  given  of  personal  actions  created  by 
the  praetor:  1.  Be  constituta  pecu7iia,  given  to  enforce  a  pact  for  the  payment  of 
a  sum  already  due.  Such  a  pact  was  advantageous  to  the  ci'editor,  if  the  thing 
due  was  owed  by  another  pei-son,  or  if  the  antecedent  obligation  was  a  natural  one, 
or  if  the  time  during  which  an  action  on  this  antecedent  obligation  might  be 
brought  was  on  the  point  of  expiring;  and  this  action  was  by  Justinian  made  per- 
petual and  allowed  to  be  brought  whatever  was  the  nature  of  the  thing  promised, 
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those  qualities  haviny  previously  belong-ed  only  to  the  actio  receptitia,  an  action 
specially  given  to  enforce  an  undertaking'  by  an  argentarlus  to  pay  what  he  owed. 
(8,  9.)  2.  De  peciUio,  given  to  make  jpatresfamiliarum  liable  to  the  extent  of  the 
peculium,  of  their  sons  in  jMtestate  and  slaves,  foi-  the  engagements  of  those  sons 
and  slaves.  (10.)  And,  3.  De  jurejurando,  given  to  ascertain  whether  a  party  to  a 
suit  had,  when  challenged  to  do  so,  sworn  that  the  facts  on  which  he  rested  hi.s 
claim  or  defence  were  true.   (11.) 

Mixed  Actions. — The  actions  fainilice  erciscimdcB,  communi  dividundo,  and 
Jinium  7'egimdo7'um  are  said  to  be  mixed,  i.e.  both  real  and  personal,  becau.se 
although  they  were  otherwise  pei-sonal  actions  in  form,  yet  by  the  addition  of  an 
adjudicatio  things  were  adjudged  to  belong  to  the  diffei-ent  parties.  (20.) 

Before  proceeding  to  notice  the  division  of  actions  according  to  the  latitude 
given  to  the  judge,  the  Institutes  notice  two  subsidiary  divisions. 

i.  Penal  Actions  (many  of  which  actions,  as  de  albo  corrwpto,  de  parente  aut 
patrono  in  jus  vneato,  and  de  in  jus  vocato  vi  exemjito,  were  ci'eated  by  the  praetor) 
(12)  as  distinguished  from  actions  brought  to  get  the  thing  only  {rei  pe^secutonos) 
and  those  in  which  both  these  objects  were  united  (inixtce). — As  a  rule,  all  actions 
in  O'em  or  ex  contractu  were  only  rei  peiseciitm-im,  except  that  when  an  cu-tio  dt- 
positi  was  brought  against  a  person  or  his  heir,  if  personally  guilty  of  dolus  nudm, 
to  wbom  things  had  been  entrusted  under  the  pressure  of  sudden  calamity,  such 
as  lire  or  shipwreck,  when  the  value  of  the  things,  and  also  as  much  again,  was 
recoverable,  and  so  the  action  was  mixta.  (17.)  Actions  arising  from  a  delict 
always  carried  with  them  a  penalty,  and  were  simply  penal  in  the  case  of  theft, 
for  then  the  value  of  the  thing  was  recoverable  by  a  separate  action,  or  were 
inixtce,  as  in  actions  vi  bonorum  raptonbin,  and  under  the  lex  Aquilia,  and  for  lega- 
cies given  but  not  duly  paid  to  holy  places,  the  value  of  the  thing,  and  something 
more  by  way  of  penalty,  being  recoverable  by  such  actions.  (IS,  19.) 

ii.  Actions  diffeking  according  to  tub  amount  op  the  Condemnation. — 
This  goes  very  nearly  over  the  same  ground  as  the  previous  division,  i.  Actions 
rei  persecutorixB,  to  get  the  thing  due,  were  in  simplum.  (22.)  ii.  Actions  (a)  for 
non-manifest  theft,  (b)  for  dainnum  injuHcB  under  the  Aquilian  law,  (c)  for  deposit 
when  the  deposit  was  denied,  if  it  had  been  made  under  pressure  of  calamity,  (d) 
for  corrupting  a  slave  and  (e)  for  not  paying  a  legacy  given  to  a  holy  place,  were 
hi  duplum.  (23.)  iii.  An  action  given  against  a  party  who  asked  more  than  due, 
so  that  the  officials  of  the  court  got  a  larger  fee,  was  in  triplum  of  the  loss  sus- 
tained by  the  payment  of  this  fee,  the  amount  properly  expended  being,  however, 
included  in  the  condemnatio  in  triplum.  (24.)  iv.  Actions  (a)  for  manifest  thefts  ; 
(b)  actions  quod  metus  causa;  (c)  actions  for  money  paid  to  hire  a  man  to  bring  a 
vexatious  suit,  or  to  induce  a  man  to  desist  from  a  vexatious  suit  which  he  threat- 
ens to  bring  ;  and  (d)  actions  brought  against  officers  of  the  court  guilty  of  unjust 
exaction,  were  in  quadruplum.  (25.)  Two  observations,  however,  have  to  be 
made.  Of  those  actions  which  are  said  above  to  be  given  in  duplum,  that  under 
the  lex  Aquilia  and  that  for  deposit  under  pressure  were  only  in  duplum  if  the 
.  defendant  denied  his  liability ;  and  in  the  case  of  legacies  given  to  holy  places,  if 
the  defendant  denies  or  will  not  pay  until  the  magistrate  makes  an  order  that  the 
action  shall  be  brought.  (26.)  Secondly,  the  actio  quod  metus  catisa,  given  to  a 
person  who  had  been  threatened  or  coerced  into  I'ming  anything,  was  only  in  qua- 
dniplum  if  the  defendant  would  not  obey  the  preliminary  order  of  the  judge 
(arbitrium)  and  restore  the  thing.   (27.) 

We  now  come  to  the  division  of  actions  according  to  the  latitude  of  the  judo-e. 
According  to  this  division,  actions  are  bonCB  fidei,  stricti  juris,  or  arbitrariOB 
42 
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1.  AcTioifS  BON^  riDEi. — In  certain  prsetorian  actions,  principally  those 
arising-  out  of  bilateral  conti-acts,  the  words  ex  bona  fide  or  some  equivalent  words 
were  added  to  q^iicquld  oportet  in  the  intentio,  which  was  always  uncertain,  and 
then  the  judge  had  to  take  all  equitable  considerations  into  view  in  determining 
the  liability  of  the  defendant.  The  judge  in  honOB  fidei  actions  took  notice  of  dolus 
inalus  without  an  excepti  doli  mail ;  noticed  customs  and  usages  ;  took  into  account 
counter  claims  arising  out  of  the  same  set  of  circumstances  (30) ;  provided  for 
future  Uabilities  arising ;  and  gave  interest  for  the  time  the  thing  had  been  due. 
(28,  note.)  A  list  of  actions  honOB  fidei  is  given  (28):  1,  Emjoti  and  venditi ; 
2,  locati  and  conducU  ;  3,  negotia>-um  gestoruon  ;  4,  mandati  ;  5,  depositi ;  6,  pro 
socio ;  7,  tutelcB ;  8,  coitimodati ;  9,  pigneratitia ;  10,  familiw  erciscundcB;  11, 
commimi  dividundo  ;  12,  de  OBstimato  ;  IS,  ex  permutatiorie ;  14,  Jiereditatis  petitio  ; 
15,  ex  stipulahi  in  exactione  dotis.  (29.) 

This  last-mentioned  action  i-eplaced  a  bo?i(B  fidei  action  called  rei  uxoriCB, 
under  which  the  husband  had  certain  advantages  when  sued  by  his  wife  for  the 
restitution  of  her  dos.  If  the  wife  had  stipulated  for  the  restoration  of  the  dowiy 
to  her,  she  could  bring  an  action  on  the  stipulation  which,  being  stricti  juris,  did 
not  alFord  the  husband  those  advantages,  the  principal  of  which  were,  (a)  that  he 
had  three  years  to  make  restitution  of  things  qucB  numero,  pondere  mensurave 
constant ;  (b)  he  had  the  beneficium  competentice  ;  (c)  he  could  deduct  the  useful  aa 
well  as  the  necessary  expenses  he  had  been  to  in  the  management  of  the  other 
property  (37)  ;  (d)  the  wife  could  not  transmit  the  action  to  her  heir  ;  (e)  she  could 
•not  ask  for  her  dos,  and  also  for  any  benefit  by  her  husband's  testament.  Justinian 
amalgamated  the  two  actions,  calling  the  new  action  ex  stipulatu,  although  in  fact 
no  stipulation  might  have  been  made.  But  he  made  it  bonCB  fidei,  and  the  husband 
under  it  had  a  year  for  the  restoration  of  all  moveables,  and  he  had  the  beneficium 
eom2)ete7iticB,  and  could  deduct  necessary  though  not  useful  expenses  ;  but  he  could 
•recover  the  impe^iscB  utiles  by  a  separate  action.  Justinian,  on  the  other  hand, 
gave  the  wife  a  tacit  jus  hypothecCB  on  all  the  husband's  effects  for  her  (fos.but  this 
was  only  available  when  she  herself  sued  for  her  dowry.  (29.) 

2.  AcTioNES  STRICTI  JURIS,  i.e.  real  actions  and  condictiones. — In  these  actions, 
dolus  malus  or  counter  claim  could  only  be  taken  notice  of,  if  pleaded  by  an  excep- 
tion, and  interest,  except  by  express  agreement,  only  ran  from  the  litis  contestatio. 
(28,  note.) 

3.  AcTiONES  ARBiTRARi^. — In  these  actions  the  judge  made  a  preliminai-y 
order  on  the  defendant  to  do  something,  as  to  restore  or  exhibit  a  thing,  or  to  pay 
a  sum.  If  this  oi-der  was  not  obeyed,  then  the  defendant  was  to  pay  a  sum  fixed 
in  the  condemnatio  so  as  to  meet  all  the  circumstances  of  the  case.  If  the  defend- 
ant falsely  denied  having  the  thing  in  his  possession,  or  did  not  either  obey  the 
order  or  pay  the  sum  fixed  in  the  condemnatio,  the  mantis  inilitans  was  employed 
by  the  direction  of  the  judge  to  compel  obedience.  All  real  actions  were  arbitra- 
ricB,  and  the  following  personal  actions,  (a)  quod  metvs  causa  ;  (?))  de  dolo  malo  ; 
(c)  ad  exhibendum  ;  (d)  de  eo  quod  certo  loco  promissum  est.  (31.) 

The  action  de  dolo  malo,  given  when  there  was  no  other  means  of  avoiding  the 
consequences  of  dolus  malus,  was  in  simplum,  carried  infamy  with  the  condemna- 
tio, and  had  to  be  brought  within  a  year.  The  actio  de  eo  quod  ceHo  loco  was  an 
action  brought  by  a  ci'editor  against  a  debtor  who,  having  promised  and  failed  to 
pay  in  a  particular  place,  was  not  to  be  found,  and  so  could  not  be  sued  there,  and 
the  judge  allowed  the  creditor  in  this  case  to  sue  elsewhere  without  risk  of  plus- 
jyetitio.  But  the  debtor  had  this  advantage  :  he  was  given  the  oiition  of  paying  oi 
giving  security  for  paying  what  was  due  in  the  right  place  under  an  arhitrium 
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and  then  if  he  did  not  obey  the  arbitrlum,  he  was  condemned  in  an  amount  in 
which  the  benefit  it  would  have  been  to  him  to  pay  in  the  place  named  was  taken 

into  consideration.   (31.) 

It  was  the  business  of  the  judge  to  make  the  condemnatio  in  the  formulary 
system  for  a  sum  certain,  and  under  the  jiicUcia  extraordinaria  for  a  thing  cei'tain 
or  a  sum  certain  (32),  and  this  leads  us  to  consider  three  special  matters  which 
affected  the  result  of  the  action.  1.  Plas-petitio.  2.  Beiieficiutii  competetitiCB. 
3.  Compensatio. 

1.  Plds-petitio. — Under  the  formulary  system,  if  the  plaintiff  asked  in  the 
intentio  of  an  actio  stricti  juris  for  a  thing  certain,  and  asked  for  more  than  he 
was  entitled  to,  he  could  not  succeed  in  the  action  at  all,  and  the  claimant  being 
barred  by  the  novation  operated  by  the  litis  contestatio,  he  had  no  further  remedy, 
unless  the  prsetor  chose  to  give  him  a  restitutio  in  iyitegrum,  which  was  granted 
as  a  matter  of  course  to  plaintiffs  under  25  years,  but  to  pei-sons  ovei*  that  age 
only  if  the  mistake  had  been  such  as  a  most  careful  man  might  have  made  :  as  if 
a  legatee  had  asked  foi*  his  whole  legacy,  and  then  codicils  had  been  discovered  by 
which  he  lost  part  or  had  to  share  with  othei-s.  A  plaintiff  might  ask  too  much  in 
four  ways  :  1,  re,  in  regard  to  the  thing  asked  for,  as  if  when  ten  aurei  wei-e  due 
he  asked  for  twenty,  or  if  when  part  was  due  he  asked  for  the  whole  :  2,  tempore, 
in  regard  to  time,  as  if  he  asked  before  the  day  of  payment  or  before  the  fulfil- 
ment of  a  condition  ;  3,  loco,  in  regard  to  place,  as  if  a  creditor  sues  at  Rome  for 
what  is  due  at  Ephesus,  thus  depriving  the  debtor  of  any  advantages  he  might 
have  from  goods  being  cheaper  or  intei-est  lower  at  Ephesus.  But  if  the  debtor 
absented  himself  from  the  place  named,  the  creditor  had  the  actio  arhitraria 
de  eo  qtiod  certo  loco  mentioned  above  ;  4,  genere,  in  i-egard  to  the  circum- 
stances of  the  contract,  as  if  when  the  debtor  promised  to  give  either  one  thing  or 
another,  the  creditor  sued  depriving  him  of  the  choice.  It  made  no  difference, 
even  if  the  thing  he  asked  for  was  of  less  value  than  the  other  thing.  (33.) 

If  too  much  was  stated  in  the  demo7istratio,  the  plaintiff  was  not  prejudiced, 
and  if  too  much  was  asked  for  in  the  co7idemnatio,  the  defendant  could  get  the 
formula  rectified. 

Under  the  later  emperors,  the  effects  of  a  plus-petitio,  i.e.  any  excess  in  the 
libellus  conventionis,  were  changed,  the  plaintiff  being  no  longer  shut  out  from  his 
legal  remedy,  but  being  punished  for  his  mistake.  If  the  plus-petitio  was  tempore, 
the  plaintiff  was,  under  a  constitution  of  Zeno,  obliged  to  wait  double  the  time  he 
ought  to  have  waited  and  to  i-eimburse  the  defendant  all  expenses  for  his  loss 
thi'ough  the  action  having  been  improperly  brought.  If  the  phis-petitio  was  in 
any  other  way,  Justinian  made  the  plaintiff  pay  three  times  the  amount  of  loss 
sustained  by  the  defendant  through  the  action  having  been  improperly  brought. 
(33.) 

If  the  plaintiff  claimed  in  the  intentio  less  than  was  due,  he  could  under  the 
formulary  system  bring  another  action  for  the  surplus  when  another  prsetor  came 
into  office.  Zeno  allowed  the  jttdex  to  add  the  surplus  in  condemning  the  defend- 
ant. (34.)  If  the  plaintiff  asked  for  one  thing  when  another  was  due,  he  could, 
under  the  formulary  system,  bring  another  actio  for  the  right  thing,  and,  under 
Justinian,  he  could  have  the  mistake  corrected.  (35.) 

In  certain  actions  which  may  be  made  a  sixth  division  of  actions,  the  defend- 
ant was  condemned  in  less  than  was  due  to  him.  1.  In  the  actio  de  pecidio  a 
paterfamilias  could  only  be  condemned  in  the  amount  of  the  pecidium  of  his  son 
or  slave.  (36.)  2.  In  certain  actions  the  defendant  had  the  bexeficium  compe- 
TENTi^,  i.e.   he   was  only  condemned  in  so  far  as  he  could  pay  without   being 
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reduced  to  destitution.  The  instances  given  are,  (a)  the  husband  in  a  suit  brought 
by  his  wife  to  g-et  her  back  her  dos  (37) ;  {h)  a  parent  sueti  by  a  child ;  (c)  a 
patron  sued  by  a  Ubertus ;  {d)  one  partner  sued  by  another;  (e)  a  donor  sued  for 
his  gift  (38) ;  (/)  a  debtor  who  has  made  a  cessio  bonormn  sued  by  his  creditoi-s 
aftei-  he  has  subsequently  acqiiii-ed  pi-oj'vei'ty.  (40.)  We  may  add  a  brother 
sued  by  a  bi'Other,  and  all  cases,  except  delicts,  when  one  of  two  married  persons 
is  siied  by  the  other.  In  all  these  cases,  if  the  debtor  could  subsequently  i^ay  in 
full,  without  being  reduced  to  destitution,  he  had  to  do  so ;  and  in  the  estimation 
of  what  be  could  pay,  his  assets  only,  without  deduction  for  debts,  were  looked 
to,  except  in  the  one  case  of  the  donor,  who  might  deduct  his  debts. 

CoMPENSATio. — In  bonOB  fidei  actions,  the  judge,  Avithout  any  exception  being 
pleaded,  set  off  any  tiebt  due  from  the  defendant  to  the  plaintiff' from  the  same 
set  of  circumstances  {ex  eadem  re).  In  actions  .strkti  Juris,  the  plaintiff  could  be 
repelled  by  an  exceptio  doll  mali,  if  he  asked  for  what  was  due  without  having 
taken  into  consideration  what  he  owed.  It  is  uncertain  whether  the  exception 
stopped  the  action  altogether,  or  whether  the  plaintiff  only  recovered  any  surjilus 
due  to  him.  An  argentarius  who  sued  a  customer  without  giving  credit  for  what 
was  due  of  the  same  kind,  as  money  or  wine,  {in  eadem  re),  was  guilty  of  a  phis- 
petitio  under  the  formulary  system  and  failed  altogether  in  his  action.  A  bonaruin 
emptor  had  also,  in  suing  a  debtor  of  the  insolvent,  to  deduct  what  was  due  from 
the  insolvent  to  that  debtoi- ;  but  as  the  deduct'io  was  insei-ted  in  the  condemnatio. 
not,  as  compensation  in  the  case  of  the  argentarius,  in  the  ivtentio,  the  risk  of 
phis-p)et>tio  was  not  i-un .  Beductio  vaiied  also  ft-om  compensatio,  as  it  included 
debts  of  things  of  different  kinds  and  debts  not  yet  due.  Except,  peiiiaps,  in  this 
case  of  the  argentarius,  the  two  debts  did  not  extinguish  each  other",  iintil  Justinian 
made  them  so  opei-ate,  ipso  jure,  and  under  Justinian  it  no  longer  made  any  differ- 
ence whether  the  two  debts  wei-e  due  fi-om  the  same  set  of  circumstances,  or 
whether  things  of  the  same  kind  were  payable,  but  the  defendant's  claim  was  to 
be  a  causa  liquida,  i.e.  clearly  ascertainable.  (39.)  Justinian  allowed  no  set-off 
to  an  action  of  deposit.  (30.) 

The  subject  next  treated  is  that  of  the  I'esponsibility  of  domini  and  patresfa- 
miliarum  for  the  conti-acts  or  delicts  of  those  in  their  power.  What  is  said  is, 
however,  chiefly  devoted  to  the  contracts  and  delicts  of  slaves ;  what  is  to  be 
said  as  to  slaves  being,  with  some  slight  exceptions,  applicable  to  sons  in  potestate. 
(Tit.  7.  pr.) 

1.  Contracts  op  persons  alieni  juris. — If  the  slave  was  merely  the  instru- 
ment of  the  master,  merely  received,  e.g.,  pieces  of  money  made  in  payment,  this 
was  not  a  contract  of  a  person  alieni  juris  at  all.  (1,  note.)  The  cases  in  which  the 
slave  did  contract  may  be  grouped  under  four  heads. 

1.  TJie  slave  contracts  binder  the  direction  of  tJie  master. — Here  the  prsetor 
gives  an  action  quodjussu  against  the  master  for  the  whole  of  the  debt.  (1.) 

2.  The  slave  contracts  as  an  exercitor  or  institor. — The  master  sets  the  slave 
up  as  the  master  of  a  vessel,  or  the  keeper  of  a  shop,  or  the  conductor  of  any 
business.  The  master  thus  authorizes  the  slave  to  do  all  things  necessary  for  his 
master.  Here  the  prsetor  gives  an  actio  exercitoria  or  institcrria  against  the  master 
for  the  whole  of  the  debt.  (2.) 

3.  2'Ae  slave  trades  mth  liis  pectdium  to  the  hiaiclcdge  of  the  master. — If 
debts  are  to  be  satisfied  and  the  master  is  a  creditor  of  the  slave,  the  p)eculium  and 
its  proceeds  are  to  be  divided  proportionately  between  him  and  the  other  ci-edi- 
tors.  The  master  makes  the  division,  and  if  he  does  not  make  it  fairly,  any 
creditor  prejudiced  has  an  actio  tributoria  against  him.  (3.) 
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4.  The  slave  contracts  xoithout  the  directian  or  authorization  of  the  moMer. — 
Here  an  action  is  given  against  the  mastei-,  not  for  the  whole  debt,  but,  1,  so  far 
as  he  has  pi-otited  by  what  the  slave  has  expended,  and,  2,  to  the  extent  of  the 
slave's  pecwimm.  The  action  is  de  peculio  et  in  rem  verso,  and  the  condemnation 
is  double  ;  the  judge  first  taking  into  account  the  pi'ofitable  outlay,  and  then  the 
peculium  :  but  from  the  peculmvi  is  first  deducted  what  the  slave  owes  the  master 
or  any  one  in  his  power;  unless,  indeed,  he  owes  it  to  a  vicarius,  who  is  part  of 
the  'pec'ulium,  for  deduction  would  then  be  itseless.   (4.) 

The  actio  exercitoria  or  institoi-^ia  must  always  be  better  for  the  ci-editor  than 
that  de  pectdio  et  in  rein  verso  ;  for  in  the  former  action  the  master  is  bound  for  the 
whole  debt.  But  the  actio  trihutoria  may  be  sometimes  more  favoraVjle  than 
that  depeculio,  sometimes  less  so  to  the  creditor,  and  he  must  judge  which  he  will 
bring.  In  the  actio  trihutoria  the  creditor  gains  by  thei-e  being  no  deduction 
made  from  the  2^^<^dium  of  that  which  is  due  to  the  master.  On  the  other  hand, 
the  actio  de  peculio  affects  the  whole  peculium,  while  the  actio  trihutoria  only 
atiects  that  part  of  it  engaged  in  trade.  (5.) 

"What  is  said  of  the  slave  may  be  nearly,  but  not  quite,  said  of  the  son  in 
power.  There  are  three  i>oints  of  difference  to  be  noticed.  1,  A  father  was  bound 
to  the  extent  of  the  son's  peculiuvi  by  the  son's  becoming  ?i  fidejussor.  2.  The 
filiunfamiUas  could  be  sued  civilly,  and  if  he  was  condemned  to  pay,  an  actio 
judivaii  could  be  brought  against  the  father  to  the  extent  of  the  son's  peculium. 
Thei'e  was  no  corresponding  liability  in  either  of  these  cases  as  to  the  slave.  (6.) 
3.  By  the  seuatus-conswltum  Macedonambvi,  pi-ohibiting  money  to  be  lent  to 
children  or  grandchildren  of  either  sex  in  potestate,  an  action  was  refused  for 
money  so  lent  against  the  child,  either  while  in  potestate  or  become  sui  juris,  and 
against  the  paterfamilias.  If  thei-e  was  any  doubt  as  to  the  facts,  the  action 
was  permitted,  and  the  senatits-considtiiiii  allowed  on  the  ground  of  an  excep- 
tion. (7.) 

The  actions  above  mentioned,  quod  jtLSsn,  exei'citoria,  and  de  pieculio,  were 
not  properly  separate  actions.  They  were  rather  modifications  of  the  praetorian 
actions  under  which,  according  to  the  nature  of  the  contract,  the  master  was  sued. 
In  the  process  of  time  the  prsetors  permitted  not  only  praetorian  actions,  but  con- 
dictions  to  be  brought  against  the  master  or  father,  where,  had  he  contracted  him- 
self, a  condietion  would  have  been  the  appropriate  remedy.  (8.) 

ii.  Delicts  of  persons  alieni  juris. — A  master  could  be  sued  under  the 
jiraetorian  or  civil  law,  according  to  the  origin  of  the  actio  (Tit.  S.  pr.),  for  the 
delicts  {noxld)  of  the  slave,  but  he  had  the  choice  of  paying  the  penalty,  or  giving 
up  the  wrongdoer  (noxa),  (1),  to  the  person  injured  (Tit.  8.  pr.  2),  befoi-e  or  after 
the  litis  contestatio,  (the  action  being  arhitrana,  i.e.  to  give  the  slave  up  or  pay) 
(Tit.  8.  pr.)  ;  and  the  slave,  if  given  up,  became  the  property  of  the  person  injiu-ed, 
unless  he  could  procure  money  to  pay  the  penalty,  and  then  he  became  free,  even 
if  his  new  master  would  have  preferred  to  keep  him.  (3.)  The  action  always 
followed  the  person  of  the  delinquent  and  was  brought  against  his  master  for  the 
time  being,  or,  if  he  was  manumitted  against  the  slave ;  and  so  if  a  freeman  be- 
came a  slave  after  ha\'ing  committed  a  delict,  the  action  was  against  his  master. 
(5.)  The  master  had  no  action  against  his  slave  for  a  delict,  nor  the  slave  any 
action  against  his  master  for  injury,  nor  did  any  I'ight  of  action  arise  subsequently, 
though  the  slave  was  transferred  to  another  master  or  became  free;  and  if  a  slave 
who  had  committed  a  delict  became  the  property  of  the  person  injured,  the  right 
of  action  was  extinguished.  (6.)  In  old  times  children  in  potestate  might  be 
abandoned  like  slaves  if  they  committed  delicts.     In  later  times  this  was  consid- 
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ered  barbarous.  The  son  could  be  sued  for  the  delict,  and  then  an  action  judicati 
b]-oug-ht  against  the  father  to  the  extent  of  the  son's  pecuHuvi. 

Pauperies.—'BY  the  Twelve  Tables  when  an  animal  (quadnqjcs,  extended  by 
interpretation  to  all  animals)  of  vicious  habits  did  harm  {jjmtperies),  the  owner 
might,  instead  of  paying  for  the  damage,  deliver  up  the  animal  (Tit.  9.  pr.)  '  If  an 
animal  of  tierce  nature,  such  as  a  bear,  was  kept  where  there  was  a  public  way, 
got  loose  and  did  injnry,  then,  if  it  was  a  freeman  that  was  injured,  the  amount 
of  the  condemnation  w'as  left  to  the  discretion  of  the  judge  ;  if  a  slave  or  anything 
else  wasinjui'ed,  the  condemnation  was  for  double  the  damage  done.(l.) 

A  delict  mig-ht  consist  really  of  two  offences,  and  then  a  sepai-ate  action  lay  for 
each ;  or  it  might  come  undei-  two  heads  of  delict,  and  then,  although  an  action 
lay  under  each  head,  the  plaintiff  could  only  recover  in  the  second  anything  which 
under  that  action  happened  to  be  recoverable  beyond  what  he  had  recovered  in 
the  first.  (1,  note.) 

The  discussion  of  the  heads  of  actions  is  now  interrupted  to  notice  two  points 
of  procedure. 

Representatiox  in  Suits. — Under  the  old  law  one  man  could  not  sue  in  the 
name  of  another.  To  this  rule  there  wei-e  exceptions  in  the  cases  of,  1,  an  actio 
inqyillaris  ;  2,  an  assertio  liher'tatis  ;  3,  actions  brought  by  tutors  for  their  pupils. 
4.  The  lex  Hostilia  permitted  an  actio  furti  to  be  brought  in  the  names  of  (a)  per- 
sons in  captivity ;  (fc)  persons  absent  in  the  service  of  the  State ;  (e)  those  in  the 
f^rfeZa  of  such  pereons.  (Tit.  10.  pr.)  Subsequently  this  rule  was  relaxed  and  a 
person  was  allowed  to  appear  in  a  suit;  as  (1)  a  cognitor ;  (2)  a  pi-ocurator.  The 
cognitor  had  to  be  appointed  formally  and  in  the  presence  of  the  adversary. 
When  sentence  was  given,  the  actio  judicati  lay  against,  not  the  cognator,  but  the 
pai'ty  to  the  suit.  The  procurator,  whose  introduction  was  of  a  later  date,  was 
appointed  by  simple  mandate  and  without  communication  with  the  adversary,  and 
oi'iginally  acted  in  his  own  name,  gi^•ing  security  that  the  party  in  the  suit  for 
whom  he  was  acting  would  ratify  what  he  did,  and  if  he  was  acting  for  the  defend- 
ant, that  the  sentence  should  be  carried  out.  A  person  desirous  of  repi*esenting 
another  might  be  admitted  to  act  as  negotiorum  gestoo;  although  he  could  not  show 
his  mandate,  if  he  gave  security.  The  actio  judicati  was  given  for  or  against  the 
pi'ocui'ator.  At  a  later  period,  if  the  mandate  was  clearly  proved,  the  procui'ator 
was  considered  to  i^present  his  principal ;  and  this  was  extended  to  the  case  of  a 
negotioniin  gestor,  who,  acting  at  first  without  authority,  afterwards  showed  that 
his  principal  ratified  his  action.  The  actio  judicati  was  then  given  for  or  against 
the  jirincipal,  and  the  j)rocurator  was  in  the  position  of  the  cognitor  (Tit.  10.  pi-. 
note),  only  that  the  mode  of  his  appointment  was  not  necessarily  formal,  or  made 
in  the  presence  of  the  advereary.  (1.)  The  tutor  or  curator  represented  the  pupil 
or  adolescent  to,  or  against,  whom  the  actio  judicati  was  given,  unless  the  tutor  or 
curator  had  intervened  unnecessarily  when  it  was  given  to  or  against  him.  (2.) 

Giving  security. — Thei-e  were  certain  securities  exacted  from  the  parties  to 
suits  or  their  representatives.  Considerable  changes  in  this  respect  were  made  by 
Justinian.  We  have  to  consider,  1,  whether  the  action  was  I'eal  or  pei-sonal ;  2, 
whether  the  i;)arty  appeared  personally  or  by  a  i-epresentative  j  3,  the  law  before 
and  after  Justinian.     (Tit.  11.  pr.) 

ii.  (A)  The  action,  is  in  rem. 

(a)  The  plaintiff  had  to  give  no  security.  The  procurator  of  the  plaintiff, 
while  still  looked  on  as  a  simple  mandatary,  had  to  give  security,  rem  ratam  domi- 
num  (the  party  was  termed  d/yminus  litis)  hahiturum,  i.e.  that  the  plaintiff"  would 
not  bring  another  action  in  his  own  name.     The  cognitor  and  the  proc^crator,  when 
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the  procurator  came  to  be  looked  on  as  a  mere  representative,  had  to  g-'ive  no 
security.  The  tutor  or  cui-ator  had  to  g-ive  wecurity,  rem  ratam  clominwi/i,  fialAtu- 
rvm,,  but  this  security  was  as  regards  these  persons,  often  dispensed  with,  when 
they  were  plaintiffs. 

(b)  The  defendant  had  to  give  the  cautio  judicatum  solvi,  that  he  would  either 
restore  the  thing  or  pay  its  value  (litis  ccstimatio.)  If  he  did  not  give  this  secuiity, 
the  plaintiff,  if  willing  to  give  it,  was  put  by  an  interdict  in  possession  of  the  thing. 
The  judicatum  solvl  contained  three  clauses  :  1,  de  re  judicata,  that  the  thing 
should  be  given  up  or  its  value  paid  ;  2,  de  re  defendenda,  that  the  defendant 
would  appear  and  receive  the  sentence  of  the  judge  ;  3,  de  dolo  inalo,  that  there 
should  be  no  dolus  inalus,  e.g.  the  thing  should  not  be  restored  in  a  deteriorated 
condition.  The  defendant  as  well  as  his  surety  gave  the  cautio  judicatuvi  solvi  in 
order  that  the  plaintiff  might  have  the  easy  remedy  of  suing  on  a  stipulation. 
Naturally,  as  the  defendant  had  to  give  this  cautio,  his  representative  had. 

(B)  The  action  is  in  personam. 

(a)  As  to  the  plaintiff  the  rules  are  the  same  as  when  the  action  is  in  rem. 

(b)  The  defendant,  appearing  personally,  had  not,  except  in  some  exceptional 
cases,  to  give  the  caution  judioatiom  solvi.  If  he  appeared  by  a  cognitor,  the  de- 
fendant had  to  give  the  judicatum  solvi  on  behalf  of  the  cognitor.  If  he  appeared 
by  a  procurator,  the  pi-ocui-atoi',  while  still  a  niandataiy,  had  himself  to  give  the 
judicatum,  solvi. 

iii.  Under  Justinian". — There  was,  under  Justinian,  no  difference  whether  the 
action  was  real  or  personal.  The  plaintiff  appearing  personally  had  to  give  no  se- 
curity. The  defendant  appearing  personally,  had  not,  in  either  a  real  or  a  personal 
action,  to  give  the  judicatum  solvi;  but,  in  both,  he  had  to  engage  jpro  re  defend- 
enda,  that  is,  he  was  bound  by  the  second  clause  of  the  judicatum  solvi,  viz.,  that 
he  would  apjiear  and  receive  the  sentence  of  the  judge,  but  not  by  the  first  or 
third.  If,  however,  he  was  a  vir  illustris,  it  was  enough  that  he  engaged  to  do 
this  by  oath,  cautio  juratoria,  or  even  by  a  simple  promise.   (2.) 

If  the  plaintiff  appeared  by  a  procurator,  whose  mandate  was  registered 
offtcially,  or  given  by  the  plaintiff  personally  befoi-e  the  judge,  the  procurator  had 
to  give  no  security.  If  the  plaintiff"  appeared  by  a  procurator  not  so  appointed, 
the  procurator  had  to  give  security  rem  ratam  dominum  habituruvi :  and  this  rule 
applied  to  tutors  and  curators.  (3.) 

If  the  defendant  appeared  by  a  procurator,  whom  he  appointed  personally 
before  the  judge,  the  procurator  had  not  to  give  security,  but  the  defendant  had 
to  bind  himself,  on  behalf  of  the  procurator,  to  all  the  thi-ee  clauses  of  the  jicdi- 
catum  solvi.  If  he  appeared  by  a  procurator,  not  appointed  before  the  judge, 
both  the  procurator  and  the  defendant,  as  fidejussoi'  of  the  prociirator,  had  to  give 
the  judicatum  solvi,  with  all  its  three  clauses  made  binding  on  each.  The  defend- 
ant further,  whether  the  procurator  was  apjvointed  before  the  judge  or  not,  had, 
as  a  guarantee  for  the  judicatuvi  sohn,  to  subject  all  his  pi-ojierty  to  a  hypothec. 
This  obligation  passed  to  his  heirs,  and  he  had  also  to  give  security  that  he  himself 
would  appear  personally  to  receive  the  sentence  of  the  judge.   (4.) 

If  the  defendant  did  not  appear,  but  some  one  volunteered  to  defend  the  ac- 
tion for  him,  this  was  allowed,  if  this  voluntary  defensor  gave  security  jicdicatum 
solvi.  (5.) 

The  subject  of  actions  is  resumed,  and  concluded  by  noticing  two  more  dis- 
tinctions. 

1.  AcTioNBS  PEKPETUJE,  TBMPOEALBS. — Actious  differed  in  the  time  duiing 
which  they  could  be  brought.  Actions  aiising  from  the  law,  or  a  senatus-consultum. 
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or  constitutions,  were  %)erpetuas,  i.e.  could  be  brought  mthout  limit  of-  time,  until 
Theodosius  II.  imposed  a  general  limit  of  thirty  years  on  all  actions  real  or  per- 
sonal, a  limit  subsequently,  in  some  few  exceptional  instances,  as  in  that  of  actions 
on  hypothec,  extended  to  forty  yeai's.  Praetorian  actions  were  annual,  i.e.  must 
be  brought  before  the  close  of  an  annas  utilis  fi-om  the  time  when  they  could  tirst 
have  been  brought.  To  this,  however,  there  were  so  many  exceptions  that  we 
may  say  that  praetorian  actions  also  were  perpetuOB,  except  when  they  were  penal 
(the  actio  furti  manifestl  being,  however,  jierpetual),  or  when  they  were  for  the 
value  of  the  thing,  but  were  in  opposition  to,  not  in  extension  of,  the  civil  law, 
like  the  Publiciana  rtscissm'ia.  (Tit.  12.  pr.) 

Actions  passing  to  or  against  the  heir. — It  is  only  penal  actions  that  are  to 
be  noticed,  as  all  other  actions  passed  to  and  against  the  heir.  Penal  actions  do 
not  pass  against  the  heii-s  of  the  wrongdoer,  except  to  make  them  account  for  any 
benefit  they  may  have  derived  from  the  delict.  But  penal  actions  do  pass  to  the 
heir  of  the  person  injured,  except  in  such  cases  as  that  of  injuriarum  (personal  in- 
sult). After  the  litis  coJitestatio,  however,  all  penal  actions  pass  both  to  and 
against  the  heir,  il.) 

Finally,  it  may  be  remarked  that  all  actions  are  absolutorice,  that  is,  if  after 
the  proceedings  have  commenced,  the  formula  has  been  given,  or  an  equivalent 
stage  reached,  the  defendant  satisfies  the  plaintiff,  the  judge  must  absolve  the  de- 
fendant, and  need  not  go  on  in  any  case  to  give  sente.iee.   (2.) 

ExcKPTioNS. — If  the  plain tifFs  action  is  well  founded,  but  thei-e  is  any  reason 
why  it  is  unjust  that  it  should  be  effective  against  the  defendant,  he  can  avoid  its 
effect  by  the  introduction  of  an  exception,  allowed  by  some  particular  law,  or  by 
the  praetor  (Tit.  13.  7),  into  the  formula,  while  the  foi-mulary  system  lasted.  In 
actions  boiue  fidei  it  was  not  necessary  that  the  exception  should  be  pleaded,  as 
the  jtidex  took  cognizance  of  all  matters  that  would  form  the  groundwork  of  an 
exception.  In  other  actions,  actlones  sir  ctijitris,  in  factum,  arbitrarias,  including 
actions  inrem  (Tit.  13.  4),  and  penal,  the  exception  had  to  be  pleaded,  and  the  de- 
fendant had  to  prove  it,  just  as  the  plaintiff  had  to  prove  his  case.  Under  Justin- 
ian an  exception  meant  any  defence  other  than  a  denial  of  the  subsistence  of  the 
alleged  right  of  action.  (Tit.  13.  pr.) 

The  following  instances  of  exceptions  are  given,  and  are  all  supposed  to  be 
pleaded  to  an  action  ex  stipulatu.  1.  Error.  A  mistake  not  as  to  the  subject  of 
the  stipulation,  but  as  to  some  fact  which  was  not  known  to  the  defendant,  and 
which,  if  known,  would  have  prevented  his  promising ;  2,  taetus  causa,  a  genei-al 
exception,  fear  caused  by  any  one  ;  3,  doli  malt,  the  bad  faith  of  the  plaintift'  him- 
self, either  when  the  obligation  was  formed  or  subsequently;  4,  in  factu,m  (1), 
that  is,  the  praetor  merely  stated  a  circumstance  which,  if  established,  was  to  bar 
the  action  of  such  exceptions.  The  following  examples  are  given : — (a)  pecuniai 
non  numerates,  when  a  person  agreeing  to  lend  money,  and  stipulating  for  its  repay- 
ment, does  not  really  pay  it.  Here  the  plaintiff  had  to  prove  that  he  had  really 
paid  the  money,  but  the  exception  could  only  be  pleaded  within  five  years,  before 
Justinian,  and  two  years  under  Justinian  (2)  ;  (b)  pacti  conventi,  when  the  plaintiff' 
has  agreed  not  to  demand  payment,  but  the  conti-act,  as  being  verbis  or  re,  could 
still  be  sued  on  (3)  ;  (c)  juris-jurandi,  when,  the  plaintiff  having  challenged  the 
defendant,  and  the  defendant  having  denied  his  liabiUty,  the  plaintiff'  went  on  with 
the  action.  (4.)  The  exceptio  doli  mali  covered  all  cases  of  exceptions  in  factum, 
and  might  be  pleaded  in  lieu  of  them,  except  that  as  its  being  found  true  carried 
infamy  with  it,  the  ruagistrate  would  not  allow  it  to  be  employed  when  the  plaintiff 
was  a  patron  or  ascendant  (1,  note) ;  5,  rei  judicatcB,  that  judgment  had  already 
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been  g-iven  in  the  niiitlci-,  it  being  necesnary  that  thei-e  should  haw;  been  in  the 
former  action  the  same  subject  matter  of  litigation,  the  same  quantity,  the  same 
right,  the  sam6  ground  of  action,  the  same  parties.  If  the  foi-mer  action  was  a 
judicium  le^ithnwm  In  persoTiam,  the  Hght  of  action  was  extinguished,  and  no  ex- 
ception was  necessary.  If  it  was  a  judicium  legitimum  in  rem,  or  in  factum,  or 
was  a  judicium  imperio  contlnens,  the  right  of  action  not  being  exting-uished  by 
novation,  the  exceptio  rei  judlcat<£  was  necessai-y  to  stop  the  second  action.  Under 
Justinian  the  exception  was  in  every  case  necessary.  Gaius  also  mentions  the 
exceptio  rei  injudicium  deductcB,  i.e.  that  the  case  was  vii-tually  before  the  tiibunals, 
or  that,  after  the  litis  contestatin,  the  time  within  which  sentence  was  obliged  to 
be  given  had  passed  without  its  being  given,  which  was  a  stop  to  all  fui-ther  i)ro- 
ceedings.  (5.) 

JExceptiones  pe^'p>etu(B,  temporaries,  peremptoricB,  dilator  ice. 

Exceptions  were  ^iVcvev  perpetiiCB,  i.  e.  could  be  used  by  the  defendant  without 
restriction  of  time,  or  temporales,  i.  e.  were  subject  to  such  a  restriction  ;  and  they 
were  pei'emptoricc,  i.  e.  put  an  end  to  the  litigation,  or  dilatoHcB,  i.  e.  only  stopped 
it  for  a  time.  (8.)  Perpetual  exceptions  were  always  i^erenii^tory  ;  as  instances 
are  given  the  exceptions  doli  mali,  metiis  cansa,  and  j^^cti  conventi,  if  the  agree- 
ment has  been  that  no  demand  shall  be  at  any  time  made.  Temporary  excei:)tions 
were  always  dilatory.  As  an  instance  is  given  that  of  pacti  conventi,  when  the 
agreement  has  been  that  no  demand  shall  be  made  during  a  given  time,  e.  g.  five 
yeai'S.  If  he  sued  before  the  five  years  had  elapsed,  the  plaintiff  might  be  repelled 
by  an  exceptio.  Pi-eviously,  if  the  plaintiff  was  thus  i-epelled,  he  was  g'uilty  oiplus- 
petitio  in  i-egard  of  time,  and  could  take  no  furthei-  proceedings.  Under  a  consti- 
tution of  Zeno,  the  plaintiff  suing  prematurely  had  to  wait  twice  as  long  as  he 
ought  to  have  waited,  and  he  must  reimbui-se  the  defendant  for  all  losses  sustained 
through  the  demand  being  premature.  (10.)  As  another  instance,  Gaius  gives  that 
of  a  plaintiff  suing  under  the  same  prretorship  for  another  part  of  a  thing  (10),  for 
one  part  of  which  he  had  already  sued.  Some  dilatory  exceptions  have  regai-d, 
not  to  the  thing  sued  for,  but  to  the  j^erson,  as  when  objection  was  taken  to  a  pro- 
curator, that  he  or  she  was  a  soldier  or  a  woman,  as  neither  could  act  as  procm-a- 
tor,  or  that  he  was  an  improper  person,  as  having  been  stamped  with  infamy  ;  but 
Justinian  did  away  with  exceptions  on  this  last  gi-ound.  (11.) 

Prescriptions. — Gaius  notices  prescrijjtions  after  noticing  exceptions,  i.  e.  lim- 
itations of  the  action  entered  on  behalf  of  the  plaintiff,  as,  for  example,  to  confine 
the  action  to  so  much  of  the  plaintiff's  right  as  had  produced  an  existing  liability, 
or  for  the  defendant,  as  the  prcescriptio  longi  temporis ;  but  prescriptions  for  the 
defendant  had  already,  in  the  time  of  Gaius,  been  classed  among  exceptions.  (11, 
note.) 

Replications. — There  might  be  an  exception  to  an  exception,  i.  e.  there  might 
be  g-rounds  on  which  the  excexition,  although  founded  on  fact,  could  not  be  allowed 
to  operate,  as  if  an  agreement  had  been  made  not  to  sue,  and  then  this  agreement 
had  been  rescinded.  In  this  case  a  replication  that  the  agreement  had  been 
i-escinded,  would  be  inserted,  to  do  away  with  the  effect  of  the  exceptio  pacti  con- 
veriti  (Tit.  14.  pi'.),  and  so  there  might  be  a  dnpllcatio  (1)  to  a  replicatio,  and  there 
might  be  even,  if  necessary,  a  tnpJicatio.  (2.) 

Exceptions  may  be  divided  into  rei  coJiocyeiite.t,  affecting  the  rights  to  claim, 
and  personce  cohcerentes,  jirotecting  the  debtor  jiersonally,  as  the  exceptio  pacti 
cdJi.vevM.  As  a  general  rule,  the  fidejussores  of  the  defendant  could  use  all  the 
exceptions  the  defendant  could  use  ;  but  this  was  not  universally  true  of  exception  e.'i 
coliWrentes  pei'sonce.     For  a  debtor  who  hud  uuide  a  cessio  honorum  was  protected 
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from  the  actions  of  his  creditors  by  the  exception  nisi  cesserlt  bonis ;  but  his  fide- 
jussores  could  not  use  this  exception,  as  the  very  object  of  their  suretyship  was  to 
guard  against  the  debtor  not  being  able  to  pay.  (4.) 

Interdicts. — We  now  come  to  what  was  often  a  preliminary  step  under  the 
praetorian  system  to  the  commencement  of  one  kind  of  actions,  those  that  regarded 
possession  and  gaas, -possession,  i.  e.  the  possession  of  servitudes.  The  pi-astor 
issued  an  interdict  or  decree  regulating  possession,  and  then,  if  the  facts  on  which 
the  apphcant  relied  were  contested  by  the  other  party,  the  prsetor  threw  the 
decree  into  the  shape  of  an  action  to  be  decided  according  to  the  real  facts.  Pi'ob- 
ably  the  prsetor  interfered  by  interdict  to  protect  and  determine  possession  before 
he  gave  actions  to  try  the  right  to  possession,  and  not  improbably  the  interests 
arising  out  of  the  possession  of  the  ager  publicus  may  have  first  suggested  the 
praetorian  intervention  by  interdicts.  Gradually  the  action  was  regarded  as  the 
])oint  of  I'eal  importance,  although  as  the  gi-anting  of  the  action  depended  on  the 
rules  as  to  interdicts,  the  study  of  these  rules  preserved  its  importance.  By  the 
time  of  Justinian  intei'dicts  had  become  totally  obsolete,  and  all  questions  as  to 
possession  were  determined  by  actions  without  recourse  being  had  to  the  prelimi- 
nai'y  step  of  interdicts. 

The  interdict  was  issued  by  the  magisterial  authority  of  the  praetor,  and  inter- 
dicts always  bore  traces  of  their  oiigin  in  two  ways.  1.  Pirst  issued  as  special 
edicts  to  meet  special  cases,  they  were  afterwards  issued  under  standing  regula- 
tions incorporated  in  the  praetorian  edict,  but  they  were  always,  perhaps,  theoreti- 
cally, grounded  on  infractions  of  public  ordei-,  and  the  time  in  which  most  possessory 
interdicts  had  to  be  applied  for  (one  year)  connects  them  with  the  law  of  delicts. 
2.  They  were  all,  directly  or  indirectly,  connected  with  possession,  with  keeping 
things  as  they  oug'ht  to  be. 

They  wei-e  of  three  main  kinds  : — (a)  Prohibitory,  (b)  Restitutoiy,  and  (c) 
Exhibitory.  By  the  first  the  praetor  ordered  something  not  to  be  done  which 
infringed  the  use  of  something  public,  as  a  road,  or  of  something  which,  for  the 
sake  of  public  oi-der,  he  pi-otected,  as  the  right  of  possession  of  individuals.  By 
the  second  the  prsetor  ordered  things  to  be  put  into  the  state  they  were  in  before 
something  vvTong  had  been  done,  as,  e.g.,  buildings  to  be  demolished,  which 
impeded  the  use  of  a  public  river  or  its  banks ;  or  possession  to  be  given  or 
restored  to  the  right  person.  By  the  third  the  prsetor  ordered  the  thing  or  person, 
if  it  was  a  person  that  formed  the  subject  of  contest,  to  be  produced  by  the  person 
who  had  got  hold  of  it,  so  that  the  claimant  might  not  be  prejudiced  by  the  thing 
being  concealed. 

Gains  understood  interdieere  as  'to  prohibit,'  and  says  that  prohibitory  intei'- 
dicts alone  ought  strictly  to  be  called  interdicts,  and  interdicts  of  the  other  kinds 
ought  to  be  called  decreta.  Justinian  says  all  may  be  called  interdicts,  as  he  con- 
siders interdieere  to  mean  to  pronounce  between  two  parties.  (Tit.  15.  pr.  note.) 

If  the  interdict  was  prohibitory,  the  parties  in  the  time  of  Gaius  bound  them- 
.=!elves  by  a  wagei',  in  a  sum  to  be  paid  by  the  losing  party  in  the  action.  If  the 
interdict  was  restitutory  or  exhibitory,  the  action  was  arbitraria,  and  the  Judex 
issued  his  preliminary  order  against  the  party  concerned,  and,  in  the  event  of  its 
not  being  obeyed,  gave  a  condemnatio  quanti  ea  res  ei-at.  (8,  note.) 

Those  interdicts,  which  distinctly  referred  to  the  possesiiory  i-ights  of  private 
persons,  were  given  to  acquire,  to  retain,  or  to  recover  possession,  those  to  retain 
possession  being  prohibitory,  and  those  to  acquire  or  to  restore  being  restitu- 
tory. (2.) 

1.  Adipiscendce  2)ossessio?iis  causa. — The  chief  interdict  under  this  head  was 
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that  known  as  quorum  honoi-um,  given  to  secure  the  possession  to  those  whom  the 
pi-aetor,  contrary  to  the  rules  of  civil  law,  treated  as  having  a  right  to  an  inhei-itance. 
It  was  given  against  two  classes  of  persons :  (a)  persons  possessing  ■pro  htredet 
i.e.,  thinking  themselves  to  be  the  real  heirs;  (b)  persons  possessing  'pro posses- 
sore (prccdones),  i.  e.,  persons  merely  pos.sessing  without  any  claim  of  title.  It  waa 
given  against  both  classes,  even  if  the  terra  of  usucapion  had  run  in  their  favor, 
and  also  against  them  if  they  had  through  their  own  dolus  inalus  ceased  to  pos- 
sess. (3.) 

This  interdict  was  never  given  except  to  a  person  getting  possession  for  the 
first  time,  so  that  resUtuas,  the  word  in  the  formula,  must  be  used  (as  well  as  the 
term  restitutoiy  applied  to  interdicts)  in  a  vei-y  wide  sense.  (3.) 

Under  this  head  was  also  given  the  interdictum  Salviammn,  by  which  an 
owner  of  a  rural  estate  got  possession  of  the  goods  of  the  occupier  (and  probably 
even  if  they  had  passed  into  third  hands)  in  case  of  non-payment  of  rent.  This 
interdict  was  a  step  historically  to  the  actio  Serviana.  (3.) 

2.  Ret'mendcp  posspsslnnis  causa. — The  two  main  interdicts  under  this  head 
were  those  iitl  possidetis  and  utruli  possidetis,  the  foi'mer  applying  to  immove- 
ables and  the  latter  to  moveables.  The  object  of  these  interdicts  was  to  deter- 
mine which  of  tw  0  disputants  as  o  ownership  was  entitled  to  the  possession,  and 
to  have  this  point  determined  in  his  favor  was  of  great  advantage  to  a  disputant, 
as  he  remained  in  possession  if  his  adversary  failed  to  show  he  was  the  real  owner. 
The  interdict  ^iti  possidetis  had  to  be  applied  for  within  a  year  after  the  possession 
had  been  in  any  way  threatened.  Previously  to  Justinian  the  interdict  uti'vhi 
possidetis  was  given  to  that  disputant  who  himself,  or  by  any  one  through  whom 
he  claimed,  had  been  in  possession  during  the  gi-eater  part  of  the  preceding  year. 
Under  Justinian  possession  was  confirmed  to  the  person  in  possession  at  the  time 
of  the  litis  contestatio,  provided  (which  had  always  been  a  condition  as  to  both 
interdicts)  that  he  had  not  obtained  his  possession  as  against  his  adversary,  clam, 
vi,  OT  precario,  the  last  term  meaning  by  permission  of  the  adversary.  (4.) 

Only  persons  having  civilis  possessio  or  naturalis  possessio  with  the  animits  of 
interownership  could  obtain  these  edicts.  Persons  simply  in  possesslone,  detaining 
the  thing  without  the  animus  possidendi,  could  not  obtain  them,  but  the  person  on 
behalf  of  whom  such  persons  were  in  possessions,  possessed  through  them  :  thus 
the  owner  possessed  through  the  tenant,  or  the  deposit  or  through  the  depositaiy, 
or  the  lender  through  the  borrower.  Without  the  animus  there  can  be  no  intei*- 
dictory  possession,  but  if  a  person  has  the  aniinus  he  need  not  always  have  the 
corporeal  detention,  as,  for  example,  if  a  man  uses  in  the  season  an  Alpine  pasture 
and  leaves  it  when  the  season  is  over  with  the  intention  of  returning  to  it,  he  still 
possesses  it.  (5.) 

3.  RecuperandOB  possessionis  causa. — The  main  interdict  under  this  head  was 
that  unde  vi.  Here,  there  having-  been  an  illegal  use  of  violence,  the  wi'ongdoer 
had  to  restore  possession,  although  the  person  to  whom  he  restored  it  had  himself 
got  it  fi'om  him  clam,  in,  or  precario.  In  the  days  of  the  Republic  there  had  been 
a  distinction  according  to  the  kind  of  violence  used.  If  the  violence  had  been 
ordinary  (quotidiana)  the  possession  would  only  be  restored  if  it  had  not  been 
obtained  by  the  applicant  clam,  vi,  or  jjrecario,  and  the  application  must  be  made 
within  a  year.  If  the  violence  had  been  aronata,  the  possession  was  restored, 
although  obtained  vi,  clam,  or  precario,  and  there  was  no  limit  as  to  the  time  for 
asking  for  the  interdict.  This  distinction,  however,  had  become  obsolete  before 
the  time  when  the  foi-mula  of  the  interdict  was  shaped  as  it  is  found  in  the  Digest. 

The  interdict  unde  vi  only  applied  to  immoveables.     But  by  a  constitution  of 
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AD.  3S9  it  was  provided  that  any  one  who  seized  on  anything  with  \-iolence  should 
lose  the  ownership  if  it  was  his,  or  give  it  up,  and  also  pay  its  value,  if  it  was  not. 
This  constitution  applied  to  moveables  as  well  as  immoveables.  (6.) 

Previously  to  this  constitution,  possession  of  moveables  had  been  recovered  by 
the  interdict  utrubi,  and  both  this  and  the  edict  uti  may  be  looked  on  as  a  means 
of  recovering  as  well  as  of  retaining  possession.  Bat  the  employment  of  the  inter- 
dict wide  vi  had,  as  compai-ed  with  that  uti  possidetis,  the  following  advantages  : 
(a)  it  could  be  used  when  a  third  person  was  in  possession  ;  (&)  it  gave  the  fnictus 
from  the  time  of  ejectment,  not  that  of  the  commencement  of  proceedings  ;  (c)  it 
was  given  although  the  possession  had  been  obtained  as  against  the  adversary  vi, 
clam,  or  p7'eca7Ho  ;  (d)  it  included  moveables  on  the  estate.  (6,  note.) 

/Simple,  double  Interdicts. — The  interdicts  uti  possidetis  and  utrubi  may  be 
said  to  be  double,  i.e.  each  party  is  at  once  plaintiff  and  defendant,  as  opposed  to 
other  interdicts,  where  one  party  claims  and  the  other  defends.   (7.) 

Two  points  with  regard  to  the  proceedings  in  actions  remain  to  be  noticed  :  1, 
the  checks  on  reckless  litigation  ;  2,  the  duty  of  the  judge. 

1.  Checks  ox  reckless  Litfgation. — A  summary  is  given  at  page  488,  of  the 
checks  on  reckless  bringing  or  defending  actions  in  the  time  of  Gaius.  Under  Jus- 
tinian, both  parties  were  obliged  to  swear,  the  plaintiff  de  calumnia,  that  he  was 
not  bringing  an  action  vexatiously  or  without  cause,  the  defendant,  that  it  was 
from  a  belief  in  the  justness  of  his  cause  that  he  i-esisted  the  demand  of  the  plain- 
tiff ;  and  the  advocates  of  both  parties  had  also  to  take  an  oath.  The  plaintiff  was 
liable  to  pay  damages  and  costs.  (Tit.  16.  1.) 

The  defendant  was  resti-ained  (a)  by  the  action  sometimes  being  in  duplum 
(the  Institutes  add  in  triplum,  but  no  instances  are  known)  when  there  was  a  de- 
nial on  the  part  of  the  defendant,  as  in  cases  of  damni  injuries  and  legacies  left  to 
holy  places ;  (b)  by  the  action  being  for  more  than  the  single  value,  as  in  the 
case  of  theft  (1)  ;  (c)  by  infamy,  which  attends  condemnation  in  an  action  tutelcB, 
viaiidati  or  depusiti  if  direct,  and  pro  socio  (which  is  direct  for  both  parties),  and 
which  attends  not  only  condemnatio,  but  an  agreement  to  commit  the  offence,  in 
actions /?M"ii,  vi,  bonorum  I'aptorum,  iv/juriarmn  and  de  dolo.  (2.) 

The  tii"st  step  in  an  action  vocatio  in  jus,  the  summons  to  the  defendant  to 
appear  befoi'e  the  magistrate.  Children  and  freedmen,  however,  cannot  summon 
ascendants,  patrons  and  their  children,  and  ascendants  of  patrons,  without  having 
first  received  the  permission  of  the  jiraitor.  If  they  act  without  this  permission, 
they  are  liable  to  a  tine  of  fifty  aurei.  (3.) 

2.  The  Office  of  the  Jddge. — The  Institutes  first  lay  down  the  general  duty 
of  the  Judge,  which  is  to  judge  according  to  the  law,  the  constitutions  of  custo- 
mary usage.  (Tit.  17.  pr.)  If  the  Judge  gave  a  sentence  wrong  on  the  face  of  it, 
or  fixed  the  condemnation  below  what  the  prsetor  had  fixed  it,  the  sentence  was 
void,  and  no  appeal  was  necessary.  If  the  judge  was  mei-ely  wrong  as  on  mere 
questions  of  fact,  an  appeal  had  to  be  brought  within  two  days  (or,  if  the  defend- 
ant had  appeared  by  a  procurator,  thi-ee  days),  enlarged  by  Justinian  to  ten  days. 
An  appeal  lay  to  the  prsetor,  and  from  him  to  the  senate,  or,  in  later  times,  to  the 
empei-or's  council,  and  lastly  to  the  emperor. 

Secondly,  the  Institutes  point  out  what  judgment  ought  to  be  given  in  certain 
actions  : 

(a)  In  a  noxal  action  the  judge  ought  to  state  the  condemnation  by  ordering  a 
sum  to  be  paid,  or  the  7ioxa  abandoned.   (2.) 

(b)  In  a  real  action,  if  he  determines  against  the  claimant,  he  ought  to  absolve 
the  possessor  ;  if  against  the  possessor,  he  ought  to  order  the  thing  and  its   fruits 
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to  be  g-iven  up,  and,  after  the  time  of  Hadrian,  ail  tlie  fruit.s  consumed  bad  to  l^e 
accounted  foi",  whether  the  possession  was  bona  fide  or  mala  fide,  if  the  thing  pr»s- 
sir'ssed  was  an  inhei-itance.  Before  Hadi-iau  as  to  inheritance,  and  before  and  aftei 
his  time  as  to  single  objects,  the  i-ule  was  that  a  bona  fide  possessor  had  to  account 
for  fruits  after  the  bringing-  of  the  action,  the  mala  fide  possessor  for  all.  If  the 
possessor  showed  that  he  could  not  give  up  the  possession  at  once,  V)e  obtained  a 
delay  on  giving  secui-ity  to  give  up  within  a  time  allowed  him. 

(c)  In  an  action  ad  exhibend'Wia  the  defendant  must  exhibit  the  thing  ami 
everything  deiived  from  it,  as  e.g.  the  fruits,  .since  the  bi-inging  the  action  ;  nor 
will  usucajiion  accomplished  subsequently  avail  him.  If  he  himself  st.-ites  that  h»; 
cannot  exhibit  at  once,  he  can  obtain  a  delay  on  giving  security,  but  if  he  neither 
exhibits  nor  gives  security,  he  is  to  be  condemned  in  an  amount  representing  the 
interest  of  the  plaintiff  in  having  the  thing  exhibited  at  once. 

(d,  e,f)  In  the  actions  famUicc  erciscundcB,  eommuni  dividundo,  and  fiiiiiuin 
regundoruvi  the  judge  ought,  if  he  gives  one  more  than  another,  and  one  thus 
receives  move  than  another,  to  make  this  favored  person  pay  a  pecunia}"y  equivalent. 
(4,  5,  6.)  In  the  !ic\.\on  finmin  regundoriim,  a  person  ought  to  be  condemneil  who 
has  destroyed  boundary  marks,  or  opposed,  in  defiance  of  the  judge's  orde)-,  the 
measurement  of  the  land.  (6.) 

In  all  these  three  actions  anythingadjndged  becomes  at  once  the  property  of  the 
person  to  whom  it  is  adjudged.  (7.) 

Crimes. — The  subject  of  public  pi-osecutions  being  altogether  outside  the  general 
subject  of  the  Institutes,  which  treat  of  private  law  (Tit.  18.  pr.),  may  be  omitted 
here.  A  sketch  of  Roman  criminal  law  is  given  in  the  last  section  of  the  Inti'o- 
duction. 
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stipulandi,  415 
Credito'r,  45,  398 
Cretio,  293,  295 
Crime,  61,  587 
Culpa,  401 

Curator,  32,  138  ;  suspected,  150 
Curatorum  satisdatio,  142 

excusationes,  144 
Curia,  5 
Customary  law,  75 


DAMNUM,  498 
infectum,  498 
Damnum  injuria  datum,  492 
Dare,  45,  398 
Debitor,  45,  398 
Decemvirs,  5,  12 
Decretum,  73 
Dedititii,  82,  83 
Deductio,  539 
Deliberandi  potestas,  293 
Delict,  45,  48,  479 
Demonstratio,  55,  56,  508,  536 
Deniintiatio,  61 
Deportatio,  112 
Depositum,  46,  407 

miserabile,  407,  522,  525 
Derelicts,  184 
Detentio,  207,  577 
Dies  cedit,  803,  311 

continui,  149 

fasti  et  nefasti,  387 
43 


EXT. 

Dies  utiles,  149,  387 

venit,  311 
Dig-est,  25 
Diligentia,  401 
Disinheriting,  43,  253,  260 
Divorce,  102 
Dolus,  401,  522,  561 
Dominica  potestas,  77 
Dominium,  40,  155 

bonitarium,  40 

Quiritarium,  40 
Donationes,  42,  217 

inter  vivos,  219 

mortis  causa,  42,  219 

ante  nuptias,  231 

propter  nuptias,  231 
Dos,  222,  224,  308 
Duplicatio,  569 


E  DICTUM,  15 
perpetuum,  15,  IS,  74 

repentinum,  74 
Emancipatio,  31,  115 
Emancipated  children,  115,  257^  277,  346 
Emphyteusis,  41,  204,  450 
Emperor,  19,  73 
Emptio  et  venditio,  47,  182,  441 
Epistola,  73 
Exchange,  444 
Exceptio,  57,  560 

dilatoria,  566 

doli  mali,  562 

jurisjurandi,  563 

metus  causa,  561 

non  numeratse  pecunise,  440,  563 

pacti  conventi,  566 

peremptoria,  112 

personse  cohsei-ens,  570 

procuratoria,  567 

rei  cohaerens,  570 

rei  in  judicium  de  luctae,  565 

rei  judicatse,  564 

restitutje  hereditatus,  329 
Execution,  53,  54,  60 
Executor,  61,  526 
Exercitor,  459 
Exheredatio,  44,  253.  259 
Existimatio,  34,  284 
Expensilatio,  438 
Extranei,  294 
Exti-aordinaria  judicia,  58,  60,  61,  526, 

534,  572 
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FAC. 

F AGERE,  45,  398 
Familia,  80,  76,  89 
Familiffi  emptor,  236,  242 
Ferse,  164 
Fictions,  509 

Fideicommissa,  44,  325,  337,  339 
Fidejussor,  432 
Fidepromissor,  433 
Fiduciarius,  433 
Fiduciary  Tutor,  129 
Filiusfamilias,  228,  249,   506,  541,   547, 

549 
Fiscus,  212,  217,  301,  345,  392 
Formula,  55 
Formulary  system,  55 
Fructus,  194,  200,  585 
Fundus,  305 
Furiosi,  140 
Furti  vitium,  209 
Furtiva  condictio,  488 
Furtimi,  211,  480 

manifestum,  480 

nee  manifestum,  480 

GAIUS,  22 
Gentes,  5,  368 
Gentilis,  44,  367 

HABITATIO,  202 
Hereditatis  petitio,  529 
Heres,  43,  289 

exti-aneus,  295 

intestati,  341 

necessarius,  44,  85,  289 

siius,  44,  253,  342,  ranking-  with,  353 
Honorarium,  464 
Hypotheca,  41,  142,  205,  225,  409,  517, 

531,  556 

IMPERIUM,  50 
Injure  cessio,  41,  75,  157,  193 
In  jus  vocatio,  9,  520,  572 
Indeliiti  solutio,  468 
Tnfamia,  34,  568,  583 
Tnfans,  134,  426 
Infanti  proximus,  426 
Ingenui,  78 
Injuria,  498 
Institor,  459 
Institutes,  27 

Institution  of  heirs,  181,  261 
Insula,  167 


JUS. 
Intentio,  56,  57 
Intercessio,  435 
Interdictio  aquse  et  ignis,  125 
Interdictum,  60,  570 

adipiscendse  possessionis,  573 

de  clandestina  possessione,  579 

de  precario,  579 

exhibitorium,  572 

possessorium,  573 

prohibitorium,  572 

quorum  bonoi-um,  574 

recuperandge  possessionis,  577 

restitutorium,  572 

retinendse  possessionis,  573 

Salvianum,  574 

simplex  et  duplex,  578 

unde,  2,  577 

uli  possidetis,  573 

utrubi,  575 
Interest,  11,  403 
Intestate  succession,  44,  341  ;  under  the 

Novels,  388 
Islands,  168 
Italy,  conquest  of, 
Italicum  solum,  181,  206 
Iter,  187 

JUDEX,  15,  49 
duties  of,  584,  587 

liability  of,  504 
Judicis  postulatio,  53 
Judicatum  solvi,  553 
Judicia  extraordinaria,  58,  60,  63,  526, 
534,  592 

Judicium  imperio  continens,  464,  510 

legitimum,  464,  510 

publicum,  587 
Judge,  7,  15,  49,  60 
Jurisdictio,  50 
Jurisprudentes,  15,  22,  73 
Jus,  28,  38,  45 

civile,  17,  69,  75 

gentium,  17,  69,  76 

honorarium,  15,  73 

in  personam,  39 

in  rem,  39,  155 

Italicum,  14 

Latinum,  14 

naturale,  16,  69,  75,  77 

Quiritium,  15 

sacrum,  12 
Jusjurandum,  336,  519,  563 
Justa  causa,  218 
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JUS. 

Justa  manumissionis,  86 
Justinian,  24 

LABEO,  21,  443 
Latini,  14,  76,  378 
Latini  Juniani,  81,  223,  314,  327,  378 
Latinitas,  14 
Legacies,  296 

ademptii)n  and  transfer  of,  342 
contrasted  with  fideicommissa,  327 
Legatarius  partiaiius,  314 
Leg-atum,  296 
ereptitium,  301 
generis,  313 
incertse  personae,  315 
optionis,  313 
per  damnationem,  297 
per  prseceptionem,  297 
per  vindicationem,  297 
poense  nomine,  319 
sinendi  modo,  297 
Legis  actiones,  51,  54 
Legitimation,  102 
Lex,  71 
iEbutia,  55 
^lia  Sentia,  81,  84 
Anastasiana,  369 
Apuleia,  434 
Aquilia,  492 
Atilia,  130 
Atinia,  210 

Calpurnia,  53,  100,  404,  568 
Canuleia,  12 
Cincia,  221 
Claudia,  133 
Cornelia,  252,  434,  590 

de  sicariis,  91,  502,  589 
Fabia,  591 

Falcidia,  43,  73,  286,  322,  328 
Furia,  322,  434 
Furia  Caninia,  88,  315 
Hortensia,  13,  72 
Julia,  55 

de  adulteriis,  222,  224,  588 

de  ambitu,  592 

de  annona,  592 

de  maritandis,  302,  314 

de  peculatu,  591 

de  residuis,  592 

de  vi  publica,  579,  591 

majestatis,  588 

repetundarum,  591 
Julia  et  Titia,  130 


NEG. 
Lex  Junia,  14 

Junia  Norbana,  81 

Junia  Velleia,  256 

Papia  Poppea,  20,  100,  133,  145,  263, 
271,  302,  311,  314 

Petronia,  91 

Plsetona,  138 

Plautia,  14,  210 

Pompeia,  590 

Publilia,  72,  434 

Regia,  72 

Scribonia,  193 

Silia,  53,  404 

Valeria,  7,  72 

Voconia,  262,  314,  322,  327 
Libellus  conventionis,  526 
Liberalis  causa,  521 
Liberorum  jus,  366,  376 
Libertas,  28,  76 
Libertus,  succession  to,  371 

assignation  of,  375 
Libertinus,  79,  84 
Libripens,  46,  236 
Lis  et  vindicise,  52,  554 
Lis  sua,  504 

Litis  contestatio,  51,  58,  61,  477,  504 
Litis  dominus,  554 
Locatio  et  conductio,  47,  448 
Longi  temporis  possessio,  194,  208,  233 
Longissimi  temporis  possessio,  216 

MAGISTRATE,  49 
Mancipatio,  38,  46 
Mancipi  res,  37 
Mancipium,  89 

Mandator  compared  with  fidejussor,  461 
Mandatum,  47,  73,  457 
Manumission,  80-88 
Manus,  34,  38,  94 
Manus  injectio,  53,  54 
Manum  consertio,  52 
Marriage,  92,  93 
Mati-imonium,  79,  100 
Merces,  448 

Missio  in  possessionem,  60 
Modestinus,  22 
Mora,  403 
Multa,  482 
Mutuum,  46,  405 

NATURAL  LAW,  16,  69 
Necessarius  heres,  44,  85  289 
Negligence,  401 
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NEG. 
Negotiorum  gestio,  467 
Nexum,  46,  399 
Nomen  transcriptitium,  439 
Novatio,  48,  476 
Novels,  26 
Noxa,  547 
JSToxalus  causa,  547 
Nudum  pactum,  400 
Nuncupatio,  243 
Nuptiffi,  92 ;  justse,  93,  100 

OBLATION  to  the  Cm-ia,  102 
Obligatio,  45,  49 

ex  contractu,  45,  405 

ex  delicto,  48,  479 

naturalis,  401 

quasi  ex  contractu,  47,  465 

quasi  ex  delicto,  49,  504 
Obligation,  definition  of,  45,  396,  400 

dissolution  of,  49 

sources  of,  399 
Occupatio,  42,  162 
Operas,  448 

Operarum  obligationes,  442 
Orbi,  302 
Orcinus,  337 

PACTUM,  46,  400,  447 
adjectum,  400,  446 

legitimum,  400 

nudum,  400 

prsetorium,  401 
Papinian,  22 
Partnership,  452 
Paterfamilias,  89 
Patria  potestas,  31,  91 

dissolution  of,  111 
Patricians,  113 
Patrimonium  nostrum,  things  in  or  not 

in,  38,  70 
Patrona,  378 
Patronus,  127,  376 
Paulus,  22 
Pauperies,  550 
Peculium,  228,  541 

adventitium,  229 

castrense,  228,  241,  247 

profectitium,  230 

quasi  castrense,  229,  247 
Peregrini,  74,  220,  337,  422,  433,  439 
Permutatio,  444 
Persona,  28,  35,  76 


PRO. 

Petitio  hereditatis,  529 
Pictures,  177 
Pignoris  capio,  53,  54 
Pignus,  41,  47,  203,  225,  409 
Plebiscita,  18,  71 
Plebs,  5,  6,  12 
Pluris  petitio,  533 
Psena,  481 
PoUicitatio,  399 
Populus,  4,  5 
Portio  legitima,  288 
Possessio,  40,  206 

civilis  207 

decretalis,  381,  577 

edictalis,  381 

longi  temporis,  194,  208,  233 

longissimi  temporis,  216 

naturalis,  207,  577 

pro  herede,  216,  529 

pi'o  possessore,  216,  529 

possessione,  esse  in,  207,  577 
Possessor,  174,  179 

bona  fide,  213,  233,  585 

male  fide,  174,  585 
Postliminium,  113,  131,  165,  216,  344 
Postumus,  254,  315,  326 

Velleianus,  256 

quasi  Velleianus,  257 
Potestas  dominica,  76 

patria,  31,  91 
Predi'ia  rustica,  182 

stipendaria,  181 

tributaria,  188 

urbana,  188 
Prsediator,  215 
Pr^do,  529 
Prgefectus  urbi,  131 
Prsejudicium,  57,  520 
Prses,  52 
Prsescriptio,  42,  57 

longi  temporis,  208,  515 

longissimi  temporis,  215 
Prsesides,  54,  60 
Prgestare,  45,  398 
Praitor,  48,  74 

peregrinus,  15,  54,  74 
Precario,  576 
Pretium,  442 
Privilegium,  11 
Pro  herede  gerere,  295 
Procinctus,  236 
Proculians,  22 
Procurator,  233.  552 
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PRO. 
Prodigi,  138 

Pi'ovinciale  solum,  208,  211 
Pubertati  proximus,  134,  426,  488 
Pubes,  134,  426 
Publicatio,  456 
Pupil,  contracts  of,  227 

QU^STIO 
Quarta  Antonina,  107,  285 

i<'alcidia,  323 

legitlma,  288 

Pegasiana,  281 
Quasi-contract,  48,  465 

delict,  57,  504 

possessio,  186,  192 

traditio,  186,  193 
Querela  inofficiosi  testamenti,  285 
^uii'itarian  ownership,  40 

RAPINA,  490 
Recuperatores,  15,  51,  54 
Redhibitio,  444 
Regula  Catoniana,  305,  318 
Relegatio,  112 
Remancipatio,  115 
Replicatio,  57,  569 
Repudium,  102 

Rerum  universitas,  36,  37,  41,  43,  156 
Res,  155 

communes,  38,  158,  185 

corporales,  35,  185 

dominans,  188 

fungibiles,  405 

incorporales,  35,  185 

mancipi,  37 

nee  mancipi,  37 

private,  38,  157,  162 

publicai,  38,  157 

religiosse,  37,  160 

eacrse,  36,  161 

Banctse,  37,  162  . 

serviens,  36,  188 
P^escripta,  73 

Responsa  prudentum,  16,  22,  73 
Restipulatio,  581 

Restitutio  in  integrum,  60,  112,  294 
Rivers,  147, 167, 168 

SABINIANS,  22 
Sacramentum,  51 
Sale,  441 
Salvius  Julianus,  22 


SUP. 

Satisdatio,  653 

judicatum  aolvi,  554 

tutorum,  142 
Seashore,  158 
Senate,  5, 18,  61 
Senatus-consultum,  18,  71 

Claudianum,  77,  395 

Hadrianum,  315 

Largianum,  378 

Libonianum,  242 

Macedonianum,  546 

Neronianum,  298 

Orphitianum,  363 

Pegasianum,  327,  330 

TertuUianum,  360 

TrebeUianum,  329 

Velleianum,  435 
Servitudes,  41,  187 

personal,  41.  206 

prsedial,  41,  188 

rural,  3,  188 

urban, 41,  188 
Servius,  7 
Servus  poenas,  112 
Slavery,  77 
Slaves,  acquisition  through,  230,  471, 541 

institution  of,  264 

stipulations  of,  417 

abandonment  of,  for  delicts,  566 
Societas,  47,  452 

universorum  bonorum,  452 
Solidns,  132 
Solutio,  48,  472 

imaginaria,  472 

indebiti,  468 
Specificatio,  166 
Sponsalia,  99 
Sponsio,  55,  521,  581 
Sponsor,  433 
Spurii,  451 
Status,  28,  76 
Stipulatio,  47,  411 
emptas  et  venditse  hereditatis,  328 
inutiles,  421 
partis  et  pro  parte,  330 
Subscriptio,  238 
Substitutio  pupillaris,  274 
quasi-pupillaris,  275 
vulgaris,  270 
Succession  testamentary,  43,  234 

intestate,  341 
Sui  juris,  31,  118,  290 
Superficies,  41,  205 
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sus. 

Suspecti  crimen,  150 
Syngraphse,  47,  439 


TESTAMENTI  factio, 
249,  292,  314 

Testamentum,  43,  235 
calatis  comitiis,  235 
in  procinctu,  235 
inofficiosum,  260,  284 
irritum,  247,  279,  282 
niilitare,  244,  248 
non  jure  factum,  279 
nuncupatam,  243 
per  ses  et  libram,  236 
ruptum,  279 
tripartitum,  239 

Theft,  211 

Thesaurus,  180 

Traditio,  40,  183 

Transcriptio,  439 

Trebatius,  21,  338 

Tribes,  Roman,  40 

Tribonian,  41 

Ti-iplicatio,  569 

Tiitela,  32,  117,  136 
of  freedmen,  127 
of  women,  132 

Tutor  Atiliantis,  119 
dativus,  130 
liduciai'ius,  129 
legitimus,  122 
testamentarius,  120 


43,   120,   132, 


WIT. 
Tutor,  removal  of,  150 
Tutoris  auctoritas,  134 

excusationes,  144 

satisdatio,  142 
Twelve  Tables,  7-12 

ULPIAN,  22 
Universitas,  160 
rerum  36,  41,  42 
Usucapio,  42,  206,  485,  515,  574 
Usufruct,  40,  179,  194-200 
Usiira,  11,  403 
Usucapio,  216 
Usus,  41,  93,  200 
Uterini,  356,  367 
Utilis  actio,  58,  509 

VENDITIO  bonorum,  384 
VernEe,  77 
Vi  bona  rapta,  490 
Vi,  188 
Vindex,  52 
Vindicatio,  52,  59 
Vindicise,  52 
Vindicta,  80,  88 
Vis,  578 

Vitia  possessionis  209 
Vitium  furti,  210 

WIFE,  position  of,  33,  93,  221,  224, 
538 
"Witnesses  to  a  teslament,  239 
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ABS. 

ABSTINENUI  beneficium,  291 
Acceptilatio,  contracts  ended  by, 
473 
Accessio,  meaning  of,  etc.,  40,  166,  604 
Accession,  how  ownersliip  acquired  bj, 

156 
Accrescendi  jus,  223,  271 
Acci'ual,  right  of,  by  heredes  legitimi, 

365 
Acquiliana,  474 
Actio,  50,  403,  507 

meaning  of  the  tenn,  57,  507 

division  of  actions,  58,  507-510 

ad  exhibendum,  227,  489,  532,  585 

aestimatoria,  444 

arbitraria,  58,  509,  532 

bonse  fidei,  58,  404,  509 

calumnise,  581 

commodati,  408 

communi  dividundo,  172,  193,  586 

confessoria,  512 

contraria,  583 

damni  injurite,  492 

de  sestimato,  540 

de  constituta  pecunia,  518 

de  dolo  malo,  532 

de  inoflicioso,  285,  288 

de  peculio  in  rem  verso,  545 

de  tigno  injuncto,  173 

depensi,  434 

depositi,  409 

directa,  58,  508 

empti,  447 

exercitoria,  543 

familiae  erciscundae,  193,  586 


ACT. 

Actio  fictitia,  508 

linium  regundorum,  586 

furti,  486,  526 

hypothecaria,  558 

in  duplum,  522,  525 

in  factum  concepta,  59,  508 

in  jus  concepta,  59,  508 

in  personam,  507 

in  rem,  507 

in  supplementum  legitimae,  286 

injuriarum,  500 

instittoi-ia,  543 

judicati,  546,  550,  553 

legati,  468 

legis,  51,  53 

mandati,  458 

mixta,  522,  524 

negativa,  509 

negotiorum  gestormn,  466 

noxalis,  547 

Pauliana,  516 

perpetua,  557 

persecutoria  rei,  522 

pigneratitia,  410 

poenalis,  522 

popularis,  506 

prsejudicialis,  520 

Publiciana,  513 

quasi  institoria,  459,  533 

quasi  Publiciana,  515 

quasi  Serviana,  227,  517,  531 

quod  dolo  malo,  532 

quod  jussu,  542 

quod  metus  causa,  527 

receptitia,  518 


GSO 


INDEX, 


ACT. 

Actio  rei  uxoriae,  530 

pervi  corrupti,  541 

Sei-viana,  449,  517,  532 

stricti  juris,  58,  403,  404 

temporalis,  557 

tributoria,  543 

tutelse,  137 

utilis,  58,  508 

venditi,  447 

vi  bonoriim  raptorum,  492 
Actions,  foi-m  of,  under  twelve  tables,  10 

at  law,  suppression  of,  53 

to  be  bi-ought  at  end  of  tutelage,  138 

subsidiary  against  magisti"ate,  when 
allowed,  143 

when  might  be  brought  against  fidei- 
commissarius,  332 

for  injury,  who  might  biing,  500,  501 

for  injury,  who  liable  to,  504 

for  injury,  how  extinguished,  504 

to  recover  the  thing,  522 

between  master  and  slave,  549 

in  whose  name  to  be  brought,  552 

for  damage  by  animals,  550 

limitations  of,  557,  558 
,    bar  to,  565 

Actresses,  freeborn,  could  not  marry,  lOO 
Actus,  the  servitude,  187 
Addictio,  mode  of  execution,  78 

bonorum,  391 
Aditio  hereditatis,  264,  295 
Adjudicatio,  41,  193 
Adjunctio,  171 
Adoption,  31,  103-111,  258 

efiect  of,  on  marriage  of  person  adopt- 
ed, 96 

plena,  minus  plena,  105,  106 

effect  of,  before  Justinian's  time,  103 

how  made,  104 

who  might  adopt  and  be  adopted,  107, 
109 

in  what  degrees  might  be  made,  108 

effect  of,  109 

by  prescript,  peculiarity  of,  110 
Adpromissor,  433 

Adstipulator,  party  to  stipulation,  433 
Adulterer,  could  not  marry  accomplice, 

100 
Adultery  punished  with  death,  588 
Adversaria,  438 
55rarium,  409 
Attines,  who  were,  31 
Afhnitas,  definition  of,  98 


AUR. 

Age,  full,  130 

Ager,  publicus,   private  occupancy  of, 
571 

Romanus,    distinguished    from    other 
land,  35 

vectigalis,  what  was  the,  160,  452 
Agnati,  who  were,  31,  123,  353 

marnage  of,  forbidden,  96 

rights  of.  123 
Agnatio,  what,  31 

Agnation,  lights  of,  how  taken   away, 
124 

rights  conferred  by,  354 

degrees  of,  how  computed,  372 
Agreement,  could  not  transfer  propei-ty, 

182 
Agri  limitati,  167 
Album,  13,  15,  16,  520 
Aliens,  how  considered  in  early  Roman 
times,  27 

how  considered  as  civilization  advan- 
ced, 27 
Alluvion,  property  in,  167 
Animals,  property  in  young  of,  165 

ferae  naturae,  162,  163 

not  wild,  ownership  of,  164 

what  included  in  fruits  of,  179 

action  for  damage  by,  550,  551 

wild,  regulations  conceraing,  551 
Animus  domini,  162,  207 

possidendi,  207,  577 

revertendi,  164 
Annus  utilis,  327  ' 

Appeal,  584 

criminal's,  to  comitia  curiata,  6 

right  of  accused  plebeian  to,  6 

under  twelve  tables,  9 
Aquae  ductus,  187 
Aquilius  Gallus,  474 
Arbiters,  office  of,  49 
Ai-rha,  442 
Arrogation,  what,  and  how  eSected,  104 

when  allowed,  106 

effect  on  property,  116 

acquisition  by,  389,  390 
As,  division  of  the,  266 
Ascendant,   when  called  to  legal    suc- 
cession, 359 
Ascripti  glebse,  78 
Assertor,  libertatis,  80,  521 
Attachment,  form  of,  under  the  twelve 

tables,  7 
Aureus,  132 


INDEX, 


681 


BEE. 

BEES,  property  in  swarms  of,  163 
Beneliciuin  abstiriendi,  291 

cedeiKlai'um  actionem,  416,  4H6 

coinpeteiititE,  531,  538 

divisionis,  436 

deliberandi,  293 

inventarii,  294 

legis  Cornelise,  252,  434 

ordinis,  436 

S.  C.  Velleiani,  435 

separationis,  290 
Bona  fides,  effect  of,  210,  211,  212,  215, 

226 
Bona  vi  rapta,  490,  652 
Bonitarium  dominium,  40 
Bonorum  addictio,  391  ;  cessio,  395 

distractio,  396 

emptio,  395 

possessio,  135,  238,  382,  380 ;   sine  re, 
388 

sectio,  390 

venditio,  395 
Building,  twelve  tables  on,  9 

with  one's  own  materials  on  ground  of 
another,  174 

servitudes  appertaining  to,  188,  189 

as  legacy,  310 
Burial,  effect  of,  on  ground,  161 

CADUCA,  272,  303 
Calata,  comitia,  235 

Calumnia,  335,  581 

Capitis  diminutio,  35,  112,  124,  281,  597 

Capito,  19 

Captive,  testament  of,  252 

Captivi,  251 

Caput,  124 

Catoniana  regula,  305,  318 

Cattle,  penalty  for  killing,  492 

Cautio,  427,  439 
judicatum  solvi,  554 

Celibacy,  incapacity  arising  from,  302, 
304 

Census,  80 

Centumviri,  49,  53,  284 

Cessio  bonorum,  395 
in  jure,  42,  53,  157,  193 

Child,   when  followed  the   condition   of 
mother,  77 
power  of  father  over,  89,  91 
might  be  sold  in  some  cases,  91,  92 
killing  of,  legislation  on,  by  Constan- 
tine,  92 


COM. 

Child,  property  of,  92 

how  power  of  father  over,  terminated, 
92 

when  in  power  of  father,  03 

powei-  of  i)arent  over,  102 

how  freed  from  power  of  i)arent,  113 

emancipated,   power  of   father   ovei-, 
120 

posthumous,  how  considered,  119 

how  made  heir,  254 

rights  of,  255 

adoptive,  legal  position  of,  258,  259 

disinherited   by   parent   not   of    sane 
mind,  rights  of,  284 

emancipated,    rights    to    inheritance, 
346,  347 

adoptive,  rights  of,  as  compared  with 
natui-al,  348 

under  power    of   parent,    action    for 
money  lent  to,  546 
Chirogi-aphum,  45,  439 
Christianity,  influence  of,  on  Roman  law, 

21,  22 
City,  things  belonging  to,  160 

walls  of,  holy,  162 
Cives,  division  of,  in  early  times,  27 

who  were  under  Cai-acalla,  28 
Civitas,  27,  76 
Coelebs,  303 
Coemptio,  93 
Code,  Theodosian,  22 

Justinian's,  22,  24 
Codicil,  history  of,  338 

who  might  make,  339,  629 

what  could  not  be  disposed  of,  by,  339 
Cognati,  who  were,  31,  123 

in  line  of  legal  succession,  356 

succession  of,  367-370 
Cognation,  degrees  of,   how   computed, 

370,  371.  372 
Cognitio,  extraordinaria,  22 
Cognitor,  552 

Cohabitation,  effect  of,  prolonged,  94 
Co-lieir,  271 

Co-legatees,  how  created,  etc.,  301,  302 
Comitia  calata,  235 

centuriata,  4,  7,  61 

curiata,  5,  7 

tributa,  60 
Commercium,  what,  28,  239 
Commixtio.  173 
Commodatum,  45,  407 
Compensatio,  478,  539,  660 
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Concubinage,  undei-  Roman  law,  32 

hew  looked  upon,  101 
Condemnatio,  55,  56,  534,  584 
Condictio,  52,  59,  404 

furtiva,  488 
Condition,   impossible,  in  institution  of 
heirs,  269 

when  sufficient  to  comply  \ni\v  one  of 
several,  270 

impossible,  effect  on  obligation,  427 
Conductor.  448 

Confarreatio,  marriage  ceremony  among 
the  pati'icians,  32 

effect  of,  on  wife,  32 
Confnsio,  172 
Connubium,  12,  28,  95 
Consanguinei,  355,  366 
Consensus,  399 

Consent,  the  essential  element  of  mar- 
riage, 94 
Consilium,  86 
Cunstitutum,  86,  510 
Constantine,  limits  corporal  punishment 

of  slaves,  91 
Constantinople,  school  of  jurisprudence 

founded,  22 
Constitutions,  imperial,  kinds  of,  73 
Contracts,  45,  47,  67,  68 

consensual,  47,  441 

executory,  45 

formal,  48,  400 

foi-mless,  48,  400 

innominate,  400 

literal,  45,  438 

of  pupil,  135,  227 

real,  45,  404 

verbal,  45,  410 
Contubernium,  99 
Conventio  in  manum,  93 
Conventus,  55 
Co-rei  promittendi,  415 

stipulandi,  415 
Creditors,  manumission  in  fraud  of,  void, 
84 

rights  of,  where  no  heir  to  insolvent, 
85 

rights  of,  in  thing  pledged,  205 

right  to  sell  thing  pledged,  225 

of  pupil,  227 

claims   of,    against    inheritance,   how 
made,  330 

and  debtor  in  Roman  law,  410 
Cretio,  293,  295 


DEN. 

Crimes,    how    punished    under    twelve 
tables,  9 

in  Roman  law,  60,  61,  587 
Culpa,  401 
Curator,  under  Roman  law,  31 

duty  of,  117 

to  whom  appointed,  188 

by  whom  appointed,  139 

how  long  he  held  office,  139 

distinguished  from  agent,  141 

ordinarily  obliged  to  accept  the  ofhce, 
145 

who  excused  from  being,  144,  145,  146, 
147 
Curatorum  satisdatio,  142 

excusationes,  144 
Curia,  definition  of,  102 
Curia;,  the,  4. 
Custom,  a  source  of  law,  74,  75 

DAMAGES,   measure   of,    in    certain 
cases,  494,  495,  496 

for  what  amount  might  be  laid,  525 
Damnum,  498 

infectum,  498 

injuria  datum,  492 
Dare,  43,  398 

Daughter,  child  born  of,  not  in  daugh- 
ter's father's  power,  93 

adopted,  could  not  marry  her  adopter, 
96 
Debitor,  44,  398 

Debt,  discharge  of,  as  legacy,  807 
Debtor,  and  creditor,  respective  i-ights 
of,  under  the  twelve  tables,  8 

action  against,  for  delivei'ing  goods  in 
fraud  of  creditor,  516 
Decemvirate,    constitution    and    object 

of,  10 
Decisions,  the  Fifty,  published  by  Jus- 
tinian, 24 
Decretuhi,  73 
Decuniae,  4 
Dedititii,  82,  83 
Deductio,  539 
Defensor,  office  of,  132 
Degrees  of  relationship,  97 
Deliberandi  potestas,  293 
Delict,  46,  48,  479 
Deligentia,  401 
Delivery,  how  made,  182 
Demonstratio,  55,  56,  508,  536 
Denuntiatio,  60 
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DEP. 

Deportatio,  112 

Deposit,  contract  of,  how  made,  45 

law  of,  408,  409 
■Oepositum,  mieerabile,  407,  522,  525 
Derelict,  184 

Descent,  rule  of,  under  twelve  tables,  8 
Detentio,  207,  577 
Dies  cedit,  303,  311 

continui,  149 

fasti  et  nefasti,  388 

utiles,  149,  387 

venit,  311 
Dijjest,  the,  23 
Diligentia,  401 
Disinheriting,  42,  253,  360 
Dissolution,  of  contracts,  471,  472 
Divorce,  when  granted,  102 
Dolus,  401,  522,  561 
Dominica  potestas,  90 
Dominium,  38,  155 
Dominium  bonitarium,  38 

Quiritarium,  38 
Dominium,  over  a  thing  who  had,  156 
Donationes,  41,  217 

inter  vivos,  219 

mortis  causa,  42,  219 

ante  nuptias,  231 

propter  nuptias,  231 
Dos,  222,  224,  308 
Duplicatio,  569 

E  DICTUM,  13 
perpetuum,  13,  18,  74 

repentinum,  74 
Election,  legacy  of,  313 
Emancipated  children,  115,  257,  277,  346 
Emancipatio,  30,  115 
Emancipation,   what  was  necessary  to 
complete,  82 

effect  when  defective,  83 
Emphyteusis,  39,  204,  450 
Emperor,  Roman,  legislative  powere  of, 

17,  73 
Emptio  et  venditio,  76,  182,  441 
Epistola,  73 
Exchange,  444 
Exceptio,  56,  560 

dilatoria,  566 

doli  mali,  562 

jurisjurandi,  563 

metus  causa,  561 

non  numeratse  pecuniae,  440,  563 

pacti  conventi,  566 


FIS. 

Exceptio  peremptoi-ia,  112 

jjerfionae  cohajrens,  570 

procurato)-ia,  567 

rei  cohjerens,  570 

rei  in  judicium  de  luctje,  565 

rei  judicatie,  564 

restitutae  hereditatus,  329 
Execution,  59 
Executor,  60,  526 
Exei-citor.  459 
Exheredatio,  42,  253,  259 
Existimatio,  33,  284 
Expensilatio,  438 
Exti-anei,  294 
Extraordinaria  judicia,  57,   58,   59,   60, 

526,  534,  572 

FACERE,  43,  398 
Familia,  senses  of  the  term,  89 
Familiae  emptor,  236,  242 
Family,  the  Roman,  28,  29 

light  of  head  of,  89 
Father,  and   son,  law  of,  under  twelve 
tables,  8 

adoptive,  rights  of,  105 

right  to  property  acquired  by  son,  228 

of  deceased  son  preferred  to  another, 
361 
Females,  when  marriageable,  93,  136 

right   to    succession   where    no    suua 
heres,  354 
Ferae,  164 
Fictions,  509 

equitable,  introduced,  74 
Fideicommissa,  origin  of,  327 

how  established,  328 

what  might  be  left  by,  336 

terms  used  in  making,  337 
Fideicommissarius,  326 
Fidejussor,  to  what  contract  might    be 
added,  435 

for  what  bound,  435 

privileges  of,  436 

not  bound  for  more  than  debtor,  436 

rights  of,  who  pays  for  debtor,  437 

stipulation  of,  in  writing,  pi-esumption, 
437 
Fidepromissor,  433 
Fiduciai'ius,  433 
Fiduciary  tutor,  129 
Filiusfamihas,  228,   249,   506,   541,  547, 

549 
Fiscus,  212,  217,  301,  345,  392 
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Fishing,  right  of,  158 
Formulae,  example  of  a,  54 

three  parts  of,  54 

prsejudicialis,  55 

system  of,  58,  54 
Fraud,  in  manumission,  84 

pi'oductive  of  infamy,  when,  152 
Freedmen,  who  were,  79 

early  divisions  of,  81 

classes  of,  83,  84 

made  Roman  citizens,  81 

succession  to,  375 

share  of  patron  in  fortune  of  deceased, 
375,  376 

assignment  of,  379,  380 
Freedom,  not  necessary  to  status,  27 

what  persons  born  in,  79 

definition  of,  77 
Freedwoman  might  be  assigned,  379 
Fructus,  194,  200,  585 
Fundus,  305 
Furiosi,  140 

Furti  vitium,  209  . 

Furtiva  condictio,  488       ^' 
Furtum,  211,  480 

manifestiim,  480 

nee  manifestum,  480 

GAIUS,  Institutes  of,  20 
Genus,  meaning  of,  in  Roman  law, 
35 
Gentiles,  who  were,  31 

his,  heirs  to  intestate  patrician,  31 
Gifts,  40,  610 
inter  vivos,  220,  611 
mortis  causa,  217,  218,  219,  610 
inter  vivos,  when  i-evocable,  221 
ante  nuptias,  221,  222,  611 
fiduciary,  made  obligatory,  335 
Grandchildren  called  to  succession,  364. 
Grandfather,  grandchildren  in  power  of, 
93 

HABITATIO,  202 
Hereditatis  petitio,  529 
Heir,  institution  of  the,  42 
duties  and  rights  of,  42,  451 
where  no  one  would  consent  to  be,  85 
accepted  all  liabilities  of  deceased,  85 
possession  of   deceased  continued  in 

favor  of,  215,  216 
who  might  be  instituted  as,  261,  262 


INS. 
Heir,  simple  and  conditional  institution 
of,  268 

necessary,  who,  289 

name  of,  in  testament,  by  whom  to  be 
written,  239 

bound  by  fidejussor,  435 

what  actions  not  allowed  against,  559 

when  several  appointed,  267,  268 

one  substituted  reciprocally  to  another, 
272 
Heirs,  division  of,  289 

sui  et  necessarii,  290,  291 

extranei,  who  were,  292 

extranei,  might  reject  inheritance,  293 

who  were,  to  intestate,  343,  344,  345 
Hirer,  duty  of,  451 
Homicide,  accidental,  493,  494 
Honorius    legalizes    marriage    between 

cousins,  97 
House,  what  included  in,  502 
Husband  need  not  accept  curatorship  of 

wife,  149 
Hypotheca,  39,  40,   205,  225,  409,  517, 
531,  556 

meaning  of  term,  517 

IMPERIUM,  49 
Imprisonment,  effect  of,   on  patria 

potestas,  113,  114 
Impuberes,  marriage  of,  how  validated, 

95 
In  jure  cessio,  41,  75,  157,  193 
In  jus  vocatio,  9,  520,  572 
Incendiarism,  how  punished  by  twelve 

tables,  9 
Infamia,  33 

consequences  of,  33 
Infans,  134,  426 
Infanti  proximus,  426 
Ingenui,  78 
Inheritance,  how  divided,  265 

greatly  encumbered,  might  be  relin- 
quished, 294 

fideicommissary,  325-336 

where  no  suus  heres,  353 

rules  of,  in  case  of  intestates,  339-353 
Injuria,  meaning  of,  498 

how  committed,  499 

penalty  for,  502 

character  of,  503 
Institor,  459 

Institutes,  Justinian's,  contents  and  char- 
acter of,  3 
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'nstitutes,  anvanp;-ement  of,  24,  25 
Institution  of  heir,  meaning-  of,  261 
Intentio,  most  imi^ortant  part  of  the  de- 

monstratio,  55 
Interceasio,  435 
Intei'dictio  aqu£e  et  ignis,  125 
Interdictum,  58,  570 

adipiscendfe  possessionis,  573 

de  chindestina  posaessione,  579 

de  precario,  579 

possessorium,  573 

prohil)itorium,  572 

quorum  bonorum,  574 

recuperandse  possessionis,  573 

restitutorium,  572 

retinendje  possessionis,  573 

Saivianum,  574 

simplex  et  duplex,  578 

unde,  577 

uti  possidetis,  573 

iitrubi,  575 
Intei-est,  403 

I'ule  of,  under  twelve  tables,  9 
Intestates,  succession  to,  43,  44 

definition  of,  341 

inhei'itance  of,  to  whom  belongs,  342 
343,  344 
Island,  property  in,  when  formed  in  the 
sea,  168 

property  in,  when  formed  in  a  river, 
168 
Italy,  effect  of  conquest  of,   on  Roman 

legal  system,  11 
Italicum  solum,  181,  206 
Iter,  187 

JUDEX,  functions  of,  48,  49 
Judicis  postulatio,  51 
Judicatum  solvi,  553 
Judicia  extraordinaria,  59,  61,  526,  534, 

592 
Judicium  imperio  continens,  464,  510 

legitimum,  464,  510 

publicum,  587 
Judge,  corrupt,  how  punished  by  twelve 
tables,  9 

under  Roman  law,  14 

functions  of,  48,  49 

liability  of,  for  wrong  sentence,  505 

office  and  duties  of,  584-587 
Julianus  Salvius,  edictum  jwrpetuum  of, 

19 
Ji;ris  consult!,  office  of,  14 


LAW. 
Juris  consulti,  authonty  of  their  decis- 
ions, 74 
Jurisdiction,  etymology  of  the  term,  49 
Ju)-i8prudence,  science  of,  25 

definition  of,  07 
Jui'isprudentes,  14,  15,  74 
Jurists,  force  of  decisions  of,  under  Au- 
gustus and  Hadrian,  19 
Jus,  26,  37,  44 

civile,  15,  69,  75 

gentium,  16,  69,  76 

honoraiium,  13,  73 

in  personam,  37 

in  rem,  37,  155 

Italicum,  12 

Latinum,  12 

naturale,  15,  69,  75,  77 

sacrum,  10 
Jusjurandum,  336,  519,  563 
Justa  causa,  213 
Justa  manumissionis,  86 
Justice,  definition  of,  25,  67 
Justinian,  his  relation  to  Roman  law,  3 

first  code  of,  23 

limits  corporal  punishment  of  slaves, 
91 

his  changes  in  the  law  of  adoption,  105 

KING,  Roman,  office  of,  4 
early  Roman,  6 
early  Roman,  supreme  judge,  6 

LABEO  ANTISTIUS,  the  jurist,  19 
Land  built  on  with  the  materials  of 
another,  173-175 
carried  away  by  a  stream,  167 
Latini,  14,  76,  378 
Latinitas,  14 
Law,  study  of,  in  Rome,  14 

Roman,   changes  in,  from  promulga- 
tion of  twelve  tables  to  beginning  of 
the  Empire,  17 
particular,  25 
Roman,  sources  of,  26 
public,  what  is,  68 
private,  what  is,  68 
divisions  of  the  study  of,  68 
of  nature,  definition  of,  69 
civil,   distinguished  from  law  of  na- 
tions, 70,  71 
written  and  un-^Titten,  71 
of  nations,  71 
a,  what  is,  71 
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Law,  a,  where  passed,  72 

unwritten,  74 

a,  how  changed,  75 

civil,  divisions  of,  75 

sources  of  private,  593 
Law-suits,  reckless,  how  restrained,  581, 

582 
Leg-acy    could    extend    to    only    three- 
fourths  of  inheritance,  286 

kinds  of,  296,  297 

what  propei'ty  testator  might  give  as, 
299 

thing  belonging  to  another  given  as, 
300,  305 

of  a  thing  not  yet  in  existence,  801 

given  to  two  persons,  301 

alienation  of  thing  given  as,  by  testa- 
tor, 306 

of  incorporeal  thing,  312 

of  thing  not  specified,  312 

to  whom  only  given,  314 

to  uncertain  person,  315 

to  posthumous  stranger,  315 

where  name  of  legatee  mistaken,  316 

not  avoided  by  false  description,  316, 
317 

not  avoided  by  false  reason,  317 

to  slave  of  heir,  317 

before  institution  of  heir,  318 

to  master  of  slave  appointed  heir,  318 

to  take  effect  after  death  of  legatee,  319 

revoked  by  way  of  penalty,  319,  320 

revocation  of,  how  made,  320,  321 

how  transferred,  321 

limitations  on,  322 

where  two  heirs  instituted,  323 

contrasted  with  fideicommissum,  327 
Legatarius  partiarius,  314 
Legatee,  might  be  witness  to  will,  243 

rights  of,  in   certain   peculiar  cases, 
308,  309 
Legatum,  296 

ereptitium,  301 

generis,  313 

incertse  personse,  315 

optionis,  313 

per  damnationem,  297 

per  prseceptionem,  297 

per  vindicationem,  297 

poenae  nominse,  319 

sinendi  modo,  297 
Legis  actiones,  51,  53 
Legislation,  early  Roman,  5 


LIB. 
Legitimatio,  32 
Lex,  71 
^butia,  53 
^lia  Sentia,  81,  84 
Anastasiana,  369 
Apuleia,  434 
Aquilia,  492 
Atilia,  130 
Atinia,  210 

Calpurnia,  53,  100,  404,  568 
Canuleia,  11 
Cincia,  221 
Claudia,  133 
Cornelia,  252,  434,  590 

de  sicariis,  91,  502,  589 
Fabia,  591 

Falcidia,  43,  73,  286,  322,  328 
Furia,  322,  434 
Furia  Caninia,  88,  315 
Hortensia,  11,  72 
Julia,  53 

de  adulteriis,  222,  224,  588 

de  ambitu,  592 

de  annona,  592 

de  maritandis,  302,  314 

de  peculatu,  591 

de  residuis,  592 

de  vi  publica,  579,  591 

majestatis,  588 

repetundai'um,  591 
Julia  et  Titia,  131 
Junia,  12 

Junia  Norbana,  81 
Junia  Velleia,  256 
Papia  Poppea,  18,  100,  133,  145,  262, 

271,  302,  311,  314 
Petronia,  91 
Plsetoria,  138 
Plautia,  12,  210 
Pompeia,  590 
Publilia,  72,  434 
Regia,  73 
Scribonia,  193 
Silia,  53,  404 
Valeria,  6,  72 
Voconia,  262,  314,  322,  327 
Libellus  conv^ntionis,  526 
Liberalis  causa,  521 
Liberorum  jus,  366,  376 
Libertas,  27,  76 
Libertus,  succession  to,  371 

assignation  of,  375 
Libertinus,  79,  84 
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Libripens,  46,  236 

Lis  et  vindiciifi,  52,  554 

Lis  sua,  504 

Litis  contestatio,  50,  57,  60,  477,  504 

Litis  dominus,  554 

Locatio  et  conductio,  46,  448 

Longi  temporis  possessio,  194,  208,  233 

Long-issimi  temporis  possessio,  216 

Legitimation  of  children,  effects  of,  102 

Letter,  duty  of,  448 

Letting,  to  hire,  contract  of,  448 

Letting,  to  hire,  principal  heads  of  con- 
tract, 448 

Limitation  of  actions,  557,  558 

Lewdness  with  one's  own  sex,  punished 
with  death,  588 

MADMAN,  right  of  child  of,  to  marry, 
193 

legal  marriage  of  son  of,  how  made,  95 

curatorship  of,  140 

imbecile  not  a,  141 

testament  of,  250 

acts  of,  425 
Magistrate,  functions  of,  48,  49 

heirs  of,  when  liable  for  his  negligence, 
144 
Mancipatio,  Roman  citizens   sell   them- 
selves by,  30 

description  of,  by  Gaius,  44 
Mancipi  res,  36 
Mancipium,  8,  89 
Mandata,  imperial,  17 

what  were,  73 
Mandate,  distinguished  from  a  fidejussor, 
462 

when  not  obligatory,  462 

how  extinguished,  463 

if  accepted,  must  be  executed,  463 

when  to  take  efi'ect,  464 

contract  of,  how  formed,  457,  458 

for  whose  benefit  made,  459,  460 
Manumission,  freedom  without,  80 

how  effected,  80,  81 

by  the  church,  81 

approval  of,  could  not  be  retracted,  87 

by  master  under  twenty,  86 

grounds  for,  86 

limits  on  power  of,  87 

in  fraud  of  creditors,  void,  84 

law  of,  594 
Man  us,  32,  36,  94 

injectio,  53,  54 


NOM. 
Manum  conRei-tio,  50 
Mariiage,    between   patiician    and  ple- 
beian, forbidden,  9 
prohiVjition  of,  between  patrician  and 

plebeian  removed,  10 
how  ceremonized,  32 
effect  of,  on  property  rights,  92 
definition  of,  92 

modes  of,  in  Early  Rome,  93,  94 
efi'ect  of  absence  of  consent  of  pater- 
familias on,  95 
restrictions  on,  between  collateral  re- 
lations, 96 
forbidden  degrees  of,  96,  97,  98 
political  hinderances  to,  100 
effect  of  violating  laws  relating  to,  101 
legal  differences  between  marriage  ami 

concubinage,  101 
how  dissolved,  102 
portion,  law  of,  102 
portions,  action  to  recover,  530 
Master,  actions  against,  on  contract  made 

by  slave,  542,  543,  544 
Materfamilias,  who  was,  89 
Matrimonium,  79,  100 
Maxims  of  the  law,  what  they  are,  68 
Merces,  448 

Missio  in  possessionem,  59 
Mistake,  person  to  whom  money  is  paid 

by,  468 
Modestinus.  20,  21 
Money,  public,  punishment  for  stealing, 

591 
Mora,  403 
Mortgage,  39,  40 

Mother,   legal  inheritance   of   deceased 
child  given  to,  360 
children  of  deceased  son  prefen'e<l  to, 

361 
law  of  succession  of,  360-363 
having  jus  liberorum  and  father  dead, 

366 
having  jus  liberoi-um  and  father  alive, 
366 
Mutuum,  46,  405 

NATURE,  law  of,  69 
criticism   of  Justinian's  definition 
of  law  of  nature,  70 
Negligence,  401 
Negotiorum  gestio,  467 
Nexum,  8,  44.  399 
Nomen  transcriptitium,  439 
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Non-usage,  eifect  of,  on  usufruct,  199 
Novels,  the,  24 
Novatio,  47,  276 
Noxa,  547 
Noxalus  causa,  547 
Nudum  pactum,  400 
Nuncupatio,  243 

Nuptiai  justse,  requisites  of,  94,  95 
Nuptiae,    disting^iished.    from   matrimo- 
nium,  92 

OBLATION  to  the  curia,  102 
Obligations,   words    used    to    em- 
brace, 43 
division  of,  44 
quasi  ex  contractu,  46,  405 
ex  delicto,  46,  47,  479 
quasi  ex  delicto,  47 
dissolution  of,  47 

where  treated  of  in  Gaius  and  Justi- 
nian, 76 
definition  of,  396,  397 
divisions  of,  397 
sources  of,  399 
how  contracted,  405 
verbal,  how  contracted,  410,  412 
of  co-promissors,  416 
verbal,  between  absent  persons,  427 
formed  Uteris,  438 
formed  by  consent  of  parties,  438 
quasi  ex  contractu,  465,  466 
difference  between  contractu  and  quasi 

ex  contractu,  465 
quasi   ex   contractu,  who   bound  by, 

465-469 
by  what  persons  acquired  for  us,  470, 

471 
how  dissolved,  471 

fonned    by   consent   alone,   how   dis- 
solved, 478 
arising  ex  delicto,  479 
quasi  ex  delicto,  504 
natural,  401 
Occupatio,  40,  162,  604 
Operse,  448 

Operarum  obligationes,  442 
Orbi,  302 
Orcinus,  337 

PACTUM,  44,  400,  447 
adjectum,  400,  446 
legitimum,  400 
nudum,  400 


PER. 

prsetorium,  401 
Paintings  on  another's  tablet,  177,  178 
Pandectfe,  the,  23 
Papinian,  20 

Papirius,  collects  the  leges  regise,  6 
Parricide,  who  made  to  sufier  penalty  of, 
590 

penalty  of,  590 
Partnership,  how  formed,  452,  644 

share  of  each  partner,  452,  453,  454 

how  long  it  continues,  454 

how  dissolved,  455,  644 

liability  of  one  partner  for  another,  456 
Paterfamilias,  not  expressive  of  pater- 
nity, 89 
Patres,  a  class  of  cives  in  early  Roman 

times,  27 
Patria  potestas,  what,  29 

how  ended.  111,  112,  115,  116 

how  it  arises,  595 
Patricians,  113 
Patrimonium  nostrum,  things  in  and  not 

in,  36,  70 
Patrona,  378 
Patronus,  127,  376 
Paul,  20,  21 
Pauperies,  550 

Payment  made  by  mistake,  406,  468,  469 
Peculium,  228,  541 

adventitium,  229 

castrense,  228,  241,  247 
Peregrini,  74,  220,  337,  422,  433,  439 
Permutatio,  444 
Person,  what  was,  under  Roman  law,  76 

of  pupil,  completed  by  tutor,  122 

what,  open  to  suspicion,  153 

deaf  and  dumb,  might  be  heir,  295 

liable  quasi  ex  malificio,  505,  506 
Persona,  meaning  of,  26 

the  state  a,  26 

slaves  not  a,  26 

existence  of,  how  ended,  33 
Persons,  rights  against,  43 

principal  division  of,  76 

free,  distinctions  between,  78 

independent,   and   subject  to  othei-s, 
88 

in  mancipio,  who  were,  89 

in  manu,  who  were,  89 

in  the  power  of  others,  89 

in   the   power  of    others,   how   freed 
from  it,  111 

who  might  become  suspected,  151 
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Persona,  suspected,  by  whom  might  be 
accused,  151 

law  rehiting  to,  594 
Petitio  hereditatis,  529 
Physician,  unskilfuhiess  of,  494 

excused  from  being  tutor  or  curator, 
148 
Pictures,  177 
Pignoris  capio,  53,  54 
Pignus,  41,  47,  203,  225,  409,  637 
Pius,  Antoninus,  constitutions  on  slavery, 

90 
Plants,  pi'operty  in,  176 
Plaintiff,  risk  incurred  by,  in  demanding 
moi-e  than  is  due,  533,  535 

risk  incurred  by,   in  demanding  less 
than  is  due,  537 
Plebiscita,  16,  71 
Plebs,  5,  6,  10 
Pledge,  meaning  of,  in  Roman  law,  39 

contract  of,  how  made,  45 

right  of  creditor  in,  225 

when  heir  bound  to  redeem,  300 

creditor  receiving,  409 

forms  of,  409 

stolen,  creditor  may  bring  action,  486 
Pluris  petitio,  533 
Poisoner,  how  punished,  589 
Pontifex  Maximus,  decides  civil  causes, 

6 
Populus,  Roman,  constitution  of,  4 
Populus,  struggle  of,  with  plebs,  6 
Possessio,  38,  206 

civilis,  207 

decretalis,  381,  577 

edictalis,  381 

longi  temporis,  194,  208,  233 

longissimi  temporis,  216 

naturalis,  207,  577 

pro  herede,  216,  529 

pro  possessore,  216,  529 

possessione,  esse  in,  207,  577 
Possession,  dispensed  with  delivery,  183 

legal,  requisites  of,  207,  213,  609 

of  legatee,  necessary  to  ownership,  297 

of  goods,  380,  389 

of  goods  testamentary,  382,  383 

of  goods,  where  no  testament,  383,  384 

who  considered  to  have,  577 
Possessor,  174,  179 

bona  fide,  213,  233,  585 

male  fide,  174,  585 
Postliminium,  113,  131,  165,  216,  344 


PUP. 

Postumufi,  254,  315,  326 
Postumus  Velleianus,  256 

quasi  Velleianus,  257 
Potestas  dominica,  76 

l)atria,  29,  91 
Praiscriptio,  56 
Praidiator,  215 
Prtedo,  529 
Prajfectus  urbi,  131 
Pi'Hijudicium,  57,  520 
Prses,  50 
Prsescriptio,  41,  56 

longi  temjioris,  208,  515 

longissimi  tempons,  216 
Praesides,  53,  58 
Prsestare,  43,  398 
Prsetor,  48,  74 

peregrinus,  13,  53,  74 
Precario,  576 
Pretium,  442 
Price  to  be  fixed  and  certain,  442 

in  what  to  consist,  443 
Privilegia,  law  of  twelve  tables  concern- 
ing, 9 
Pro  herede  gerei-e,  295 
Procedure,  mode  of,  in  Justinian's  time, 
60 

criminal,  61 

judicial,  character  of,  in  early  Rome, 
49,  50 
Process,  epochs  in  history  of,  48 

against  curator,  when  at  an  end,  152 
Procinctus,  236 
Proculians,  school  of,  19 
Procui-ator,  how  appointed,  553 
Prodigal,  form  of  interdiction  of,  140 

curatorship  of,  140 

testament  of,  251 
Promises  imder  the  influence  of  fear,  or 

induced  by  fi-aud,  561 
Property,  how  acquired  through  others, 

234 
Prosecutions,  public,  587,  588 
Provinciale  solum,  208,  211 
Pubertati  proximus,  134,  426,  488 
Pubes,  134,  426 
Publicatio,  456 

Purchaser,  bona  fide,  of  lands,  178 
Pupil,  when  authority  of  tutor  necessary 
to  acts  of,  133 

when  not  bound  by  contract,  134 

suit  between,  and  tutor,  135 

agent  of,  141 
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Pupil,  when   put  in   possession   of   cu- 
rator's effects,  152 
l>ow  protected,  152,  153 
power  of  alienation  of,  226 
legal  capacity  of,  425 

QU^STIO,  63 
quai'ta  Antonia,  107,  285 
Falcidia,  323 
legitima,  288 
Pegasiana,  281 
Quasi  contract,  46,  465 
delict,  57,  504 
possessio,  186,  192 
ti-aditio,  186,  193 
Querela  inofficiosi  testamenti,  285,  620 
Quii'itarian  ownership,  38 

RAPE,  punishment  of,  591 
Recuperatores,  14,  51,  5t 
Rapina,  490 
Redhibitio,  444 
Registration  of  gift,  220,  221 
Regula  Catoniana,  305,  318 
Relegatio,  112 
Religion,  ancient  Roman,  4 
Remancipatio,  115 
Replicatio,  56,  569 
Repudium,  102 

Rerum  universitas,  37,  40,  41,  156 
Res,  155 

communes,  36,  158,  185 

corporales,  34,  185 

dominans,  188 

fungibiles,  405 

incorporales,  34,  185 

mancipi,  36 

nee  mancipi,  36 

private,  36,  157,  162 

publicfE,  36,  157 

religiosaj,  35,  160 

sacrag,  35,  161 

sanctse,  35,  162 

serviens,  39,  168 
Rescrijita,  what  were,  73 
Responsa  prudentum,  a  source  of  Roman 

law,  14,  73 
Restipulatio,  581 

Restitutio  in  integrum,  60,  112,  294 
Reus,  meaning  of,  415 
Rights,  how  divided,  37,  38,  155,  156 

over  things,  how  acquired,  40 

entirety  of,  how  acquired,  41 


SER. 
River,  use  of  bank  of,  159 
banks  of,  whose  property,  159 
bed  of,  property  in,  168 
Rome,  classes  of  citizens  in,  3 

effect  of  contact  with  foreign  nations 

on  its  law,  12 
private  law  of,  leading  principles,  11 

SABINIANS,  school  of,  19 
Sacramentum,  151 
Sale,  of  property,  when  complete,  182 
contract  of,  when  formed,  441,  642 
none  without  price,  442 
distinct  from  exchange,  443 
duty  of  parties  in  contract  of,  444 
when  risk  of  thing  sold  falls  on  pur- 
chaser, 445 
rights  of  parties  in,  446 
when  void,  447 

conditional  or  vmconditional,  447 
distinguished  from  contract  of  letting, 
450 
Salvius  Julianus,  18 
Satisdatio,  553 
judicatum  solvi,  554 
tutorum,  142 
Seal,  penalty  for  using  false,  590 
Sea  shore,  property  in,  158 

extent  of,  159 
Secui'ity,  I'equii-ed  of  tutors  and   cura- 
tors, 142 
giving  of,  554-556 
Seduction,  punishment  of,  589 
Senate,  Roman,  office  of,  4 
power  of,  over  laws,  16 
powers  of,  in  later  times,  18 
struggle  with  the  equites  for  right  to 
furnish  judges,  53 
Senatus  consultum,  16,  71 
Claudianum,  77,  395 
Hadrianum,  315 
Largianum,  378 
Libonianum,  242 
Macedonianum,  546 
Neroianum,  298 
Pegasianum,  327,  330 
Tertullianum,  360 
Trebellianum,  329 
Velleianum,  435 
Servitudes,  division  and  nature  of,  39 
praedial,  division  of,  188 
how  lost,  191 
of  immoveables,  191 
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Servitudes  of  rural  estates,  191 

bow  created,  191,  192 

personals,  194 

claim  to,  how  made,  203 
Servius,  5 
Servus  poena3,  112 
Set-off,  539,  540 

Slavery,  some  modes  in  which  it  arose, 
78 

definition  of,  77 
Slaves,  marriage  of,  how  considered  in 
law,  32 

not  x^ersonse,  76 

divisions  of,  77 

why  called  servi,  77 

when  masters  might  manumit,  81 

criminals  when  emancipated,  rights  of, 
83 

made  heir,  became  free,  85 

might  be  made  heir  of  insolvent  mas- 
ter, 85 

power  of  master  over,  90 

arbitrary  power  over,  forbidden,  90 

when  master  compelled  to  sell,  91 

killing  of  one  by  another,  homicide.  91 

not  to  be  exposed  to  wild  beasts,  91 

relationship  of,  an  impediment  to  mar- 
riage. 99 

union  of,  not  recognized  as  marriage, 
99 

effect  of  adoption  on,  110 

power  over  children,  112 

of  punisliment,  112 

might  be  made  tutor,  120 

could  hold  no  legal  office,  121 

rights  of  usuarius  of,  202 

fugitive,  law  of  use  not  applicable  to, 
210 

liberated  by  one  co-proprietor,  223 

acquisitions  of,     pi'operty  of   owner, 
230,  231 

what  their  own,  232 

could  not  be  witness  to  will,  240 

when  compelled  to  accept  heirship,  263 

peculium  of,  as  legacy,  310 

stipulations  of.  417,  418 

liability  of  mastei"  for  wrongful   acts 
of,  547,  549 

might  be  delivered  up  by  master  in 
compensation  for  his  -wrongful  act, 
548 
Societas,  46,  452 

universorum  bonorum,  452 


SYN. 
Soldier,  testament  of,  244,  245,  246,  260 

SoliduH,  132 

Solon,  and  twelve  tables,  7,  8,  ft 

Solutio,  47,  472 

imaginaria,  472 

indehiti,  468 
Son  could  be  disinherit<;d  only  by  ex- 
press mention,  253 
Species,  meaning  of,  in  Roman  law,  35 
Specification,    how   ownership  acquired 

by,  156 
Sponsalia,  99 
Sponsor,  433 
Spurii,  451 

State,  when  inheiitance  lapsed  to,  368 
Status,  28 

changes  in,  32 

effect  of  perfect,  33 

coiTelative  of  persona,  76 
Stipulation,  derivation  of,  412 

when  made  conditionally,  413 

of  parties  to,  415 

what  might  be  the  subject  of,  421 

when  invalid,  421 

for  benefit  of  third  person,  void,  423 

when  answer  does  not  agree  with  de- 
mand, 424 

with  one  in  your  power,  425 

of  dumb  person,  425 

divisions  of,  418 

judicial,  418 

prffitorian,  419 

conventional,  420 

common,  420 

to  do  act  immediately  before  or  after 
death,  428 

preposterous,  429 

to  be  performed  after  death  of  third 
person,  429 

for  another,  430 

the  Aquilian,  474 
Stoics,  influence  of,  on  Roman  law,  15 
Stones,  precious,  belonged  to  tinder,  165 
Stranger,  right  of,  13 

how  might  become  heir,  295 
Stuprum,  what  it  embraced,  101 
Succession,  testamentary,  43,  234 

intestate,  341.  631 

by  sale  of  goods,  395 
Sui  juris,  28,  29.  118,  290 
Superficies,  39.  205 
Suspecti  crimen.  150 
Syngrapluie,  45,  439 
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TESTAMENT,   law    of,   modified    by 
Lex  Julia  et  Papia  Poppeia,  18,  302 

kinds  of,  235,  237 

derivation  of  the  term,  235 

origin  of  law  of,  238 

persons  not  competent  to  make,  240 

upon  what  to  be  written,  243 

verbal,  how  made,  243 

of  miUtary  person,  244,  246,  247 

how  made  void,  247,  256 

who   could  not  make,  248,  249,  250, 
251 

of  soldier,  260 

subsequent  revokes  former,  279,  280 

how  long  valid,  279 

when  considered  ]"evoked,  279 

of  person  not  of  sane  mind,  284 

who  might  attack,  284,  285,  287 
Testament!  factio,  42,  120,  132,  249,  292, 

314 
Testamentum, 

calatis  comitiis,  42,  235 

in  jirocinctu,  235 

inofficiosum,  260,  284 

irritum,  247,  279,  282 

militare,  244,  248 

non  jure  factum,  279 

nuncupatum,  243 

per  ses  et  libram,  236 

ruptum,  279 

tripartitum,  239 
Theft,  how  punished  by  twelve  tables,  9 

things  obtained  by,  not  subject  to  law 
of  use,  210 

intention  necessary  to  constitute,  211 

definition  of,  480 

kinds  of,  480,  481 

l)enalty  for,  483 

what  constitutes,  483 

of  one's  own  property,  484 

who  liable  for,  485 

action  of,  who  might  bring,  486,  487, 
488,  489 
Theodosius  II,  efforts  of,  to  anrange  the 
Roman  law,  and  promote  its  study, 
22 

Code  of,  published,  22 
Thesaurus,  180 
Thief,  kilUng  of,  493 
Things,  division  of,  in  Roman  law,  34,  35 

sacred,  35 

particular,  35 

in  a  collection,  35 


TUT. 
Things,  particulai-,  how   ownerehip   of. 
acquired,  156 

ownership  in,  how  acquired,  156 

how  acquired  before  Justinian's  legis- 
lation, 157 

common  to  all,  158 

sacred,  property  in,  160 

sacred,  not  to  be  mortgaged,  160 

difference  between  sacrse  and  religi- 
osse,  160,  161 

property  of  no  one,  160,  161 

holy,  subject  to  divine  law,  161 

wild,  ownerehip  in,  how  acquired,  162 

taken  in  war,  164 

belonging  to  an  enemy,  165 

made  out  of  materials  of  another,  166, 
169,  172 

of  different  owners  united  in  a  whole. 
166,  170 

abandoned,  property  in,  184 

thrown  overboard  in  a  storm,  185 

incorporeal,  what,  185,  186 

corporeal,  186 
Traditio,  40,  183 

how  ownership  acquired  by,  156 
Transcriptio,  439 

Tiial,  conduct  of,  in  early  Rome,  50 
Tribonian,  23 

draws  up  the  second  Code,  24 
Tribunes,  ci-eation  of,  6 
Triplicatio,  569 
Trusts,  enforced,  326 
Tutela,  31,  117,  136 

of  freedmen,  127 

of  women,  132 
Tutor,  under  Roman  law,  30 

meaning  of  term,  117 

persons  under,  117,  118 

legal  age  of,  121 

where  appointment  conditional,  130 

where  none  appointed,  130 

how  appointed,  131 

when  appointed  by  the  defensores,  132 

how  compelled  to  account,  133 

duties  of,  134 

property  of,  hypothecated  in  interest 
of  pupil,  142 

preference  of  one  over  another,  143 

who  excused  from  being,  144 

ordinarily  obliged  to  accept  the  office, 
145 

need  not  become  cuj-ator  of  sane  per- 
son, 149 
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TUT. 

Tutor,  power  of  removing,  150 
bound  quasi  ex  contractu,  466 

Twelve  Tables,  nature  and  contents  of,  7 
barbarous  features  of,  8 
relation  to  later  Roman  law,  10 
addition  to,  10 

ULPIAN,  20,  21 
Universitas,  definition  of,  160 
reruni,  37,  41 

Use,  naked,  how  constituted,  200 
owner  of,  rights  of,  200,  201 
how  ownership  acquii-ed  by,  206 
when   it    vested   no   propei-ty  in   the 
thing,  209 

Usucapio.  41,  206,  485,  515,  574 

Usufruct,  definition  of,  194 
detache<i  fi'om  the  property,  195 
of  what  might  be  constituted,  196 
how  terminated,  197,  198,  199 
effect  of  extinguishment  of,  200 
of  father  in  son's  property,  230 

Usufructuary,   of  land,  light  to  fniits, 
179 
of  flock,  duties  of,  180 
of  slave,  entitled  to  fruits,  233 

Usura,  9,  403 

Usus,  39,  93,  200 

Uterini,  356,  367 

Utilis  actio,  58,  509  I 


WRI. 

VENDITIO  bonorum,  384 
Vemje,  77 
Vi  bona  rapta,  490 
Vindex,  50 
Vindicatio,  50,  59 
Vindicise,  51 
Vindicta,  80,  88 
Vis,  578 

Vitea  possessionis,  209 
Vitium  furti,  210 

TTTIFE,  position  of,  under  Roman  law, 

power  of  husband  over,  89 
husband's  right  to  propeily  of,  222 
alienations    without  consent  of,   pro- 
hibited, when,  224 

Witness,  to  testament,  who  might  not  be, 
239,  241 

Woman,   legal  status  of,  under   twelve 
tables,  8 
no  power  over  her  children,  93 
of  bad  character  not  marriageable  to 

the  freeboi-n,  100 
had  no  power  of  adoption,  109 
tutelage  of,  138,  598 
might  become  accuser,  151 
could  not  be  \vitnesses  to  will,  240 

Writings  on  parchment  of  another,  prop- 
erty in,  177 
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